Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


s 


HS* 


HARVARD  lAW 
URRARY 


MM 


TOL.  SS-LOVI9IANA  ANNCAL. 


0-0 


4 


h* 


LOUISIANA  p 


ANNUAL  REPORTS 


v/h?      REPORTS 


"20 


OF 


CASES  ARGUED  AND  DETERMINED 


/ 


IX  THE 


SUPREME   COURT 


OF 


LOU  I  SIAN  A. 


VOLUME  XXVI. 

m 

FOK    THE   YEAR 

1874. 


CHARLES  GAYARRE, 

REPORTER. 


NEW  ORLEANS: 

PRINTED  AT  THE  RBPITBLICAN  OFFICE.  94  CAMP  STKIillT. 

1874. 


■/d.  JeA-^  /<  ^^■''^ 


JUDGES 


OF 


THE  SUPREME  COURT 


HON.  JOHN  T.  LUDELING,  Chief  Jdotiue. 

HON.  J.  G.  TALIAFERRO,  ] 
HON.  R.  K.  HOWELL, 
HON.  W.  G.  WTLY, 
HON.  P.  H.  MORGAN. 

A.  P.  FIELD,  Attorney  Gxnbbal. 


-  Associate  Jcstioes. 


# 


ERRATA. 


In  the  case  of  Grertrndus  Bonella  and  Caballero  et  als.  v.  Charles 
Madnel,  Testamentary  Exeontor,  et  al.,  page  112,  the  Jadgment  in  the 
Second  District  Coorty  parish  of  Orleans,  was  not  delivered  by  Jadge 
Tisaotj  who  recosed  himself,  bat  by  Alfred  Grima,  selected  to  occapy 
the  bench. 

Page  119,  State  ex  rel.  Dixon,  tutor,  v.  Judge  of  the  Fifth  District 
Court,  parish  of  Orleans,  the  number  of  the  case  is  4975  instead  of 
497a. 

No.  5067 — ^Parish  of  East  Feliciana  ex  rel.  J.  Oscar  Howell,  tax  col- 
lector, V.  John  Gurth,  page  140,  it  should  have  been  mentioned  that 
Judge  Howell  was  recused  in  this  case. 
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3913. 
Heriiann  DANttL  et  alA.  v.  City  of  New  Orleans,  Page  &  Co.  et  aU. 

According  to  the  twenty-fourth  eection  of  the  present  charter  of  the  city  of  New  Orleans, 
when  ome-fonrtb  of  the  firont  pTopdetors  petition  for  the  banqnetting  of  the  sldewidka,  If 
a  minority  of  the  iromt  proprietore  along  said  streets  fail  to  ohjeet  to  the  leqnest  of  the 
said  petitioners  by  a  written  petition  addressed  to  the  Council,  they  are  presumed  to  have 
asaented  to  tiie  demand  of  the  petition,  and  they  should  be  bound  by  a  contract  entered 
iato  m  accordance  with  said  petition,  to  make  the  banqnettee  which  they  were  legally 
bound  to  make. 

The  evidence  showing  that  the  work  was  well  done  and  that  the  price  charged  was  reaaon> 
able,  it  would  be  repugnant  to  every  principle  of  law  and  equity,  to  permit  the  plaintiffs 
to  enrich  themselves  at  the  expense  of  others. 

The  l*vr,  when  it  speakeof  one- fourth  of  the  proprietors  upon  whose  petition  the  City  Council 
is  to  act,  refers  to  the  owners  of  property  flronting  on  the  portion  of  the  street  to  be 
paved,  and  in  whose  front  the  banqnetting  is  to  be  made. 

The  oonatitutional  objection  to  the  twenty-fourth  section  of  the  city  charter,  on  the  alleged 
l^rarand  that  It  imposes  a  tax  which  is  not  equal  and  uniform,  is  not  well  taken.  The 
oonrt  does  not  understand  that  any  tax  is  imposed  by  said  section,  tn  the  technical  sense 
of  the  word.  It  merely  requires  each  proprietor  to  pay  for  hia  banquettes,  and  authorixeA 
them  to  indicate  when  the  banquettes  shall  be  made  and  the  character  thereof;  and,  in 
doiiiig  this,  the  Leglalatiire  does  not  violate  any  provision  of  the  consUtntlon. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  CooUy, 
J.  A,  y..  A,  H.  and  TT.  P.  Ogden,  for  plaintiffs  and  appellees. 
SosMus  dk  Alfred  FHlips,  for  Pago  &  Co.,  defendants  and  appellants. 
€^earg€  8,  Lacey,  city  attorney,  for  the  city. 

LiUDBLiNG,  C.  J.    This  suit  was  institated  by  some  of  the  owners  of 
p^perty  fronting  on  St.  Charles  avenae,  between  Toledano  and  State 
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streeta,  to  annnl  a  resolution  of  the  Common  Council  of  New  Orleans^ 
passed  on  the  eij^hth  of  November  1870,  and  the  contract  entered  into* 
in  pursuance  thereof  wiUi  Page  &  Co.,  for  laying  Byrne's  Improved 
Concrete  Banquetting,  on  the  north  side  of  St.  Charles  avenue,  between 
State  and  Toledano  streets,  for  the  price  of  one  dollar  per  square  yard. 

The  grounds  on  which  this  nullity  is  claimed,  are  stated  in  the  peti- 
tion as  follows:  ^'That  by  the  express  provisions  of  the  charter  of 
said  city,  approved  March  16, 1870,  and  particularly  of  sections  twenty- 
three  and  twenty-four  of  that  charter,  it  is  required  that  contracts  for 
the  purposes  specified  in  the  above  agreement  with  said  Page  &  Co.,. 
when  they  exceed  five  hundred  dollars  shall  be  made  at  public  auction,, 
and  to  the  lowest  bidder  who  can  furnish  satisfactory  security,  or  that 
said  contract  shall  be  given  to  the  person  making  the  lowest  sealed 
proposal  therefor,  and  who  can  furnish  satisfactory  security  to  the 
council. 

Second — The  Byrne's  Improved  Concrete  Banquetting  is  a  patented 
improvement,  and  a  resolution  of  the  common  council  directing  th& 
contract  to  be  sold  to  the  patentee  of  said  improvement  necessarily 
excludes  all  competition. 

Third — ^That  the  mayor  in  making  his  contract  with  Page  &  Co.^ 
exceeded  his  authority  when  he  undertook  to  bind  the  front  proprie- 
tors on  the  north  side  of  St.  Charles  avenue  separately  from  the  other 
inhabitants  of  said  city,  for  the  whole  expense  of  said  work. 

Fourth — That  section  twenty -four  of  the  city  charter  upon  which  the 
right  of  the  city  depends  in  laying  banquetting  at  the  expense  of  front 
proprietors,  is  unconstitutional,  as  it  provides  tor  a  tax  which  is  not 
equal  and  uniform. 

Fifth — That  the  petition  of  property  owners  upon  which  the  action 
of  the  Common  Council  rests  in  this  case  is  not  signed  by  one-fourth  . 
of  the  owners  of  real  property  fronting  upon  said  avenue,  as  required 
by  law. 

Page  &  Co.  filed  a  general  denial,  and  called  the  City  of  New  Or- 
leans in  warranty.' 

The  City  of  New  Orleans  answered  the  petition  by  the. general  issue^ 
but  filed  no  answer  to  the  call  in  warranty. 

By  the  twenty-fourth  section  of  the  present  City  Charter  it  is  provid- 
ed ''that  whenever  one-fourth  of  the  owners  of  real  property  fronting 
upon  any  unbanquetted  street  in  the  City  of  New  Orleans  shall,  by 
petition  signed  by  the  petitioner,  or  petitioners,  and  addressed  to  the 
Council  of  said  city,  ask  for  the  banquetting  of  said  street,  or  for  any 
portion  thereof,  setting  forth  the  character  and  quality  of  said  ban- 
quetting, said  council  shall  cause  said  petition  to  be  published  in 
English  in  the  official  journal  of  said  city,  for  and  during  four  weeks; 
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and  if,  at  the  expiration  of  said  pablication  bo  made  of  such  petition,  a 
majority  of  the  ownern  of  real  property  fronting  on  said  street  or  streets, 
(nt  said  portion  thereof,  shall  not,  by  memorial  signed  by  the  memorial- 
ist  or  memorialists,  and  addressed  to  said  Council,  objeot  to  the  same, 
the  said  Coancil  shall,  by  resolution  or  otherwise,  order  said  banquet- 
ting  to  be  made  in  accordance  with  lines  and  levels  to  be  furnished 
by  the  City  Surveyor;  and  the  whole  costs  of  said  banquettes,  so  madci 
as  aforesaid,  shall  be  borne  by  the  owner  or  owners,  of  real  property, 
fronting  on  said  banquettes,  in  equal  proportions,  according  to  the 
running  foot  frontage.  And  in  the  event  of  the  owner  or  owners  of 
any  portion  of  said  property  so  banquetted,  refusing  or  neglecting  to 
pay  the  proportion  so  due  for  more  than  sixty  days,  the  same  shall 
constitate  a  lien  and  privilege  upon  said  property  until  the  said  sum 
80  due  shall  be  paid;  provided,  the  proper  proof  of  the  due  perfor- 
mance of  the  work  is  made  before  a  competent  Court,  when  the  same 
shall  be  recorded  in  the  office  of  the  Recorder  of  Mortgages." 

The  evidence  shows  that  these  provisions  were  strictly  observed.  A 
petition  signed  by  one-fourth  ot  the  proprietors  of  property  fronting 
on  St  Charles  avenue,  between  Toledano  and  State  streets,  was  pre- 
sented to  the  council  asking  that ''  your  honorable  body  will  cause  to  be 
adjudicated  a  contract  for  the  laying  of  Byrne's  Improved  Concrete 
Banquette  on  the  north  side  of  St.  Charles  avenue  between  the  two 
streets  before  named.'* 

On  the  eighth  of  November  the  Council  adopted  the  following  resolu- 
tion :  ^'Whereas,  the  proper  legal  time  having  expired  and  no  legal 
objection  having  been  made,  and  the  petition  having  been  published 
in  the  official  journal  for  and  during  the  time  prescribed  by  law,  there- 
fore, be  it  resolved  that  the  mayor  be  and  he  is  hereby  authorized  and 
directed  to  enter  into  contract  on  behalf  of  the  city,  per  notarial  act 
before  the  city  notary  with  Messrs.  Page  &  Co.  for  laying  Byrne's  Im- 
proved Concrete  Banquetting  on  the  north  side  of  St.  Charles  avenue, 
between  State  and  Toledano  streets,  for  the  sum  and  price  of  one  dol- 
lar per  square  yard,  the  said  service  being  pursuant  to  request  of 
petitioners.'* 

According  to  the  section  above  quoted,  when  one-fourth  of  the  front 
proprietors  petition  for  the  banquetting  of  the  sidewalks,  if  a  minority 
of  the  front  proprietors  along  said  streets  fEul  to  object  to  the  request 
of  the  said  proprietors  by  a  written  petition  addressed  to  the  council, 
they  are  presumed  to  have  assented  to  the  demand  of  the  petition,  and 
they  should  be  bound  by  a  contract  entered  into,  in  accordance  with 
said  petition  to  make  the  banquettes,  which  they  were  legally  bound 
to  make.  In  consequence  of  their  failure  to  object  within  the  delay 
mentioned  in  the  section  above  mentioned,  a  contract  was  entered  into 
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by  which  work  was  done  upon  their  Bidewalks  which  they  were  obliged 
to  have  done  under  the  existing  laws.  The  evidence  shows  the  work 
was  well  done  and  that  the  price  charged  was  reasonable. 

Under  such  a  state  of  tacts,  it  would  be  repugnant  to  every  principle 
of  law  and  equity  to  permit  the  plaintiffs  t«  escape  responsibility. 
They  should  not  be  permitted  thus  to  enrich  themselves  at  the  expeniM 
of  others.  5  N.  8.  392.  Police  Jury  i;.  Hampton,  2  An.  146;  12  An.  225 ; 
2B.  139;  4  An.  22. 

We  think  the  law,  when  it  speaks  of  one*fourth  of  the  proprietors, 
upon  whose  petition  the  City  Council  is  to  act,  refers  to  the  owners  of 
property  fronting  on  the  portion  of  the  street  to  be  paved.  There  can 
be  no  reason  for  supposing  the  law  maker  intended  that  either  t^e 
a^^ent  of  the  owners,  whose  front  had  been  already  paved,  or  that  of 
hip,  whose  front  it  was  not  proposed  to  pave,  should  be  had,  but  only 
thA  assent  of  those  in  whose  front  the  banquetting  was  to  be  made* 
2:^  An.  306. 

It  is  not  necessary  to  notice  the  constitutional  objection  to  section 
twenty^four,  urged  on  the  ground  that  it  imposes  a  tax  which  is  not 
equal  and  uniform,  further  than  to  say,  we  do  not  understand  that  any 
tax  is  imposed  by  said  section  in  the  technical  sense  of  the  word.  It 
requires  each  proprietor  to  pay  for  his  banquette  and  it  authorizes  them 
tQ.iodicate  when  the  banquettes  shall  be  made  and  the  character  there- 
of, and  in  d  ing  this,  the  legislature  did  not  violate  any  provision  of 
the  oonstitution.  26  IIL  357  f  22  111.  574 ;  30  Mo.  541 ;  5  Ohio  243 ;  10 
Ohio  159;  20  Johnson's  Rep.  429;  23  Barb.  166;  11  An.  220,  3:^;  14 
All.  505;  20  An.  497. 

It  IS  thertore  ordered  and  adjudged  that  the  judgment  of  the  lower 
cqnrt  be  avoided  and  reversed,  i^nd  that  there  be  judgment  in  favor  of 
the  defendant,  rejecting  the  plaintiffs*  demand  with  costs  of  both  coarts. 


Wylt,  J.,  dmenUng.  Section  twenty-three  of  the  city  charter  pro- 
vides :  "  That  all  contracts  for  public  works,  or  for  material  or  supples 
ordered  by  the  council,  when  the  same  exceeds  five  hundred  dollars, 
shall  be  offered  by  the  administrator  of  the  department  to  which  such 
contract  pertains,  at  public  auction,  and  given  to  the  lowest  bidder, 
who  can  furnish  security  satisfactory  to  the  council,  or  the  same  shall, 
at  the  discretion  of  the  council,  be  advertised  for  proposals  to  be 
delivered  to  the  administrator  of  the  department  to  which  such  con- 
tract pertains,  in  writing,  sealed,  and  to  be  opened  by  said  administra- 
tfir  in  the  presence  of  the  Mayor  and  the  Administrator  of  Finance, 
and  given  to  the  person  making  tlie  lowest  proposal  therefor,  who  can 
furnish  security  satisfactory  to  the  council." 
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SeotioD  twenty-foar  provides,  in  substance,  that  on  the  applioatiott 
of  one-foarth  of  the  owners  of  property  fronting  on  any  anbanqaetted 
street,  after  due  pablicafcion,  and  no  opposition  by  the  majority  of  prop- 
erty owners  on  said  street,  the  City  Con  noil  shall  order  said  banquet- 
ting  to  be  made  in  accordance  with  lines  and  levels  to  be  fomishe  I  by 
the  City  Surveyor;  "and  the  wliole  cost  of  said  banquettes,  so  madOt 
riiall  be  borne  by  the  owner  or  owners  of  real  property  fronting  on  said 
banquettes  in  equal  proportions  according  to  the  running  toot  frontage." 

Section  twenty-three,  it  will  be  ob^^erved,  provides  tiie  form  for 
makiog  all  contracts  for  public  works  when  they  exceed  five  hundred 
dollars ;  and  section  twenty-four  provides  that  the  whole  cost  of  bao- 
quetdng  shall  be  paid  by  the  owners  of  property  fronting  on  the  ban- 
qaettes  whose  construction  the  city  has  ordered  after  tho  publication  of 
the  petitioo  of  one-fourth  of  the  property  owners,  and  no  opposition 
by  the  majority  of  property  owners  on  said  banquettes. 

It  la  conceded  that  the  amount  of  the  contract  in  this  case  exceeds 
five  hundred  dollars.  The  question  is,  could  the  city,  under  the  two 
sections  of  its  charter  reterred  to,  malce  a  contract  with  Page  &  Co.  for 
banquetting  the  street  in  front  of  the  property  owned  by  the  plaintiffs 
with  Byrne's  Improved  Concrete  Banquetting,  a  patent  improvement 
owned  by  said  contractors  Y 

The  plaintiffs  insist  that  the  resolution  of  the  council  directing  the 
caotnMst  to  be  sold  to  said  patentees  necessarily  excludes  all  competi- 
tion; and,  therefore,  the  contract  is  void  because  not  made  confonna- 
Uy  to  the  roquiveiiieDta  of  section  twenty-three,  at  public  auction  to 
the  lowest  bidder. 

This  was  the  precise  question  presented  in  the  case  of  Burgess  Ben- 
Bett  et  al.  v.  The  City  of  Jefferson,  21  An.  14(),  and  there  this  court 
held  that:  The  principle  of  competition  enunciated  by  the  statute 
Bust  be  observed  by  the  oouncil  in  letting  out  contracts  for  tbe  im- 
pn>rement  of  the  streets,  otherwise  the  owners  of  property  fronting  on 
the  streets  improved  can  not  be  compelled  to  pay  the  charges  assessed 
agftfnst  them  for  making  the  improvement.'^  The  case  at  bar  is  cover- 
ed by  the  case  cited  and  in  my  opinion  should  have  the  same  solution. 

The  defendants,  however,  insist  that  even  though  the  contract  was 
not  made  in  conformity  to  section  twenty-three  of  the  charter,  the 
work  was  for  the  benefit  of  plaintiffs  and  they  are  bound  to  pay  for  it, 
on  the  equitable  principle  that  no  one  should  enrich  himself  at  the 
expense  of  another.  This  maxim  has  no  application  to  the  case  at  bar. 
There  is  no  veeoDventional  demand  set  up  bv  the  defendants;  there  is 
Bo  claim  as  a  ^imiiiIiim  meruit  before  the  court.  The  simple  question  is, 
shall  the  contract  for  laying  Byrne's  Improved  Concrete  Banquetting 
and  tiie  reeolotion  of  the  City  Council  authorizing  it  be  annulled,  be- 
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caase  they  are  in  violatioo  of  section  twenty-three  of  the  charter, 
which  requires  all  contracts  for  pabiic  works  where  the  amount  exceeds 
five  hundred  dollars,  to  be  sold  at  public  auction  to  the  lowest  bidder. 

In  the  absence  of  the  authority  delegated  in  the  charter,  the  city  could 
not  make  a  contract  binding  the  plaintiffs  to  pay  for  the  banquettes 
in  front  of  their  property.  The  law  authorizing  the  contract  imposes 
in  section  twenty-three  of  the  charter  the  formalities  that  must  be  ob- 
served. Under  the  limitation,  that  all  contracts  for  public  works  ex- 
ceeding five  hundred  dollars  must  be  made  at  auction  to  the  lowest 
bidder,  the  law  authorizes  the  city  to  contract  for  banquetting  at  the 
expense  of  the  front  proprietors. 

As  the  contract  in  question  was  not  abjudicated  at  public  auction  to 
the  lowest  bidder,  it  is  obvious,  the  city  had  no  authority  to  make  it, 
and  therefore  it  is  not  binding  on  the  plaintiffs  and  should  be  annulled. 

I  therefore  dissent  in  this  case. 

Rehearing  refused. 


No.  2d00. 

B.  M.  HoRRELL  &  Co.  t^.  H.  N.  Parish — Louisiana  National  Bank, 

Intervenor. 

A  broker  who  acted  fbr  boUi  parties  in  a  transaction,  and  his  son,  who  attended  to  the  busi* 
Tiess  at  bis  office,  werti  both  competent  to  testify  with  regard  to  what  passed  between 
Muid  parties,  and  to  proTO  certain  conversations  and  statements,  to  which  a  bill  of  ex- 
ceptions  was  taken,  on  the  groond  that  they  were  made  out  of  the  presence  and  headng 
of  the  parties  objecting  thereto. 

The  ooart  does  not  see  why  a  man  should  not  be  allowed  to  testify  in  a  civil  matter,  because 
his  testimony  may  show  that  he  has  been  guilty  of  an  offense  against  the  laws  of  the 
State.    This  ia  an  objection  which  he  alone  could  make. 

When  cotton  is  on  board  of  a  ship  and  under  bills  of  lading  when  seised,  it  must  be  oon> 
sidered  as  under  the  control  of  the  master  of  the  ship,  and  the  master  holds  it  snl^ect  to 
l^e  owners  ot  the  bills  of  lading— who  are  the  intervenors  in  this  case. 

There  is  no  validity  in  the  allegation  that  the  title  of  defendants  is  not  complete,  because  the 
bill  of  lading  is  not  perfect,  inasmuch  as  when  the  bill  calls  lor  cotton  "  as  marked  in  the 
margin,"  there  are  no  such  marks.  There  was  nothing  suspicious  in  the  transaction,  and 
the  intervenors  may  be  considered  as  sufficiently  prudent  when  they  treated  on  the 
pledge  ot  the  bill  of  lading. 

A  bill  of  lading  is,  after  all,  only  the  evidence  of  a  contract  to  deliver  property  at  a  certain 
point,  and  it  is  not  the  marks  on  the  margin  therein,  or  on  the  property  shipped,  which 
give  life  to  the  obligation.  The  marks  are  given  only  for  the  convenience  of  identifica- 
tion.   But  in  this  case  there  is  no  question  of  identity. 

Another  fittal  bar  to  plaintiffii'  right  to  recover,  is  the  want  of  registry  of  their  privilege,  if 
they  were  entitled  to  one.  The  law  grants  a  privilege  for  five  days.  The  sale  was 
recorded  eight  days  after  it  was  made,  and  two  days  after  this  sidt  was  instituted. 
Thereiore,  plaintiffii  had  lost  their  privilege  as  to  the  intervenors. 

a 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     TMardf 
J.    J.  A.  Bozier^  for  plaintiffs  and  appellees.    Randolph^  8ingleion 
d  Browne,  for  defendant  and  appellant.    Xm,  Finney  d  Miller^  for*  in* 
tervenor  and  appellant. 
Morgan,  J.    On  the  fourth  February,  1870,  Horrell  &  Co.,  through 
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J.  J.  BrowDOi  a  broker,  sold  to  Wilbar  &  Co.,  one  handred  and  twen- 
ty-seven bales  of  cotton.  At  the  time  of  the  sale,  the  cotton  was 
stored  in  one  of  the  presses  of  this  city,  and  Horrell  &  Co.  gave  to 
Browne,  the  broker,  an  order  on  the  press  for  the  same.  On  the  same 
day,  Wilbar  &  Co.  engaged  room  for  one  handred  and  fifty  bales  cot- 
ton on  the  Weybossett,  a  steamer  plying  between  this  port  and  New 
York,  for  which  Fosdick  &  Co.  were  the  agents. 

On  the  same  day,  Wilbar  &  Co.  handed  to  Fosdick  &  Co.  bills  of 
lading  for  one  handred  b.iles.  Before  signing  the  bills  of  lading,  a 
member  of  the  house  of  Fosdick  &  Co.  called  on  Wilbar  &  Co.'s  bro- 
ker, who  told  him  that  he  had  purchased  one  handred  and  twenty- 
seven  bales  for  them,  which  he  woald  receive  and  ship  on  that  day,  or 
the  day  after.  Fosdick  &  Co.  then  signed  the  bills  of  lading  for  one 
handred  bales.  The  bills  were  signed  at  the  countinghouse  of  Fos- 
dick &  Co.  It  is  the  custom,  at  this  port,  to  sign  bills  of  lading  for 
property  shipped  on  ocean  steamers,  at  the  office  of  their  agents. 
There  was  some  delay  in  sending  the  cotton  to  the  ship,  a  member  of 
the  house  of  Fosdick  &  Co.  declaring  that  from  day  to  day  he  called 
upon  the  son  of  the  broker  through  whom  the  sale  was  made,  and  who 
attended  to  the  details  of  his  father's  business,  and  he  was  daily  prom- 
ised that  the  cotton  would  be  sent.  It  was  finally  sent,  and  it  was  all 
«n  board  the  steamer,  and  stowed  away  on  the  ninth  February;  and 
was  sent  to  the  steamer  under  an  order  from  Wilbur  6t,  Co. 

On  the  fifth  February,  1870,  Wilbur  &  Co.  drew  their  bill  of  ex- 
change at  ten  days  sight  on  Messrs.  Williams,  Black  &  Co.  of  New 
York,  for  $9500.  Attached  to  the  bill  of  exchange  was  the  bill  of 
lading,  dated  the  fourth  February,  signed  by  Fosdick  &  Co.  for  on^ 
hundred  bales  cotton.  The  bill  was  purchased  by  the  Louisiana 
National  Bank. 

On  the  ninth  February,  1870,  Wilbur  &  Co.  drew  another  bill  of  ex- 
change on  the  same  parties,  at  the  same  date,  for  $4000.  Attached  to 
thia  bill  of  exchange  was  also  another  bill  of  lading  signed  by  Fosdick 
&  Co.,  agents  of  the  Weybossett,.  for  forty-five  bales  cotton.  This 
bill  was  also  purchased  by  th^  Louisiana  National  Bank.  Both  of 
these  bills  were  sold  to  the  bank  in  the  ordinary  coarse,  and  were  pur- 
chaaed  by  the  bank,  according  to  the  testimony  of  its  President,  on 
the  security  of  the  bills  of  lading  which  were  attached  to  them. 

On  the  tenth  February,  and  after  all  the  above  described  cotton  was 
stored  on  the  Weybossett,  plaintiffs  instituted  this  suit,  and  seized  the 
aame,  alleging  that  the  price  therefor,  $13,379  28,  had  not  been  paid, 
and  upon  which  they  claim  the  vendor's  privilege.  Their  privilege 
recorded  on  the  twelfth  February. 

Parish,  the  master  of  the  Weybossett,  answers  and  claims  in  recon- 
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Tendon  $923  63  for  freight  and  charges  on  the  cotton.  The  Loaisiana 
National  Bank  intervenea  and  claims  it  ander  their  bills  of  lading — the 
drafts  to  which  they  were  attached  not  having  been  paid.  The  contest 
in  reality  is  between  Horrell  &  Co.  and  the  bank ;  the  one,  as  above 
stated,  claiming  the  right  to  enforce  the  vendor's  privilege  upon  the 
cotton ;  the  other  claiming  it  ander  their  bills  of  lading.  There  wStS- 
judgment  in  the  district  coart  for  the  plaintiffs.  The  defendant  aj^tl 
the  bank  have  appealed. 

A  bill  of  exceptions  was  taken  on  the  trial  to  the  roling  of  the  coart 
permitting  Rareshide  to  prove  that  J.  J.  &  J.  M.  Browne  made  certain 
statements  to  him  relative  to  the  shipping  of  the  one  hundred  aii4 
twenty-five  bales  cotton ;  and  also  to  his  being  allowed  to  detail  cer* 
tain  conversations  held  with  them  oat  of  the  presence  of  Horrell  & 
Co..  relative  to  the  parchase  of  the  cotton  in  question  by  Wilbur  &  Co. 
and  the  shipment  of  the  same  by  Wilbur  &  Co.,  and  other  oonversa- 
tions  and  statements,  on  the  ground  that  they  were  made  and  took: 
place  out  of  their  presence  or  hearing,  and  that  the  said  J.  J.  &  J*  M*. 
Brpwne  had  no  authority  to  bind  them.  They  also  objected  to  the 
ruling  of  the  court  which  allowed  the  interveners  to  establish  by  t^ie 
same  witnesses  the  circumstances  attending  the  signing  of  the  bills  of 
lading  by  Fosdick  &  Co.  before  the  cotton  had  been  delivered  to  the 
ship,  or  put  under  her  control,  on  the  ground  that  the  laws  of  tl^j^ 
State  make  it  a  criminal  offense  for  any  master  or  agent  of  a  ship  te 
sign  bills  of  lading  before  the  delivery  of  the  property  to  be  shipped,, 
and  that  no  person  guilty  of  such  an  offense  can  be  permitted  to  testify 
thereto. 

Browne  was  the  broker  who  acted  for  both  parties,  and  his  son  at* 
tended  to  the  business  of  his  office.  They  were  both  competent  te 
testify  with  regard  to  the  transactions  between  the  parties.  The  ob- 
jection went  to  their  credibility  and  not  to  the  admissibility  of  t)i.eir 
evidence. 

We  do  not  see  why  a  man  should  not  be  allowed  to  testify  in  a  civ}), 
matter  because  his  testimony  may  show  that  he  had  been  guilty  of  ^p 
offense  against  the  laws  of  the  State.  In  our  opinion  this  was  an  obr 
jection  which  he  alone  could  make. 

It  is  unquestionable  that  the  cotton  which  forms  the  basis  of  thia 
controversy  was  sold  by  Horrell  &  Co.  to  Wilbur  &  Co.  on  the  fourth 
February.  The  sale  was  made  through  their  common  broker,  U> 
whom  Horrell  &  Co.  gave  an  order  to  the  press  where  it  was  stored  for 
the  delivery  of  the  same.  Their  title  to  the  cotton  passed  from  them 
when  they  gave  the  o,rder  for  the  same.  The  broker  held  for  Wilbur  & 
Co.  It  was  theirs  to  dispose  of.  It  could  have  been  shipped  by  theok 
throuj^h  the  broker  at  any  time.    The  broker  was  r^^peatedly  called 
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opoD  by  the  agente  oi  the  steamer  to  send  it  down  to  the  veasel,  and 
the  broker  as  repeatedly  promised  to  do  so ;  the  reason  he  giyes  for 
Bot  haviag  done  so  being  that  (he  weather  was  indemeut,  and  it  was 
finally  shipped  under  that  order.  It  is  distiuetly  proved  that  the  oot- 
too  was  on  the  Weybossett»  under  the  bilh  of  lading  when  it  was  seieed. 
It  was  then  under  the  con.trol  of  the  master  of  the  ship,  and  the  mas- 
ter held  it  sul^geot  to  the  owners  of  the  bills  of  lading.  See  the  ease  of 
tj^e  ThsAies,  14  Wallaoe,  pp.  98-106,  and  the  oases  there  referred  to. 

Uod/sr  this  state  of  faots  we  think  the  case  is  corered,  in  prinoipls» 
bj  the  case  of  Delgado  &  Go.  v.  WUbnr  4t  Co.,  lately  decided.  25  An. 
9U,  It  differs  from  Qelgado's  ca^e  in  this,  that  whereas,  in  the  Delr 
gp^o  case,  the  seizure. was  made  the  day  following  the  sale;  in  this 
c|»se,  it  was  not  made  for  Mt  days  after. 

It  has  been  suggested  that  it  woald  be  inoonTs«ient  and  hasardoiia 
for  cotton  buyers  to  be  compelled  to  withdraw  their  ft^nds  from  the 
hanlca  and  to  pay  for  cotton  which  they  parohas/s  aath«  bibles  pass  the 
scales  apd  are  delivered.  We  do  npt  ^ay  that  this  process  is  aep^ssary, 
jior  do  we  see  why  it  should  be.  At  all  eventSf  the  **  inconvenient^' 
argumeot  has  no  law  to  support  it.  If  it  could  be  listened  to  at  all,  It 
JDJghty  we  think,  be  applied  with  pecaliar  force  in  favor  of  these  iaUnh 
Tenors,  and  those  wbo  ^oe  pursuing  the  same  bnsinessi  against  the 
plaintiffs.  As  we  have  before  seen,  Horrell,4t  Co.  spld  to  Wilbur  k^ 
Co.  one  hundred  and  twepty-five  bales  cotjton  on  the  fourth  Februaiy. 
The  terms  of  saliD  i^ere  cash.  On  the  same  .day  ?9n»ll  &  Co.  gave  to 
their  common  broker  i^n  order  for  the  cotton,  and  on  this  order  it  was 
deliveried  to  Wilbur  &  Co.  The  interveners,  on  the  £sith  of  the  bills 
of  lading,  advanced  the  value  of  the  cotton  to.  their  holder,,  and.  the 
bills  were  transferred  to  him.  On  the  tenth  of  Februaiy,  six  d^y^ 
alter  t^e  sale,  and  after  the  cotton  was  on  shipboard,  the  cotton  wa» 
seised,  because  the  price  for  which  it  was  S0I4  had  not  been  paid.  No 
requifement  seems  to  baye  been  made  for  the  payment  of  the  money 
tfppk  WUbnr  &  Co.  when  this  cash  sale  was  made,  prior  to  delivery, 
J90  demand  was  made  on  tjhem  for  it,  or  for  any  part  of  it ;  no  tender 
was  ever  mfide  of  any  sum  in  paynieat  therefor  until  the  ninth.  On 
that  day,  Wilbur  &  Co.  gave  their  check  for  $8000^not  $13,379,  the 
priee  of  the  .cotton ;  this  check  was  not  certified  by  the  bank  upon 
which  it  was  drawn ;  it  was  not  presented  for  payment  until  the  fol- 
lowing di^y ,  about  ten  o'clock  In  the  morning ;  there  is  no  evidence  in 
the  record  to  show  that  if  it  had  been  presented  on  the  day  it  was 
drawn  it  would  not  have  been  paid.  It  is  established  that  it  was  not 
paid  on  the  following  day,  because  Wilbur  &  Co.  had  no  funds  in  the 
ll^k  upon  which  the  check  was  drawn,  and  that  their  account  was 
abijsiidy  oveidrawn.    But  it  d^^s  not  appear  when  it  w^s  overdrawik^ 
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and  it  is  neither  impossible  nor  improbable  that  it  was  overdrawn  on 
the  morning  after  and  not  on  the  day  before  the  check  was  presented. 
At  all  events,  these  are  matters  of  fact  which  were  under  the  control  of 
the  plaintiffs,  and  about  which  there  is  nothing  in  the  record.  Thej 
sold  for  cash,  and  delivered  their  property  without  having  received  any 
cash ;  days  elapsed  after  the  sale,  and  they  made  no  demand  for  the 
price;  a  check  for  part  of  the  price  was  sent  to  them,  which  they  ac- 
cepted ;  the  check  was  not  even  certified  to  be  good  by  the  bank  upon 
which  it  was  drawn,  and  it  was  not  presented  for  payment  until  the 
day  after  its  date.  In  the  meanwhile  the  interveners  had  paid  their 
money  upon  bills  of  lading  which  represented  that  the  property  was 
in  the  possession  of  the  purchaser.  Under  these  circumstances,  who 
can  say  that  Horrell  &  Co.,  if  they  suffer,  do  not  suffer  from  their  own 
negligence  ?  And  who  can  say  that  if  the  intervenors  suffer,  it  will 
not  be  because  of  Horrell  &  Co.'s  negligence  t  To  decide  the  case  in 
favor  of  Horrell  &  Co,  would  be  to  hamper  operations  in  commerce 
with  almost  prohibitory  inconveniences.  When  a  bill  of  exchange, 
drawn  on  a  bill  of  lading,  is  presented  to  a  bank,  or  dealer  in  ex- 
change, the  bank  or  dealer  would  have,  'first  to  send  to  the  vessel  on 
which  the  property  is  said  to  have  been  shipped,  and  find  out  whether 
or  not  it  was  aboard  ;  second,  satisfied  in  this  regard,  he  would  then 
have  to  find  out  whether  the  property  had  really  been  delivered  to  the 
-shipper ;  third,  satisfied  here,  he  would  have  to  find  out  who  sold  the 
property ;  and,  if  it  were  cotton,  and  a  large  lot,  and  had  been  bought 
from  various  parties,  the  vendors  would  all  have  to  be  brought  up,  and 
it  would  have  to  be  ascertained  whether,  in  reality,  they  had  made  the 
sales  imputed  to  them;  fourth,  this  ascertained,  he  would  have  to  find 
out  whether  the  property  sold  had  been  paid  for,  and  if  not  paid  for 
when  the  sale  was  made,  when  possession  was  acquired,  in  order  to 
determine  when  the  vendor's  privilege  attached  and  ended,  and  then 
search  the  recorder's  office  to  discover  whether  the  privileges  of  the 
vendor  had  been  recorded.  How  many  transactions  in  exchange  could 
be  accomplished  in  a  day  if  the  sale  of  every  bill  involved  the  neces- 
aity  of  so  much  investigation  t  And  all  this,  whyt  Because  it  is 
inconvenient  for  a  purchaser  to  draw  his  money  from  the  bank  in 
which  it  is  deposited,  and  pay  for  the  property  which  he  buys  for  cash, 
when  it  is  sold  to  him.  But  the  money  has  to  be  drawn  from  the  bank 
by  some  one.  Why  should  it  not  be  done  by  the  buyer  as  well  as  by  the 
seller.  In  this  way  the  transaction  is  easy  and  complete.  No  one  is 
inconvenienced  even,  and  no  one  is  harmed ;  not  the  purchaser,  for 
he  has  paid  bis  money;  not  the  vendor,  for  his  property  has  been  paid 
for;  not  the  buyer  of  the  bill  drawn  upon  the  property  and  attached 
to  a  bill  of  lading  therefor,  for  the  property  is  represented  by  the  bill. 
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and  IB  free  to  go  forward  to  its  destioation.  To  giro  this  oaae  to  the 
plaintiif,  is  to  place  dealers  in  exohange  at  the  meroy  of  erery  speca- 
lator  who  has  the  appearance  of  thrift,  and  the  capacity  to  purchase 
apparently  for  cash,  while  in  reality  he  is  purchasing  on  credit. 

It  has  been  contended  that  the  title  to  the  bank  is  not  completiey  be- 
caose  the  bill  of  lading  is  not  perfect.  The  alleged  deficiency  is 
that  while  the  bill  calls  for  cotton  *'  as  marked  in  the  margin,''  there 
are  no  marks  in  the  margin.  They  rely  principally  upon  the  testimony 
of  W.  S.  Pike  and  Alex.  Brother  to  establish  the  fact  that  if  the  marks 
are  not  inserted  in  the  bill  of  lading,  it  is  ont  of  the  usual  course  of 
business.  These  witnesses  do  say  so.  But  they  say  further:  ''If 
4he  bills  of  lading  eame  through  a  respectable  channel,  I  should  not 
eon^er  the  omissions  of  the  marks  as  more  than  a  clerical  error, 
though  not  in  the  usual  course,  if  eyerything  else  seemed  fair.  I 
should  not  on  account  of  the  omission  of  the  marks,  decline  the  bills, 
espeeially  if  one  of  the  bills  of  lading  was  marked."  Now,  there  was 
nothing  suspicious  about  the  transaction  connected  with  these  bills. 
They  were  negotiated  through  a  broker  against  whose  standing  nothing 
has  been  alleged ;  they  were  purchased  in  the  usual  manner  and  for  a 
Taloable  consideration ;  they  were  drawn  by  a  house  in  good  reputa- 
tion and  credit,  the  best  evidence  of  which  is  that  plaintiffs  allowed 
days  to  elapse  without  making  a  demand  for  the  price  of  the  property 
which  they  had  sold  them  for  cash.  Indeed  they  never  made  a  demand 
for  the  price  of  the  sale.  Days  after  it  was  made,  they  received  a  check 
as  cash  in  part  payment  of  the  price,  and  the  probability  is  that  if  the 
eheck  had  been  paid  on  presentation,  the  cotton  would  have  been  at 
sea  before  any  demand  would  have  been  made.  If  Horrell  &  Co.  con- 
sidered it  safe  to  deal  with  Wilbur  &  Co.  without  exacting  any  security 
whatever,  the  Louisiana  National  Bank  may  be  considered  as  having 
been  sufficiently  prudent  when  they  treated  with  them  on  the  pledge  of 
a  bill  of  lading.  Besides,  a  bill  of  lading  is,  after  all,  only  the  evi- 
dence of  a  contract  to  deliver  property  at  a  certain  point;  and  it  is 
not  the  marks  on  the  margin  thereon,  or  on  the  property  shipped, 
which  gives  life  to  the  obligation.  The  marks  are  given  merely  for  the 
convenience  of  identification.  It  could  not  be  seriously  contended  that, 
if  I  ship  one  hundred  bales  of  cotton  on  a  vessel,  the  bales  not  being 
marked^  or,  if  marked,  the  marks  not  being  mentioned  in  the  bill  of 
lading,  the  vessel  on  arriving  at  her  port  of  destination  could  not  be 
compelled  to  deliver  my  cotton,  simply  because  the  marks  were  not 
described  in  the  margin  of  a  bill  of  lading.  Everything  shipped  on  a 
vessel  is  covered  by  a  bill  of  lading ;  and  if  everything  so  shipped  had 
to  be  marked,  and  the  marks  had  to  be  noted  in  the  margin  of  the  bill 
of  lading,  in  order  to  entitle  the  party  who  shipped  it,  or  to  whom  it 
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wa&«bippedy  to  obtaio  posseMioa  of  it  whoH  it  reached  its  deBtinstion, 
^w  would  it  be  with  reierence  to  a  cargo  of  coal  or  a  cargo  of  ealt  T 
Bat  there  is  do  qaestion  of  ideotity  here.  No  one  pretends  that  the 
cotton  seiEed  is  not  the  cotton  sold  by  Horrell  &  Co.  to  Wilbar  &  Co.f 
-that  it  is  not  the  cotton  shipped  on  the  Weybossett,  or  that  it  is  not  the 
cotton  which  is  representod  in  the  bills  of  lading  apon  the  faith  of 
which  the  bank  purchased  Wilbar  &  Co.'s  bill  of  exchange. 

Another  fatal  bar  to  platadttis'  right  to  recover,  is  the  want  of  regis- 
try  of  their  prtTilege,  if  tiiey  were  entitled  to  one.  The  law  grants  a 
privilege ibr  ftve  days.  The  sale  was  made  on  the fourthof  February; 
it  was  not  recorded  nntil  the  twelfth,  eight  days  aiber  ihe  sale,  and  two 
days  alter  this  suit  was  institatod.  Conneel  admit,  that,  npon  tiiia 
.point,  the  decisions  of  this  court  are  in  favor  of  the  intervenors,  ''in 
eases  of  ordioary  privileges;"  but  he  contends  that  these  decisions 
shoald  not  govern  this  ease.  The  eases  in  which  the  decisions  he 
ise^Bra  to  ooeurred  were  oarefolly  coasidered,  and  the  result  arrived  at 
.after  delibecato  consideraUon  and  reflection.  We  then  believed  them 
to  I  be  a  eorTOCt  applieatiou  of  the  law,.aad  our  minds  now  are  the 
aame  that  they  were  then. 

It  is  urged  that  the  interpretation  we  placed  on  the  law  is  contrary 
.to^^ihe  custom  and  to  the  understanding  of  the  bench  and  the  bar  for 
» long  aeries  of  years.  So  Ht  as  we  know  -of  the  opinions  of  the  bench 
they  are  the  other  way.  So  £sr  as  the  bar  is  concerned,  their  approba* 
iiim  of  the  correotness  of  our  deoisiens  is  of  consequence  to  us^ 
•although  we  should  be  obliged  to  decide  against  them,  although  th^ 
Qight  be  onanimouA  in  their  opinion  against  us.  Castom,  too,  ia-to  be 
i)onsider^,.and  we  wonld  be  loth  todistorb  any  practice  which  had 
become  almost  a  part  of  the  law  itself.  But  inasmuch  as  the  constittt* 
tion  under  which  privileges  are  required  to  be  recorded,  in  1870,  assum- 
ing the  eustom  to  be  as  they  stated,  we  do  not  think  it  is  so  protected 
by  the  crust  of  antiquity  as  to  make  our  breaking  it. a  judicial  sacrilege. 
But,  in  our  opinion,  the  law  has  only  been  followed  in  the  deoisiona 
complained  of,  and  although  no  mere  custom  could  have  possibly 
affected  the  decision  in  those  cases,  no  cnstom  has  been  shown  to  have 
been  cbanged  by  them. 

In  a. pecuniary  point  of  view  the  matter  in  dispute  here  is  oompar- 
atively  small,  but  the  importance  of  the  questions  involved  is  of  great 
moment  to  this  essentially  commercial  community.  It  is  for  thia 
reason  that  we  have  considered  them  so  much  in  detail.  The  prosper- 
ity of  a  people  depends  upon  their  commerce,  their  agriculture  or  their 
manufactures.  It  is  when  they  combine  the  three  that  they  become 
powerful,  and  it  is  the  eznellence  achieved  in  all  these  sources  of 
W€^h  .which  has  made  this  nation  great  amongst  the  greatest  of  the 
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earth.  Particularly  are  we  of  this  eity  dependenrt  open  commerce.  It 
would  be  Boicidal  to  hamper  its  transaotions  with  oneroas  and  aselees 
reqairemeots,  and  to  throw  obstacles  in  the  way  of  its  free  parsnit. 
The  prosperity  of  a  people  who,  like  ourselves,  live  by  the  sea,  is 
commerce.  Its  actions  shoald  be  as  free  as  a  dae  regard  for  the  rights 
of  the  citizen  will  permit;  as  untrammeled,  in  so  far  as  is  possible,  as 
are  the  waters  apon  which  it  floats,  and  as  unconstrained  as  are  the 
winds  which  drive  it  from  shore  to  shore. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  anoalled  and  reversed,  and  that  there  be 
jodgment  in  favor  of  the  Louisiana  National  Bank  decreeing-  said  bank 
to  be  entitled  under  their  bill  of  lading  to  the  one  hundred  and 
twMity^ihree  bales  of  cotton  in  contest  herein,  and  that  they  be  pat 
in  possession  of  the  same.    The  costs  to  be  paid  by  appellees. 


LupBLii9^  C.  J.  The  plaintiflfis  claim  a  privilege  to  secure  the 
pnse  o€  the  cotton  sold  by  them.  They  did  not  record  their  privilege 
uiitU  after  the  institution  of  this  sirit.  They,  therefbre,  had  lost  their 
privilege  when  thiii  suit  was  instituted,  as  to  the  iotervenors. 

Whether  the  sale  was  perfeeted  when  it  was  completed,  it  is  nnikn* 
povtant  to  determine,  for  the  plaintiffs  allege  a  sale  and*  claim  a  privi- 
lege to  secure  the  price  thereof.  They  are  concluded  by  their  judicial 
admissions* 

I  therefore  think  that  the 'plaintiff^'  demfliad  shoald  be  rejected  with 
costs. 


HowjELL,  J.    I  coDcar  in  the  opinion  of  the  Chief  Justice. 


Wilt,  J.    I  dissent  both  as  to  the  proof  of  the  facts  and  the  law  of 
this  case. 
Reheaxing  refused. 


t^^^^a^^^i^i^m^^^  mm  At 


No.  3065. 

Oeobgb  W.  HuifTSB  V.  Thb  Sun  Mutual  Insurance  CoMPANr,  of 

New  Orleans. 

The  officer  of  a  company  muat  be  preanmed  to  know-  its  by-laws  adopted  before  his  appoint- 
ment, and  ia  bound  by  them  as  to  his  tenure  of  office.  They  have  become  the  law 
between  himself  and  bis  employers.  By  one  of  their  by-laws  the  defendants  had  re- 
served the  right  to  remove  their  officers  at  pleasure.  Plaintiff  is  an  officer  in  the  sense 
of  the  said  by-law,  and  therefore  can  not  complain. 

APPEAL  from' the  Fourth  District  Court,  parish  of  Orleans.    ThSard^ 
J.    Eaee,  Foster  dt  Merrick  and  E.  K.  WMttemore,  for  plaintiff  and 
appellee.    J,  A.  Mayhin,  Leovy  dt  Monroe^  for  defendant  and  appellant. 
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Hunter  v.  The  Son  Matnal  Insoranoe  Company  of  New  Orleans. 

Morgan,  J.  PetitioDer  alleges  that  on  the  first  December,  1868,  he 
was  employed  as  premium  ledger  book  keeper  by  the  defendants ;  that 
in  Febraary,  1869,  the  time  fixed  by  the  charter  of  the  company  for 
the  election  of  the  officers  lor  the  ensuing  twelve  months,  he  was  en- 
gaged for  one  year  at  a  salary  of  $2500  per  annum ;  that  he  served  the 
company  during  all  that  year,  and  up  to  the  first  Monday  in  February, 
1870,  when  he  was  re-engaged  for  another  year,  and  that,  without  any 
cause,,  he  was  on  the  first  April,  1870,  dismissed.  He  sued  for  his  salary 
for  the  balance  of  the  year,  and  had  judgment. 

The  ninth  article  of  the  by-laws  of  the  company  provides  that  '*  the 
tenure  of  all  the  officers  of  this  corporation  shall  be  during  the  pleasure 
of  a  minority  of  the  board  of  directors,  and  at  the  first  meeting  of 
each  new  board  an  election  shall  be  held  for  all  officers  of  the  com- 
pany." 

These  by-laws  were  passed  at  least  as  early  as  the  year  1866,  before 
the  plaintiff  was  employed  by  the  defendants,  and  he  must  be  pre- 
sumed to  have  known  them.  We  consider  him  to  be  an  officer  in  the 
sense  of  the  by-laws.  He  therefore  knew  the  precarious  tenure  by 
:vfrhich  he  held  his  position.  The  directors  had  the  right  to  remove  him 
at  theip  pleasure,  and  having  done  so  he  has  no  claim  against  the  com- 
pany. It  is  admitted  that  he  discharged  his  duties  faithfully,  and 
several  witnesses,  some  in  the  employ  of  the  defendants,  say  that 
when  continued  at  the  commencement  of  the  year  they  consider  them- 
selves employed  for  the  whole  year.  But  other  witnesses  testify  the 
other  way.  Under  these  circumstances  we  can  not  say  that  the  plaintiff 
has  established  the  evidence  of  any  custom  which  would  entitle  him 
to  be  paid  as  he  claims  to  be,  and  if  he  had  we  do  not  see  how  he 
could  claim  the  benefit  of  it  in  the  face  of  the  article  of  the  by-laws 
which  we  have  quoted,  and  which  is  the  law  between  himself  and  the 
defendants. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there^be 
judgment  in  &vor  of  the  defendants,  with^costs  in  both  courts. 

Wtlt,  J.,  disaenUng. 
Rehearing  refused. 
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No.  4785. 

Marco  Gioyakoyich  v,  Citizbks^  Bank  of  Louisiana. 

PlitBtUr  daims  to  be  the  01^  ner  of  certain  notes  which  were  placed  by  hie  agent  into  the  hand* 
of  Dncroa,  a  broker,  to  be  sold  by  him,  and  which  he  avers  that  Dncros  illegally  pibdged 
to  the  delieadaDt  as  security  for  a  debt  of  his  own. 

Hist  DacTos  owed  the  Bank  when  the  notes  were  pat  in  its  possession  oan  not  be  disputed; 
that  they  were  giren  to  secure  its  indebtedness  is  established ;  and  that  the  Bank  had  the 
tisht  to  recelTc  them,  is  equally  clear.  The  lawtol  possession  of  the  notes  by  Duoros  can 
not  be  questioned.  Being  the  lawftil  i  ossassor,  he  was,  as  to  third  parties,  the  owner. 
Being  the  apparent  owner,  he  could  diapoae  of  them ;  if  he  aaw  lit  to  place  them  in  the 
hands  of  the  Bank  in  extinction  of,  or  aa  a  aecurlty  for,  a  Jawftil  debt,  the  Bank  had  the 
rlgbt  to  receive  them,  and  they  muat  remain  with  the  Bank  until  Ito  debt  is  paid.  The 
zesponaibility  ia  frmn  Ducroa  to  hia  principal ;  and  not  from  the  Bank  to  the  party  who 
claims  that  Ducroa  cheated  htm. 

The  burden  of  proof  waa  on  the  plaintiff  to  prove,  aa  he  alleged,  that  the  Bank  gave  no 
valuable  oonaideratian  tor  the  notes ;  that  it  is  not  the  bonaJUtt  holder  tiiereof ;  and  that 
they  came  into  the  possession  of  the  Bank  in  an  illegal  and  unlawful  manner.  There 
was  nothing  in  the  tranaaction  beyond  the  taking  by  the  Bank  of  aecuxlty  for  the  pay- 
ment of  a  preexisting  debt,  and  thia  it  waa  authorised  by  law  to  do. 

APPEAL   from    the    Superior  Distriot   Court,  parish  of  Orleans. 
ffatchins,  J.    Johnson  db  Dems,  for  plaintiff  and  appellee.    A. 
PUot,  for  defendant  and  appellant. 

Morgan,  J.  Dncros  was  a  broker  and  a  dealer  in  notes  and  stocks 
in  this  city,  where  he  had  business  transactions  with  seYeral  of  the 
hanks.  His  operations  appear  to  haYO  been  large.  His  acooant  with 
the  Citizens'  Bank  alone,  for  the  month  of  February,  1873,  exceeded 
tWfOOO.  In  that  bank,  he  had  a  note  falling  due  on  the  first  of  March, 
1873,  for  $8000.  -  The  payment  of  this  note  was  secured  by  the  pledge 
of  seYeral  other  notes,  as  follows : 

Mortgage  note  of  J.  Cazabene $2,000 

Mortgage  note  of  J.  Cazabene 1,000 

Mortgage  note  of  M.  Lopez 1,000 

Mortgage  note  of  M.  Lopez *^ 1,100 

Mortgage  note  of  M.  Lopez 1,136 

Mortgage  note  of  Marmiche 5,000 

$11,230 

He  lacked  $3538  93,  to  the  credit  of  his  account  to  make  up  the  sum 

required  for  the  payment  of  his  note.    He  was  authorized  by  the  bank 

to  oYerdraw  his  account,  leaYing  still  in  the  possession  of  the  bank  the 

pledged  notes. 

The  bank  is  in  the  habit  of  making  call  loans.  In  these  loans  no 
note  is  giYen  to  the  borrower ;  the  bank  either  giYes  a  check  or  per- 
mits the  borrower  to  oYerdraw  his  account  on  depositing  securities. 
With  these  securities  in  the  possession  of  the  bank,  Dncros  was  per- 
mitted to  OYerdraw  his  account  on  March  1,  $3538  93,  on  the  third  of 
March,  $1729  25,  and  on  the  fourth  of  March,  $5000.    Thus,  on  that 
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date,  he  was  indebted  to  the  bank,  for  what  the  bank  terms  call  loans 
$10y268  18.    The  margin  of  the  bank's  security  was  therefore  $962. 

On  the  seventh  of  March,  Ducros  withdrew  the  pledged  notes  from 
the  bank,  through  his  clerk^  telling  the  defendant  that  he  intended  to 
sell  them  and,  with  the  money  received,  to  settle  his  account.  Ducros 
had  been  for  many  years  a  broker,  and  possessed  the  confidence  of  the 
community.  The  debt  to  the  bank  was  not  paid.  The  cashier  called 
upon  him  either  to  pay  the  amount  due,  or  to  return  the  securities.  A 
short  time  afterwards  he  gave  to  the  bank  the  following  notes : 

Note  of  A.  Lopez  for $1,000 

Note  of  A.  Lopez  for 1,100 

Note  of  A.  Lopez  for i. 1,196 

Note  of  Mrs.  Giordano  for 4,000 

Note  of  Mrs.  Giordano  for 4,000 

Note  of  Mrs.  Giordano  for 4,000 

Note  of  Marmiche  for 5,000 

Total $20,236 

And  there  the  matter  seems  to  have  rested  for  some  two  or  three 
weeks,  when  Ducros  disappeared.  Thereupon  the  bank  instituted  suit 
against  him  claiming  the  amount  due  ($10,018  18),  alleging  that  the 
sum  due  was  on  called  loans,  averring  that  the  notes  above  described 
were  held  by  it  as  a  pledge  to  secure  the  payment  tliereof,  asking  indg- 
ment  against  Ducros,  and  praying  that  the  notes  be  sold  and  that  it  be 
paid  out  of  the  proceeds.  The  suit  was  instituted  on  the  first  of  May, 
1873.     What  disposition  was  made  of  it  does  not  appear. 

On  the  sixth  of  May,  1873,  the  present  suit  was  instituted.  Plaintiff 
claims  that  he  is  the  owner  of  the  three  Giordano  notes  for  $4000  eaeb. 
He  alleges  that  these  notes,  on  or  abeut  the  first  of  April,  1873,  were 
in  the  possession  of  Dominique  Bouligny,  his  agent;  that  Bouligny, 
aetiog  for  petitioner,  placed  them  in  the  hands  of  Ducros  with  in- 
structions to  sell  them  for  his  account;  that  Ducros  has  failed  to 
accouiit  either  to  Bouligny  or  to  himself  for  their  proceeds ;  that  the 
ncrtes  are  in  the  Citizens'  Bank;  that  thti  bank  gave  no  valuable  coh- 
sidetation  for  them,  and  is  not  the  bona'  fide  holder  thereof )  that  they 
came  into  its  possession  in  an  illegal  and  unlawful  manner,  and  detains 
them  without  any  right  or  justice.  He  prays  that  the  notes  be  decreed 
to  belong  to  him,  and  for  their  delivery.  There  was  judgment  in  his 
favor,  and  the  bank  has  appealed. 

The  judgment  is  wtong. 

Plaintiff  admitet  the  general  rule  of  law  to  be,  in  respect  to  nego- 
tiable paper,  that  "the  holder  is  presilmied  to  have  acquired  it  in  the 
usual  course  of  business  and  for  value,  and  that  the  burden  of  proof 
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is  OD  the  party  impeaohing  his  title.  Bat,  quoting  the  words  of 
Edwards  (p.  292),  he  claims  that  *'  the  party  in  possession  of  a  nego- 
tiahle  instrnment  i%  prima  facie  the  owner  of  it;  but  as  soon  as  it  is 
shown  to  have  been  lost  or  stolen  from  the  true  owner,  the  presump- 
tion is  changed,  and  he  must  then  show  not  only  what  consideration 
he  gave  for  it,  but  also  that  he  took  the  paper  in  good  faith,  in  the 
ordinary  course  of  business."  And  he  contends,  under  this  authority, 
that  the  plaintiff  having  proved  that  the  notes  belonged  to  him,  that 
he  placed  them  for  sale  in  the  hands  of  Ducros,  and  that  the  latter 
fraudulently  dealt  with  them,  it  remains  for  the  bank  to  establish  that 
it  took  them  in  the  usual  course  of  business,  and  gave  a  full  and 
valuable  consideration  for  them. 

But  the  notes  in  question  were  not  lost;  they  were  placed  by  the 
plaintiff  in  the  hands  of  his  agent  for  sale.  They  were  not  stolen ; 
^bey  were  given  by  this  agent  to  Ducros  to  be  tiisposed  of.  He  could 
have  done  with  them  almost  as  he  pleased.  Certainly  he  could  have 
sold  them,  as  it  was  for  this  purpose  they  were  placed  in  his  hands, 
and  if,  after  having  sold  them,  he  had  embezzled  the  money  which  he 
had  received  for  them,  the  innocent  pnrchaser's  title  would  be  good. 

That  Ducros  owed  the  bank  when  the  notes  were  put  in  its  posses- 
sion is  not  disputed ;  that  they  were  given  to  secure  this  indebtedness 
is  established,  and  that  the  bank  had  the  right  to  receive  them  we 
think  equally  clear.  The  lawful  possession  of  the  aotes  by  Ducros 
can  not  be  disputed.  Being  the  lawful  possessor,  he  was,  as  to  third 
parties,  the  owner;  being  the  apparent  owner,  he  could  dispose  of 
them }  if  he  saw  fit  to  place  them  in  the  hands  of  the  bank  in  extinc- 
tion of  or  as  security  for  a  lawful  debt,  the  bank  had  the  right  to  re- 
ceive them,  and  they  must  remain  with  the  bank  until  its  debt  is  paid. 
The  responsibility  is  from  Ducros  to  his  principal,  and  not  from  the 
bank  to  the  party  who  claims  that  Ducros  cheated  him. 

In  Swift  V,  Tyson,  16  Peters,  p.  1-19,  the  Supreme  Court  of  the 
United  States  said: 

*'  We  have  no  hesitation  in  saying  that  a  pre*existing  debt  does  con- 
stitute a  valuable  consideration  in  the  sense  of  the  general  rule  already 
-stated,  as  applicable  to  negotiable  instruments.  Assuming  it  to  be 
true  (which,  however,  may  well  admit  of  some  doubt  from  the  gene- 
Tality  of  the  language)  that  the  holder  of  a  negotiable  instrnment  is 
unaffected  with  the  equities  between  the  antecedent  parties,  of  which 
he  has  no  notice,  only  where  he  receives  it  in  the  usual  course  of  trade 
and  business  for  a  valuable  consideration  before  it  becomes  due,  we 
are  prepared  to  say,  that  receiving  it  in  payment  of  or  as  security  for 
a  pre-existing  debt,  is  according  to  the  known  and  usual  course  of 
trade  and  business.  And  why  upon  principle  should  not  a  pre-exist- 
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^g  debt  be  deemed  sacli  a  raloable  oousidetMioii  f    It  i«  for  the  heoett 
-aad  conveDienoe  of  the  oommereial  world  to  give  as  wide  aq  eaEtent  is 
^nwstioable  to  the  credit  and  cirealatioit  of  negotiable  paper,  that  it 
may  pass  not  only  as  eeonrity  for  new  parohasee  and  adTaneea  nade 
upon  the  transfer  thereof,  bat  also  in  payment  of  and  as  seoority  for 
pre-existing  debts.    The  creditor  is  thereby  enabled  to  realise  or  to- 
seoore  his  debt,  and  thus  may  safely  giye  a  prolonged  credit,  or  for- 
bear from  tadcing  any  l^^l  steps  to  enforce  his  rights.    The  debtcMr 
also  has  the  advantage  of  making  his  negotiable  seourities  of  equiva- 
lent  rafne  to  cash.    Bat  establish  the  opposite  eondasion,  that  nego- 
'tiable  paperoan  not  be  applied  in  payment  of  or  as  seonrity  for  pre- 
existing debts,  without  letting  in  all  the  equities  between  the  original 
aiid  antecedent  parties,  and  the  value  and  circulation  of  such  seouri- 
ties  must  be  essentially  diminished,  and  the  debtor  driven  to  the 
emfoanassment  of  making  a  sale  thereof,  often  at  a  ruinous  disoount|. 
to  some  third  person,  and  then  by  circuity  to  apply  the  proceeds  to  the 
phyment  of  his  debts.    What,  indeed,  upon  such  a  doctrine  would  be- 
come of  that  large  class  of  oases  where  new  notes  are  given  by  tho 
same  or  by  other  parties,  by  way  of  renewal  or  security  to  banks,  in 
lieu  of  old  secniitiee  discounted  by  them,  which  have  ajrrived  at  matu- 
zityf    Probably  more  than  one-half  of  all  bank  transactions  ia  our 
country,  as  well  as  those  of  other  countries,  are  of  this  nature.    The 
doctrine  would  strike  a  fatal  blow  at  all  discounts  ot  negotiable  secu- 
rities for  pre-existing  debts.    •    •    •    We  entertain  no  doubt  that  a 
bona  Me  holder,  for  a  pre-existing  debt,  of  a  negotiable  instrument  is 
not  affected  by  any  equities  between  the  antecedent  parties,  where  he 
has  received  the  same  before  it  became  due,  without  notice  of  any 
firuch  equities." 

It  will  be  seen  that  one  of  the  cases  used  as  illustration  in  the  fore-^ 
going  extract  is  the  case  now  under  consideration.  But  plaintiff  con- 
tends that  Mr.  Justice  Catron  refused  to  concur  in  the  portion  of  the 
opinion  which  has  just  been  quoted,  because  the  decision  of  the  case 
did  not  require  it,  and  he  contends  that  in  the  case  of  Gk>odman  v. 
Simmons,  20  Howard  843,  the  same  court  intimated  very  clearly  that 
such  doctrine  formed  no  part  as  yet  of  the  jurisprudence  of  the  country- 
But  turning  to  that  decision  we  find  the  following : 

"  A  well  defined  and  correct  exposition  of  the  rights  of  a  bona  fide 
holder  of  a  negotiable  instrument  was  given  by  this  court  in  Swift  v. 
Tyson,  16  Peters  p.  1,  as  long  ago  as  1842;  and  we  adopt  that  exposi- 
tion relative  to  the  point  under  consideration  on  the  present  occasion,, 
as  one  accurately  defining  the  nature  and  character  of  the  title  to  those 
instruments  which  such  holder  acquires  when  they  are  transferred  to- 
him  for  a  valuable  consideration.    This  court  then  said,  and  we  now 


.  NEW  QIU;«£ANS»  JANUARY,  1874.  J9 

OioTSDOYioh  T.  CltUeiw*  Bank  of  Lonliti^na 

i:ep^,  th»fe  a  bpna.  fide  holder  of  a  negotiable  inttrameot  for  a  yalii- 
able  oonaideration,  without  Dotioe  of  facta  which  impeach  it«  validity 
he^een  the  antecedent  .parties,  if  he  takes  it  under  an  indorsement 
initde  before  the  same  becomes  due,  holds  the  title  unaffected  by  these 
AustSy  and  may  recover  thereon,  although,  as  between  the  antecedent 
parties,  tiie  transaction  may  be  without  any  legal  validity." 

He  oou tends,  ftirther,  that  Swift  v.  Tyson  was  a  case  of  payment  and 
not  of  pledgp  or  security.  But  we  do  not  see  how  this  can  help  him. 
The  greater  includes  the  lesser.  If  Ducros'  debt  was  a  valid  one,  a^d 
the  notes  were  in  his  possession,  he  could  have  sold  them  to  a  third 
partj  and  appropriated  the  proceeds  to  the  payment  of  the  bank's 
deb^  or  he  could  have  sold  them  to  the  bank.  Surely  if  he  could  sell 
tham^  and  thus  destroy  the  real  owner's  title  entirely,  he  could  pledge 
them,  and  thus  enable  the  owner  to  redeem  them,  if  he  saw  fit,  fxid 
,  save  whatever  balance  n^ght  remain  .between  the  amount  for  which 
they  were  pledged  and  the  amount  of  the  notes. 

He  contends,  further^  that  defendants  do  not  come  unc^er  the  case  in 
16  Peters,  because  the  bank  in  receiving  the  notes  granted  no  exten- 
sion of  time  to  Ducros,  and  forebore  trom  no  proceedings  against  him, 
as  a  few  days  later  it  was  bringing  suit  and  asking  judgment  against 
him.  But  in  another  part  of  his  argument  he  says  that  if  Ducros^ 
account  was  overdrawn  the  bank  should  have  prosecuted  him,  or  at 
least  have  exposed  him.  We  do  not  see  how  a  bank  can  prose- 
eute  a  depositor  who  has  overdrawn  his  account,  when  the  account 
was  overdrawn  with  its  oonsent;  and  its  interest  was  to  get  its  debt 
secured,  not  to  expose  its  debtor.  He  was  a  mere  ordinary  debtor, 
and  exposure  would  have  shown  an  indebtedness,  incurred  with  the 
consent  of  the  bank,  and  nothing  more.  The  bank  could  have  re- 
claimed the  pledged  notes  which  they  had  intrusted  to  him,  and  this 
it  did,  and  got  them  nearly  all  back,  and  others  beside,  among  them 
those  now  in  suit.  It  could,  it  is  true,  have  pursued  him  at  once  for 
debt,  but  this  it  had  no  object  in  doing,  as  it  was  secured,  and  forbear- 
ing to  sue  was  a  consideration  for  the  pledge.  Suit  was  only  brought 
after  Ducros,  the  pledgeor,  had  disappeared,  and  when  it  was  abso- 
lutely necessary  to  protect  its  rights. 

It  having  been  established  that  Ducros  owed  the  bank,  and  that  the 
notes  were  given  to  secure  the  payment  of  his  debt,  the  burden  of 
proof  was  on  the  plaintiff  to  establish  the  allegations  of  his  petition, 
upon  the  truth  of  which  alone  he  could  recover:  that  the  bank  gave 
no  valuable  consideration  for  them,  and  is  not  a  bona  flde  holder,  and 
that  they  came  into  its  possession  in  an  illegal  and  unlawful  manner. 
This  affirmative,  which  he  holds,  he  has  not  established  by  the  evi- 
dence.   We  see  nothing  in  the  transaction  of  the  bank  except  the 
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taking  secarity  for  the  payment  of  a  pre-existing  debt,  and  this  we 
think  it  was  authorized  by  law  to  do. 

It  is  urged  upon  U8  that  the  bank  indulged  Ducros  by  allowing  him 
too  long  a  time  in  which  to  pay  his  debt.  But  so  long  as  the  bank  was 
secured^  we  suppose  time  was  a  matter  of  small  consequence  to  it. 
But  if  the  plaintiff  suffers  from  the  indulgence  of  the  bank  to  Ducros, 
he  suffers  to  a  much  greater  degree  from  the  indulgence  ot  his  own 
agent.  The  notes  were  given  to  him  for  negotiation  about  the  first 
April.  I'he  agent  says:  '^I  saw  Mr.  Ducros  several  tiroes  after- 
wards, and  he  told  me  that  he  had  not  sold  them  yet.  I  then  claimed 
the  notes  from  him,  telling  him  that  I  did  not  want  tliem  sold,  and  to 
return  them  to  me.  lie  said  that  the  notes  were  in  his  bank  box,  and 
that  as  soon  as  his  clerk  would  come  he  would  send  them  to  my  office. 
The  last  time  I  saw  him  was  on  tlie  twenty -eighth  April.  He  repeated 
to  me  the  same  thing,  and  said  that  in  half  an  hour  the  notes  would 
be  at  my  office."  This  was  the  day  upon  which  he  says  Ducros  dis- 
appeared. It  certainly  was  no  greater  indulgence  on  the  part  of  the 
bank  to  Ducros  to  allow  the  debt  against  him  to  stand,  secured  as  it 
was  by  abundant  collaterals,  than  it  was  negligence  on  the  part  of  the 
agent  to  allow  them  to  remain  so  long  in  his  hands  after  having  de- 
manded them  of  them,  and  after  he  had  promised  to  return  them 
immediately.  We  thiuk  the  reason  for  the  one,  as  for  the  other,  is  to 
be  found  in  the  lact  that  the  bank  considered  itself  entirely  secured, 
and  that  both  the  bank  and  the  agent  had  entire  confidence  in  the  m^n 
whom  they  both  trusted,  and  who^  the  agent  says,  '*  enjoyed  the  con- 
fidence of  all  the  people." 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  plaintiff^s 
demand  be  rejected  with  costs. 

Wyly,  J.,  disseniing^. 

Rehearing  refused. 


No.  4908. 

■ 

JosiAH  FiSK  V,  PoLiCB  JuRT,  PARISH  OF  Jbffbrson,  Left  Bank. 

This  case  is  not  one  in  which  the  district  attorney,  acting  as  parish  attorney,  can  claim  onder 
section  3761  R.  S.,  "  a  fee  of  five  per  cent,  on  the  amount,  for  defending  "  the  said  suit, 
as  no  amount  was  claimed  or  actually  involved  therein. 

It  is  manifest  that  the  above  mentioned  section  contemplates  some  services  to  be  rendered 
for  which  the  salary— the  minimum  of  which  is  fixed— should  be  a  compensation,  and  it 
provides  only  for  commissions  when  there  is  a  suit  by  or  against  the  paiish  for  an 
avMunt  on  which  the  commissions  can  be  assessed. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Fa/rdee^  J.    Josiah  JFwA;,  in  propria  persona,  and  John  Bay,  for 
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plaintiff  and  appellant.     William  Niihoff,  Jr,,  for  defendant  and  ap- 
pellee. 

Howell,  J.  The  plaintiff  claims  his  salary  for  a  year  and  a  half 
and  also  foar  per  cent,  oommissions  for  his  services  as  district  attorney, 
pro  tempore,  in  the  case  of  '*  The  State  ex  rel.  A.  Bonnabel  v,  the  Police 
Jary,  parish  of  Jefferson,  left  bank,'*  by  mandamus  to  compel  the 
police  jnry  to  canse  the  constmction  of  a  shell  road,  which  the  relator 
therein  alleged  he  had,  as  a  citizen,  an  interest  in  having  constructed. 
The  plaintiff  bases  his  right  to  the  five  per  cent,  commissioos  on  the 
following  clause  of  section  2761  R.  S.  The  district  attorneys  shall 
represent  the  parish  for  which  they  are  appointed  '*in  any  case  in 
which  such  parish  may  be  interested,  and  perform  such  duties  as  attor- 
neys for  the  benefit  of  such  parish  as  may  be  required  by  the  police 
jury ;  they  shall  be  paid  by  such  parish  a  salary  of  not  less  than  one 
hundred  dollars  ($100)  per  annum,  and  as  much  more  as  the  police 
juiy  may  fix,  out  of  the  treasury  of  such  parish,  quarterly,  on  their 
own  warrant,  and  the  further  sum  of  five  per  cent,  commission  on  any 
amount  tbey  may  recover  in  any  suit  in  favor  of  such  parish,  and  a 
fee  of  five  per  cent,  on  the  amount  for  defending  any  suit  in  which 
said  parish  is  defendant,  to  be  paid  by  the  parish.^ 

The  qneation  is,  whether  or  not  the  plaintiff  is  entitled  to  oommia 
sions,  under  the  above  law,  for  defending  the  parish  in  the  above 
mandamus  suit. 

There  was  no  amount  claimed  by  the  relator  in  said  proceeding,  nor 
eonld  the  parish  be  condemned  therein  to  pay  any  amount.  The  only 
matter  in  controversy  was,  whether  it  was  the  duty  of  the  police  jury 
under  the  provisions  of  the  law  authorizing  the  construction  of  the 
shell  road,  to  begiu  the  proceedings  and  take  the  steps  necessary  for 
the  construction  thereof,  and  that  question  was  presented  by  a  citizen 
alleging  that  he  had  an  interest  in  having  the  road  made.  It  was 
decided  in  the  district  court,  and  the  decision  afllrmed  on  appeal,  that 
under  the  law  invoked  the  police  jury  had  a  discretion  and  could  not 
be  compelled  by  mandamus  to  have  the  road  constructed. 

We  think  the  case  is  not  one  in  which  the  parish  attorney  can  claim 
"  a  fee  ot  five  per  cent,  on  the  amount  for  defending  *'  the  said  suit, 
no  amount  being  claimed  or  actually  involved  therein. 

It  is  manifest  that  the  above  law  contemplates  some  services  to  be 
rendered  for  which  the  salary,  the  minimum  amount  of  which  is  fixed, 
should  be  a  compensation,  and  it  prescribes  only  for  commissions  when 
there  is  a  suit  by  or  against  the  parish  for  an  amount  on  which  the 
commissions  can  be  assessed.  In  all  other  suits  and  for  all  other  pro- 
fessional services  the  annual  salary  is  to  be  the  compensation.  If  the 
salary  fixed  in  this  instance  is  too  small,  we  can  not  remedy  it  by  a 
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conBtmction  of  the  law,  of  which  we  do  not  think  it  snsr^ptible.  'the 
eonBtructioD  contended  for  by  plaintiif  wonld  enable  him  to  daim  a 
commisBioD  of  five  per  cent,  in  everj  Buit  in  which  the  pariah  is  a 
party,  and  every  profesAional  advice  given  the  police  jury,  upon  Bhow- 
ing  that  an  nltimate  money  liability  might  be  the  result  of  Bach  Bait 
or  the  matter  in  which  the  advice  is  given. 

We  think  the  judgment  of  the  coart  a  qua  for  the  salary  dae 
plaintiff  is  correct. 


Judgment  affirmed. 
Rehearing  refosed. 


No.  4028. 


Cha'ffraix  &  AOAR  «.  W.  P.  Harpbrj  Sheriff,  and  D.  9£  J.  D. 

£DWARD8. 

TIm material  fiwta in  Aia^ ease  are  aa fbUowv:  The  ^lalntMb  wwe,  ia  18Ti andlSTS; tbi cufm^ 
lo^iwrtnyi  meroluMta  and  fiictora  of  WiUdnaon,  wlio  owed  then  in  Apdl,  1819,  about 
118,000  evidenced  by  two  notes  secored  by  mortgage,  at  wMoh  date  their  payment  was 
extended  to  flrat  of  February,  18t9.  A  i^edge  of  other  nottoa  and  another  movtgaft*  yritk 
giTon  to  aeenre  the  said  indebtedneaa  and  the  adyanoee  to  be  made  for  the  crop  of  18II3,  to 
the  amoont  of  $18,000,  the  planter  obligating  himself  to  ship  the  crop  of  that  year  and 
each  snbeeqnent  year,  if  necessa^,  to  pay  the  said  sums  wtth  interest,  and  all  eomuis- 
■iena,  expenses,  eto.  In  Deoembec,  18111,  the  shipment  in  qneetloin  was  made  of  hogs- 
heads of  sagar  and  barrels  of  molasses,  marked  with  the  initials  of  plain  tlflEK  but  without 
any  special  instructions  from  'Wllkinsoo.  The  plaiAtiflb  received  the  bill  of  lading  early 
on  the  morning  ot  the  day  of  its  arrlvaL  A  few  boors  afterwards,  on  the  same  day,  th* 
sheriff  ci  the  pariah  of  Orleans,  with  a  fl.  fiu  Crom  the  Parish  of  Plaqnemines,  tn  the 
salt  of  D.  and  J.  D.  Edwards  v.  Wilkinson,  went  aboard  of  the  steamboat  and  seised  the 
said  sngar  and  mobnses  as  the  property  of  the  said  WilkhuRm.  Wheteupcm  the  pUb&k 
tSilb  elaiming  the  custody  and  control  of  the  said  property  to  the  excloaion  of  Wflkinson'a 
creditors  and  as  exempt  from  seisnre  by  them,  took  an  injunction. 

The  court  thinks  that  the  property  belonged  to  Wilkinson,  the  shipper,  and  that  his  oreditdrt 
•  might  aeixe,  sal^eot  to  the  righto  of  the  ooasigneos  to  be  settled  oontradifitorily  with  the 
seising  creditors,  inasmuch  as  the  consignees  were  the  agento  of  the  shipper,  and  their 
oonstrnctiye  possession  under  the  bill  of  lading,  did  not  give  them  an  ownenhlp,  nor 
exempt  the  property  from  the  pursuit  of  the  credltora  of  the  owner,  either  by  aefeuil 
■elsure  under  the  fl.  fa.,  or  by  the  garnishment  process.  The  latter  mode  is  not  exclu- 
sive.    Either  may  be  resorted  to  Recording  to  circumstoiices. 

The  injunction  was  not  the  remedy  to  which  tiie  platntiflh  were  entitled.  The  shnrlff 
should  have  prooeeded  with  the  sals,  leaving  the  plaintifb  and  defendanto  to  settle  thetr 
respective  righto  to  the  proceeds. 

k  PPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
J\.  kins,  J.  Oilmore  d  SonSj  for  plaintiffs  and  appellees.  Homor  dk 
Bmitdici,  for  defendants  and  appellants. 

HowKLL,  J.  The  plaintiffs,  commission  merchants  in  New  Orleans, 
and  the  factors  of  Dr.  J.  B.  Wilkinson,  a  sugar  planter  in  the  parish 
of  Plaqnemines,  injoin  the  sheriff  and  D.  &  J.  D.  Edwards,  judgment 
creditors  of  said  Wilkinson,  from  interfering  with  their  possession  and 
the  sale  and  disposition  hy  them  of  certain  sugars  and  molasses  ship- 
ped to  them  by  said  Wilkinson  to  be  sold,  and  the  net  proceeds  placed 
to  the  credit  of  said  Wilkinson^s  account  with  plaintiffs,  for  supplies 
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4Mi4  MiTMieea  mad*  by  theia  and  eemnred  h^  mortigftg^  Tfae  defondi 
4Hitt  plead  n  gMMnd  daaial,  admit  the  aeiaaie  ander  felieir  jadgment  of 
the  preperfy  ia  qoeationi  as  the.  propertgr  oi  their  debtor^  deny  that  ap  j 
special  iDstractioDs  were  given  io  regard  to  the  sbipmeftt  thereol« 
aHfge  that  if  plaintiffi  hare  any  elaim  against  Wilkinaon  they  are 
proleeted  by  theiy  mortgage  ^  inrther  that  plain  tii&»  «nder  cover  of 
their  ii^ODetion,  bare  obtained  poMcmion  of  eaid  pn^^evty  and  sold  it 
for  their  own  beneflty  and  they  pray  that  the  iiunnetion  be  diaeolveii 
aadferjadgment  againet  plainttffii  and  their  snve^  •»  f^Ma  for  the 
amonni  of  tbeir  writ  and  damages. 

From  a  jodgmeot  perpetuating  the  iiganctieA  the  defendants  have 
appealed. 

The  matnial  fseta  ate,  that  the  plaintifb.wflte^  in  1871  aed  1873«  4»a. 
•commisdoi^  merchants  and  factors  of  J.  B.  Wilkinson,  who  owed  .then 
in  Aprif^  183^  abont  $18^000^  evideneed.by  tWK»  notes. seepiad  bgr  mort* 
jagBy  ae  whieh  date  their  payment  was  extended  to  fliat  Eebro^ry^ 
1878;  a  pledge  of  otiier  notes  and  another  mortgiife  weee  given  to 
seeare  the4wid  tndeheedness  and  the  advanoes  to  be  .made  for  tb^  erop. 
of-1878  te  the  amoant  of  tl2/)80;  the  planUr  obtigatteg  hivislf  U^ 
Mp  tlie  Clop  of  that  year,  And  each  snbseqaent  year  if  necessary,  to 
pay  the  said  earns  with  interest  and  all  eommissionsi  expenaee^  ete^of 
shipment,  sales,  etc.;  tiiat  la  December,  1872,  the  shipment  in  qaestioa 
was  made  withont  any  special  instmotions  from  the  planter,  the  plain* 
tiffis  receivin^^  the  bill  of  lading  early  in  the  morning  of  the  day  of  its 
arrival ;  a  few  hours  afterwards,  on  the  same  day,  the  sheriff  df  Orleans 
with  ik  fieri  faeiaa  from  the  parish  of  Plaqnemines,  in  the  salt  of  D.  & 
J,  D.  Edwards  v.  J.  B.  Wilkinson,  went  aboard  of  the  steamboat  and 
seised  the  said  sugar  and  molasses  as  the  property  of  the  said  Wilkin* 
son.  Whereupon  this  injunction  issued,  the  plaintiffs  claiming  the 
^snstody  and  control  of  said  property  to  the  exclusion  of  Wilkinson's 
creditors  and  as  exempt  from  seizure  by  them. 

We  think  the  property  belonged  to  Wilkinson,  the  shipper,  and  that 
his  creditors  might  seize  it,  subject  to  the  rights  ot  the  consignees  to 
be  settled  contradictorily  with  the  seising  creditors,  inasmuch  as  the 
eonsignees  were  the  agents  oi  the  shipper  and  their  constructive  posses- 
sion  under  the  bill  of  lading,  did  not  give  them  an  ownership,  nor 
-exempt  the  property  from  the  pursuit  of  the  creditors  of  the  owner, 
either  by  actual  seiziire  under  a  fi,  fa.  or  by  the  garnishment  pro* 
eess.  The  latter  mode  is  not  exclusive.  Either  may  be  resorted  to 
JMscording  to  circumstances.    C.  P.  642. 

Article  3247  (8214)  C.  C,  gives  a  privilege  to  the  consignee  superior  to 
tile  attaching  creditor  for  any  balance  that  may  be  due  him,  provided  ho 
obtained  possession  or  received  a  bill  of  lading.    The  language  of 
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this  article  plaioly  implies  that  the  goods  may  be  attached,  and,  as  we 
have  remarked  aboTe,  a  direct  seieare  by  the  sherifif  may  be  made  if 
he  can  take  actual  poBseasion,  the  attachment  not  being  exclusive  of 
the  direct  seizure. 

The  conclusion  seems  to  us  to  be  dear  that  the  injunction  was  not 
the  remedy  to  which  the  plaintiffs  were  entitled,  and  that  the  sherifT 
should  have  proceeded  with  the  rule,  leaving  to  plaintiffs  and  defend- 
ants to  settle  their  respective  rights  to  the  proceeds. 

Although  the  common  debtor  is  not  before  us,  there  is  evidence  suf<- 
iicient  in  the  record,  including  plaintiffs'  account  against  him,  to  show 
that  the  right  of  the  defendants  to  the  proceeds  of  the  property  seized 
is  superior  to  that  of  plaintiffs,  who  by  their  proceeding  are  liable,, 
under  the  evidence,  to  the  defendants  for  the  amount  thereof  in  their 
hands. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed,, 
and  that  there  be  judgment  in  favor  of  D.  &  J.  D.  Edwards  dii^solving 
the  injunction  herein,  and  that  they  recover  of  plain tiflb  and  their 
surety,  S.  Cambon,  in  aoUdOf  the  amount  ot  the  judgment  against  Dr. 
J.  B.  Wilkinson,  injoined  herein,  to  wit:  $2551  12,  with  interest  and 
costs  therein  allowed,  not  to  exceed  (3800,  the  value  of  the  property 
of  said  Wilkinson  in  the  hands  of  plaintiffs  as  alleged  by  them.  Costa 
of  this  suit  in  both  courts  to  be  paid  by  plaintiffs. 

On  Rehbabing. 

Howell,  J.  The  error  which  the  plaintiffs'  counsel  make  is  in 
considering  the  bill  of  lading  in  this  case  as  plaintiffs  title  to  a  special 
ownership  of  the  property,  and  that  the  latter  have  a  privilege  for 
advances  on  the  crop,  of  which  the  property  seized  was  a  part. 

They  can  not  hold  both  positions  at  the  same  time,  that  of  owner 
and  a  creditor  with  privilege.  They  do  not  claim  however  as  ownera 
but  as  creditors  with  a  privilege  for  advances,  and  we  think  the  record 
shows  that  they  had  no  privilege  for  the  debt,  which  existed  at  tho 
date  of  the  seizure,  and  that  the  shipment  was  made  without  special 
instractions.  They  are  merely  the  factors  of  the  owner,  with  power 
to  sel],  and  having  no  privilege  and  no  special  instructions,  their  pos- 
session of  the  bill  of  lading  gave  them  only  the  possession  and  control 
necessary  to  make  the  sale,  and  until  that  was  made,  or  special 
instructions  had  effect,  their  possession  was,  in  law,  the  possession  of 
the  owner,  whose  creditors  could  seize  the  property  subject,  of  course,, 
to  any  prelerence  in  lavor  of  all  parties  having  a  preference  on  the- 
proceeds. 

We  can  not  assent  to  the  proposition  that  the  receipt  by  the  factor 
or  commission  merchant,  of  a  bill  of  lading  in  the  ordinary  course  of 
business  between  planter  and  factor,  without  the  existence  of  some 
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special  privilege  or  effective  inatraotioDS^  will  give  the  factor  sach 
eootrol  of  the  property  Bhipped.as  to  exempt  it  from  the  pursoit  of  the 
planters  firat  creditor's. 

The  cases  of  Felter  t;.  Field,  1  An.  83,  and  Delgado  t;.  Wilbar,  25 
An.  82,  do  not  apply  to  this  case. 

It  is  therefore  ordered  that  oar  former  decree  herein  remain 
nndisturbed. 


MoBOAK,  J.,  dMsenUng,  In  the  case  of  Felter  t;.  Field,  1  An.  83,  it 
was  said :  ''  Was  the  property  sold  by  the  plaintiffs  in  the  possession 
of  the  defendants  at  the  time  of  the  attempt  to  enforce  the  vendor's 
privilege  ?  It  was  on  shipboard  under  a  bill  of  lading.  It  was  in 
the  possession  of  the  carrier  who  possessed  it  for  the  lawM  holder  of 
the  bill  of  lading,  who  had  the  only  symbol  of  ownership,  and  had  the 
sole  control  of  it  and  sole  power  of  disposing  of  it.  By  patting  the 
bill  of  lading  in  the  postoffice  the  defendants  parted  with  all  controk 
over  it,  for  they  addressed  it  to  the  consignees  in  whose  favor  the  bill 
was  made,  and  on  whose  signature  the  shipment  was  to  be  delivered. 
In  no  sense  coald  the  defendants  be  considered  as  being  in  the  pos- 
session of  the  property  after  the  shipment  and  transmission  of  the  bill 
of  lading  towards  its  destination."  The  same  doctrine  was  recognised 
by  this  eonrt  in  the  case  of  Delgado  t;.  Wilbnr,  25  An.  82. 

These  decisions  rest  npon  what  I  anderstand  to  be  the  well  recog- 
nized principles  of  the  commercial  law.  It  is  based  npon  the  doctrine 
that  the  bill  of  lading  is  the  title  to  the  property  which  it  represents. 

In  this  case  Wilkinson,  a  debtor  of  plaintiffs,  shipped  to  them  a 
certain  quantity  of  sagar  and  molasses.  The  sagar  was  marked  with 
their  initials.  The  bUl  of  lading  nnder  which  it  was  shipped  declared 
that  it  was  to  be  delivered  to  them  or  to  their  assigns,  at  New  Orleans. 
The  prodnce  reached  New  Orleans.  The  bill  of  lading  was  delivered 
to  plaintiffs.  After  the  bill  of  lading  was  in  their  possession,  the 
property  was  seised  under  b,  fieri  facias.  I  think  the  property  was  not 
liable  to  seizure.  It  was  not  in  the  possession  of  Wilkinson,  nor  was 
it  under  his  control.  Even  had  he  sold  it  to  Chaffraix  &  Agar  on  a 
credit,  and  they  had  failed  before  it  had  beeu  delivered  to  them/ he 
could  only  have  prevented  them  from  taking  possession  of  it  by  stop* 
ping  it  in  transitu.  The  assignment  of  the  bill  of  lading  by  Chaflhiix 
&  Agar  would  have  been  good.  As  soon  as  the  bill  of  lading  reached 
their  hands  they  could  have  sold  the  property  which  it  represented  f 
and  this,  because  in  law  the  possession  of  the  bill  of  lading  was  their 
title  to  the  property.  It  the  legal  title  was  in  them,  it  could  not  be 
seized  by  Wilkinson's  other  creditors  under  a  fieri  faeUu, 

For  these  reasons,  as  well  as  for  those  given  by  the  district  judge,  I 
think  the  judgment  should  be  affirmed. 


»  Sl^RBIfE'  CeUftT  09  LOtJfBIANA^ 

26    ^  I  Nd.  47S3. 

Ill    579 

ilL  ^^       Succession  of  Pibrbb  Monbtte.    On  petition .  of  Julibk   Joseph 

BiosrjBJVTE  praying  to  be  recognized  aa  sole  heir  and  put  in  posses- 
sion. 

^bintlflE;  aft«r  luiTing  aeoe]^toA  the  ben«ftt  «iid  wia/bu  «OAfetr»d  vpMi  hte  by  Pftstre  Moneltd 
in  the  act  of  marriAge  which  legitimated  him,  can  not  attaok  the  act  orMting  hia  own , 
«totiM,  and  nnder  which  he  is  aaaertiQg  hii.righta,  by  questioning  tiae  validity  of  the 
same  rights  conferred  upon  one  who  is  recognised  as  his  brother  and  also  legitimated  in 
the  same  doeument.  The  very  words  which  eelablUh  the  leglttttaey  of  fMntifll'eateb- 
>ah  also  the  ttaitm  of.  the  defoodont.  He  ea*  not  aooept  the  ben«ftta4>f  an  act  and 
reypdiftte  itsjobligations. 


APPEMj  ffom  tkeiSe^fld  Disliiot  Oowty  pari^.ol  Orleans.    Tk^^ 
J.    OhmmH  d  Jh^lmUmTf  fov  pW«»tiff  and  afpellant.    0.  Mord- 
and  j6«  FUimli  fot  defendant  aad'appcdlea^ 

LuwLiira,  G«  J.  The  plain  tiffi  Joeeiik  JoUaa  Mapette,.  all^ffssthat. 
heiS'thoaole  legftknnla  ebild  of  Fiesre  M#n<ettaa«d  Lioaise  BoaliQi 
aiaid  th«t^Ed4r«id>  Monettey  who  baa  been  appointed  adminiatrator  of 
tho  eooceasion  of  Pierre  Maoette^  i»  not  ajegitkaate.cbild  of  Pierre. 
Monett<e.  Be  alleges  that  the  deo&aralien  of  Pierre  Mon«tte  and  Louise 
]ril«&eite,  his  parents^,  in  tfaeivaot  el  marriage^  to  theieiSMt  that,  th^ 
said  Edward  Monetta^iatfawur  sea^  is  Mae,  and- that: the  legitimatioa  of. 
the  latter,  sought  to  be  leflboted'  thereby,  is  ol  no  avail  and  void  in- 
law; that  it  was  the  vesaltof  £^bs  igaontnea^  or  at  deviee  resorted  to 
f»r  th»  pnrposeof  depraving  •  yonr  petitioner  of<  hia  just  rii^ta,  as  the* 
only  ehild  and  heir  at  law.  of  the  said  Pierie  and  Loaise  Henette.  Qe^ 
prays  to*  bo  reeegaised*  a8<  heir  and  to  be  pot  is  possession  of  the 

VDvMvOa 

The  defeodaat  filed  ssTeral  pevempteiry  ezoeptions  to  the  demand^ 
whiA  were  sustained^  and  the  plaintiff  has  appealed^ 

It  will  be  neeessary  to  netiee  only  one  of  the  exoepttons^  It  is  thisi 
That  after  having  aeoepted  the  benefit  and  atatus  conferred  upon  him 
by  Pierre  and  Lonise  Monette,  the  plaintiff  can  not  attack  the  aot 
creating  his  own  status,  and  under  which  he  is  asserting  his  rights. 

He  has  annexed  to  his  petition  as  a  part  thereof  the  act,  whidi,  wltk 
the  marriage,  is  his  title.  It  contains  tbe  following  clause :  "  Devant 
noi  cnr^,  et  les  mtoies  t^moins  sous<»sign^,  les  susdits  6poux  ont 
seeonnu  pour  leurs  enfants  legitimes  selon  les  lois,  Julien  Josepb 
Moaette,  ag^  de  92i  ansy  et  Edward  Monette,  ag4  de  22  ans»  les  <inelS| 
aux  m^mes  titres^  auront  tons  les  droits,  privileges  d'enfants  legitimes 
deyant  Dieu  et  l'6tat."  The  plaintiff  relies  upon  the  marriage  of  his 
patrents  and  this  acknowledgment  in  tbe  act  of  marriage  to  establisb 
his  legitimacy  and  his  right  to  the  estate,  luid  yet  he  wishes  to  attack 
it.  Tbe  very  words  which  establish  his  legitimacy,  establish  also  the 
status  of  the  defendant.    One  can  not  be  listened  to  by  oourts  when  ha 
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attempts  to  prove  the  fideity  of'  an  act,  nnder  whichr  alone  h«r'aisert«  a 
rigbt.  He  cad  DOt  aeoept  its  beneits  and  repitdlate  ifs  oMigationer 
^'H  eet  de  principe  qne  lesaetee  eont  indliruftblee'dauA  letnt  efflftte.'' 
Encydop^die  da  Droit — ^rerbo.  aete. 

See  ako  the  cases  of  l^rost  et  Lallemant,  c.  Marie  Libert^,  in 
Palais  Koyal,  vol.  10,  p.  547,  and  GrifEaali^res  r.  Griffanli^res,  Palais 
Itoyal,  vol.  24,  p.  816. 

If  Joseph  Jolien  Monette  can  attack  the  Talfdlty  of  the  acknowl- 
edgment, so  can  Edward  Iffonette,  and  the  spectacle  woidd  be  presented 
of  adverse  claimants  claiming  rights  under  the  same  act,  and  both 
attacking  the  tmth  of  its  representations.  And  an  it  is  possible  that 
each  party  might  be  able  to  prove  that  the  other  was  not'the  child  of 
lioth  alleged  parents,  it  might  result  that  a  sirit  would'  be^mraoDUted' 
to  final  jndgment,  wh^n  neither  party  had  a  standing  in  court,  for 
neither  can  question  the  act  unless  he  be  the  heir  of  the  parties  to  said 
act  If  the  acknowledgment  be  false  as  to  one,  what  guarantee  havts 
we  that  it  is  not  false  as  to  the  othert  They  are  both  acktrowledgied 
by  the  same  stroke  of  the  pen.  The  judgment  of  the  lower  court  isr 
correct. 

It  is  therefore  ordered'  and  adfudged  that  the  Judgment  appealed' 
^m  be  affirmed  with  costs  of  appeal. 


Morgan,  J.,  dM9enUng.  I  understand  the  dbcision  of  this  case  stands 
upon  the  declaration  that  plaintiir  and '  defendant  holding  their  status' 
by  virtue  of  the  same  act,  neither  can  contest  its  validity. 

I  can  not  assent  to  this  proposition.  I  think  the  act  can  be  contested' 
by  any  one  in  interest. 

If  these  persons  had  been  recognized  as  required'  by  Taw  at  dlffbrcmtr 
times,  I  db  not  understand  it  to  be  held  by  the  opinion  of  the  majority* 
of  the  court  that  either  act  could  not  have  been  contested  by  either  of 
the  parties.  Any  act  containing  different  provisions  may  be  part  good 
and  part  bad.  So  the  act  which  declares  ten  children  to  be  the  off- 
spring  of  the  same  persons  may  be  in  part  true  and  in  part  false. 
Those  who  have  an  interest  in  showing  its  falsity  in  any  particular* 
are,  I  think,  entitled  to  do  so. 

The  law  prohibits  adoption.  The  ruling  of  the  court  permits  it  in' 
an  indirect  way. 

The  law  prohibits  the  legitimating  of  adulterous  bastards.  The  law 
permits  the  legitimating  of  a  child,  not  an  adulterous  bastard,  con- 
ceived by  a  woman  between  whom  and  the  father  no  impediment  tor 
marriage  existed  at  the  time  of  conception.  The  acknowledgment 
may  be  made  by  public  act  before  a  notary  public  and  two  witnesses. 
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A  man  may  make  his  by  public  act.  Snppoee  in  the  act  by  which  he 
makes  his  will  he  recognizes  a  child  sprung  from  an  adulterous  con- 
nection, giving  him  the  bulk  of  whatever  fortune  he  may  have,  and 
instituting  a  collateral  relation  heir  for  the  balance,  would  not  the  in- 
stituted heir  be  allowed  to  contest  the  acknowledged  child's  right  upon 
the  ground  that  he  was  an  adulterous  bastard,  and  consequently 
incapable  of  being  legitimated?  Suppose  he  has  two  illegitimate 
children,  one  of  whom  is  adulterous  and  the  other  capable  of  being 
legitimated,  and  he  attempts  to  legitimate  them  both,  will  he  be  per- 
mitted to  do  so  because  he  has  acknowledged  them  both  in  the  same 
act  t  Can  a  man  make  his  grandfather  his  child  t  Yes,  if  the  opinion 
of  the  majority  of  the  court  be  correct,  provided  he  declares  him  so  to 
be  in  the  act  by  which  he  legitimates  a  natural  child,  for  the  same  act 
which  legitimates  the  child  transposes  the  grandfather  into  a  child. 
Their  staUu  is  established  by  the  same  title,  and  can  not,  therefore,  be 
disputed  by  either. 

There  are  some  acts  and  declarations  which  a  man  can  not  repudiate. 
But  there  are  no  cases  in  which  he  can  not  plead  fraud,  want  of  con- 
sideration, error,  etc.,  to  his  acts  or  declarations.  And  I  know  of  no 
case  where  a  person,  not  a  party  to  an  act,  can  not  set  up  that  .a 
declaration  contained  therein  is  not  true. 

Here  it  is  alleged  that  a  declaration  in  an  act  is  false,  and  this  dec- 
laration deprives  a  party  of  his  rights.  I  am  told  that  the  party  whose 
rights  are  destroyed  by  it  can  not  contest  it,  because  his  claims  rest 
upon  a  similar  declaration  with  regard  to  himself.  What  will  a  woman 
who  has  lost  her  position  not  do  to  regain  itt  What  sacrifice  has  she 
ever  been  called  upon  to  make  which  she  has  not  cheerfully  submitted 
to,  if  it  was  to  do  tardy  justice  to  herself  and  secure  legitimation  to 
her  untbrtunate  child?  Self-sacrificing  in  all  things  for  those  she 
loves;  to  her  offspring  tender,  and  of  their  interests  jealous;  of  their 
good  name  sensitive,  and,  of  all  things,  made  most  unhappy  by  any 
stain  which  she  may  have  put  upon  their  birth,  what  sacrifice  will  she 
not  make  to  relieve  them  irom  the  disgrace  which  a  possibly  censorious 
society  places  upon  those  who  are  brought  into  the  world  without  the 
previous  publication  of  bans,  the  license  of  the  justice,  the  solemniza- 
tion by  the  minister  of  God's  Holy  law  t  None,  I  believe.  And  so  I 
can  easily  fancy  how  the  declaration  that  both  the  children,  whose 
legitimacy  is  now  in  question,  are  hers,  was  wrenched  out  of  her  in 
the  act  by  which  her  own  son  was,  as  it  were,  given  a  new  life  too. 
The  declaration  may  have  been  the  Hne  qua  nan  of  the  marriage.  The 
man  may  have  extorted  it  from  her  by  a  refusal  to  marry  her  without 
it.  With  her  own  position  at  stake,  with  the  legitimation  of  her  child 
dependent  upon  a  word  from  her,  she  would  have  been  more  or  less  than 
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woman  if  she  bad  refused  to  say  it.  Her  own  wrongs  right^d^  her  own 
child's  status  fixed,  it  mattered  nothing  to  her  what  other  results  fol- 
lowed from  her  declarations.  She  would  have  been  true  to  her  own 
offspring,  and  this  was  all  she  had  at  heart.  Suppose  this  to  have 
been  the  fact  in  this  case,  why  should  it  not  be  established  ?  I  can 
see  no  reason  and  can  find  no  law  prohibiting  it,  and  1  am  therefore 
constrained  to  dissent  from  the  opinion  of  the  majority  of  the  court. 
Rehearing  refused. 


No.  4710.  ig    g 

Commissioners  of  Immigration  t;.  C.  L.  Brandt  et  ala. 

The  second  sectioii  of  the  immigration  law  of  the  State,  enacted  March,  1869,  and  re-enacted 
in  the  Beyiaed  Statatee  of  1870,  section  1793,  is  not  in  conflict  with  the  oonstitatlsB  of 
the  United  States,  which  gives  to  Congress  the  exduaire  right  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States  and  with  the  Indian  tribes.  The 
State  law  in  question  is  not  a  regalation  of  commerce  between  foreign  nations,  but  a 
poUoe  regalation  which  the  State  may  properly  adopt  for  the  proteotion  of  its  own 
citizens. 

In  regard  to  the  bonds  exacted  by  said  immigration  law,  their  execution  can  not  be  enforced, 
no  penalty  being  prescribed  for  reftisal  to  execute  them* 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    JToto- 
JdnSf  J.    Sam,  B,  d  0.  L.  Walker^  for  plaintiffs  and  appellants. 

WtUiam  JJ.  Hunt,  U.  W.  Huntington  and  Oharles  M.  Hmerson,  for  de- 
fendants and  appellees. 

Taliaferro,  J.  The  Commissioners  of  Immigration,  a  body  duly 
incorporated  by  the  laws  of  Louisiana,  sue  the  defendants — master, 
owners  and  consignees  of  the  North  German  steamship  Saxouia,  a 
foreign  vessel  plying  between  the  ports  of  New  Orleans  and  Hamburg — 
for  the  amount  of  penalty  imposed  for  violation  of  the  provisions  of 
the  second  section  of  the  act  of  March  8, 1869,  and  re-euaoted,  Kevised 
Statutes,  1870,  section  1722.  By  that  section  of  the  act  it  is  made  the 
duty  of  the  master  and  commander  of  any  vessel  coming  from  any 
State  of  the  United  States  other  than  the  State  of  Louisiana,  or  from 
any  foreign  country,  to  make  a  report  under  oath  to  the  Commission- 
ers of  Immigration  or  their  agent,  which  shall  contain  the  names,  ages, 
nationalities,  condition,  description,  etc.,  of  every  passenger  landed  at 
this  port  and  coming  from  such  other  State  or  foreign  country,  within 
twenty-four  hours  alter  arrival  in  port,  and  in  case  of  failure  on  the 
part  of  the  master  or  commander  to  report  according  to  law,  a  penalty 
of  $100  is  imposed  by  the  law  in  the  case  of  each  and  every  passenger 
landed  and  neglected  to  be  reported. 

The  steamship  Saxonia,  Captain  Brandt,  arrived  at  the  port  of  New 
Orleans  on  or  about  the  fourth  day  of  January,  1873,  and  landed  one 
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.bandied  Aod  aixty-tourvUen  paswDgerSy  aad  failed  to  make  the  report 
required  by  law,  Ifc  iaeatabliahed  that  the  report  which  waa /urDiahed 
by  the  board  of  comviisaionera  to  the  Saxooia  was  lodged  in  the  Gna* 
tomhoaae,  and  that  the  agent  of  the  board  obtained  from  ithe  oonaignee^^ 
WilHams,  Bnperti  &  Co.,  an  informal  list,  unaigued  and  not  aworn  to. 
The  plaintiff  larther  aeeka  in  thia  action  to  compel  the  ezeoation  of 
the  bondfl  required  by  the  third  Beetion  of  said  act  (Beviaed  3tatatea 
of  1870,  aeotien  1723),  by  which  the  owners  and  consignees  are  re- 
qoired,  in  case  they  da  not  choose  to  commate  within  twenty*foar 
hours  by  paying  the  amn  ^eiein  atipulated,  which  bonds  are  required 
in  order  to  secure  the  State,  cities  and  parishes,  that  the  immigranta 
will  not  become  a  burden  upon  ihe  communities  where  they  may 
remain. 

To  these  demands  the  defendants  oppose  the  following  answer  and 
'Aiosfitioiis:  That  thai  saodeu  of  the.«ot  under  which  the  plaintiff  de- 
mands the  bonds  in  question  is  merely  directory,  without  sanction  or 
paoaltyyand  can  not  be  enforced;  that  the  exaction  of  said  bonds  ia 
'Without  cause  or  consideffation,  aad  in  hostility  to  the  inalienable 
xJghts  of  defendants,  and  therefore  illegal  and  unconstitutional;  that 
the  said  section  conflictsiwtth  <(rticle  114  of  the  State  ooostitatieny  be* 
cause  its  object  is  not  expressed  in  the  titie  of  the  act;  that  the  act  of 
the  Legislature  under  which  these  claims  are  set  up  against  the  de- 
fendants is  repugnant  to  and  violative  of  sections  eight  and  ten  of  the 
first  article  of  the  constitution  of  the  United  States  and  to  the  lawa 
of  Congress  made  in  pursuance  thereof,  and  tliat  on  the  same  ground 
the  required  bonds  are  without  force. 

In  the  court  below  it  was  decided  that  the  law  requiring  bonds  ia 
inoperative,  as  it  alBxea  no  penally  for  a  refusal  to  give  them.  The 
court  did  not  pass  upon  the  money  demand,  tlOO  for  each  passenger 
not  reported.  The  case  was  dismissed  at  plaintiffs'  costs,  and  they 
have  appealed. 

In  regard  to  the  bonds  we  concur  with  the  judge  a  quo  that  their 
execution  can  not  be  enioroed,  no  penalty  being  prescribed  for  a 
relusal  to  execute  them.    14  An.  207;  7  Bob.  219. 

We  regard  the  immigration  law  of  the  State  aa  not  being  in  conflict 
with  the  constitution  of  the  United  States,  which  gives  to  Congresa 
the  exclusive  right  ''to  regulate  commerce  with  foreign  nations  and 
among  the  several  States  and  with  the  Indian  tribes."  We  consider 
the  State  law  in  question  not  as  a  regulation  of  commerce  between 
foreign  nations,  but  a  police  regulation  which  the  State  may  properly 
adopt  to  prevent  the  introduction  among  its  own  citizens  of  a  desti- 
tute and  helpless  class  of  foreign  population,  without  some  security  or 
indemnity  against  persons  of  that  class  becoming  a  charge  upon  the 
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p««ple  of  ibe  Stale  to  maiiitAiii  Mid  sapport.  Tbat  a  State  may  make 
«ieh  a  pFDviiien  for  the  pretfetoo  of  itt  «wd  citiseas,  we  think  well 
ertabliehed.    7  Howard  528;  16  Petere  685;  5  Howard  471. 

It  ia  therefore  ordered,  a^jndged  and  deereed  that  the  jodgment  -of 
tiie  lower  eoart,  ao  for  ae  it  declares  the  law  veqairiDg  bonds  to  be 
fomished  by  the  defoadaate  in(^M»rative,  be-  conflrmed,  bnt  in  all  other 
veq^ts  that  it  be  aonalledi  aToided  apd  reveraed.  It  ia  forther 
ordered  that  plaintiffs  reeo^er  fiom  the  defoodanta  thoamoant  claimed 
aa  the  peaalty  inearred  by  the  defondanta  for  not  reportingi  as  required 
by  law,  the  number  ai  alien  paaeeagera  brought  into  the  State  on 
board  the  ateamahip  Saxonia,  on  or  aboot  the  fourth  of  January,  1873, 
▼ic :  the  earn  of  $169400  and  all  eoata  of  aait. 

iiehearoig  refoaed.  ^^    ^^, 

"  '■         '  ■■"    ■     '  -         -    -^  ell9    623| 

No.  4742. 

Jambs  McCbackbn,  Adminiatrator,  v.  Jakbs  Madison  Wblls. 

TfaU  being  aa  ii^unotioii  oaM  origiii»tfaig  la  m  rait  oa  m  pcomiMory  note,  is  not  aooh  m  en- 

titled  perties  to  m  trial  by  Jury,  aa  itdoea  not  eome  under  the  exoeptlona  oMitained  in  the 

IMth  article  of  the  Code  of  Pnustiee. 
Man  than  •year  haTing  elapoed  ftom  the  laat  iNvpnent  of  inteieat  to  the  iastttvtien  of  thia 

Bait,  the  nsorioaa  piq^ents  which  were  ezpretaly  imputed  by  the  partiea  to  the  intereot 

can  not  now  be  reooTcted  bach,  nor  imputed  to  the  capital. 

APPEAL  from  the  Fourth  Diatriot  Court,  pariah  of  Orleana.    Lyneh, 
J.     0.  E.  Schmidi,  for  plaintifT  and  appellee ;  TT.  B»  HymaUf  BH- 
dem  dt  Foley,  for  defendant  and  appellant. 

Morgan,  i.  Plaintiff  obtained  executory  prooeaa  upon  a  note  which 
he  holds  aa  the  administrator  of  Wm.  MoCracken'a  eatate  for  (5000, 
and  cauaed  the  property  mortgaged  to  secure  the  same  to  be  seized. 
There  is  a  credit  on  the  note  for  $500.  The  balance  claimed  to  be  due 
in  principal  and  interest  is  $4635  55  with  interest  at  eight  per  cent, 
since  the  twenty-sixth  April,  1872. 

Defendant^  proceeding  by  opposition,  obtained  an  injunction  with-  ^ 
out  bond  staying  the  execution  of  the  suit  on  the  grounds — 

Fini — That  the  order  of  seizure  and  sale  had  issued  for  a  greater 
sum  than  was  due  by  him,  inasmuch  as  he  had  paid  $2900  on  account 
of  plaintiff's  claim,  of  which  only  $500  were  credited  to  him. 

Second — ^That  the  pretended  copy  of  mortgage  offered  in  eyidence  by 
plaintiff  is,  on  its  face,  an  untrue  and  incorrect  copy  of  the  original 
mortgage. 

Third — ^That  plaintiff  asked  and  obtained  an  order  to  sell  defend- 
ant's property  to  pay  costs  to  which  he  bad  no  pretense  of  right.  That 
the  fiEU)e  of  the  papers  show  that  time  was  given  him  to  pay  the  claim 
sued  on. 
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MoCracken,  Administrator  t.  WeUs. 

Plaintiff  then  took  a  rule  od  defendant  to  -show  caase  on  Tuesday, 
the  eighteenth  March,  why  the  opposition  should  not  be  set  aside  on 
the  grounds  that  the  allegations  contained  therein  were  not  true,  and 
also  why  he  should  not  pay  (500  damages  for  the  wrongful  obtaining 
of  the  injunction.  On  the  eighteenth,  defendant  excepted  to  the  pro- 
ceeding by  rule,  because,  first,  the  motion  and  rule  are  but  an  answer, 
and  because  it  is  contrary  both  to  the  rules  of  court  and  the  provisions 
of  law  to  try  the  case  without  fixing  it  for  trial. 

Second — Because  if  the  case  is  to  be  tried  summarily,  it  should  have 
been  fixed  for  trial  on  Monday  instead  of  Tuesday,  conformably  to 
special  rules  of  the  court  for  the  trial  of  summary  cases. 

TJdrd — Because  plaintiff  by  claiming  damages,  and  by  requiring  de- 
fendant to  show  cause  why  rent  shall  not  be  seized  does  not  confine 
himself  to  the  questions  to  be  tried  summarily  but  asks  for  judgment 
on  claims  which  are  to  be  tried  in  an  ordinary  manner,  and  which  en- 
titles him  to  have  the  issue  tried  by  a  jury.  Should  these  exceptions 
be  overruled,  then  he  asks  tor  a  continuance  on  account  of  the  absence 
of  a  witness. 

On  the  same  day,  but  by  a  separate  pleading,  he  asked  leave  to 
amend  his  defense  by  asking  for  a  trial  by  jury,  which  was  refused,  to 
which  refusal  he  took  his  bill  of  exceptions.  The  exceptions  were 
overruled  and  the  rule  was  thereupon  continued  to  Monday  the  thirty- 
first  March,  on  which  day,  on  the  affidavit  of  defendant's  counsel,  it 
was  continued  to  Sunday,  fifteenth  April.  It  was  then  continued  to 
the  eighteenth.  On  the  eighteenth,  defendant  reserved  .his  bill  to  the 
ruling  of  the  court  ordering  him  to  trial.  The  case  was  proceeded  with 
and  judgment  was  rendered  in  tavor  of  the  plaintiff  for  the  amount 
claimed  to  be  due  on  the  note,  and  dismissing  his  claim  for  damages. 

From  this  judgment  defendant  asked  for  a  suspensive  appeal,  which 
was  granted  upon  his  furnishing  bond  in  the  sum  of  $8500, 

The  alleged  error  in  the^  copy  of  the  act  of  mortgage  is  that  the 
notary,  after  stating  that  the  United  States  internal  revenue  tax  is 
paid,  added  *' canceled  stamps  for  five  dollars  being  annexed  to  the 
original  act  on  file  in  my  office,"  instead  ot  saying  *'said  stamps  being 
hereto  annexed."    There  is  certainly  nothing  in  this  objection. 

The  cost  which  he  claims  he  is  illegally  called  upon  to  pay  is  one 
dollar  claimed  for  the  certificate  of  the  inscription  of  the  mortgage. 
This  objection  is  covered  by  the  case  ot  Weems  t;.  Yentriss,  14  An.  267, 

The  answer  to  his  complaint  that  he  was  not  allowed  a  trial  by  jury 
is,  first,  that  the  original  suit  was  on  a  promissory  note,  and  second,  that 
it  was  an  injunctions  and  that  he  was  not  entitled  to  a  jury,  not  coming 
nnder  the  exceptions  contained  in  the  494th  article  of  the  Code  of 
Practice. 
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The  case  was  a  anmmaiy  one,  and  as  such  was  entitled  to  a  speedy 
trial.  Tbe  rale  to  set  aside  the  iDJanction  was  first  fixed  od  Tuesday 
and  then  on  Monday  and  afterward  continued  from  time  to  time,  tbe 
last  time  at  tbe  special  instance  of  tbe  appellant.  This  was  a  sufficient 
notice  and  sufficient  compliance  with  the  law. 

The  allegation  that  from  the  face  of  tbe  papers  it  appears  that  time 
was  given  to  pay  the  claim,  is  incorrect.  Tlie  indorsements  on  the 
note  show  that  it  was  renewed  for  one  year  from  the  twenty -sixth  De- 
cember, 1868,  and  again  to  twenty -fourth  December,  1870,  and  again 
to  twenty-fourth  December,  1871.  His  letters  from  Alexandria  of 
March  27,  April  3,  June  12,  and  September,  1872,  acknowledge  that 
the  debt  was  due  at  their  respective  dates,  and  contain  promises  to 
settle  it. 

It  does  not  appear  that  a  greater  rate  of  interest  was  contracted  for 
than  eight  per  cent.  The  note  bears  interest  at  that  rate  after  matu- 
rity. Tbe  indorsements  thereon  as  to  the  interest  merely  relate  that 
the  interest  has  been  paid  in  advance  up  to  the  period  to  which  pay- 
ment was  extended. 

Neither  is  there  any  evidence  in  the  record  that  he  has  ever  paid  on 
the  principal  of  the  note  more  than  $500,  for  which  he  has  been  given 
credit.  The  $2930  which  he  claims  to  have  paid,  consist,  outside  of 
the  $500,  of  twenty  per  cent,  original  discount  and  twelve  per  cent, 
interest,  all  of  which  he  says  is  usurious,  and  which  he  has  a  right  to 
have  credited  on  the  amount  remaining  due.  He  is  mistaken.  More 
than  a  year  elapsed  from  the  last  payment  of  interest  to  the  institution 
of  this  suit. 

'^  The  usurious  payments  having  been  expressly  imputed  by  the  par- 
ties to  tbe  interest,  can  not  now  be  recovered  back,  nor  imputed  to  tbe 
capital,  tbe  plea  of  prescription  having  been  filed."  Johnson  v,  Phil- 
lips, 24  An.  156. 

'^  The  owner  or  discounter  of  any  note  or  bond,  or  other  written 
evidence  of  debt  for  the  payment  of  money^  payable  to  order  or  bearer 
by  assignment,  shall  have  the  right  to  claim  and  recover  the  full 
amount  of  such  note,  bond  or  other  written  evidence  of  debt,  and  all 
interest  not  beyond  eight  per  cent,  per  annum  that  may  accrue  thereon, 
notwithstanding  that  the  rate  of  interest  or  discount  at  which  tbe  same 
may  be  or  may  have  been  discounted  has  been  beyond  tbe  rate  of  eight 
per  cent,  per  annum  interest  or  discount.'^    C.  C.  2924. 

Plaintiff  asks  for  damages.  Under  the  circumstances  of  this  case, 
We  do  not  think  the  damages  should  be  allowed.. 

Judgment  affirmed. 

Rehearing  refused. 
3 
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Kahan  t.  Accommodfttion  Bank  et  als. 

No.  4913. 
Francis  C.  Mahan  t;.  Acoommodation  Bank  et  als. 

This  is  an  injonotion  suit,  in  which  the  plaintiff  aUei^ea  that  the  judgment  under  whlcb 
execution  issued  is  a  nullity,  on  the  ground  that  there  is  no  legal]^corporation  plaintifT 
therein,  or  owner  thereof,  such  as  the  Accommodation  Bank. 

There  is  no  principle  better  settled  than  that  a  party  is  not  allowed  to  arrest  an  execution 
on  grounds  that  he  might  have  set  up  in  the  original  suit.  Here  the  party  taking  th& 
injunction,  not  only  might  have  set  up  in  the  original  suit  that  the  Accommodation  Bank 
was  not  legally  incorporated,  but  did  do  it.    Hence  it  is  res  judicata. 

APPEAL  from  tlie'Superior  District  Coarf,  parish  of  Orleans,    ffaw^ 
kinSy  J.    John  Bay,  for  plaintiff  and  appellee.    Bays  i&  New,  for 
defendant  and  appellant. 

Taliaferro,  J.  This  is  an  injunction  suit.  Mahan,  the  plaintifi^^ 
was  sued  by  the  Accommodation  Bank  of  Louisiana,  the  successor  of 
the  Louisiana  Pledge  Association,  for  $493^3.  The  bank  obtained 
judgment  against  him,  and  issued  execution  thereon.  In  this  suit, 
Mahan  injoius  the  execution,  alleging  that  the  judgment  under  which 
it  issued  is  a  nullity,  on  the  ground  that  there  is  no  legal  corporation 
plaintiff  therein  or  owner  thereof.  The  original  suit  ot  the  Accommo* 
dation  Bank  against  Mahan  is  the  one  numbered  875,  and  the  one  in 
which  judgment  was  obtained  against  him  as  above.  That  suit  wa» 
filed  twenty-third  November,  1872.  On  the  fifth  of  April,  1873,  the^ 
Attorney  General  filed  a  suit  in  the  name  of  the  State  to  prohibit  the 
Accommodation  Bank  from  exercising  corporate  powers  to  which  ho 
alleged  they  are  not  entitled  by  law.  The  Accommodation  Bank 
filed  an  exception  on  the  sixteenth  April,  1873,  which  was  overruled, 
and  judgment  by  default  was  rendered  against  the  bank.  Mahan  sets 
f  jrth  that  if  upon  the  trial  of  this  case  of  the  State  v.  the  Accommo- 
dation Bank,  No.  2755,  judgment  should  be  rendered  in  favor  of  the 
State,  the  judgment  against  Mahan  in  case  375  would  become  abso- 
lutely null  and  void  for  the  want  of  proper  parties.  In  the  suit  now 
before  this  court,  Mahan  sets  forth  that  execution  is  out  against  him, 
and  unless  restrained  by  injunction,  his  property  under  seizure  by  the 
sheriff  and  advertised  for  sale  may  be  sold  before  the  suit  of  the  State 
t;.  the  Accommodation  Bank,  No.  2755,  can  in  the  usual  course  of 
judicial  proceedings  be  decided. 

The  defendant  in  injunction  excepts  that  the  petition  for  injunction 
sets  forth  no  cause  of  action ;  that  on  the  state  of  facts  therein  set  out 
there  is  no  legal  right  for  an  injunction  shown.  Defendant  further 
pleads  res  judicata. 

On  hearing  the  rule  filed  by  the  defendant  to  dissolve  the  injunction 
with  damages,  it  was  overruled,  as  was  also  the  plea  of  res  judicata^ 
The  defendant  appealed. 

There  is  no  piinciple  better  settled  than  that  a  party  is  not  allowed 
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to  arrest  an  execution  on  groands  that  he  might  have  set  up  in  the 
original  suit.  Here  the  party  taking  out  the  ii^  unction  not  only  might 
have  set  up  in  the  original  suit  against  him,  No.  375,  that  the  Accom- 
modation Bank  was  not  legally  incorporated,  but  he  did  do  it.  The 
judgment  in  that  case  became  final.  The  appeal  was  dibmis^d  and 
execution  issued.    It  formed  res  judicata. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
annulled,  avoided  and  reversed.  It  is  further  ordered  that  the  icgunc- 
tion  be  dissolved,  and  that  the  defendant  recover  from  the  plaintiff  in 
iDJnnction  and  the  surety  on  the  injunction  bond,  jointly  and  severally, 
ten  per  cent,  on  the  amount  ii\joined.  It  is  further  ordered  that  plaintiff' 
pay  costs  of  these  proceedings. 

Rehearing  refused. 


No.  4641.  4fiiwi 

Succession  of  A.  H.  D'Meza.    On  opposition  of  Myers  &  Lsvr  to      |^    ^5 

provisional  tableau. 

A  contract  or  promise  to  transfer  or  deliver,  a  collateral  to  secure  a  debt  reaolting  from  the 
payment  by  the  indorsers  of  notes  indorsed  for  accommodation,  gives  no  priTilege  or 
pledge  apon  the  collateral  not  transferred  or  delivered  in  pnrsnanoe  of  said  contract  or 
promise. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tiasot, 
J.  Mays  <&  New,  for  opponents  and  appellants.  Trist  (&  Olivier, 
for  executor  and  appellee. 

Wtly,  J.  Myers  &  Levy  opposed  the  homologation  of  the  pro- 
visional account  and  tableau  filed  by  the  testamentary  executor  of  A. 
H.  D'Meza  on  the  ground  that  they  were  not  ranked  as  privilege  cred- 
itors, but  were  placed  as  ordinary  creditors  on  the  tableau,  and  from 
the  judgment  rejecting  their  demand,  dismissing  their  opposition  and 
homologating  the  said  tableau,  they  have  appealed. 

It  appears  that  Myers  &  Levy  have  frequently  been  accommodation 
indorsers  for  D'Meza)  that  on  fifteenth  February,  1872,  they  indorsed 
one  note  for  him  for  $2225  70,  and  on  twenty-seventh  March,  1872, 
they  indorsed  another  for  $  L299  14,  both  payable  at  sixty  days  from 
date — in  all,  $3524  82 — which  they  as  indorsers  had  to  pay  at 
maturity;  that  in  obtaining  these  indorsements,  D'Meza  represented 
to  Myers  &  Levy  that  he  had  an  insurance  on  his  life  for  $10,000, 
issued  by  a  New  York  Company,  and  that  he  would  send  on  and  have 
the  policy  divided  into  two  of  $5000  each,  and  he  promised,  as  soon  as 
the  policies  were  returned,  he  would  deliver  to  them  one  as  security 
for  said  two  indorsements.  The  indorsements  were  made  doubtless 
on  the  faith  of  this  promise.    It  further  appears  that  D'Meza  sent  his 
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policy  to  New  York  and  had  it  divided  into  two  for  $5000  each  in  his 
own  favor,  and  when  these  policies  were  returned  to  him,  he  told 
Myers  several  times  to  go  to  his  office  and  get  the  policy.  He  also  told 
Myers  to  go  to  his  office  and  to  his  book-keeper  to  get  it,  informing 
him  that  he  had  told  the  book-keeper  that  one  of  the  policies  was  for 
Myers  &  Levy,  but  he  did  not  go.  The  book-keeper,  however,  was 
not  instructed  by  D'Meza  to  deliver  the  policy  to  Myers  &  Levy, 
although  informed  by  his  employer,  D'Meza,  that  one  of  the  policies 
was  intended  to  be  transferred  to  them.  No  transfer  was  made.  After 
the  death  of  D*Meza,  the  two  policies  were  taken  from  his  desk  by  the 
testamentary  executor,  and  sent  to  New  York  and  collected,  and  the 
proceeds  are  set  down  on  the  account  to  be  distributed  among  the 
creditors  of  the  succession. 

That  D^Meza  intended  to  transfer  one  of  these  policies  to  the  op- 
ponents to  secure  them  as  accommodation  indorsers,  there  is  no  doubt; 
but  the  transfer  was  never  made.  Tiie  policies  were  never  placed 
beyond  the  control  of  D'Meza.  They  remained  in  his  desk,  where  he 
instructed  his  book-keeper  to  put  them,  till  after  iiis  death.  The 
theory  that  the  policy  for  $5000  which  D'Meza  had  promised  to  deliver 
to  Myers  S^  Levy  was  transferred^  because  it  was  put  in  possession  of 
D'Meza's  book-keeper  for  them,  and  the  possession  of  the  latter  was 
their  possession,  is  not  borne  out  by  the  facts  disclosed  in  the  record. 
The  book-keeper  never  held  the  policy  as  agent  or  trustee  for  Myers 
&  Levy.  Although  informed  of  his  employer's  intention  in  regard  to 
one  ot  the  policies,  he  was  never  instructed  to  deliver  it  to  Myers  d& 
Levy  or  any  one  else.  There  was,  therefore,  no  delivery  of  the  policy 
to  Myers  &  Levy,  although  the  deceased  intended  to  do  so.  Conse- 
quently they  never  held  it  as  a  pledge  or  collateral  security  for  their 
accommodation  indorsements.  The  proposition  that  there  was  a  sale 
of  the  policy  to  them  is  not  supported  by  the  proof  adduced  by  the 
opponents  themselves,  and  besides,  it  is  at  variance  with  the  judicial 
Admissions  in  their  petition  of  opposition,  alleging  that  they  have  a 
special  lien  on  said  policy  of  $5000  to  secure  their  debt,  resulting  from 
the  payment  of  the  notes  of  which  they  were  accommodation  indorsers. 
The  opponents,  Myers  &  Levy,  pray  that  they  **be  decreed  to  have  a 
privilege  upon  the  life  policy  or  the  funds  received  thereon." 

The  averment  and  prayer  of  their  petition,  claiming  a  privilege  on 
the  policy,  concede  necessarily  that  the  opponents  have  no  ownership 
of  the  policy,  because  it  would  be  inconsistent  and  absurd  to  set  up  a 
privilege  upon  a  thing  and  claim  the  ownership  thereof  in  the  same 
fiuit.  A  privilege  arises  from  the  nature  of  the  debt,  and  it  gives  a 
creditor  a  right  upon  the  property  of  his  debtor  to  secure  the  debt. 
If  the  opponents  own  the  policy,  there  is  no  debt  to  be  secured,  and 
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their  ownership  of  the  property  woald  not  establish  their  demand  to 
be  ranked  as  priyilege  creditors  of  the  deceased  on  aocoont  of  their 
payment  of  the  notes  of  which  they  were  accommodation  indorsers. 
Under  the  ayerments  of  their  petition  the  opponents  oonld  not  intro- 
duce proof  of  their  ownership  of  the  policy,  and  they  offered  none  in 
support  of  it  on  the  trial. 

The  proposition  that  the  policy  was  sold  to  them  is  utterly  un- 
foanded,  and  the  aothorities  which  they  offer  in  support  of  the  position 
are  without  application  to  the  case  presented  in  the  record. 

Whether  the  opponents'  remedy  was  an  action  to  enforce  the  verbal 
contract  with  regard  to  the  policy,  or  a  suit  for  breach  thereof,  it  is 
unnecessary  to  decide  in  disposing  of  this  case.  Bat  it  is  proper  to 
remark  that  a  contract  or  promise  to  transfer  or  deliver  a  collateral  to 
secure  a  debt  resulting  from  the  payment  by  the  indorsers  of  notes 
indorsed  for  accommodation,  gives  no  privilege  or  pledge  upon  the 
collateral  not  transferred  or  delivered  in  pursuance  of  said  contract  or 
promise;  and  this  remark  is  pertinent  to  the  case  disclosed  in  the 
record. 

Judgment  affirmed. 


No.  2996. 
Louis  Parker  t;.  Shropshire  &  Anderson. 

This  case  was  originally  brought  before  the  parish  ooart  of  Jefferson.  Defendants  excepted 
to  the  jurisdiction  on  the  ground  of  the  amount  claimed,  which  they  alleged  to  be  above 
$500.  The  exception  was  overruled,  when  the  parish  of  Jefferson  being  divided  and  » 
part  of  it  being  annexed  to  the  parish  of  Orleans,  the  suit  was  transferred  to  the  Fifth 
District  Court  of  the  latter  parish.  The  same  original  exception  being  raised  there,  was 
set  aside  on  the  ground  that  it  had  already  been  passed  upon  by  the  court  from  which 
the  case  was  transferred. 

This  is  an  error.  The  suit  should  have  been  dismissed  for  want  of  Jurisdiction  of  the  parish 
court.  The  district  court  took  tiie  case  as  it  was  orif^inally  presented.  It  follows  there- 
fore that  the  court  before  which  the  defendants  were  cited  not  having  Jurisdiction  over 
them,  they  were  never  subject  to  it:  and  not  being  under  its  jurisdiction,  no  judgment 
eoald  properly  be  rendered  against  them. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     L^au- 
mont,  J.    Bice  dk  Smith,  JRandolph,  Singleton  d  Browne,  tor  plaintilf 
and  appellee.    Fellows  dt  MillSy  for  defendants  and  appellants. 

Morgan,  J.  This  suit  was  instituted  in  the  parish  court  of  Jeffer- 
son.    The  amount  claimed  is  $446  95,  with  interest  from  ninth  July^ 

1866. 

In  the  parish  court  defendants  excepted  to  the  jurisdiction  upon  the 
gronnd  that  the  amount  in  dispute  exceeded  $500.  The  exception  was 
dismissed. 

The  parish  of  Jefferson  having  been  divided,  and  a  portion  thereof 
having  been  annexed  to  the  parish  of  Orleans,  the  case  found  its  way 
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into  tbe  Fifth  District  Court  of  thiB  parish.  There  the  exception  was 
again  urged  and  again  oyerruled,  for  the  reason  that  it  '^  had  been 
passed  upon  by  the  conrt  from  which  the  case  was  transferred."  The 
exception  haying  been  dismissed,  default  was  entered  and  confirmed, 
^he  appeal  rests  upon  the  ground  of  want  of  jurisdiction  of  the  parish 
court  of  Jefferson.  No  question  is  raised  as  to  the  jurisdiction  of  this 
eourt,  which  seems  to  be  conceded  under  the  authority  of  the  case  of 
Schlenker  v.  Taliaferro,  20  An.  565. 

The  suit  should  have  been  dismissed  for  want  of  jurisdiction  of  the 
parish  court.  The  constitution  gives  to  these  courts  exclusive  original 
jurisdiction  in  ordinary  suits  in  all  cases  where  the  amount  in  dispute 
exceeds  (100  and  does  not  exceed  $500.  Here  the  amount  in  dispute 
exceeds  $500. 

The  district  court  takes  tlie  case  as  it  was  originally  presented.  It 
follows,  therefore,  that  the  court  before  which  the  defendants  were 
cited  not  having  jurisdiction  over  tliem,  they  were  never  subject  to 
its  jurisdiction.  Not  being  under  its  jurisdiction,  no  judgment  could 
properly  be  rendered  against  them. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  this  suit 
be  dismissed,  appellees  to  pay  the  costs  in  both  courts. 

Reheaiing  relused. 


No.  3064. 
J.  C.  Murphy  &  Co.  v.  McCarthy  &  Pinnbrty,  ^ 

The  demand  set  up  by  the  defendanta  in  this  case  is,  in  its  nature,  independent  from  tbe 
action  brought  by  the  plaintiffs,  and  should  therefore  be  considered  as  a  principal,  and 
not  a  reconventional  demand. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Ihdard^ 
J.    James  Timony,  for  plaintiffs  and  appellees.    U.  PhiUips,  for 
defendants  and  appellants. 

Taliaferro,  J.  The  plaintiffs  in  this  case  sue  the  defendants  tn 
solido  for  one  hundred  and  forty  dollars,  the  value  of  five  barrels  of 
eggs,  the  property  of  the  plaintiffs,  which  they  allege  were  stolen  from 
the  levee  and  found  in  the  possession  of  the  defendants.  The  answer 
is  a  general  denial,  and  it  sets  up  a  reconventional  demand  against  the 
plaintiffs  of  five  thousand  dollars  as  damages,  defendants  allege  they 
have  sustained  by  the  act  of  the  plaintiffs,  in  getting  up  against  them 
an  unfounded  and  malicious  criminal  prosecution  as  receivers  of  stolen 
goods,  arising,  as  plaintiffs  pretend,  from  the  fact  that  a  portion  of  the 
plaintifiB'  eggs  was  found  in  the  possession  of  defendants ;  the  defend- 
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ante  asaertiDg  that  the  egga  in  oontroversy  found  in  their  possession^ 
were  purchased  by  them  in  good  faith  from  dealers  in  that  article,  and 
without  knowledge  that  they  were  stolen  property. 

The  court  a  qua  overruled  the  reconventional  demand  and  gave 
jadgment  in  »olido  in  iavor  of  plaintiffd  for  $39  90  with  interest.  The 
defendants  appealed. 

The  defense,  so  far  as  it  relates  to  one  of  the  defendants,  McCarthy 
Si  Finnerty  was  abandoned  in  this  court. 

There  are  three  bills  of  exceptions  in  the  record.  We  deem  it  im- 
portant to  examine  but  one  of  them.  The  plaintiffs  except,  that  all 
the  parties  to  this  suit  being  residents  of  the  same  parish,  and  the  de- 
mand of  defendants  not  necessarily  connected  with  or  incidental  to 
the  plaintiffs'  claim,  it  can  not  bo  set  up  in  reconvention.  Article  375 
of  the  Code  of  Piactice  provides  that:  ''In  order  to  entitle  the  de- 
fendiint  to  institute  a  demand  in  reconvention,  it  is  requisite  that  such 
demand,  though  different  from  the  main  action,  be,  nevertheless,  neces- 
sarily connected  with  and  incidental  to  the  same;  as  for  instance,  tlie 
demand  instituted  by  the  possessor  in  good  faith  against  him  who  su(*g 
in  order  to  evict  him  or  for  the  pnrpose  of  obtaining  the  payment  of 
the  improvements  made  on  the  premises ;  provided,  that  when  the 
plaintiff  resides  out  of  the  State,  or  in  the  State,  but  in  a  different 
parish  from  the  defendant,  said  defendant  may  institute  a  demand  in 
reconvention  against  him  for  any  cause,  although  such  demand  be  not 
necessarily  connected  with  or  incidental  to  the  main  cause  of  action." 

In  considering  this  bill  of  exceptions  the  proper  inquiry  seems  to  be, 
IS  the  criminal  proceeding  complained  of  necessarily  connected  with 
and  incidental  to  the  civil  action  instituted  by  plaint  ffs  to  i*ecover  the 
value  of  their  property  f\)und  in  possession  of  the  defendants T  The 
defendants  allege  that  they  have  been  injured  in  character  and  busi- 
ness by  the  criminal  proRecution  instigated  ag}iinrtt  them  by  tlie 
plaintiffs,  and  that  tliey  have  sustained  heavy  damages  thereby.  They 
do  not  pretend  that:  the  damages  they  claim  have  grown  out  of  the 
auit  the  plaintiffs  have  brouglit  against  them  to  recover  the  value  of 
the  eggs.  The  civil  action  of  the  plaintiffs  to  recover  the  value  of 
their  property  received  by  the  defendants,  can  not  be  considered 
as  a  defamation  of  tiieir  character.  It  is  not  easy,  then,  to  see 
how  the  claim  for  damages  is  necessarily  connected  with  and  inci- 
dental to  the  civil  action.  The  two  proceedings,  civil  and  criminal, 
appear  to  be  distinct  and  separate,  and  either  may  exist  without  the 
other.  Suppose  the  plaintiffs  had  chosen  not  to  sue  for  the  value  of 
the  property,  and  had  sought  only  to  liave  the  defendants  punislied  by 
criminal  pioceedings  against  them.  The  damages  in  that  case,  if  any 
had  been  sustained,  would  clearly  have  arisen  alone  from  the  criminal 
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prosecutioD  set  on  foot  by  the  plaintiffs.  The  demand  in  reconven- 
tion in  that  case  could  not  be  connected  with  or  be  incidental  to  a  civil 
action  that  had  no  existence.  The  state  of  things  wonld  be  the  same 
if,  as  in  the  present  case,  a  civil  suit  existed  for  the  value  of  the  prop- 
erty as  well  as  a  criminal  prosecution.  As,  then,  the  dama<:es,  if  any^ 
arose  solely  from  the  criminal  prosecution,  it  would  seem  that  the 
article  376  of  the  Code  of  Practice  would  apply : 

"If  the  demand  instituted  by  the  defendant  be  one  in  its  nature 
independent  from  the  action  brought  by  the  plaintiff,  it  shall  be  con- 
sidered as  a  principal  not  a  reconventional  demand,  and  must  be 
brought  at  the  domicile  of  the  plaintiff." 

Here,  it  seems  the  demand  set  up  by  the  defendant  is,  in  it«  nature, 
independent  from  the  action  brought  by  the  plaintiff,  and  should  be 
therefore  considered  as  a  principal  and  not  a  reconventional  demand. 

The  exception  should  have  been  sustained,  and,  it  being  now  so 
ruled,  this  court  is  without  jurisdiction. 

It  is  therefore  ordered  that  this  case  be  dismissed  at  the  costs  of  the 
appellants. 


No.  4851. 


26     40 

U3    411     Albert   R.    Whitney,    George   W.    Whitnbf,    Administrator,    v. 

Bertrand  Salot. 

Where  the  ground  for  the  IxvitmctioD  reatrainlng  the  execatory  prooeedingB  of  the  defendant 
was,  that  there  is  a  deficiency  in  the  measure  of  the  property  bought  by  the  plaintiflr 
from  the  defendant— the  price  of  which  is  secured  by  the  mortgage  sought  to  be 
enforced— and  that,  on  account  of  this  deficiency,  there  should  be  a  diminution  of  ihe 
price; 

Held— That  the  sale  being  per  aversionem — reference  to  the  plan  and  to  the  streets  bounding 
the  squares  controlling  the  expressions  in  regard  to  the  measurement  of.  the  ground — the 
alleged  deficiency  can  not  avail  the  plaintiff  in  injunction. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson^ 
Pardee,  J.  0.  W,  Besangon,  for  plaintiff  and  appellant.  0,  E, 
Schmidtf  for  defendant  and  appellee. 

Wtlt,  J.  The  plaintiff  appeals  from  the  judgment  dissolving  hi» 
injunction  restraining  the  executory  proceedings  of  the  defendant. 

The  ground  for  the  injunction  is,  theie  is  a  deficiency  in  the  measure 
of  the  property  bought  by  the  plaintiff  from  the  defendant,  the  price 
of  which  is  secured  by  the  mortgage  sought  to  be  enforced,  and  on 
account  of  this  deficiency  there  should  be  a  diminution  of  the  price  to 
the  extent  of  $850.     The  property  is  described  in  the  deed  as  follows: 

*'  The  one-half  of  two  certain  pquares  of  ground  situate,  lying  and 
being  in  the  city  of  Carrollton,  in  the  parish  of  Jefferson  in  this  State, 
and  designated  by  the  numbers  fifty  and  fifty-one,  on  a  plan  made  by 
Charles  F.  Zimpel,  then  a  deputy  surveyor  of  the  United  States, 
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deposited  in  the  office*  of  Felix  Griina,  a  Dotaiy  public  in  tbis  city 
(New  OrleaDs).  Said  squares  being  coDtiguoufi,  and  comprised 
between  Madison,  Fourth  and  Fifth  Btreets,  and  Canal  avenue;  said 
one-half  of  said  two  squares  fronting  seven  hundred  feet  on  Fifth 
street,  with  like  dimensions  on  the  line  dividing  it  from  the  other  half 
of  said  two  squares,  three  hundred  and  twenty-five  feet  on  Canal 
avenue,  and  the  same  measurement  on  Madison  street ;  all  American 
measure;  together  with  all  the  buildings  and  improvements  thereon^ 
etc.  Being  the  same  property  which  said  vendor  acquired  from  JohD 
E.  Schaffer,  sheriff,"  etc. 

From  the  description  of  the  property  we  are  of  the  opinion  that  the 
sale  was  per  aversionem,  reference  to  the  plan  and  the  streets  bound- 
ing  the  squares  controlling  tlie  expressions  in  regard  to  the  measure- 
ment of  the  ground. 

So,  therefore,  whether  there  be  a  deficiency  of  twenty-five  feet  in  the 
measurement  on  Canal  avenue  or  not,  can  not  avail  the  plaintiff.  Re- 
vised Code  2495;  14  La.  497.  Besides,  from  the  evidence,  we  are  sat- 
isfied that  the  diminution  complained  of  is  not  one-twentietii  part  of 
the  totality  of  the  objects  sold. .  Revised  Code  2494. 

Judgment  affirmed. 


No.  4842. 
P.  Gallaher  v.  J.  T.  Michel  et  als. 

The  plaintiff  in  injunction  not  having  set  np,  in  defense  to  the  suit  against  him,  as  he  might 
have  done,  that  he  was  discharged  in  hankrnptcy  Arom  all  his  debts,  can  not  make  it  a» 
cause  for  an  iiv|unotion. 

A  PPEAL  irom  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
/\  kins,  J.  Oiven  Campbell,  for  plaintiff  and  appellee.  E.  King  Cut-- 
ler  and  tTohn  Bay,  for  defendant  and  appellant. 

HowBLL,  J.  In  August,  1867,  Benner  &  Ranlett  instituted  suit 
against  Michel  &  Gallaher.  In  December,  I8t)6,  Gallalier  applied  for 
the  benefit  of  the  bankrupt  law.  In  March,  1869,  judgment  was  ren> 
dered  in  the  above  mentioned  suit,  against  Michel  and  Gallaher  in 
ioUdo  for  $1000,  from  which  they  took  a  suspensive  appeal.  On  the 
eighteenth  December,  1869,  Gallaher  obtained  a  final  discharge  in 
bankruptcy.  On  the  eighth  May,  1871,  the  Supreme  Court  affirmed 
the  judgment  against  Michel  &,  Gallaher.  Michel,  having  paid,  was 
subrogated  to  the  rights  of  the  plaintiffs  therein  and  issued  execution^, 
which  Gallaher  injoined  on  the  ground  that  he  was  discharged  in 
bankruptcy  from  all  his  debts. 

It  is  contended  on  the  part  of  the  defendant  in  injunction,  and  we 
think  auccessfnlly,  that  plaintiff  not  having  set  up  this  matter  as  ft 
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defense  to  the  suit  against  him,  as  he  might  have  done,  can  not  make 
it  a  eause  for  an  injunction.  See  3  An.  208.  This  principle  is  well 
aettled. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  injunction  herein  be  dissolved,  and  that  defendant  Michel 
reeoTer  of  plaintiff  Gallaher,  principal,  and  Peter  Casey,  surety,  on 
the  injunction  bond,  in  9oUdo,  three  per  cent,  additional  interest  on  the 
amount  of  the  judgment  injoined,  from  Uie  date  of  the  iig  unction  until 
payment,  and  one  hundred  and  fifty  dollars  darai^^es  and  all  costs. 


No.  4407. 
A.  W.  Walker  v.  E.  Villavaso. 

IRmd  ma  infunotion  was  dissolved  npon  the  face  of  the  papers,  no  statement  of  fkcts,  evi- 
dwee  or  assignment  of  error  is  necessary  to  enable  this  court  to  pass  on  the  correotness 
•f  the  said  ruling.  This  court  has  only  to  look  into  the  allegations  or  grounds  for  the 
in^lnetion  to  determine  whether  or  not  they  are  sufficient  to  authorize  the  writ ;  but 
this  can  not  be  done  on  a  motion  to  dismiss. 

TThere,  after  a  first  ii\Jnnction,  which  was  dissolved,  the  sheriff  was  simply  proceeding  with 

m 

a  sale  long  after  the  seizure  had  been  made,  and  where,  on  a  second  injunction  being 
laken,  it  was  alleged  as  a  ground  for  said  injunction  that  no  demand  of  payment  and  no 
Boiioe  of  seizure  were  erer  served  according  to  law; 

Held— That  these  objections,  if  there  be  cause  for  them,  should  have  been  made  on  the  first 
injunction. 

Ajtkle  666  C.  P.  and  (he  two  preceding  articles  must  all  be  construed  together  so  as  to  give 
•fl^t  to  each. 

Where  the  ground  for  injunction  was  that  the  advertisement  purports  to  sell  movables  at 
the  courthouse,  which  can  only  be  done  at  the  place  of  seizure ; 

Held— That  when  a  plantation  and  its  fixtures  are  to  be  sold  under  a  mortgage  as  in  this 
case,  the  sale  must  be  made  at  the  seat  of  Justice  unless  the  debtor  require  it  to  be  made 
an  the  plantation. 

The  advertisement,  in  this  case,  describes  the  articles,  called  movables  by  plaintiff;  as 
constituting  a  part  of  the  buildings  and  improvements  on  the  plantation,  and  with  one 
or  two  trifling  exceptions',  they  are  what  the  law  subjects  to  the  mortgage  existing  on 
the  plantation ;  but,  if  they  were  movables,  it  would  not  be  a  ground  for  injointng  the 
sale  of  the  property  subject  to  the  mortgage,  and  besides,  the  plaintiff  has  not  requested 
the  sale  to  be  made  on  the  plantation. 

A  Judgment,  after  its  transfer,  may  be  ezecut.'d  in  the  transferrer's  name,  but  if  it  be  the 
transfer  of  a  litigious  right,  as  charged  in  this  case,  the  debtor— the  appellant  herein— 
has  not  tendered  payment  of  the  price  given,  in  order  to  put  an  end  to  litigation. 

An  erroy  in  the  calculation  of  interest  on  the  judgment  rendered  and  sought  to  be  executed, 
is  no  ground  for  an  injnnotiun.  If  any  error  in  this  resi>ect  exists,  it  can  be  corrected  on 
a  settlement  at  or  after  the  sale,  should  the  property  sell  for  more  than  the  mortgage 
debt  for  which  the  seizure  was  originally  made.  The  sale  must  proceed  under  the  order 
of  sefcnire  and  sale,  even  if  the  fteri  /aeiat  ^.e  issued  for  too  large  a  sum. 

APPEAL  from  the  Second  Judicial  District  Court,  par.nh  of  St.  Ber- 
nard.   Pardee,  J.    Walker ,  in  propria  persona.    Boselius  dt  Philips, 
for  defendants  and  appellees. 

On  Motion  to  Dismiss. 

Howell,  J.    The  defendant  moves  to  dismiss  the  appeal  in  this  c  ise 
on  the  grounds : 
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Firsi — ^Because  there  is  no  statement  of  foots,  evidenoot  nor  assign- 
ment of  error  apparent  on  the  face  of  the  record. 

Seoand — Because  the  liyaDction  was  obtained,  the  suit  instituted  and 
the  appeal  taken  in  violation  and  contempt  of  the  peremptory  manda- 
mos  issued  by  the  Supreme  Court,  reported  in  20  An.  521. 

TMrd — When  an  application  was  made  to  the  Supreme  Court  to 
punish  the  appellant,  Walker,  and  the  Parish  Judge  of  St.  Bernard, 
the  first  for  applying  for,  and  the  second  for  granting  said  injunction, 
both  purged  themselves  of  the  contempt  under  oath,  and  in  conse- 
quence thereof  the  rule  was  discharged,  but  at  the  same  time  Walker 
persisted  in  the  violation  of  the  mandamus  by  taking  the  present 
appeal. 

Fourth — It  is  apparent  irom  the  record  in  the  case  that  Walker  is 
determined  to  abuse  the  writ  of  injunction  to  defeat  the  administration 
of  justice  and  to  defy  the  authority  of  the  court. 

1.  As  to  the  first  ground,  it  appears  that  the  injunction  was  dissolved 
upon  the  face  of  the  papers,  and  hence  no  statement  of  facts,  evidence 
or  assignment  of  error  is  necessary  to  enable  this  court  to  pass  on  the 
correctness  of  the  said  ruling.  We  have  only  to  look  into  the  allega- 
tions or  grounds  for  the  injunction  to  determine  whether  or  not  they 
4ure  sufficient  to  authorice  the  writ;  but  this  can  not  be  done  on  a 
motion  to  dismiss. 

2,  3  and  4.  It  appears  to  us  that  the  other  grounds  relate  also  to 
the  merits,  as  it  will  be  necessary  to  examine  into  the  nature  and 
sufficiency  of  the  grounds  for  the  injunction  in  order  to  determine 
whether  or  not  the  injunction  is  in  violation  and  contempt  of  any 
order  of  this  court,  and  intended  to  defeat  the  administration  of  jus- 
tice. When  we  come  to  the  merits  of  the  appeal,  if  we  find  such  to 
be  the  case  we  can  render  the  necessary  order  on  the  subject. 

The  motion  is  refused. 

On  the  Merits. 

Howell,  J.  This  is  the  injunction  to  which  we  referred  in  the  case 
4>f  Yillavaso  v,  W.ilker,  24  An.  213,  where  we  remarked  that  '*  The 
grounds  upon  which  he  (Walker)  bases  his  application  for  an  injunc- 
tion do  not  seem  to  be  sufficient  to  justify  the  writ,  but  we  are  not 
prepared  to  say  that  the  wrongful  suing  out  of  an  injunction  on 
alleged  gprounds,  arising  since  the  judgment,  can  be  properly  construed 
to  be  in  contempt  of  the  authority  of  this  court;  and  we  declined  pun- 
ishing him  for  contempt. 

An  examination  of  the  record  now  before  us  has  not  removed  the 
impressions  we  then  had  of  the  merits  ot  the  grounds  for  the  injunc- 
tion.   The  plaintiff  herein  has,  since  the  year  1861  to  the  present  time. 
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successfally  baffled  the  defendant  in  the  execution  of  an  ordinary 
writ  of  seizure  and  sale  iasned  npon  an  act  importing  confeftsion  cRf 
judgment,  and  this  is  the  fourth  injunction  that  the  plaintiff  has 
obtained.  It  was  granted  by  the  parish  judge  in  the  absence  of  the 
district  judge,  and  when  the  papers  were  presented  to  the  latter  in 
chambers,  in  a  different  parish  and  without  notice  to  the  plaintiff,  he 
gave  an  order  dissolving  the  injunction,  from  which  this  appeal  waa 
taken. 

This  ex  parte  order  was  clearly  irregular,  but  as  the  question  is  pre- 
sented, whether  the  petition  sets  forth  sufficient  grounds  for  the  issu- 
ance of  the  writ  and  the  parties  are  regularly  before  us,  it  is  unneces- 
sary to  remand  the  case  to  be  tried  contradictorily.  We  will  review 
the  action  of  the  district  judge  in  dissolving  the  injunction,  as  upon  a 
motion  to  dissolve  on  the  face  of  the  papers. 

First — ^The  first  ground  ia,  no  demand  of  payment  and  no  notice  of 
seizure  were  ever  served  according  to  law. 

The  seizure  had  been  made  long  before,  and  the  sheriff  was  simply 
proceeding  with  the  sale  after  the  dissolution  of  the  injunction.  These 
objections,  if  they  existed,  should  have  been  made  in  the  first  injunc- 
tion. 

Second — The  advertisement  of  the  sale  purports  on  its  fsMie  to  be 
made  under  three  different  writs,  two  in  the  name  of  different  parties^ 
and  one  being  a  writ  of  fieri  faeitM. 

This  objection  is  totally  without  force. 

Third — The  advertisement  purports  to  sell  movables  at  the  court- 
house, which  can  only  be  done  at  the  place  of  seizure,  and  art.  666,. 
C.  P.,  is  quoted.  It  enacts  that  ''animals  and  utensils  attached  U> 
plantations  and  manufactures,  and  such  articles  as  can  not  be  easily 
removed,  must  be  sold  on  the  spot  where  they  are  taken,  on  the  day 
and  hour  appointed  for  this  purpose  by  the  sheriff.'* 

The  two  preceding  articles  provide  that  sale  of  the  property  must 
be  made  at  the  seat  of  justice,  but  in  the  country  it  may  be  made  on 
the  plantations  which  are  to  be  sold,  if  the  debtor  require  it,  of  which 
notice  must  be  given  in  the  advertisement.  These  articles  must  all 
be  construed  together  so  as  to  give  effect  to  each.  Where  a  plantation 
and  its  fixtures  are  to  be  sold  under  a  mortgage,  as  in  this  case,  the 
sale  must  be  made  at  tlie  seat  of  justice,  unless  the  debtor  require  it 
to  be  made  on  the  plantation.  It  is  not  intended  that  the  articles 
attached  to  the  plantation  and  which  are  mortgageable  shall  be  sold 
in  one  place  and  the  land  in  another.  Under  the  writ  of  seizure  and 
sale,  all  are  seized  and  sold  at  one  and  the  same  time.  The  advertise- 
ment in  this  case  describes  the  articles,  called  movables  by  the  plaintiff^ 
as  constituting  a  part  of  the  buildings  and  improvements  on  the  plan- 
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tation,  and  with  one  or  two  trifling  exceptions  they  are  what  the  law 
aabjects  to  the  mortgage  created  on  the  plantation.  But  if  they  were 
moTables  it  would  not  be  a  ground  for  inioining  the  Bale  of  the  prop- 
erty subject  to  the  mortgage,  and  the  plaintiff  has  not  required  tbe 
sale  to  be  made  on  the  plantation. 

Thia  disposes  of  the  iourth,  fifth  and  sixth  grounds  of  objection. 

Seventh — No  legal  notice  of  appraisement  was  served  on  appellant, 
and  no  legal  appraisement  was  ever  made. 

Tiie  plaintiff  has  already  obtained  all  the  benefit  of  this  objection  if 
it  existed,  and  it  can  readily  be  remedied  in  the  farure  proceedings. 

Jiighth,  Tenth  and  Eleventh — ^Tlicde  grounds  set  up  the  discovery  of 
a  transfer  by  Yillavaso,  plaintiff  in  the  seizure,  to  one  J.  E.  Zunts, 
allege  want  of  notice  thereof,  and  charge  it  to  be  the  sale  of  a  litigious 
right. 

They  constitute  no  ground  as  presented  for  an  injunction  of  an  order 
of  seizure  and  sale  or  writ  of  fieri  facias.  A  judgment,  after  its  trans- 
fer, may  be  executed  in  the  transferrer's  name.  13  An.  324.  And  if 
it  be  the  transfer  of  a  litigious  right,  as  charged,  the  debtor,  the  ap- 
pellant herein,  has  not  tendered  payment  of  the  price  given  in  order 
to  put  an  end  to  litigation. 

« 

Ninth — There  is  error  in  the  calculation  of  interest  on  the  judgment 
rendered  and  souglit  to  be  executed,  amounting  to  $3450. 

This  refers  to  the  twenty -five  per  cent,  damages  allowed  upon  the 
dissolution  of  one  of  the  previous  injunctions  in  this  proceeding,  and 
for  which  a  fieri  faciae  is  in  the  hands  of  the  sheriff.  If  any  error  in 
this  reepect  exists,  it  can  be  corrected  on  a  settlement  at  or  after  the 
sale,  should  the  property  sell  for  more  than  the  mortgage  debt  for 
which  the  seizure  was  originally  made.  The  sale  must  proceed  under 
the  order  of  seizure  and  sale,  even  if  the  fieri  facias  be  issued  ior  too 
large  a  sum. 

We  have  patiently  and  carefully  reviewed  all  the  grounds  presented 
by  the  plaintiff  in  injunction,  and  we  must  express  the  hope  that  the 
parties  and  officers  who  are  executing  the  writs  in  question  will  strictly 
and  iiedthfnlly  observe  all  the  requirements  of  the  law,  and  so  conduct 
the  future  proceedings  herein  as  to  avoid  any  pretext  for  a  continuance 
of  thia  already  scandalous  litigation,  by  which  the  execution  of  a  sim- 
ple order  of  seizure  and  sale  has  been  protracted  for  twelve  years. 

It  is  therefore  ordered  that  the  judgment  appealed  from  herein  be 
affirmed  with  costs. 

Rehearing  refused. 
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After  the  regnlar  panel  of  Jurors  was  exhausted,  and  only  four  Jurors  therefVom  had  been 
sworn,  the  district  Judge  ordered  the  sheriff  to  summon  and  select  one  hundred  talesmen, 
to  appear  on  the  following  day  to  complete  the  Jury,  and  continued  the  case.  The 
challenge  to  the  whole  array  of  the  talesmen  when  produced,  was  properly  overruled. 

If  the  Jury  can  not  be  completed  by  summoning  bystanders,  recourse  may  be  had  to  other 
persons  not  within  the  presence  of  the  court  or  its  vicinity. 

It  is  not  said  in  the  challenge  that  there  were  any  bystanders  present  when  the  panel  was 
exhausted,  and  this  court  is  bound  to  presume,  in  the  absence  of  proper  evidence  to  th» 
contrary,  that  the  district  judge  and  the  officers  of  ^e  court  a  qua  did  their  duty. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.    AbeU,  J. 
Criminal  case.    D,  Ooldman  and  James  C.  Walker,  for  defendant 
and  appellant.    A.  P.  Field,  Attorney  Q-eneral,  for  tlie  State. 

Morgan,  J.  The  defendant  was  indicted  for  murder,  convicted  of 
manslaughter,  and  sentenced  to  seven  years  imprisonment  at  hard 
labor.  He  has  appealed.  After  the  regular  panel  of  jurors  was  ex- 
hausted, and  only  four  jurors  therefrom  had  been  sworn,  the  district 
judge  ordered  the  sheriff  to  summon  and  select  one  hundred  talesmen 
to  appear  on  the  following  day  to  complete  the  jury,  and  continued  tho 
case.  Oo  the  following  day,  when  Louis  Ackerman  was  called  to  serve 
as  a  talesman,  he  being  one  of  those  summoned  as  above  stated,  and 
before  he  was  sworn,  the  accused  challenged  the  whole  array  of  tales- 
men jurors,  on  the  ground  that  the  jurors  in  question  were  not  drawn 
by  the  sheriff  of  the  criminal  court  from  any  jury  box  containing  the 
names  of  all  persons  liable  to  jury  duty  residing  within  the  limits  of 
the  parish  of  Orleans,  but  that  they  were  selected  by  the  sheriff  from 
certain  portions  of  the  parish,  and  that  they  were  in  no  sense  jurora 
de  talibua  droumstantibus,  and  had  not  been  obtained  from  among  the 
bystanders  within  the  vicinity  of  the  courthouse  during  the  trial. 

This,  the  counsel  appointed  by  this  court  to  defend  the  prisoner^ 
assigns  as  error  apparent  on  the  record. 

The  replication  of  the  attorney  general  shows  that  the  regular  panel 
having  been  exhausted  and  only  four  jurors  having  been  obtained 
therefrom,  the  court  ordered  the  sheriff  to  cause  to  be  summoned  one 
hundred  good  and  lawful  men  as  talesmen  to  serve  as  jurors  in  the 
case,  and  that  in  obedience  to  said  order  the  sheriff  produced  in  court 
the  jurors  so  summoned. 

In  the  State  v.  Bunger,  14  An.  464,  the  case  is  thus  put  by  the  court : 
''  The  sheriff  havpg  summoned  the  talesmen  out  of  the  presence  of 
the  court,  and  when  the  court  adjourned  over  from  day  to  day,  it  is 
contended  that  the  persons  so  summoned  were  not  bystanders,  and  as 
such  not  liable  to  serve  as  jurors.  The  counsel  states  in  his  brief:  on 
this  point,  I  am  aware  that  the  later  American  decisions  have  greatly 
relaxed  the  English  common  rule,  but  I  contend  that  Louisiana  has 
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adopted  the  common  law  of  EDgland  as  it  stood  in  1805,  and  that  the 
late  innoTations  on  this  well  established  principle  of  the  common  law 
do  not  apply  to  this  State.  The  rale  is  undoubtedly  as  laid  down  by 
eoansel,  but  it  is  obvious  that  if  the  jury  can  not  be  comi  leted  by 
summoning  bystanders,  recourse  may  be  had  to  other  persons  not  with- 
in the  presence  of  the  court.  The  bill  of  exceptions  does  not  set  thU 
matter  right  before  the  court,  and  we  are  bound  to  presume,  in  the 
absence  of  proper  evidence  to  the  contrary,  that  the  district  judge  and 
the  officers  of  the  court  did  their  duty  on  this  occasion.  If  the  sheriff 
did  not  act  with  impartiality  toward  the  accused,  as  the  latter  com* 
plains,  that  was  a  matter  of  fact  which  ought  to  have  been  submitted 
to  the  district  judge,  and  which  rested  in  his  sound  discretion.^ 

The  object  of  the  law  is  to  secure  a  iair  trial  to  the  accused  and  his 
punishment  if  guilty.  In  this  case,  we  fail  to  see  in  what  respect 
the  prisoner's  rights  have  been  invaded  by  the  course  pursued  by  the 
district  judge  at  the  instance  of  the  Attorney  General.  He  does  not 
complain  in  his  challenge  to  the  array  of  the  mode  by  which  the  tales- 
men were  summoned ;  he  simply  objects  that  they  were  selected  by  the 
sheriff  from  certain  portions  of  the  parish  of  Orleans,  instead  of  being 
taken  from  among  the  bystanders  within  the  vicinity  of  the  courthouse 
during  the  trial.  It  does  not  say  that  there  were  any  bystanders 
present  when  the  panel  was  exhausted,  and  we  are  bound  to  presume 
in  the  absence  of  proper  evidence  to  the  contrary,  that  the  district 
judge  and  the  officers  of  court  did  their  duty  on  the  occasion. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 


No.  4875.  -^TTt 

48  1S59 

Arnold  Ellis  et  a's..  Trustees,  v.  Solomon  Silverstein.  ^ — 

Where  the  object  of  the  suit  is  to  cause  defendant  to  vacate  preniiaes,  the  occapancy  of 
which  he  claims  under  a  lease,  and  neither  party  claims  a  money  Jadgment,  it  is  the 
amoant  of  the  lease  which  gives  Jarisdiction  to  this  court.  Tliat  amount  not  being 
sufficient,  the  motion  to  dismiss  the  appeal  must  prevail. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Citllom^ 
J.    Bandolph,  Singleton  dt  Bratone,  for  plaintiffs  and  appellees. 
T.  A,  BarUetU,  for  defendant  and  appellant. 

Morgan,  J.  Motion  to  dismiss  on  the  ground  that  the  amount  in 
dispute  is  under  $500. 

The  object  of  the  suit  is  to  cause  the  defendant  to  vacate  the  premi- 
ses No.  195  Poydras  street.  The  defendant  claims  under  a  lease, 
which  he  says  does  not  expire  until  the  first  January  next,  and  he 
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averB  that  if  be  were  evicted  it  would  damage  him  in  the  sum  of 
$2000.  Neither  party  claims  any  money  judgment.  We  think  it  is 
the  amoant  of  the  lease  which  gives  us  jurisdiction.  Here  the  de- 
fendant only  claims  that  lie  will  owe,  at  the  expiration  which  he 
assigns  to  it,  $875.    Hence  we  have  no  jurisdiction. 

The  appeal  is  therefore  dismissed. 

Rehearing  refused. 


26     48 
48    173 


No.  4809. 

Thomas  Lynne  v.  City  of  New  Orleans,  and  £.  T.  Manning  v, 

the  same.     (Consolidated.) 

The  city  of  New  Orleans,  like  any  other  plaintiff,  has  the  right  to  control  its  own  Judgments 
and  JUri/aeiat^  and  had  the  right  to  oaoae  those  issaed  in  these  cases  to  be  set  aside,  but  by 
so  doing,  it  could  not  deprive  the  clerk,  who  had  properly  performed  hia  duties,  of  Ills 
legitimate  costs. 

The  otijection  made  to  his  being  paid,  because,  Instead  of  turning  over  the>Sm  /oeioff  to  the 
city  attorney,  as  directed,  he  gave  them  to  the  sheriff,  is  not  well  founded. 

The  clerk,  at  the  time,  was  surrounded  by  a  hostile  body  of  men  and  driven  by  force  out  of 
the  office  to  which  he  was  by  law  entitled :  under  these  circumstances,  the  court  does 
not  consider  that,  because  the /m /acta?  were  sent  to  the  sheriff's  office  at  such  a  moment 
of  tumult,  for  safe  keeping,  the  clerk  deprived  himself  of  the  right  to  claim  the  legal 
price  of  his  work. 

Where  it  was  contended  that,  in  a  former  proceeding  before  this  court,  while  acting  as  olerk 
of  the  Eighth  District  Court,  Manning  was  punished  in  this  court  for  a  contempt  of  its 
authority,  and  therefore  that  he  had  been  recognized  as  clerk  of  said  Eighth  District 
Court,  from  which  it  follows  that,  having  been  recognised  then,  he  must  be  reo<^^ised 
now: 

Held— That  this  court  takes  oases  as  they  are  found  and  decides  them  upon  the  pleadings 
by  which  they  are  presented.  In  the  proceeding  referred  to,  Manning's  right  to  office 
was  not  contested ;  in  this  case  it  is  expressly  put  at  issue.  This  court  is  therefore 
forced  to  declare  whether  he  was,  or  not,  entitled  to  the  office  when  he  took  possession  of 
it,  and  when  the  services  for  which  he  claims  payment  were  made. 

APPEAL  from  the  Superior  District  Coart,  parish  of  Orleans. 
Hawkins f  J.  Frank  N,  Butler,  for  Manni-ig,  appellant  J,  W. 
Tlionuis,  ioT  Lynne,  appellee.  B,  R.  Walsh,  assistant  city  attorney,  for 
the  city  of  New  Orleans. 

Morgan,  J.  Plaintiff  alleges  that  on  the  twenty-sixth  October,  1872, 
the  city  of  New  Orleans,  through  its  proper  officers,  filed  in  the  late 
Eighth  District  Court,  of  which  coart  he  was  olerk,  various  suits 
against  delinquent  taxpayeri;»,  numbering  5612  in  all,  which  were 
entered  that  day  on  the  docket  of  the  said  court  by  himselt  and  his 
deputies,  and  nambered  from  7907  to  13,517 ;  that  on  the  fifth  Novem- 
ber following,  the  city,  through  its  attorney,  moved  for  judgments  by 
default  in  5350  of  said  suits,  which  were  allowed ;  that  on  the  eleventh 
of  the  same  month  they  were  confirmed  and  made  final ;  and  that  on 
the  fifteenth  of  the  same  month  fieri  facias  issued  thereunder. 
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He  avers  that  his  oompensatiou  for  the  serrices  thas  rendered  by 
hmi  is  fixed  by  law  at  two  dollars  for  each  of  said  suits,  which  sam  he 
si^s  Uie  city  refuses  to  pay  him.  He  prays  judgment  for  $10,700,  with 
legal  ifaterest  from  judicial  demand. 

The  city  specially  denies  having  moved  for  a  default  in  the  5350 
cases  referred  to  by  plaintiff,  averring  that  on  the  fifth  November 
exceptions  were  pending  in  998  of  said  suits,  and  that  the  city  was 
therefore  without  the  legal  right  to  a  default  therein.  She  specially 
<[eniea  the  plaintiff's  right  to  recover  compensation  tor  the  services  by 
bim  alleged  to  have  been  rendered  in  each  of  the  5350  cases  for  which 
he  cliims  payment,  because  no  fieri  facias  had  been  lawfully  issued  by 
plaintiff  in  any  one  of  said  suits  prior  to  the  expiration  of  the  term  of 
his  office  as  clerk,  and  that,  for  want  thereof,  plaintiff  is  not  entitled 
to  recover  any  sum  whatever ;  that  if  fieri  facias  were  issued  by  him 
they  were  improvidently  and  unlawfully  issued  in  express  violation  of 
the  instrnctions  and  orders  of  the  city's  attorney. 

The  city,  however,  admits  that  certain  proceedings  against  sundry 
tax  delinquents  were  instituted  in  the  Eighth  District  Court,  and  ad- 
mits that  in  a  few  of  said  suits  she  is  liable  to  pay  the  costs  and  fees 
prescribed  by  law,  but  says  that  the  fees  for  which  she  admits  a  lia- 
*bi1ity,  are  not  alone  claimed  by  plaintiff;  that  they  are  also  claimed 
by  £.  T.  Manning  and  John  Burke,  who  deny  plaintiff's  right  thereto, 
and  that,  as  it  is  impossible  for  her  to  determine  the  party  to  whom  the 
amount  due  and  owing  by  her  shall  be  paid,  she  prays  that  Manning 
4ind  Burke  be  made  parries  and  cited  to  appear  and  defend  the  suit ; 
that  the  court  fix  the  entire  amount  of  respondents'  indebtedness,  and 
•determine  to  whom  it  shall  be  paid. 

Then  Manning  instituted  his  suit.  He  avers  that  he  was  duly  elected 
•derk  of  the  Eighth  District  Court  and  installed  in  the  office  thereof  on 
the  twenty- first  November,  1872;  that  in  the  discharge  of  his  duties, 
and  in  obedience  to  special  instructions  from  the  law  officers  of  the 
city,  he  did  certain  work  for  the  city  in  connection  with  a  large  num- 
ber of  suits  instituted  in  the  Eighth  District  Court  against  sundry  tax 
delinquents,  for  which  services  he  is  entitled  to  be  paid  by  the  city 
#6878  25,  as  he  says  will  appear  by  reference  to  accounts  A  and  B, 
which  he  annexes  to  and  makes  part  of  his  petition.  He  asks  judg- 
ment for  $6878  25.  The  numbers  in  these  accounts  correspond  with 
the  numbers  in  the  bill  charged  for  by  Lynne.  We  suppose  there  is 
no  doubt  about  their  being  the  same  suits. 

Neither  the  l»ll  presented  with  the  petition,  nor  the  accounts  A  and 
B,  show  what  the  services  rendered  by  Manning  were,  nor  does  he  de- 
clare in  what  they  consisted  in  his  petition.    His  bill  is  in  the  following 
wetds:    '*City  kA  New  Orleans  to  Edward  T.  Manning,  Dr.    1872^ 
4 


50  SUPREME  COUET  OP  LOUISIANA, 

"Lymie  v.  City  of  New  Orleans,  and  Manning  v.  the  same. 

December  9.  To  clerk's  fees  io  2755  city  tax  suits  for  the  year  1872^ 
as  per  list  A,  $2066  25.  To  clerk's  fees  in  4850  city  tax  salts  for  the 
year  1872,  as  per  lists  A  and  B,  $4850,  less  $38  received  on  account^ 
$6878  25."  The  accounts  A  and  B  give  the  nnmber  of  the  salt  and 
the  names  of  the  defendants.  The  numbers  include  the  Nos.  7907 
and  13,517,  alleged  by  Lynne  to  have  been  filed  by  him. 

To  this  petition  the  city  again  admits  that,  in  a  few  of  the  cases,  shfr 
is  liable  for  costs,  but  avers  that  they  are  claimed  by  Lynne  and  Burke^ 
and  prays  for  a  decision  which  will  protect  her.  Burke,  after  default,, 
disclaims  any  right,  title  or  interest  to  the  fees  claimed  by  Lynne  and 
Manning,  except  such  as  the  law  allows  him  for  filing  documents  in* 
order  to  transfer  the  same  from  the  Eighth  District  Court  to  the* 
Superior  District  Court. 

Lynne,  answering  Manning's  petition ,  denies  that  he  was  regularly 
and  lawfully  installe^l  or  inducted  into  the  office  of  clerk  of  the  Eighth 
District  Court,  or  that  he  was  ever  lawfully  commissioned  thereto.  He 
avers  that  he  (Lynne;  was  discharging  the  duties  of  clerk,  to  which 
office  he  had  been  appointed,  on  the  twenty-sixth  March,  1870 ;  that  he 
was  discharging  his  duties  as  such  until  the  twenty-first  November,. 
1872,  when  he  was  forcibly  ejected  from  said  office  by  Manning  and 
others,  and  thereby  prevented  from  discharging  his  duties  from  that 
period  until  the  office  itself  was  abolished ;  that  Manning,  combining- 
with  others  to  wrongfully  obtain  possession  of  the  office,  procured  and 
caused  to  be  issued  by  Governor  Warmoth  a  pretended  commission  of 
clerk,  which  commission  was  issued  illegally  and  before  his  (Lynne's) 
term  of  office  had  expired,  and  before  the  votes  of  the  parish  of 
Orleans  had  been  canvassed  by  the  lawful  board  of  commissioners* 
He  therefore  avers  that  Manning  was  never  clerk  of  the  Eighth  Dis- 
trict Court,  dejure,  and  that  he  is  not  entitled  as  against  him  (Lynney 
to  claim  any  of  the  fees  or  emoluments  thereunto  appertaining.  UpoD^ 
these  issues  the  parties  went  to  trial. 

There  was  judgment  in  favor  of  Lynne  for  $9742,  and  the  claim  of 
Manning  was  dismissed.     Manning  appeals.    In  this  court  the  city,, 
through  its  attorney,  in  the  brief  filed  by  him,  says  that  she  is  only 
a  stake  holder,  and  desires  only  that  such  judgment  may  be  rendered 
as  will  protect  her  against  a  double  payment. 

The  first  question  to  be  determined  is,  whether  any  work  was  done 
by  Lynne,  and  if  so,  whether  it  was  done,  as  is  charged  in  the  answer^ 
improvidently  and  unlawfully.  The  assistant  city  attorney,  who  says- 
in  his  testimony,  that  he  has  special  charge  of  ttiat  class  of  the  city's 
business,  being  asked  "  who  issued  the  writs  of  fieri  facias  from  the 
£rghth  District  Court  prior  to  the  thirteenth  December,.  1872  f"  ans- 
wered that. ''  the  writs  Were  first  improvidently  issued  by  Mr.  Lynne^ 
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who  was  at  that  time  olerk  of  the  Eighth  District  Coart,  and  after 
haying  been  so  issaed  bj  him,  were  conntermanded  and  quashed  by 
an  order  from  the  Eighth  District  Court  on  motion  of  myself  as  attor- 
ney for  the  city."  And  so  in  the  record  we  find  '*  on  motion  of  H.  H. 
Walsh,  assistant  city  attorney  and  on  suggesting  to  the  court  that 
Thomas  Lynne,  ex-clerk  of  the  Eighth  District  Court,  and  Robert 
Lynne,  ex-deputy  clerk,  in  disobedience  to  a  direct  order  from  Greorge 
S.  Lacey,  city  attorney,  have  caused  to  be  placed  in  the  hands  of  C.  S. 
Sauvinet,  late  sheriff  of  the  parish  of  Orleans,  5618  writs  of  fieri  factM 
in  tax  judgments,  rendered  in  this  honorable  court,  in  favor  of  the 
city  of  New  Orleans  against  sundry  taxpayers  for  their  taxes  of  1871,. 
that  they  were  illegally  and  inadvertently  issued ;  it  is  ordered  that 
the  said  fieri  fadae  be  quashed  and  set  aside,  and  the  said  Sauvinet* 
be  ordered  to  forthwith  return  them  into  court,  at  the  costs  of  de- 
fendant." 

This  is  a  judicial  admission  that  the  work  was  done.  Of  course,  the 
city,  like  any  other  plaintiff,  has  the  right  to  control  its  own  judgments 
and  fieri  facias,  and  she  bad  the  right  to  cause  those  issued  in  these 
cases  to  be  set  aside.  But  the  question  is  whether  she  could,  by  so 
doing,  deprive  the  clerk,  who  had  properly  performed  his  duties,  of 
his  legitimate  crsts ;  and  the  question  reverts  were  the  fieri  facias- 
issued  '*  illegally,  inadvertently  and  without  authority,"  as  is  stated  in 
the  city's  answer  and  in  the  motion  upon  which  they  were  ''quashed  ?'^ 

On  the  ninth  November,  1872,  the  city  attorney  addressed  the  fol- 
lowing letter  to  Lynne :  *'  Sir  :  As  much  confusion  has  arisen  in  the 
issuing  of  fieri  facias  in  the  city  tax  suits,  before  this  office  has  made 
proper  entries  in  reference  thereto,  and  as  the  interests  of  the  city  re- 
quire that  such  writs  should  not  be  precipitately  issued,  you  are  hereby 
directed  to  issue  no  fieri  facias  upon  tax  judgments  unless  specially 
directed  so  to  do.    Signed,  George  S.  Lacey,  city  attorney." 

This  letter  was  handed  to  Lynne  by  the  assistant  city  attorney,  as 
appears  from  his  certificate. 

Then  comes  the  following  letter : 

New  Orleans,  November  14,  1872.  Thomas  Lynne,  Esq.  Sir — As 
soon  as  the  law  will  permit,  you  will  proceed  to  make  out  the  writs 
of  fieri  facias  in  all  the  tax  judgments  taken  in  the  Eighth  District 
Court,  and  turn  the  same  over  to  this  office  to  be  receipted  for  and 
registered  hercj  a  due  protection  of  the  city's  interest  requires  that 
no  writs  of  fieri  facias  should  be  placed  in  the  hands  of  the  sheriff 
except  through  this  office.    Signed,  George  S.  Lacey,  city  attorney. 

These  instructions  clearly  show  that  when  Lynne  issued  the  fieri 
faeiaSf  he  was  not  acting  illegally,  inadvertently  or  without  authority. 
He  was  acting  under  orders  which  he  was  bound  to  obey.    The  motion 
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to  qaasli  the  fieri  facias  show  that  he  had  issued  them  Un<1er  these 
circomstances,  we  think  he  is  clearly  entitled  to  the  compensation  for 
the  work  which  he  did. 

There  is  an  objection  made  to  his  being  paid  becanse,  instead  of 
turning  over  the  fieri  facias  to  the  city  attorney's  office  he  gave  them 
to  the  sheriff.  The  reason  he  gives  for  this,  found  in  the  following 
letter,  written  to  the  city  attorney  when  informed  of  the  motion  to 
quash  the  fieri fadas  is,  we  think,  satisfactory: 

"New  Orleans,  November  twenty-three,  1872.  George  S.  Lacey, 
Esq.,  city  attorney.  This  morning's  papers  acquaint  me  of  what  was 
done  in  the  Eighth  District  Court  yesterday.  The  fieri  facias  stated 
to  have  been  sent  to  the  sheriff  were  not  sent  to  his  office  for  execu- 
tion. They  were  sent  there  in  packages  by  me  for  safe  keeping,  and 
until  I  could  get  an  opportunity  to  convey  them  to  your  office  in  com- 
pliance with  your  order.  Had  you  been  present  at  the  time  and  seen  the 
tumult  and  excitement,  you  would  have  advised  the  course  I  pursued. 
I  may  not  deem  it  advisable  to  go  to  court  to-day,  and  you  would 
enable  me  to  carry  out  the  original  intention  it  you  send  an  order  and 
cab  ior  them  at  my  expense.    Very  respectfully,  Robert  Lynne." 

He  was  surrounded  by  a  hostile  body  of  men,  and  driven  by  force  out 
of  the  office  to  which  he  was  by  law  entitled. 

Under  these  circumstances,  we  do  not  consider  that  because  the  fieri 
facias  were  sent  to  the  sheriff's  office  in  such  a  moment  of  tumult,  for 
safe  keeping,  that  Lynne  deprived  himself  of  the  right  to  claim  the 
legal  price  of  his  work.  The  city  has  not  shown  that  she  could  not 
have  obtained  possession  of  these  fi^eri  facias  on  demand ;  it  is  not 
denied  in  any  ot  the  pleadings  that  the  fieri  facias  were  not  made  out 
in  due  form  of  law;  it  must  have  been  a  matter  of  indifference  to  the 
city  who  performed  the  merii  clerical  labor  of  making  them  out  and 
issuing  them ;  and  there  was  never  any  necessity  that  we  have  been 
able  to  discover  for  having  them  quashed,  merely  that  tliey  might  be 
made  over  again  by  some  other  person.  We  think  the  judgment  as  to 
Lynne  is  correct. 

Is  Manning  entitled  to  anything?  He  says  he  did  the  work  for 
which  he  charges,  under  authority  derived  from  the  following  entries 
I  on  the  execution  docket : 

'*  Issue  ^m  facias  in  every  city  tax  case  wherein  judgments  have 
been  signed  lor  1871,  and  wherein  the  amounts  are  not  appealable, 
and  wherein  no  exceptions  have  been  filed.*'  November  30,  1872. 
Signed,  H.  H.  Walsh,  assistant  city  attorney. 

And  on  the  ninth  December:  ^*  Jswie  fieri  fadasJ*'  Signed  by  the 
aameoonnsel. 

It  WAS  under  these  inatroctions  that  he.  did  the. work  for  which  he 
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DOW  claims  to  be  paid.  The  city  has  the  right  to  make  as  many  costs 
as  it  likes.  The  laborer,  it  is  said,  is  worthy  of  his  hire,  and  if  Mao- 
ning  did  the  work  ander  instrnctioDS,  and  was  at  the  time  he  did  it 
the  lawful  clerk  of  the  Eighth  District  Coart,  he  must  be  paid  for  it. 

The  qaestion  is,  was  he  legally  the  clerk  of  that  court  ? 

In  the  record  we  find  the  following  admissions  : 

'*It  is  admitted  that  Mr.  Lynne  was  de  facto  and  dejure  clerk  of  the 
Eighth  District  Court,  on  the  twenty-first  day  of  November,  1872,  and 
that  on  that  day,  Mr.  Manning,  one  of  the  plaintiffs  in  this  case,  took 
possession  of  the  clerk's  office  of  the  Eighth  District  Court,  with  the 
assistance  of  certain  persons  claiming  to  be  deputies  ol  W.  P.  Harper, 
who  claimed  to  be  the  civil  sheriff  of  the  parish  of  Orleans. 

"It  is  admitted  that,  on  that  day,  the  Board  of  Returning  Officers, 
constituted  by  law,  had  not  proclaimed  the  result  of  tiie  election  in  the 
parish  oi  Orleans,  and  tliat  Mr.  Manning*s  commission,  issued  by  War- 
motfa,  was  issaed  in  anticipation,  and  before  the  result  of  the  election 
had  been  legally  ascertained  as  required  by  law. 

''It  is  admitted  that  Lynne  was  ^ected  from  the  clerk's  office  of  the 
Eighth  District  Coort,  and  still  claimed  to  be  the  clerk,  up  to  and  in- 
eluding  the  twelfth  day  of  December,  1872,  and  that,  daring  the  period 
intervening  between  the  twenty- first  day  of  November,  and  tlie  thir- 
teenth day  of  DeeeoDiber,  1872,  when  the  act  creating  the  Superior  Dis- 
trict Court  went  into  operation,,  which  act  abolished  the  Eighth  Dis- 
trict Court,  Mr.  Lynne  was  prevented  from  occupying  said  office 
against  his  will. 

*"  And  it  is  further  admitted  that,  at  the  time  the  Eighth  District 
Court  was  abolished,  thirteenth  December,  1872,  the  Board  of  Returu- 
ing  Officers  had  not  proclaimed  the  result  of  the  election  in  the  parish 
of  Orleans,  and  that  Mr.  Manning  had  not  been  commissioned  to  that 
office  by  virtue  of  such  return,  and  never  was  commissioned  to  that 

office. 

'*  And  it  is  still  further  admitted  that,  when  the  returns  were  pro- 
claimed by  the  legal  returning  board,  Mr.  Manning  was  returued  as 
elected  to  the  office  of  clerk  of  the  Eighth  District  Court,  and  this 
return  was  made  three  days  subsi'qaent  to  the  abolition  of  the  Eighth 
District  Court." 

These  admissions,  it  seems  to  us,  make  it  impossible  for  any  court  of 
justice  to  give  him  relief.  He  admits  that  the  commission  under  which 
he  pretended  to  act,  was  issued  in  anticipation  and  before  the  result  of 
the  election  in  virtue  of  which  he  claims  the  right  to  the  commission 
had  been  legally  ascertained;  that  Lynne  was  ejected  from  the  office 
of  the  court  of  which  he  was  de  facto  and  dejure  clerk ;  that  the  work 
was  done  between  the  twenty-first  of  November  and  the  thirteenth  of 
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December,  and  that  dnring  that  time  he  (LynDe)  was  prevented  from 
occupying  the  office  against  his  will ;  that,  when  the  Eighth  District 
Court  was  abolished,  the  board  of  returning  officers  had  not  proclaimed 
the  result  of  the  election,  and  that  no  commission  based  upon  snch 
return  (upon  which  return  alone  a  commission  could  legally  issue)  ever 
was  given  to  him.  Finally,  he  admits  that  the  returns  of  the  election 
were  only  proclaimed  three  day^  after  the  court  of  which  he  had  been^ 
elected  clerk  had  been  abolished.  In  other  words,  he  admits  that  be 
strode  into  a  public  office  and  pushed  the  legal  incumbent  thereof  from 
his  stool;  that  he  drove  him  out  by  force  and  kept  him  out  against  his 
will,  without  even  having  had  a  commission  legally  issued  as  an  excuse 
for  this  bold  usurpation. 

In  this  country  we  profess  to  be  governed  by  laws,  and  not  by  mobs. 
Parties  claiming  rights  to  office  assert  those  rights,  as  other  claimants 
<lo,  through  the  courts;  it  is  not  permitted  to  them  to  take  possession 
in  despite  of  the  legal  rights  of  others,  by  force  of  arms.  If  they  do^ 
their  tenure  must  necessarily  be  short,  and  their  profit  nothing.  In  a 
former  proceeding  before  this  court,  while  he  was  acting  as  clerk  of 
the  Eighth  District  Court,  Manning  was  punished  by  us  for  a  contempt 
of  our  authority.  It  is  therefore  contended  that  he  has  been  recog- 
nized by  us  as  clerk  of  that  court,  and  that,  having  recognized  him 
then,  we  must  acknowledge  him  now.  We  take  cases  as  we  find  them, 
and  decide  them  upon  tlie  pleadings  by  which  they  are  presented.  In 
the  proceeding  referred  to  Mannicg's  right  to  office  was  not,  that  we 
are  aware  of,  contested.  Here  it  is  expressly  put  at  issue.  We  are 
therefore  forced  to  declare  whether  he  was  or  was  not  entitled  to  the 
office,  when  he  took  possession  of  it  and  when  the  services  for  which 
he  claims  pay  were  rendered.  We  conclude  that  he  whs  not,  and 
therefore  it  follows  thut  lie  can  recover  notliing. 

In  the  cnse  of  Lynne  v.  The  City,  the  judgment  was  in  favor  of 
Lynne.  In  the  case  of  Manning  v.  The  City,  the  judgment  was  in 
favor  of  the  city.     Both  judgments  are  correct. 

It  is  therefore,  ordered,  adjudged  and  decreed  that  the  judgments 
of  the  district  court  in  these  consolidated  cases  be  confirmed  with 
costs. 
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No.  2964. 
Jacob  Dbnnet  v.  L.  L.  Johnson. 

Ifhera  ft  MQtrmet  has  for  ita  eonsidentioii  an  illegal  cnrreoo j  reprobated  by  law,  the  plaintUI 
suing  on  that  contract  ean  not  reoover. 

APPEAL  from  tho  Seventh  District  Coart,  parish  of  Orleans.    OollenSf 
J.    £.  W.  Buniinyton,  for  plaintiif  and  appellee.    J^om,  Foster  dt 
Merrick^  for  defendant  and  appellant. 

TALiArRRRO,  J.    This  is  a  ^nit  upon  an  acooant  for  f  C50.    The  de- 
fendant repudiates  the  claim  on  the  ground  that  the  consideratioD 
upon  which  it  was  founded  was  the  payment  of  Confederate  money. 
The  plaintiff  had  judgment  as  prayed  lor,  and  the  defendant  has 
.appealed. 

Tills,  in  one  respect,  belongs  to  a  class  of  cases  with  which  the 
courts  have  become  familiar,  that  of  plaintiff  and  defendant  contra- 
•dicting  under  oaih  the  testimony  of  each  other  in  the  most  direct 
4ermsy  imposing  upon  courts  and  jnri<*s  the  task  of  determining  on 
irhich  .side  lies  the  preponderance  of  proof. 

It  appears  that  in  the  early  part  of  the  year  1862,  the  plaintiff  having 
•a  large  quantity  of  malAsses  for^sale  on  his  plantation  in  the  parish  of 
•St.  James,  meeting  in  New  Orleans  the  defendant  and  several  other 
persons,  proposed  to  them  to  sell  molasses  at  twenty-five  cents  per 
^llon,  to  be  paid  for  at  the  termination  of  the  war  then  existing  be- 
tween the  United  States  and  the  insurgent  States,  or  so-called  Con- 
federate States.  To  the  plaintiit  was  sold  one  hundred  barrels,  to 
Joshua  M.  Craig  a  hundred  barrels,  to  Daniel  H.  Sessions  one  hundred 
barrels,  to  Cyrus  Johnson,  Walter  Sessions  and  Richard  H.  Se<«sions, 
each  fifty  barrels.  This  sale  was  entered  into  at  the  St.  Charles  Hotel, 
the  parties  all  being  present  when  it  waa  entered  into.  The  defend- 
-ant  in  bis  testimony  says  in  positive  terms  that  the  molasses  was  to  be 
paid  for  at  the  close  of  the  war  in  Confederate  money  or  Confederate 
bonds.  The  testimony  of  Walter  Sessions,  Daniel  H.  Sessions,  Rich- 
4ird  H.  Sessions  and  Joshua  M.  Craig,  four  of  the  persons  who  pur- 
•chased  at  the  same  time,  taken  under  commission  sent  to  Arkansas, 
fnlly  corroborate  the  testimony  ot  the  defendant.  These  four  wit- 
nesses all  detail  minutely  the  circumstances  under  which  the  sale  took 
place — the  time,  place,  per8ons  present,  etc.  They  all  say  the  same 
thing  in  respect  to  the  terms.  They  all  declare  the  contract  was  that 
the  molai&ses  was  to  be  paid  for  at  twenty-five  cents  per  gallon  in 
Confederate  money  or  Confederate  bonds  at  the  close  of  the  war.  The 
defendant  and  four  witnesses  swear  distinctly  that  these  were  the 
terms  of  sale.  Against  this  evidence  there  is  only  the  positive  state- 
ment  of  the  plaintiff  that  payment  was  to  be  made  '^  in  the  currency 
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of  the  country  ^  after  the  war  was  over.  Bat  it  is  shown  that,  sinc^ 
the  close  of  the  war,  the  defendant  paid  the  plaintiff  $100,  and  it  ia 
inferred  by  the  judge  a  quo  that  this  was  made  under  a  new  promise^ 
there  existing  a  natural  obligation  on  the  defendant  to  pay  for  the 
property,  and  this  inference  he  thinks  is  strengthened  by  the  circum- 
stance that  defendant's  witnesses,  who  purchased  at  the  same  time^ 
have  made  similar  new  promises.  Whatever  may  be  the  subsequent 
course  these  witnesses  have  thought  proper  to  adopt  in  regard  to  their 
own  affairs,  it  by  no  means  affects  the  defendant,  who  stands  upon  the- 
inherent  vice  of  the  only  engagement  be  made  with  the  plaintiff,  that 
of  paying  for  the  molasses  at  the  close  of  the  war  in  Confederate 
money  or  Confederate  bonds,  a  stipulation  which  four  of  the  witnesses, 
substantially  establish  to  have  been  made  by  the  plaintiff  and  accepted 
by  the  purchasers.  So  far  from  entering  into  a  new  obligation  to  pay 
the  plaintiff's  claim,  the  defendant's  own  testimony  is  very  positive 
that  no  such  new  agreement  was  male.  He  says:  '*I  gave  the 
plaintiff  $100  since  1862,  I  think  about  two  or  three  years  ago  in  the 
city  of  New  Orleans.  I  gave  the  above  sum  to  plaintiff  to  get  rid  of 
the  annoyance  he  caused  me  by  trying  to  induce  roe  to  pay  for  the 
molasses  in  United  States  currency.'  I  considered  the  sum  stated  a. 
present  to  plaintiff,  as  I  did  not  consider  I  owed  him  anything.  I 
gave  him  the  above  sum  with  the  request  that  he  would  never  mentioD 
the  molasses  to  me  again,  as  I  owed  him  nothing.  I  do  not  remember 
what  I  said  at  the  time  I  gave  him  this  sum.  I  remember  he  took  the 
money,  and  did  not  take  any  offense  at  what  I  said  and  did.''  The 
plaintiff's  own  testimony  is  the  only  evidence  that  contradicts  these 
statements.  There  is  nothing  in  the  record  supporting  the  plain  tiff '» 
evidence  to  give  it  the  preponderance  over- the  defendant's  evidence. 
It  is  for  the  plaintiff  to  make  out  his  case  beyond  doubt. 

It  may  be  adverted  to,  in  considering  issues  of  the  kind  hei  e  pre- 
sented, that  the  contemporaneous  history  of  the  late  rebellion  estab- 
lishes that  during  the  early  period  of  the  war,  embracing  the  time 
when  the  contract  was  entered  into  in  this  case  between  the  plaintiff* 
and  defendant,  there  was  throughout  the  insurgent  Sttites  an  almost 
universal  conviction  and  belief  that  a  revolution  would  be  accom- 
plished and  a  new  government  established  in  those  States.  The  so^ 
called  Confederate  money  had  then  supplanted  every  other  currency 
in  the  Southern  States,  and  it  had  credit  and  value  attached  to  it;  and 
-at  that  time  instances  were  rare  of  persons  who  doubted  the  ultimate 
success  of  the  intended  new  government  or  tlie  reliability  of  its  cur- 
rency. These  facts  we  deem  not  without  weight  in  a  case  like  the 
present,  where  a  conffiction  of  evidence  occurs  as  to  whether  Confeder- 
ate money  formed  the  consideration  of  the  contract. 
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We  condade  that  the  contract  in  this  case  had  for  ita  consideratioD 
an  illicit  carrency  reprobated  by  law,  and  that  the  plaintiff  can  not 
recoTer.    20  An.  37;  19  An.  165. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  district 
court  be  annulled,  avoided  and  reversed.  It  is  further  ordered  that 
the  plaintiff's  demand  be  rejected  and  this  suit  dismissed  at  his  costs* 


No.  4920. 

State  ex  rel.  Benton  et  al.  v.  Judge  of  the  Superior  District 

Court. 

Where  the  Judge  of  the  Superior  District  Court  refosed  a  suspenaive  appeal  from  an  mdet 
rendered  by  him  in  a  certain  suit  pending  in  that  court,  wherein  the  relators  are  defend- 
ants—which order  was— that  their  books  be  produced  in  court  and  experts  be  appointed 
to  examine  them  on  or  before  the  trial  of  the  case ; 

Held— That,  from  an  examination  of  the  record  presented,  this  eonrt  is  inclined  to  think 
tiiat  the  appeal  should  have  been  granted. 

APPLICATION  for  a  Writ  of  Mandamus  against  the  Judge  of  the 
Superior  District  Court,  parish  of  Orleans.  Hays  dk  i\  eir,  for  relators* 

Taliaferro,  J.  The  complaint  of  the  relators  is  that  the  Judge  of 
the  Superior  District  Court  refused  them  a  suspensive  appeal  from  an 
order  rendered  by  him  in  a  certain  suit  pending  in  that  court  wherein 
they  Are  defeudants,  that  their  books  be  produced  in  court  and  experts 
appointed  to  examine  them  on  or  before  the  trial  of  the  case.  Upoa 
the  relator's  application  to  this  court  for  a  writ  of  mandamus  to  com* 
pel  the  defendant  to  grant  the  appeal  a  rule  mei  was  granted,  and  the 
judge  thereto  answers : 

i^trvt— That-  the  case  McMahan  v,  Benton  et  al.,  No.  9247  on  the 
docket  of  his  court,  has  not  been  tried  ou  its  merits. 

Second — That  in  rendering  the  order  for  the  produntion  of  the  defend- 
ant's books  and  for  the  appointment  of  experts,  he  proceeded  accord* 
iug  to  articles  140,  441,  442  and  443  of  the  Code  of  Practice. 

Third — The  order  complained  of  is  interlocutory  and  can  not  work 
an  irreparable  injury  to  the  defendants. 

Fourth — That  the  defendants  sought  the  appeal  and  not  the  Accom- 
modation Bank.  That  it  will  be  seen  tliat  the  Accommodadon  Bank 
is  not  the  defendant  or  any  party  to  this  suit,  and  never  applied  for  an 
appeal  in  this  case. 

From  an  examination  of  the  record  presented  we  are  inclined  to 
think  the  appeal  should  have  been  allowed. 

It  is  therefore  ordered  that  the  rule  be  made  absolute,  and  that  the 
defendant  in  rule  be  required  to  grant  the  relators  a  suspensive  appeal 
as  applied  for  upon  their  entering  into  bond  and  security  as  required 
by  law. 
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No.  4826. 
Stat«  of  Louisiana  ex  rel.  Black  et  al.  v.  F.  A.  Hall.- 

"Where  the  gTouods  to  diamias  the  appeal  are,  that  the  right  to  office  is  inTolved,  and  in  aooh 
caaee,  when  an  appeal  ie  taken,  it  abonld  be  made  retomable  in  ten  days  after  the  ren- 
dition of  the  Judgment  appealed  fi:om  in  coniormity  with  law ;  that  the  Judgment  of  the 
lower  court  In  this  case  waa  signed  September  90, 1873 ;  that  on  the  twenty*aecond  of  the 
aame  month  the  appellanta  by  motion  in  open  court  applied  for  and  obtained  an  ^peal 
returnable  on  the  first  Monday  of  November,  1873 ; 

Sold  -That  the  motion  to  dismiaa  the  appeal  muat  prevail. 

TTbe  policy  of  the  law  in  requiring  appeals  in  caaea  involving  the  right  to  ofllee  to  be  made 
returnable  in  ten  days  after  rendition  of  Judgment,  ia  obvioualy  to  have  aaoh  caaea  deter- 
mined apeedily  and  witii  the  leaat  possible  delay.  This  requirement  of  the  law  muat 
therefore  be  construed  strictly. 

7he  illegality  of  the  return  is  not  obviated  from  the  faet  that  the  appellate  court  was  not  in 
session  when  the  Judgment  was  rendered  and  not  to  convene  agidn  until  the  first  Monday 
of  November. 

Had  the  appeal  been  made  returnable  within  ten  days  as  the  law  requires,  the  api>ellant 
would  not  hare  lost  bis  right  of  being  heard  on  appeal  as  soon  thereafter  as  the  court 
should  be  in  session. 

APPEAL  froim  the  Foarteenth  Jadicial  District  Court,  parish  of 
Ouachita.  Bay,  J.  A.  L,  Slack,  District  Attoiiiey  pro  tern.,  B.  J. 
Caldwell  and  JoJin  Bay,  for  relators  and  appellants.  Morrison  <&  Far- 
mer,  for  defeDdant  and  appellee. 

On  Motion  to  Dismiss. 

Taliaferro,  J.  The  grounds  presented  in  support  of  the  motion 
to  dismiss  this  appeal,  are  the  following : 

That  the  right  to  office  is  involved,  and  in  such  cases,  when  an 
appeal  is  taken,  it  should  be  made  returnable  in  ten  days  after  the 
rendition  of  the  judgment  appealed  from,  in  conformity  with  section 
seven  of  the  act  No.  45,  of  the  extra  session  of  1870,  and  section  1904 
of  the  Revised  Statutes,  page  3S1. 

That  in  the  appeal  taken  in  this  case,  the  law  has  not  been  complied 
with.  The  judgment  of  the  lower  court  was  signed  September  20, 
3873.  On  the  twenty-second  of  the  same  month  the  appellants,  by 
motion  in  open  court,  applied  for  and  obtained  an  appeal  returnable 
on  the  first  Monday  of  November,  1873. 

That  the  appeal  should  have  been  made  returnable  on  the  thirtieth 
of  September,  and  it  was  by  the  fault  of  the  appellant  that  it  was  not* 
The  authorities  relied  upon  are  Ingram  v  Doherty,  21  An.  174 ;  State 
«z  rel.  Blandin  v.  Clay,  22  An.  596 ;  State  ex  rel.  Bovee  v,  Herron — 
not  reported.    We  think  the  motion  must  prevail. 

The  policy  of  the  law  in  requiring  appeals  in  cases  involving  the 
right  to  office,  to  be  made  returnable  in  ten  days  after  rendition  of 
judgment,  is,  obviously,  to  have  such  cases  determined  speedily,  and 
with  the  least  possible  delay.  This  requirement  of  the  law  must 
therefore  be  construed  strictly. 
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It  is  argued  with  some  plansibility  that  the  appellate  coart  Dot  beiog 
in  BessioD,  when  the  judgment  was  rendered,  and  not  to  sit  again  until 
the  day  on  which  the  appeal  was  made  returnable,  it  would  have  been 
nugatory  to  have  the  appeal  made  returnable  within  ten  days.  It 
may  be  said  on  the  other  hand,  that  had  the  appellate  court  been  in 
seasion,  so  that  the  appeal  could  have  been  presented  within  ten  days, 
but  being  made  returnable  on  the  first  Monday  of  November,  it  clearly 
might  have  been  dismissed  on  account  of  the  illegality  of  the  return. 
That  illegality  is  not  obviated  from  the  fact  the  appellate  court  was 
not  in  session  when,  the  judgment  was  rendered,  and  not  to  convene 
again  until  the  first  Monday  of  November.  Had  the  appeal  been  made  ^ 
returnable  within  ten  days,  as  the  law  requires,  the  appellant  would 
not  have  lost  his  right  of  being  heard  on  appeal  as  soon  thereafter  as 
the  court  should  be  in  session. 

It  is  ordered  that  the  appeal  be  dismissed. 


No.  4795. 
Stephen  C.  Sterling  v.  Parish  of  West  Feliciana. 

It  has  been  tieqneDfly  determined  that  police  Jaron  are  political  corporations  whose  powers 
■re  apeeiaUy  defined  by  the  Legialatnre,  and  that  they  can  legally  exercise  no  other 
powers  than  those  delegated  to  them. 

For  aU  parpoees  for  which  they  are  by  law  anthorized  to  create  debts,  they  are  authorised  to 
levy  and  collect  a  tax  ibr  payinfc  the  same.  But,  without  a  special  i  rant  of  power  by 
the  LegiaUtnre  fw  that  purpose,  they  clearly  have  no  authority  to  issue  and  put  in  circu- 
lation instruments  of  any  kind. 

1^0  special  statute  is  shown  in  this  case  conferring  upon  the  parish  of  West  Feliciana  the 
authority  to  issue  the  negotiable  notes  or  warrants  upon  which  the  plaintiff  sues. 

The  position  that  the  warrants  or  negotiable  instruments  of  indebtedness  which  are  the 
objects  of  this  suit,  were  issued  to  defray  the  necessary  expenses  of  the  parish  is  not 
tenable.  The  police  Jury  was  not  authoriaed  to  do  it  in  any  other  way  thtax  by  levying 
«nd  collecting  a  tax  for  that  purpose.    Said  negotiable  instruments  are  null  and  void. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  West 
Feliciiina.  Bewes,  J.  Kennard,  Howe  dt  Prentiss  and  Samuel  J, 
Fcwell,  for  plaintiff  and  appellee.  TT.  W.  Leake  and  Baee,  Foster  dt 
Merrick^  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  sues  for  $3571  42  with  interest.  He 
founds  this  demand  upon  sundry  obligations  termed  warrants  issued 
to  various  persons  under  the  authority  of  the  police  jury  of  the  parish, 
drawn  in  favor  of  the  payees  or  tbeir  order,  and  which  the  plaintiff 
alleges  he  holds  as  owner  under  the'  regular  assignment  and  endorse- 
ment of  the  payees  in  due  course  of  commercial  business  and  for  a 
valuable  consideration.  The  instruioents  sued  upon  are  in  the  follow* 
ing  form ; 

'^$20.  West  Feliciana,  Louisiana,  May  8,  1869.  Warrant  No.  114. 
The  Treasurer  of  the  parish  ot  West  Feliciana  will  pay  to  £.  L.  Weber 
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or  order  twenty  dollars.    J.  D.  Smith,  £•  D.  RemoDdet,  parish  auditor* 
Endorsed  J.  S.  Wooster,  treasurer.    E.  L.  Weber.    May  12, 1869. 

These  notes  or  warrants,  of  which  the  plaintiff  sets  himself  oat  afr 
holder,  appear  to  have  been  dnly  protested  for  non-payment. 

The  answer  is  that  there  were  no  funds  in  the  parish  treasury  when 
these  warrants  were  issued,  and  that  there  have  been  none  since'; 
that  the  warrants  were  illegally  issued  as  bills  of  credit  or  money. 
The  authority  of  the  police  jury  or  of  its  officers  to  issue  the  warrants 
is  denied,  and  defendant  alleges  that  no  provision  for  their  payment 
has  been  made  as  required  by  law.  Prescription  of  five  years  is  plead<- 
ed.  The  plaintiff  had  judgment  for  the  sum  daimed  with  interest,  and 
defendant  has  appealed. 

It  has  been  frequently  determined  that  police  juries  are  political 
corporations  whose  powers  are  specially  defined  by  the  Legislature,, 
and  that  they  can  legally  exercise  no  other  powers  than  those  dele- 
gated to  them.  They  are  specially  required  by  statute  when,  within 
the  scope  ot  their  legitimate  powers,  they  create  a  debt  against  the 
parish,  to  provide  in  the  same  act  the  means  of  paying  it.  For  all 
purposes  for  which  they  are  by  law  authorised  to  create  debts  they 
are  authorized  to  levy  and  collect  a  tax  ior  paying  them.  But  without 
a  special  grant  of  power  by  the  Legislature  for  that  purpose,  they 
clearly  have  no  authority  to  issue  and  put  in  circulation  negotiable 
instruments  of  any  kind.  No  special  statute  is  shown  in  this  case 
conterring  upon  the  parish  of  West  Feliciana  the  authority  to  issue 
the  negotiable  notes  or  warrants  upon  which  the  plaintiff  sues  in  thia 
case.  It  is  contended  that,  as  these  instruments  were  issued  for  the 
purpose  of  paying  the  necessary  expenses  of  the  parish,  such  as  fees 
to  the  sheriff,  to  the  jailor  for  maintenance  of  prisoners,  to  the  district 
attorney  of  the  district  for  services  rendered  in  the  parish,  to  the 
coroner  of  the  parish,  to  a  certain  party  for  building  a  bridge,  etc., 
they  were  therefore  property  issued  for  a  legitimate  purpose,  that  of 
defraying  the  necessary  expenses  of  the  parish — that  a  distinction 
exists  between  this  case  and  others  where  police  juries  have  put  in  cir- 
culation notes  or  bonds  for  the  purpose  of  raising  money  on  them.  The 
answer  to  this  reasoning  seems  plain :  that  the  police  jury  is  vested 
with  power  to  levy  and  collect  a  tax  to  defray  all  the  necessary  ex- 
penses of  the  parish,  and  that  they  are  not  authorized  to  do  it  in  any 
other  way.  And  it  would  seem  from  the  very  case  before  us  that  ^'  to 
this  complexion  must  it  come  at  last,"  for  it  is  shown  that,  for  several 
years  past,  the  parish  in  question  has  annually  issued  instruments  of 
the  kind  now  sued  upon,  taking  up  old  issues  by  new  ones,  that  there 
has  not  been  from  1866  to  1672  any  taxes  collected  in  currency,  that 
there  has  not  be^i  a  dollar  in  currency  in  the  parish  treasury  since  the 
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war;  and  now  the  plaintiff  in  this  case  prays  a  decree  of  the  conrt 
ordering  a  tax  to  be  aaaessed  and  collected  to  pay  hia  claim. 

•  The  doctrine  held  in  the  case  of  Breanx  v.  The  Parish  of  Iberville, 
128  An.  232;  and  Marionneanx  v.  The  Parish  of  Iberville,  same  volume, 
pw  251,  and  in  the  case  of  Edwai-ds  v.  The  Parish  of  Bossier,  24  An.  459. 
is  applicable  to  the  case  at  bar.  We  must  then,  seeing  that  the  nego- 
tiable instruments  sued  upon 'by  plaintiff  were  issued  without  author- 
ity of  law,  regard  them  as  null  and  void. 

It  is  tlierefore  ordered  that  the  judgment  of  the  district  court  be 
annulled  and  reversed.  It  is  further  ordered  that  there  be  judgment 
for  the  defendant,  the  plaintiff  paying  costs  in  both  courts. 

The  decree  rendered  in  this  case  was  not  intended  to  conclude  the 
right  of  the  plaintiff  to  claim  from  the  parish  payment  for  services 
rendered  the  parish,  but  only  to  decide  in  conformity  with  previous 
deeisions  that  a  parish  unauthorized  by  legislative  act,  is  without 
power  to  make  and  put  into  circulation  negotiable  paper,  or  instru- 
tnents  of  any  kind  bearing  on  their  face  the  character  of  commercial 
paper  passing  by  indorsement  or  delivery  like  those  upon  which  this 
anit  was  founded. 

Rehearing  refused. 


No.  3273. 
R.  C.  Oglesby  v.  Wm.  B.  Hblm. 

Where  an  application  is  made  for  the  revialon  of  a  Judgmant  for  five  hundred  dollars  and 

coata  of  suit,  this  court,  of  its  own  motion,  must  dLsmiaa  the  appeal  on  account  of  a 

want  of  jurisdiction  nUione  maUria, 
In  order  to  determine  the  Jurisdiction  of  the  conrt-,  the  amount  in  dispute  at  the  time  the  suit 

was  filed  alone,  must  be  considered.    Costs,  subsequently  accruinjE,  can  not  be  eatimated 

so  as  to  give  this  court  Jurisdiction. 
An  action  not  reviaable  by  an  appeal  is  not  revisable  in  this  court  by  an  action  of  nullity,  or 

by  an  appeal  f.  om  the  Judgment  in  the  action  of  nullity. 
This  court  not  having  jurisdiction  of  a  judgment  because  the  matter  in  dispute  did  not  exceed 
'  five  hundred  dollars,  has  no  Jurisdiction  to  revise  it  in  either  of  the  modes  prescribed  by 
.  the  Code  of  Praetice. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley, 
J.    Fellows  d  MiOs,  for  plaintiff  and  appellant.     Wooldridge  & 
TkomuiB^  for  defendant  and  appellee. 

WrLTt  J.  On  sixteenth  of  December,  1670,  the  defendant  obtained 
jndgment  against  the  plaintiff  for  five  hundred  dollars  and  costs  of  suit. 
On  thirteenth  of  June,  1671,  the  plaintiff  brought  this  suit  to  annul  said 
judgment  and  injoined  the  execution  thereof  pending  the  action.  This, 
tiMQ,  is  an  effort  to  revise  a  judgment  for  five  hundred  dollars  and 
coato  9i  aait.  Of  oar  own  motion  we  must  dismiss  the  appeal,  because 
tMs  eaiiit  ie  without  jurisdiction  roMane  materuB, 
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In  order  to  determine  the  jurisdiction  of  this  court,  the  amount  in 
dispute  at  the  time  the  suit  was  filed,  alone  must  be  considered.  The 
defendant  then  demanded  of  the  plaintiff  five  hundred  dollars,  only. 
Costs  subsequently  accruing  can  not  be  estimated  so  as  to  give  this 
court  jurisdiction  of  the  case,  which  it  did  not  have  when  the  litigatioD 
began.  An  action  not  revisable  by  an  appeal  is  not  revisable  in  thia 
court  by  an  action  of  nullity  or  by  an  appeal  from  the  judgment  in  the 
action  of  nullity.  This  court,  not  having  jurisdiction  of  the  judgment^ 
because  the  matter  in  dispute  did  not  exceed  five  hundred  dollars,  has- 
no  jurisdiction  to  revise  it  in  either  of  the  modes  provided  by  the  Code- 
of  Practice.  A  different  view  was  taken  of  the  matter  at  the  time  the 
motion  to  dismiss  was  rejected  by  this  court;  but  after  more  mature 
reflection,  we  are  of  the  opinion  that  we  erred  in  not  dismissing  the 
appeal  at  that  time.  That  error  must;  be  corrected  now,  because  this- 
court  can  not  rightfully  assume  a  jurisdiction  not  conferred  by  the 
Constitution. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  appel- 
lants costs. 


No.  4812. 
State  of  Louisiana  t;.  Austin  E.  Smith. 

Where  the  assignment  of  error  is  that  the  Judge  a  qwn  erred  in  overruling  the  motion  of 
defendant  to  quash  the  panel  of  tales  jurors,  because  they  were  selected  by  the  sheriff 
and  not  drawn  from  the  list  of  registered  voters  as  the  regular  panel,  it  was 

Held — That  the  fiMsts,  as  to  this  matter,  having  not  been  brought  up  Ln  a  bill  of  exceptions, 
it  must  be  presumed  that  the  Judge  and  sheriff  did  their  duty.  But  this  court  can  prop> 
erly  state  in  this  connection  that  talesmen  are  not  regular  Jurors  and  are  not  to  be  drawn 
and  summoned  as  such.  They  are  necessarily  to  be  summoned  without  observing  the 
formalities  of  drawing  and  summoning  the  regular  panel. 

Where  the  indictment  recites  that  the  grand  Jurors  were  duly  impanneled  and  sworn,  if  it 
be  sacramental  for  the  expression,  "upon  their  oath  present,  etc.,"  to  be  used,  this 
court  has  no  doubt  it  was  so  used — the  whole  of  said  expression  being  in  the  transcript 
except  the  word  "  oatii"— which  is  necessarily  a  clerical  error. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.  AheU^  J. 
Criminal  case.  A.  P.  BieJd^  Attorney  General,  for  the  State.  8^ 
BeldeUj  for  defendant  and  appellant. 

HowBLL,  J.  The  defendant  having  been  indicted  for  murder  and 
found  guilty  of  manslaughter,  has  appealed  from  tlje  judgment  sen- 
tencing him  to  imprisonment  for  five  years  at  hard  labor  in  the  State 
penitentiary,  and  has  assigned  as  error: 

"First — That  the  judge  a  quo  erred  in  overruling  the  motion  of 
defendant  to  quash  the  panel  of  tales  jurors  selected  by  the  sheriff." 

The  ground  of  the  motion,  as  copied  in  the  record,  was  that  the  said 
tales  jurors  were  selected  by  the  sheriff,  and  were  not  drawn  from  the 
list  of  registered  voters  as  the  regular  panel  was.    The  facts,  as  t<^ 
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Hub  matter,  are  not  brought  ap  in  a  bill  of  exceptions,  and  we  should 
presume  that  the  judge  and  sheriff  did  their  duty.  But  we  can  prop- 
erly state  in  this  connection  that  talesmen  are  not  regular  jurors  and 
are  not  to  be  drawn  and  summoned  as  such.  They  are  necessarily  to 
be  summoned  without  observing  the  formalities  of  drawing  and  sum- 
moning the  regular  panel. 

'*  Second — That  the  indictment  is  insufficient  in  this,  that  it  does  not 
appear  to  be  presented  on  the  oath  of  the  grand  jury." 

The  indictment  recites  that  the  grand  jurors  were  duly  impanneled 
and  sworn,  and  if  it  be  sacramental  for  the  expression,  '*  upon  their 
oath  present, -etc.,"  to  be  used,  we  have  no  doubt  it  is  so  used;  the 
whole  of  said  expression  being  in  the  transcript  except  the  word 
''oath,"  which  is  necessarily  a  clerical  error  in  copying.  We  can 
make  no  other  rendering  of  the  paragraph. 

Judgment  affirmed. 

Rehearing  refused. 


No.  3012. 
Samubl  Jamison  v,  J.  H.  Pothaus  et  als. 

In  view  of  the  facta  detailed  by  plaintiff  himaelf,  showing  that  he  and  his  family,  departing^ 
from  New  Orleans,  where  his  usoal  residence  used  to  be,  lived  and  resided  daring  the 
war  within  the  Confederate  lines,  it  is  evident  that  plaintiff  did  not  reside  in  New  Orleana 
on  the  sixth  of  April,  1H63,  the  time  of  the  protest  of  the  note  on  whioh  he  appears  aa 
indorser,  and  that,  as  he  had  no  known  phice  of  reaidenoe,  the  notice  deposited  for  him 
by  the  notary  in  the  post  office,  pursuant  to  the  act  of  1855,  was  sufficient  to  fix  bia 
liability. 

Beaidea,  the  plaintiff,  on  the  ground  that  he  did  not  know  he  was  legally  released  by  the 
want  of  notice,  can  not  be  permitted  to  recover  the  sum  which  he  voluntarily  paid  as  a 
compromise  for  a  larger  sum  claimed  of  him.  He  preferred  to  pay  this  sum  to  the  hope 
of  saining,  balanced  by  the  danger  of  losing  the  law  suit  which  the  defendants  wer» 
about  to  bring  against  him.  The  settlement  or  transaction  has  a  force  equal  to  the 
authority  of  the  thing  a^fndged. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
lenSf  J.  OThos,  Hunton,  for  plaintiff  and  appellant.  James  Brewery 
H,  L,  Davis,  for  defendants  and  appellees. 

MoBGAN,  J.  The  plaintiff  appeals  from  the  judgment  rejecting  his 
demand  to  recover  of  the  defendants  $3175,  the  amount  paid  by  him 
in  compromise  of  a  note  on  which  he  was  an  indorser.  The  ground 
for  the  action  is,  that  plaintiff  made  the  payment  in  ignorance  of  the 
tact  he  was  not  liable  as  indorser,  because  he  had  not  been  properly 
notified  of  the  dishonor  of  the  note. 

The  first  question  is,  was  the  plaintiff  properly  notified  of  the  dis- 
honor of  the  notet 

If  his  residence  was  in  the  city  as  he  contends,  at  the  time  of  the 
protest  in  August,  1863,  the  notice  was  insufficient,  because  it  was  not 
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served  perooDitlly,  nor  at-  the  domicile  of  the  plaintiff.  But  if  he  did 
not  reside  here  and  had  no  known  place  of  residence,  as  the  defendants 
contend,  the  notice  deposited  in  the  postoffice  for  him,  pnrsaant  to  the 
act  of  1855,  was  sufficient  to  fix  his  liability. 

It  is  trae  the  plaintiff  swears  that  his  domicile  was  on  Baronne  street, 
where  he  has  resided  for  the  last  twenty  years ;  still  the  facts  detailed 
by  him  on  cross  examination  show  conclusively  that  he  did  not  reside 
there  in  August,  1863,  the  time  of  the  protest,  and  that  he  then  had  no 
known  place  of  residence.  He  left  the  city  in  May,  1862,  to  go  into 
Confederate  lines ;  neither  he  nor  his  family  resided  here  in  1863;  he 
does  not  know  where  he  was  on  the  sixth  August,  1863,  but  thinks  he 
was  at  Opelousas  or  at  Natchitoches ;  he  did  not  return  with  his  family 
to  reside  in  New  Orleans  until  after  the  war. 

In  view  of  the  facts  detailed  by  himself,  showing  that  the  plaintiff 
and  his  family  lived  and  resided  during  the  war  in  Confederate  lines, 
we  have  no  difficulty  in  finding  that  the  plaintiff  did  not  reside  in  New 
Orleans  on  the  sixth  August,  1863,  the  time  of  the  protest  of  the  note, 
notwithstanding  his  conclusion  or  opinion  to  the  contrary. 

He  had  no  known  place  of  residence  and  the  notice  put  in  the  post- 
office  for  him  by  the  notary  was  sufficient.    6  Ap.  364. 

Besides,  at  the  time  of  the  compromise,  the  plaintiff  knew  he  had 
not  been  served  with  notice  of  the  dishonor  of  the  note  either  in 
person  or  at  his  residence,  because  his  person  and  his  residence  being 
in  Confederate  lines  at  the  time  of  the  protest  could  not  be  reached  by 
the  notary. 

For  $3175  the  plaintiff  settled  or  compromised  the  debt  which 
amounted  to  some  $4500,  including  interest.  He  preferred  to  pay  this 
sam  to  the  hope  of  gaining  balanced  by  the  danger  of  losing  the  law- 
suit which  the  defendants  were  about  to  bring  against  him.  The 
settlement  or  transaction  has  a  force  equal  to  the  authority  of  the 
thing  adjudged.  And  the  plaintiff  has  failed  to  show  sufficient  gi'ounda 
to  annul  it. 

Judgment  affirmed. 
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No.  4910. 
Statb  ex  rel.  R.  Taylor  v.  Judge  of  the  Superior  District  Court. 

It  has  been  ao  often  deeided  that  a  defendant  may  release  on  bond  the  sequestration  of  his 

property  that  it  can  no  longer  be  considered  an  open  question.  ^^.  ^j 

Tbe  right  to  appeal  from  the  order  refusing  this  right  is  equally  well  settled.  -     _ 

It  is  not  true  that  the  right  to  release  on  bond  applies  only  to  cases  iUling  under  article  26  65 
975  C.  P.,  and  that  a  sequestration  ordered  ex  ojleio  by  the  court  under  article  S74  can  not  ^^^  ^i 
be  thus  released. 

Artiele  319  C.  P.  means  what  it  says.  Its  terms  are  general.  Except  in  cases  of  fkilure,  any 
sequestration  may  be  released  on  bond.  Were  the  meaning  of  article  279  doubtful,  a 
liberal  construction  would  be  given  to  it,  because  the  article  is  remedial  in  its  character. 

APPLICATION  for  a  mandamas  against  the  judge  of  the  Superior 
District  Court,  parish  of  Orleans.     W,  H.  Hunt,  for  relator. 

Wtly,  J.  The  State  sued  to  annul  the  lease  or  contract  by  virtue 
of  which  the  relator  controls  and  administers  the  New  Canal  and 
ahell  road  extending  from  the  city  to  the  lake. 

While  this  snit  was  pending  for  trial  in  the  Superior  District  Court, 
the  judge,  on  the  suggestion  of  the  Attorney  General,  made  an  ex  parte 
order  directing  the  sequestration  of  the  *'  shell  road,  the  canal,  basin, 
dredge  boats,  toll  gates,  horses,  mules  and  all  other  property  con- 
nected with,  used  in  its  operation  or  in  any  wise  appertaining  thereto." 
Under  this  order  all  the  property  was  seized  by  the  sheriff. 

The  relator  then  moved  to  set  aside  the  sequestration  on  giving 
bond  for  the  value  of  the  property  sequestered.  Being  refused  this 
right,  he  sought  in  this  court  the  mandamus  upon  which  the  case  is 
now  presented  for  examination. 

It  has  been  so  often  decided  that  a  defendant  may  release  on  bond 
the  sequestration  of  his  property,  that  we  consider  it  no  longer  an  open 
question. 

The  right  to  appeal  from  the  order  refusing  this  right  is  equally 
well  settled. 

'^  The  possession  and  use  of  the  property  of  the  defendant  may  be 
necessary  to  the  maintenance  of  his  credit;  to  the  performance  of  his 
obligations  to  others }  nay,  to  the  very  existence  of  himself  and  family. 
A  judgment  rendered  in  his  favor  after  years  of  litigation,  restoring 
him  to  his  property,  would  come  too  late  to  afford  a  remedy.  The 
iignry  might  be  irreparable."    5  N.  S.  42. 

The  respondent,  however,  contends  that  the  right  to  release  on  bond 
applies  only  to  cases  falling  under  article  275  C.  P.,  and  that  a  seques- 
tration ordered  ex  officio  by  the  court  under  article  274  can  not  be  thus 
released. 

''A  defendant  against  whom  a  mandate  of  sequestration  has  been 
obtained,  except  in  oases  of  failure,  may  have  the  same  set  aside  by 
executing  his  obligation  in  favor  of  the  sheriff,  with  one  good  and 
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solvent  sarety,  for  whatever  amoant  the  judge  may  determine^  as 
being  equal  to  the  value  of  the  property  to  be  left  in  his  possession.''' 
C.  P.  279. 

We  think  this  article  means  what  it  says.  Its  terms  are  general. 
Except  in  cases  of  failure,  any  sequestration  may  be  released  on  bond«^ 
Had  the  law  giver  intended  the  relief  granted  by  article  279  to  apply 
only  to  sequestrations  issued  under  article  275,  a  limitation  to  that 
effect  would  have  been  expressed  in  the  article.  If  its  meaning  were 
doubtful,  a  liberal  construction  would  be  given,  because  the  article  is- 
remedial  in  its  character. 

It  is  therefore  ordered  that  the  mandamus  herein  be  made  peren^p- 
tory. 


No.  4946. 

State  of  Louisiana  ex  reL  Garthwaite^  Lewis  &  Miller  v.  The 
Judge  of  the  Fourth  District  Court,  Parish  of  Orleans. 

Wliere  the  Jndge  a  quo,  on  a  rale  to  show  canse,  answered :  that  seToral  days  after  the  ren- 
dition of  the  Judgment  by  the  Jury,  the  defendant's  counsel  importuned  him  to  sign  a 
document  tendered  to  him  as  a  bill  of  exceptions:  that  respondent  refused  to  sign  the- 
document  presented,  because  it  was  not  a  bill  of  exceptions ;  that  bills  of  exceptions  can. 
only  be  taken  in  civil  cases  during  the  trial ;  that  they  must  show  upon  their  face  that 
they  were  signed  at  the  trial,  and  that  no  bill  of  exceptions  will  lie  after  the  trial  and 
rendition  of  a  verdict ;  that  the  counsel  of  the  defendant  on  the  Saturdaj-  previous  to  the 
Monday  on  which  the  verdict  of  the  jury  was  rendered,  did  not  ask  to  be  allowed  a  bill 
of  exceptions  to  the  action  of  the  court; 

Held— That  the  respondent,  in  the  main,  assigned  reasonable  cause  for  declining  to  sign  the 
bill  of  exceptions. 

APPLICATION  for  a  mandamus  directed  to  the  judge  of  the  Fourth 
District  Court,  parish  of  Orleans.  Ldbatt,  Aroni  <&  Clinton,  for 
relators.    Judge  Lytich,  in  propria  persona. 

Taliaferro,  Jr  The  relators  complain  that  the  judge  of  the  Fourth 
District  Court  refused  to  sign  a  bill  of  exceptions  taken  on  their  behalf 
in  a  suit  that  was  pending  in  that  court,  wherein  J.  H.  Hopkins  was 
plaintiff  and  Garthwaite,  Lewis  &  Miller  were  defendants ;  that  rela- 
tors set  forth  that  they  are  desirous  of  appealing  from  the  judg- 
ment rendered  against  them  in  that  case,  founded  upon  the  ver- 
dict of  a  jury,  and  that  without  the  said  bill  of  exceptions  signed  by 
the  judge  they  would  be  unable  to  complete  the  transcript  of  appeal. 

The  following  is  the  bill  of  exceptions  relators  complain  the  judge 
refused  to  sign : 

**Be  it  remembered  that  on  Monday,  the  thirtieth  of  June,  1873,. 
immediately  after  the  opening  of  this  honorable  court,  and  in  presence 
of  judge  and  jury,  but  before  the  reception  and  opening  of  their 
verdict  and  conclusions,  and  in  order  to  preserve  the  rights  of  the  de- 
fendants, so  that  they  may  not  be  prejudiced  by  silence,  apparent- 
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aeqaieacenoe  or  any  oinisaioD,  whether  the  said  verdict  be  for  or 
against  them ;  that  David  C.  Labatt,  one  of  the  defendant's  cooosel, 
in  open  ooart,  in  presence  of  jndge  and  jury,  heretofore  sworn  herein, 
then  and  there  arose  and  excepted  and  objected  to  the  reception  of 
said  verdict  or  sealed  document  by  them  presented  on  the  following 
groands : 

'*  J¥r9<— That  by  the  minutes  of  the  court  of  Saturday,  June  28, 187;!, 
in  this  case,  which  are  made  part  liereof,  this  honorable  court  on  said 
Saturday,  after  sending  the  jury  into  the  jury  room  a  second  time  to 
deliberate  further,  adjourned  the  court  to  Monday,  June  30;  that  con- 
sequently there  was  intervening  Sunday,  twenty*ninth  of  June,  on 
which  the  court  could  not  and  did  not  hold  session,  and  did  not  intend 
to  hold  session,  and  by  the  terms  of  article  529,  Code  of  Practice,  the 
coart  was  without  lawful  power  or  authority  to  direct  a  sealed  verdict 
to  be  rendered  in  this  case,  or  any  other  verdict,  unless  it  adjourned 
to  meet  next  day,  and  the  same,  whether  sealed  or  not,  is  therefore 
absolutely  null  and  void  and  vicious;  that  the  court  was  in  this  case 
composed  of  judge  and  jury,  and  when  the  court  adjourned  on  Satur- 
day, only  to  meet  again  on  Monday,  the  jury  ipso  facto  was  funotua 
officio  and  ex  necessitate  rei  defunct  and  discharged  quoad  this  case,  and 
utterly  incompetent  to  render  any  verdict  whatever. 

" Second— That  counsel  for  defendant  did  on  said  Saturday,  just  be- 
fore the  adjourn  men  t  aforesaid,  about  6:30  P.  M.,  rise  and  inform  the 
court  that  under  the  circumstances,  as  stated  in  the  first  ground  above, 
a  verdict  obtained  before  twelve  o'clock  M.  that  night,  unless  the  court 
was  in  session  to  receive  it,  or  intended  to  be  holden  on  Sunday,  the 
next  day,  would  be  illegal,  null  and  void;  and  counsel  referred  to  the 
practice  in  this  and  other  civil  courts  in  that  regard,  and  called  upon 
the  deputy  clerk  to  state  whether  or  not  such  was  his  experience,  and 
to  which  he  assented ;  but  the  court  declined  to  receive  any  advice  or 
snggestion,  remarking  that  counsel  was  only  acting  in  the  interest  of 
his  client,  who  wanted  the  jury  discharged,  and  that  the  point  T^aa 
not  well  taken,  and  persisted  in  refusing  to  discharge  the  jury. 

*'  Third — 'That  article  529,  Code  of  Practice,  is  clear  and  distinct, 
and  only  permits  a  sealed  verdict  under  certain  circumstances,  to  wit : 
'  When  the  court  adjoarns  to  meet  the  following  day,'  which  was  nt)t 
done  in  this  case,  and  therefore  the  action  of  the  jury  was  and  is  ille- 
gal, contrary  to  law,  and  coram  nan  iudice  absolutely  null  and  void, 
and  should  not  be  received  or  recognized  by  the  court." 

To  a  rule  to  show  cause,  the  judge  of  the  Fourth  District  Court 
responds  that  upon  the  Monday  following  the  a^ournment  of  tlie 
court,  on  the  evening  of  the  previous  Saturday,  when  the  sealed  ver- 
dict of  the  jury,  previoosly  retumed  to  him  at  the  hour  of  one  o'oU>ck 
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state  ex  reL  Garthwaite,  Lewis  &  Miller  y.  The  Judge  of  the  Fourth  District  Court. 


26     08 
113    898 


A.  M.  of  that  day,  was  about  to  be  read  in  open  court,  the  defendant's 
counsel  rose  and  objected  to  the  reception  of  the  sealed  verdict,  and 
offered  to  read  some  document  which  he  held  in  his  hand^  whereupon 
the  counsel  was  informed  by  the  court  that  he  could  not  be  permitted 
to  read  any  document  at  that  time  or  to  prevent  the  reading  of  the 
verdict,  and  that  the  counsel  was  then  informed  that  if  there  were 
Anything  irregular  or  illegal  in  the  action  of  the  jury  or  of  the  court,  it 
would  be  ground  that  might  be  set  up  on  a  motion  for  a  new  trial,  and 
in  that  way  might  be  placed  in  the  record  and  presented  for  examina- 
tion by  this  court  on  appeal.  The  respondent  says  that  several  days 
after  the  rendition  of  the  verdict  by  the  iury,  the  defendant's  counsel 
importuned  him  to  sign  a  document  tendered  to  him  as  a  bill  of  excep- 
tions, and  alleged  to  be  the  same  the  counsel  had  offered  to  read  on 
Monday  previous  before  the  court  and  jury ;  that  respondent  refused 
to  sign  the  document  prest'nted;  that  it  is  not  a  bill  of  exceptions; 
that  bills  of  exception  can  only  be  taken  in  civil  caoes  during  the  trial; 
that  they  must  show  upon  their  face  that  they  were  signed  at  the  trial, 
and  that  no  bill  of  exceptions  will  lie  after  the  trial  and  rendition  of 
the  verdict;  that  the  counsel  of  the  defendaut,  on  the  Saturday  pre- 
vious to  the  Monday  on  which  the  verdict  of  the  jury  was  rendered,  did 
not  ask  to  be  allowed  a  bill  of  exceptions  to  the  action  of  the  court. 

We  think  the  respondent,  in  the  main,  assigns  reasonable  cause  for 
declining  to  sign  the  bill  of  exceptions  tendered. 

It  is  therefore  ordered  that  the  rule  be  discharged  at  the  cost  of  the 
relators.  

No.  4810. 
State  of  Louisiana  v,  Gregoire  Russell. 

The  Attorney  General  bas  the  right  to  designate  an  attorney  at  law  to  assist  the  attorney  for 
the  State,  or  to  prosecnte  alone  in  certain  cases. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.    Abell,  J. 
Criminal  case.    A.  Gastinelt  for  appellant.    A.  P.  J^ield,  Attorney 
General,  for  the  State. 

LuDBLiNG,  C.  J.  The  defendant,  having  been  convicted  of  the 
•crime  of  rape,  moved  the  court  to  arrest  the  judgment,  on  the  ground 
that  the  prosecution  was  conducted  entirely  by  an  attorney  at  law, 
other  than  the  Attorney  General  or  district  attorney  of  the  State  of 

Louisiana. 

The  Attorney  General  has  the  right  to  designate  an  attorney  at  law 
to  assist  the  attorney  of  the  State  or  to  prosecute  alone,  in  certain 
cases.  See  acts  of  1872,  pages  61  and  62.  The  motion  was  correctly 
overruled. 

It  is  therefore  ordered  that  the  judgment  be  affirmed. 
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Bemuml  ▼.  Home  Matnal  Inannuioe  Company  of  New  Orleans.        ' 

I  ■    ■  ■  ■    ■  I      ■  _ll     I       I  !■___■  ..  .  . ' 

No.  2968. 

Antonio  Dermani  v.  Home  Mutual  Insurance  Company,  of  New 

Orleans. 

Wheie  the  oontraot  of  insurance  contained  the  followiug  clause :  "  This  policy  is  not  assign* 
able  unless  by  consent  of  this  corporation  manifested  in  writing,  and  in  case  of  any 
transfer  by  sale  or  otherwise  without  such  consent,  tliis  policy  shall  from  thenceforth  be 
void  and  of  no  effect ;" 

Held— That  this  prohibition  does  not  apply  to  the  assignment  of  the  interests  of  one  partner 
to  the  other,  and  that  it  can  not  be  inferred  to  have  been  the  intention  of  the  contracting 
parties  that  the  plaintiff  could  not  buy  out  his  partner  and  continue  the  business  without- 
the  consent  of  the  defendants,  on  pain  of  forfeiting  the  policy. 

The  prohibitory  clause  must  be  construed  strictly,  and  if  its  application  to  the  case  before 
this  court  be  doubtful,  the  doubt  must  be  construed  against  the  defendants,  the  obligors 
in  the  contract  of  insurance. 

It  is  true  the  clause  expressly  prohibits  the  transfer  bj'  sale  or  otherwise  of  the  policy ;  but- 
it  does  not  expressly  prohibit  a  change  of  interests  among  the  partners,  nor  does  it  ex*^ 
pressly  prohibit  the  assignment  of  the  interests  of  one  partner  to  the  other. 

If  the  defendants  had  intended  to  place  such  a  limitation  upon  the  rights  of  the  assured,  the> 
intention  should  have  been  expressed  in  the  instrument  and  not  lett  to  inference,  because 
a  prohibitory  clause  can  not  be  extended  by  implication. 

In  a  contract  of  insurance,  as  in  every  other,  it  is  the  intention  of  the  parties  that  must  be 
considered.  In  the  instrument  before  the  court  there  is  nothing  to  be  found  to  warrant 
the  conclusion  that  the  plaintiff  forfeited  the  policy  by  accepting  the  assignment  of  hi» 
partner's  interest  in  the  business,  without  the  written  consent  of  the  defendants. 

In  the  course  of  business  partners  often  become  dissatisfied,  and  change  the  film  by  one 
party  transferring  his  interest  to  the  other,  as  was  done  in  this  case.  This  occurrence  I9 
so  common,  that  these  parties  must  be  presumed  to  have  contracted,  knowing  it  might 
arise  during  the  period  of  the  insurance,  and  if  it  was  desirable  to  put  a  limitation  upon 
the  right  of  the  assured  in  this  respect,  a  stipulation  to  that  effect  should  have  been 
inserted  in  the  instrument. 

By  the  assignment  in  question  no  new  party  was  introduced  into  the  contract  whom  the 
defendants  might  not  be  willing  to  trust.  In  issuing  the  xwlicy  to  Joseph  H.  Taboury  k 
Co.,  they  virtually  declared  the  trustworthiness  of  each  of  the  partners,  so  that  it  can 
not  be  obtjeoted  that,  by  virtue  of  the  assignment  to  plaintiff,  the  detendants  were  forced 
to  insure  a  i>er8on  they  had  not  consented  to  trust. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
lens,  J.  Sambola  &  Ducras,  for  plaintiff  and  appellee.  £andolph. 
Singleton  dk  Browne^  for  defendants  and  appellants. 

Wyly,  J.  The  defendants  appeal  from  the  judgment  condemuin^^ 
them  to  pay  the  plaintiff  $365  60  on  a  policy  of  insurance  issued  by 
them  to  the  commercial  firm  of  Joseph  H.  Taboury  &  Co.,  for  $4000  on 
their  ''merchandise,  being  stock  in  trade  and  on  commissions  con- 
tained in  brick  store  situated  on  Front  street,  No.  27,  and  running 
back  to  Fulton  street.  No.  28."  The  plaintiff  joins  in  the  appeal  and 
prays  that  the  judgment  be  increased  to  $731,  the  amount  prayed  for 
in  the  petition. 

About  four  months  before  the  fire  occurred  Joseph  H.  Taboury  retired 
from  the  firm  of  Joseph  H.  Taboury  &  Co. ,  and  dissolved  his  copartner- 
ship with  the  plaintiff,  and  it  was  stipulated  in  the  act  of  dissolution 
that  the  said  Antonio  Dermani  was  to  take  the  entire  stock  of  mer- 
chandise belonging  to  said  firm,  together  with  the  lease  of  the  store* 
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house  occupied  by  them,  on  the  following  terms  and  conditions:  **The 
said  Antonio  Dermani  promises  and  binds  himself  to  pay  all  the  debts 
and  liabilities  of  said  firm  without  exception,  amounting  to  $d49'0  09.^ 
*  *  *  He  also  binds  himself  to  pay  the  rent  of  said  store  when  due, 
and  also  to  pay  Joseph  H.  Taboury  tlie  som  of  $725,  $902  thereof  in 
«ash,  and  the  balance  In  thirty  days.  He  was  also  authorized  to  col- 
lect all  the  claims  and  liquidate  the  affairs  of  the  partnership. 

If  the  partnership  had  continued  there  would  be  no  question  as  to 
the  liability  of  the  defendants  for  the  amount  claimed.  But  in  the 
contract  ot  insurance  we  find  the  following  clause:  *' This  policy  is 
not  assignable  unless  by  consent  of  this  corporation,  manifested  in 
writing,  and  in  case  of  any  transfer,  either  by  sale  or  otherwise,  with- 
out such  consent,  this  policy  shall  from  thenceforth  be  void  and  of  no 
eflfect." 

Under  this  prohibition  the  policy  could  not  be  transferred  to  a  third 
party  without  the  written  consent  of  the  insurers,  so  as  to  bind  the 
latter  or  continue  the  rifiks.  The  question,  however,  is,  does  this  pro- 
hibition apply  to  the  assignment  ot  the  interests  of  one  partner  to  the 
other  f  Was  it  the  understanding  of  the  parties  that  the  plaintiff 
could  not  buy  out  his  partner  and  continue  the  business,  without  the 
consent  of  the  defendants,  on  pain  of  forfeiting  the  policy  Y  The  pro- 
hibitory clause  must  be  construed  strictly.  And  if  its  application  to 
the  case  before  us  be  doubtiul,  the  doubt  must  be  construed  against 
the  defendants,  the  obligors  in  the  contract  of  insurance.  It  is  true, 
the  clause  expressly  prohibits  the  transfer,  by  sale  or  otherwise,  of 
^  the  policy ;  but  it  does  not  expressly  prohibit  a  change  of  interests 
among  the  partners,  nor  does  it  expressly  prohibit  the  iissiguuient  of 
the  interests  of  one  partner  to  the  other. 

If  the  defendants  had  intended  to  place  such  a  limitation  upon  the 
rights  ot  the  assured,  the  intention  should  have  been  expressed  in  the 
instrument,  and  not  left  to  inference;  because  a  prohibitory  clause 
can  not  be  extended  by  implication.  Suppose  Taboury  had  died,  be- 
queathing his  interests  to  his  partner,  the  plaintiff,  would  that  avoid 
the  policy  ?  Would  the  very  purpose  and  object  of  the  insurance  he 
defeated  simply  because  one  of  the  partners  in  the  course  of  nature 
should  die,  and  his  interest  in  the  policy  be  transferred  by  succession 
to  his  heir  or  heirs  Y  Surely  not.  Because  such  a  transfer  is  not  within 
the  meaning  of  the  prohibitory  clause;  and  because  it  would  be  absurd 
to  suppose  the  parties  intended  the  conditional  obligation  of  the  de- 
fendants to  perish  by  the  death  of  one  of  the  assured,  an  occurrence 
not  within  their  power  to  prevent. 

In  the  contract  of  insurance,  like  every  other  contract,  it  is  the  in- 
tention of  the  parties  that  must  be  considered.    And  in  the  instrument 
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'before  ue  we  find  nothing  to  warrant  the  oonelnaion  that  the  plaintiff 
forfeited  the  policy,  by  aooeptiDg  the  aaBignment  of  his  partner's 
intereat  in  the  business,  without  the  written  consent  of  the  defendants* 
In  the  coarse  of  business  partners  often  become  dissatisfied  and  change 
the  Arm  by  one  partner  transferriog  his  interest  to  the  other,  as  was 
^ne  in  this  case.  This  occurrence  is  so  common  that  the  parties  are 
presumed  to  have  contracted  knowing  it  might  arise  daring  the  period 
of  the  insurance ;  and  if  it  was  desirable  to  pat  a  limitation  upon  the 
Tight  of  the  assured  in  tliis  respect,  a  stipulation  to  that  effect  should 
have  been  inserted  in  the  instrument. 

.  By  the  assignment  in  qaestion,  no  new  party  is  introduced  into  the 
•contract  whom  the  defendants  might  not  be  willing  to  trust.  In  issuing 
the  policy  to  Joseph  H.  Taboury  &  Co.  they  virtually  declared  the  trust* 
worthiness  of  each  of  the  partners.  So  therefore  it  can  not  be  objected 
that  by  virtue  of  the  assignment  to  plaintiff  the  defendants  were  forced 
to  insure  a  person  they  had  not  consented  to  trust.  16  Barbour,  S.  C. 
B.;  512  J  a2  N.  Y.  406  5  1.3  N.  Y.  412. 

The  other  question  is  sufficiently  answered  in  the  written  opinion  of 
the  Judge  a  ^o. 

It  is  clearly  proved  that  the  plaintiff  has  sustained  the  loss  coja« 
plained  of  in  the  petition,  and  he  should  recover  the  amount  prayed- 
for. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
eo  that  it  will  amount  to  seven  hundreil  and  thirty-one  dollars,  and  as 
thus  amended  that  it  be  affirmed  with  costs. 


No.  4794. 
State  of  Louisiana  v,  Henrt  Gibson. 

^Die  indictment  for  peijury  in  tbl«  o««e  ie  fatally  defective.  It  does  not  charge  that  the 
4ueeti<ni  which  the  defendant  ia  alleged  to  have  answered  falsely  was  material  to  the 
case  then  being  examined  by  the  grand  jury.  It  does  not  set  forth  the  snbstance  of  the 
offense;  nor  charge  that  the  delendant  willfully  made  oath  to  a  statement  of  material  fact, 
which  statement  was  false. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Natchi- 
toches. Orsbom,J.  Criminal  case.  c7.  Ptar^oti.  for  defendant  and 
appellant.  J.  Bo89ier,  District  Attorney  pro  tern.,  for  the  State, 
appellee.  * 

Wtlt,  J.  The  defendant  having  been  convicted  of  perjury  appeals 
from  the  judgment  sentencing  him  to  hard  labor  for  five  years  in  the 
penitentiary. 

The  indictment  charges :  '*  That  Henry  Gibson,  late  of  the  parish 
aforesaid,  on  the  fourteenth  day  of  August,  1873,  with  force. and  arms. 
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in  the  parisb,  district,  and  State  aforesaid,  and  within  the  jnrisdiotion 
of  the  Ninth  Judicial  District  Coort,  while  under  oath  as  a  witness  before 
the  grand  jnry,  the  oath  requiied  by  law  having  been  duly  administered 
by  J.  A.  Ducoumeau,  foreman  of  the  grand  jury,  who  had  authority 
by  law  to  administer  said  oath,  and  said  Henry  Gibson  while  so  under 
oath  and  being  questioned  on  certain  matters  under  investigation  in 
the  case  of  the  State  v.  Wheeler^  stated  falsely  while  so  under  oath, 
that  he  knew  notliing  about  the  hauling  of  any  cotton  from  the  ware- 
house of  Belzare  Slorens  on  or  about  the  ninth  day  of  November^  1872,. 
and  so  the  grand  jury  aforesaid,  upon  their  oath  aforesaid,  do  present 
that  the  said  Henry  Gibson,  a  witness  before  the  grand  jury  as  afore- 
said, the  foreman,  J.  A.  Docourueau,  having  sufficient  authority  to  ad- 
minister said  oath,  said  Henry  Gibson  did  in  manner  and  form  afore- 
said, then  and  there  commit  willful  and  corrupt  peijury  contrary  to 
the  form,"  etc. 

This  indictment  is  fatally  defective.  It  does  not  charge  that  the 
question  which  the  defendant  is  alleged  to  have  answered  falsely  waa 
material  to  the  case  then  being  examined  by  the  grand  jury.  It  does 
not  set  forth  the  substance  of  the  offense,  nor  charge  that  the  defend- 
ant Willi ully  made  oath  to  a  statement  of  material  fact,  which  state- 
ment was  false.    Archibold,  Criminal  Pleading,  vol.  3  page  5H2-12. 

The  motion  in  arrest  of  judgment  should  therefore  be  maintained. 

It  is  therefore  ordered  that  the  judgment  against  the  defendant  be 
annulled  and  reversed,  that  the  indictment  herein  be  set  aside. 


20     72' 

1?-^^^^  No.  2961. 

Gko.  W.  Campbell  v.  C.  A.  Miltknbbrger. 

The  plaintiff  knew,  aa  a  chemist,  that  his  iron  fence,  for  which  he  had  contracted  with 
defendant,  was  Joined  together  with  material  which  would  necessarily  go  to  rain,  and  he 
saw  the  min  commencing  within  a  year  after  the  work  was  completed.  It  was  then  thai 
he  should  have  compelled  the  defendant  to  do  his  work  in  a  proper  manner. 

It  is  not  sufficient  that  plaintiff  should  have  repeatedly  called  the  defendant's  attention  U^ 
the  bad  condition  of  the  fence ;  he  should*  as  he  could,  have  forced  him  to  a  compliance 
with  his  contract,  and  should  not  have  waited  seyen  yea*  s  to  claim,  as  damages,  a  greater 
amount  than  the  fence  originally  cost.  He  is  only  entitled  to  recover  from  the  defendant 
the  amount  which  it  would  have  cost  to  put  the  fence  in  a  proper  condition  when  it  was 
first  discovered  that  the  material  used  was  not  suitable^for  the  purposes  for  which  it  waa. 
intended.  , 

The  preset  iption  of  one  year  is  not  applicable  to  this  case.  It  applies  only  to  oases  arising 
from  damages  caused  by  the  commission  of  an  offense  or  qtuui  offenae. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Cullomy 
J.    Bandolphy  Singleton  dk  Browne,  for  defendant  and  appellant. 
R.  H,  Marr  dk  M.  A,  Fouie,  for  plaintiff  and  appellee. 
Morgan,  J.    Plaintiff  contracted  with  the  defendant  to  build  him 
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«D  iron  fenee  aboxU:  his  dwelling  and  premises.    The  fence  was  built  at 
a  coat  of  a  little  over  fiOOO.    It  was  erected  in  1861. 

This  suit  was  institated  in  January,  1868.  Its  object  is  to  recorer 
from  the  defendant  twelve  hundred  dollars  as  damages  caused  by  what- 
the  plaintiff  alleges  to  be  the  defectiye  and  improper  construction  of 
the  fence.  The  trouble  seems  to  be  that  the  top  and  bottom  bars  were 
put  on  with  sulphur,  which,  coming  in  contact  with  the  air,  forms  sul- 
phate of  iron,  and  destroys  the  rods.  Plaintiff  says  they  should  have 
been  put  on  with  lead,  and  this  seems  to  be  the  opinion  of  the  wit- 
nesses who  testified  on  the  trial  of  the  caase.  The  fence  was  put  up 
while  the  plaintiff  was  absent,  but  he  returned  shortly  afterward,  and 
he  says  that  it  was  about  a  year  after  the  work  was  done  that  he  ob- 
served the  decay.  He  is  a  physician,  and,  as  he  says,  *'  necessarily 
acquainted  with  chemistry,"  and  he  says  that  the  '*  formation  of  the 
sulphate  of  iron  is  a  necessary  consequence  of  the  sulphur  and  iron 
having  been  in  contact  with  dampness ;  it  is  impossible  to  place  irou 
in  contact  with  sulphur  without  forming  sulphate  of  iron  in  dampness." 
He  therefore  knew,  as  a  chemist,  that  his  fence  was  joined  together 
with  material  which  would  necessarily  go  to  ruin,  and  he  saw  the  ruio 
commencing  within  a  year  after  the  work  was  completed.  It  was  thoD 
he  should  have  made  his  complaint,  and  compelled  the  defendant  to 
do  his  work  in  a  proper  manner.  It  could  have  been  repaired  at  an 
expense  of  some  two  hundred  dollars.  He  says  he  repeatedly  called 
the  defendant's  attention  to  the  condition  of  the  fence,  but  this  was 
not  sufficient;  he  should,  as  he  could,  have  forced  him  to  a  compliance 
with  his  contract.  We  think  he  can  not  be  permitted  to  use  the  fence 
for  seven  years  and  then  call  upon  the  defendant  for  an  amount  of 
damages  greater  than  the  fence  originally  cost,  and  besides  retain  in  his 
possession  the  materials  of  which  it  is  made,  worth,  as  scrap  iron, 
some  $380.  But  he  is  entitled  to  something.  It  is  contended  on  the 
part  of  the  defendant  that  he  used  the  material  commonly  employed 
in  putting  up  iron  fences.  This  may  be  so  in  some  climates,  but  not 
in  this  one.  It  was  an  experiment  here  and  it  did  not  sacceed,  and  the 
defendant  knew  it  had  failed  in  time  to  make  it  perfect.  He  should 
have  done  so.  He  pleads  the  prescription  of  one  year,  relying  upoD 
article  2295  C.  C,  which  provides  that  ''every  person  is  responsible  for 
the  damage  he  occasions,  not  merely  by  his  acts,  but  by  his  negligenee,. 
his  imprudence,  or  his  want  of  skill. "  This  article  governs  cases 
arising  from  damages  caused  by  the  commission  of  an  offense  or  of  a 
quoH  offense,  and  as  ti.e  present  action  is  not  based  upon  the  one  or 
the  other,  it  does  not  apply. 

We  think  the  plaintiff  is  entitled  to  recover  from  the  defendant  the 
amount  which  it  would  have  cost  to  put  the  fence  in  a  proper  condition 
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^hen  it  was  first  diseovered  that  the  material  used  was  Dot  saitable  for 
the  purposes  for  which  it  was  intended,  say  two  hmdred  dollars. 

It  is  therefore  ordered  a^jadged  and  deereed  tJiat  the  jadgment 
appealed  from  be  amended  by  redacing  the  amount  allowed  to  two 
hundred  dollars  with  legal  interest  from  judicial  demand.  Appellant 
to  pay  the  costs  in  the  district  court;  those  of  this  court  to  be  paid 
by  appellee,  and  that  as  thus  amended  the  judgment  of  l^e  district 
<M>nrt  be  affirmed. 

Behearing  refused. 


No.  9003. 

A.  C.    Denodvion   v.   Rsbegca  A.    McNight — W.    C.    Harbison, 

garnishee. 

A  rale  wae  taken  by  plsintiff  on  the  garnishee  in  this  case  to  show  oanse  why  he  should  not 
pay  a  certain  Judgment  against  defendant,  because  he  had  in  his  possession,  noth with- 
standing his  negative  answer  which  was  alleged  to  be  false,  property,  rights  and  money 
of  defendant  to  pay  said  Judgment,  and  the  garnishee  on  the  day  named  for  the  trial  of 
the  rule,  excepted  to  it  on  the  ground  that,  bt-ing  a  new  suit  against  him,  it  could  not  be 
tried  in  vacation.  The  exception  was  overruled,  and  the  garnishee  filed  an  answer  in 
whloh  he  prayed  for  a  Jury.  The  exception  should  have  been  maintained ;  the  issues  pre* 
sented  were  such  as  should  have  been  submitted,  if  desired,  to  a  jury. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley 
J.     Oharcet  <&  Ihiplaniierj  for  plaintiff  and  appellee.    Bandolph^ 
Singleton  tk  Browne^  for  garnishee  and  appellant. 

Howell,  J.  Tlie  plaintiff,  having  obtained  judgment  for  $8964  76f , 
with  interest  against  the  defendant  individually  and  as  tutrix,  issued 
^rnishment  process  and  propounded  the  usual  interrogatories  to  Wm. 
C  Harrison  as  garnishee,  who  answered  each  interrogatory  in  the 
negative,  whereupon  plaintiff  took  a  rule  on  him  to  show  cause,  on  a 
<lay  named,  why  he  should  not  be  condemned  to  pay  the  amount  of 
4Mtid  judgment;  first,  because  his  answers  are  neither  categorical 
Dor  true,  but/abe,  evasive  and /ratidulen^  and  calculated  to  screen  the 
property  of  defendant  from  the  pursuit  of  plaiutiff;  and  f«econd, 
because  at  the  date  of  the  service  on  the  garnishee,  lie  was  the  agent 
of  defendant  individually  and  as  tutrix,  and  had  and  has  now  under 
his  control  and  in  his  possession  property,  rights,  money,  etc.,  of 
defendant  sufficient  to  pay  said  judgment.  On  the  day  named  the 
garnishee  excepted  to  the  trial  of  the  rule  on  the  grounds,  that,  being 
Jb  new  suit  against  him,  it  could  not  be  tried  in  vacation.  The  excep- 
tion was  overruled  and  the  garnishee  filed  an  answer  in  which  he 
prayed  for  a  jury  and  he  deposited  the  jury  fee.  The  jury  was  refused, 
the  trial  proceeded  and  the  rule  was  made  absolute,  condemning  the 
^rniehee  to  pay  $7000,  and  he  has  appealed. 
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Under  the  rnling  in  the  case  of  Hernandez  v.  James,  29  An.  488,  tlie 
exception  sbonld  have  been  maintained;  the  issaes  presented  are 
each  as  should  be  submitted,  if  desired,  to  a  jary. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reretiBed, 
and  that  this  cause  be  remanded  to  be  proceeded  in  aocording  to  law. 
Plaintiff  and  appellee  to  pay  costs. 


No.  4811. 
STAtB  OF  Louisiana  v,  Gaktaho  Rosa  akd  Rosa  Rosa. 

IThere  the  bill  of  exoeptions  wm  to  the  putting  of  leading  qaesUone  by  the  Attorney 
General  to  one  of  the  wiineMea  under  the  pretenae  that  the  person  tetttfying  was  an 
nnwilUng  witness,  and  without  having  first  propounded  preliminary  questions  to  the 
witness,  and  without  a  refusal  by  the  witness  to  answer  questions  propounded  to  her  in 
legal  form  on  the  examination  in  chief,  which  was  permitted  by  the  court,  and  all  the 
leading  questions  were  answered  by  the  witness;  and  where  the  judge  a  quo  snl^oined 
to  this  statement  in  the  bill  of  exoeptions  his  own  statement  why  he  had  x>ormitted  this 
course ; 

Hdd— That  Ihe  cireumstanoes  which  iBdneed  the  Judge  a  quo  to  permit  the  mode  of  interro- 
gation used  by  the  Attorney  General  constitute  matter  of  iaot  which  it  is  not  necessary 
to  examine,  as  upon  the  bill  of  exceptions  the  court  thinks  the  ruling  correct 

Where  the  exception  was  to  the  refusal  of  the  Judge  a  quo  to  send  the  Jury  back  for  further 
deliberatioo,  atter  the  Jury  had  returned  a  verdict  of  guilty  against  the  defendant  Chie- 
tano  BosA  accompanied  with  the  recommendation  of  mercy— the  rf  quest  being  predicat- 
ed ni>on  the  declaration  of  the  foreman  of  the  Jury  that,  in  rendering  the  verdict  with 
recommendation  to  meroy,  it  was  expected  that  the  court  might  be  enabled  to  inflict  a 
milder  sentence ; 

Held — That  the  exception  is  not  well  founded  and  must  be  overruled. 

The  court  a  qua  decided  correctiy  that  the  Jury  was  sworn  to  bring  in  a  yerdiot»  and  that 
the  reoommendation  to  clemency  was  mere  surplusage. 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.  Ahell,  J. 
Criminal  case.  A.  P.  Field,  Attorney  General,  for  the  State.  D. 
M,  C,  Hughes,  for  defendants  and  appellants. 

Taliaferro,  J.  Tlie  defendants  having  been  indicted  and  tried  for 
the  crime  of  arson,  one  of  them,  Geatano  Rosa,  was  convicted  and 
sentenced  to  hard  labor  in  the  penitentiary  during  his  natural  life. 
From  this  judgment  he  has  appealed.  The  other  defendant,  Rosa 
Rosa,  was  acquitted. 

We  are  furnished  with  no  brief  in  this  case,  nor  is  there  a  statement 
of  facts  presented.  We  find,  however,  two  bills  of  exceptions.  The 
first  is  to  the  putting  of  leading  questions  by  the  Attorney  General  to 
one  of  the  witnesses,  under  the  pretense  that  the  person  testifying  was 
an  unwilling  witness,  and  without  haying  first  propounded  preliminary 
questions  to  the  witness,  and  without  a  refusal  by  the  witness  to  answer 
questions  propounded  to  her  in  legal  form  on  the  examination  in  chief, 
which  irregular  and  illegal  course  was  permitted  by  the  court,  and  all 
(he  leading  questions  were  answered  by  the  witness.    The  court  sub* 
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joins  to  this  statement  in  the  bill  of  exceptions  that  the  witness  had 
fkiled  to  obey  the  sammons  of  the  court  and  eluded  the  officers  of  the 
court  aided  by  the  police  for  several  days,  causing  one  continuance  of 
the  case.  That  when  brought  into  court  by  attachment  and  placed 
upon  the  stand  she  hesitated  to  testify,  and  when  she  did,  her  answers 
were  evasive  and  for  the  purpose  of  contradicting  and  covering  up  the 
testimony  given  before  the  recorder ;  that  the  demeanor  of  the  witness 
on  the  stand  satisfied  him  that  she  was  an  unwilling  witness  or  in  the 
interests  of  the  defendants. 

The  circumstances  which  induced  the  judge  a  quo  to  permit  the  mode 
of  interrogation  used  by  the  Attorney  General,  constitute  matter  of  fact 
which  it  is  not  necessary  to  examine,  as  from  the  bill  of  exceptions 
we  think  the  ruling  correct.  The  other  bill  of  exceptions  is  to  the 
refusal  of  the  judge  to  send  the  jury  back  for  further  deliberation, 
after  the  jury  had  returned  a  verdict  of  guilty  against  the  defendant 
Gaetano  Rosa  accompanied  with  the  recommendation  of  mercy,  the 
request  to  send  back  the  jury,  for  further  deliberations  being  predi- 
cated upon  the  declaration  of  the  foreman  of  the  jury  that  in  rendering 
the  verdict  with  recommendation  to  mercy,  the  court  might  be  enabled 
to  inflict  a  milder  sentence. 

The  court  sustained  the  objections  of  the  Attorney  General  to  such 
a  course,  and  decided  correctly,  we  think,  that  the  jury  was  sworn  to 
bring  in  a  verdict  of  guilty  or  not  guilty,  and  that  the  recommendation 
to  clemency  was  mere  surplusage,  founding  its  decision  on  the  case  of 
the  State  i;.  Bradley,  6  An.  555. 

It  is  ordered  that  the  judgment  of  the  district  court  be  affirmed. 


^  ^^^  No.  4406. 

James  J.  O^Hara  v.  Succession  of  John  Davidson. 

The  api>eal  in  this  case  mast  be  dismissed,  because  the  thing  demanded  is  a  sam  of  money 
less  than  five  hnndred  dollars,  althongh  the  appellant  contends  that  the  court  has  joiia- 
dlction,  on  the  ground  that  the  demand  grows  out  of  a  contract  between  the  plaintiff  and 
the  city  of  New  Orleans  for  grading  and  shelling  a  long  street,  costing  several  thousand 
dollars,  and  that  the  validity  of  the  contract  is  involved. 

The  obligation  of  the  defendant  sought  to  be  enforced  involves  only  the  sum  of  two  hundred 
and  sixty-seven  dollars  and  seventy  seven  cents.  To  this  extent  only  the  contract  in 
question  concerns  him.  The  inquiry  here  is  not  as  to  the  obligatiuns  of  other  ttont 
proprietors. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans,    Duvig* 
neaudj  J.     8,  P.  Blanc,  for  plaintiff  and  appellee.     Ogden  <&  HUl, 
for  defendant  and  appellant. 

Wylt,  J.    This  is  a  suit  for  two  hundred  aod  sixty-seven  doUara 
and  seventy -seven  cents  for  half  the  cost  of  a  shell  road  constructed 
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in  front  of  defendant's  property  on  Locust  street  by  the  plaintiff, 
under  a  contract  with  the  city  of  New  Orleans,  passed  before  Andrew 
Hero,  Jr.,  on  the  eighth  of  Jane,  1872. 

The  plaintiff,  the  appellee  herein,  moves  to  dismiss  the  appeal  be- 
cause: 

F\T9i — This  court  is  without  jurisdiction,  the  matter  in  dispute  being 
less  than  five  hundred  dollars. 

Second — The  bond  is  insufficient  for  a  suspensive  appeal. 

On  the  first  ground  we  think  Ibhe  appeal  must  be  dismissed,  because 
the  thing  demanded  is  a  sum  of  money  less  than  five  hundred  dollars. 
The  appellant,  however,  contends  that  the  court  has  jurisdiction,  be- 
cause the  demand  grows  out  of  a  contract  between  the  plaintiff  and 
the  city  of  New  Orleans  for  grading  and  shelling  a  long  street,  costing 
several  thousand  dollars,  and  the  validity  of  that  contract  is  involved. 

The  obligation  of  the  defendant  sought  tr>  be  enforced  involves  only 
tiie  sum  of  two  hundred  and  sixty-f^even  dollars  and  seventy- seven 
cents.  To  this  extent  only  the  contract  in  question  concerns  him. 
Wl>ether  the  obligation  of  the  defendant  arises  out  of  the  same  in- 
strument that  several  obligations  of  other  persons  aiise,  or  whether  it 
springs  from  a  separate  contract,  is  immaterial.  The  inquiry  here  is 
not  as  to  the  obligations  of  other  front  proprietors.  For  aught  that 
appears  in  the  record  they  all  may  be  discharged. 

The  question  is,  what  is  the  amount  involved  in  the  legal  obligation 
sought  to  be  enforced  against  the  defendant  ?  It  is  a  sum  of  money 
less  than  five  hundred  dollars. 

In  Booney  v.  Brown,  21  An.  51,  the  question  was  whether  the  de- 
fendant was  bound  to  pay  four  hundred  and  twenty-one  dollars  and 
sixty-three  cents,  for  curbing  and  gutter  built  in  front  of  his  property 
in  the  city  of  Jefferson  under  a  contract  with  the  city  adjudicated  to 
the  plaintiff  pursuant  to  an  ordinance;  and  the  suit  was  dismissed 
because  the  amount  in  dispute  was  less  than  five  hundred  dollars. 
Doubtless  the  amount  of  the  contract  in  that  case  between  the  plaiu- 
tifi'  and  the  city  was  largely  over  five  buudred  dollars ;  but  the 
obligation  of  the  defendant  arising  by  operation  of  law,  in  view  of 
that  contract,  was  less  than  that  amount. 

In  this  case  the  contract  between  the  plaintiff  and  the  city  involved 
several  thousand  dollars,  and  it  produced  a  conventional  obligation 
against  the  latter  for  an  amount  doubtless  exceeding  five  hundred  dol- 
lars. But  the  obligation  sought  to  be  enforced  against  the  defendant 
is  not  a  conventional  obligation.  The  defendant  was  not  a  party  to 
the  instrument.  It  is  an  obligation  arising  by  operation  ot  law,  in 
view  of  the  adjudication,  the  contract  and  the  construction  of  the  work 
in  front  of  defendant's  property  on  Locust  street. 


78  SUPREME  COURT  OF  LOUISIANA, 


O'Hara  v.  Baoceagion  of  Davidson. 


The  oase  of  Williams  v.  Vance  2  An.  909,  is  not  in  point.  There  the 
defendant  was  sned  on  a  note  for  two  hundred  and  forty-seven  dollais 
and  fifty  cents,  being  one  of  a  series  given  to  the  plaintiff  for  a  tract 
of  land.  He  pleaded  failure  of  consideration,  and  that  he  had  been 
deceived  and  detranded  by  the  plaintiff  in  the  contract  of  sale.  He 
prayed  for  judgment  in  his  favor  upon  the  note  sued  upon,  and  for  a 
decree  that  the  other  notes  be  returned  and  the  contract  rescinded. 
There  tlie  defendant  demanded  the  rescission  of  the  sale,  and  his  in- 
terest in  that  contract  largely  exceeded  the  amount  necessary  for  the 
appellate  jurisdiction  of  this  court. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  with  costs. 


No.  3023. 
C.  J.  0*Hara  V,  N.  Schwab  et  al. 


Potlioff  &  Knight  institated  a  salt  agalost  Hill,  the  drawer  of  a  note,  obtained  Judgment^ 
iBsned  execution,  and  on  the  Judgment  not  being  satisfied,  sued  O'Hara  the  indorser,  who^ 
after  Judgment  against  him,  paid  the  amount  thereof.  The  present  suit  is  brought  by 
O'Hara  against  the  sheriff  and  his  sureties  to  make  him  and  them  resiwnsible  for  not 
having  collected  the  amount  of  Potthoff  &  Knight's  Judgment  against  Hill,  aUeging 
yarious  acts  of  omission  and  commission  amounting  to  malfeasance  and  nonfeasance  in 
office. 

The  error  in  this  case  lies  in  the  assumption  that  there  was  any  subrogation  in  the  Judgment 
of  Potthoff  Sc  Knight  against  O'Hara,  to  any  right  which  Potthoff  Sc  Knight  had  against 
Schwab  and  his  sureties  by  reason  of  any  neglect,  if  neglect  there  was,  in  executing  the 
Jieri/acicu  which  had  been  placed  in  his  hands.  The  sheriff  may  have  been  responsible 
to  them,  but  he  was  not  resiwnsible  to  O'Hara,  who  was  no  party  to  the  suit  from  which 
execution  issued. 

Therefore  the  conduct  of  the  sheriff  in  the  case  of  Potthoff  &  Knight  v.  WXL  can  not  give  rise 
to  any  action  against  him  and  his  sureties  in  the  oase  of  Potthoff  &  Knight  against 
O'Hara. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Pardee^  J.  BiUings  dc  HttgheSf  for  plaintiff  and  appellee.  Haw- 
Inns  (&  Tha/rp,  Cunningham  and  cT".  J.  Boman,  for  defendants  and 
appellants. 

Morgan,  J.  Potthoff  &  Knight  owned  a  note  for  seven  hundred 
and  twenty-four  dollars^  drawn  by  S.  L.  Hill  to  his  own  order  and  in- 
dorsed by  C.  J.  O'Hara.  The  note  not  having  been  paid  at  maturity,. 
Potthoff  &  Knight  sued  Hill,  in  February,  1868,  and  obtained  judg- 
ment against  him.  Execution  issued  thereon,  and  property,* both  real 
and  personal,  said  to  belong  to  Hill,  was  seized;  but  the  property  doea 
not  appear  to  have  been  sold. 

O'Hara,  the  indorser  on  the  note,  was  sued  in  New  Orleans  on  the 
fourteenth  April,  1869.  He  answered  that  the  sheriff  of  Jefferson  had 
seized  real  and  personal  property  belonging  to  Hill  sufficient  to  satisfy 
the  judgment  which  had  been  rendered  against  him;  that  theimifter 
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Hill  paid  one  huDdred  dollars,  aod  gave  his  notes  payable  in  install- 
ments at  from  two  to  eight  months  for  the  balance,  and  that  there- 
upon Hill  was  granted  a  delay  and  stay  of  proceedings,  and  accepted 
the  notes  as  payment  and  discharge  of  the  original  note,  which  operated 
his  complete  and  final  release  and  discharge  from  any  liability.  Judg- 
ment was  rendered  against  hiin.    It  was  satisfied. 

This  salt  is  instituted  against  Scbawb  and  his  sureties  on  his  bond  to- 
make  him  and  them  responsible  for  not  having  collected  the  amount  of 
Potthoff  &  Knight's  judgment  against  Hill,  alleging  various  acts  of 
omission  and  commission  by  which  the  sheriff  made  himself  responsi- 
ble, and  as  his  sureties  are  bound  with  him  for  his  malfeasance  and 
nonfeasance  in  office,  he  asks  a  judgment  against  them  for  the  amount 
he  has  been  compelled  to  pay.  There  was  a  decree  in  his  favor  and 
the  defendants  have  appealed. 

The  error  lies  in  the  assumption  that  there  was  any  subrogation  in 
the  judgment  ot  Potthoff  &  Knight  against  O'Hara,  to  any  right  which 
Potthoff  &  Knight  had  against  Schwab  and  his  sureties  by  reason  of 
any  neglect  of  his,  if  neglect  there  was,  in  executing  the  .fieri  facias 
which  had  been  placed  in  his  hands.  The  sheriff  may  have  been  re- 
sponsible to  them,  but  he  was  not  responsible  to  O'Hara  who  was  no 
party  to  the  suit  from  which  execution  issued.  Potthoff  &  Knight 
controlled  the  judgment  which  they  had  obtained  against  Hill  as  well 
as  the  fieri  fadas',  they  could  have  let  the  first  lie  dormant  or  have 
caused  the  second  to  be  returned,  or  they  could  have  ignored  the  prin- 
.eipal  altogether  and  sued  the  indorser  primarily,  for  he  was  responsible 
without  regard  to  the  maker  of  the  note. 

Therefore,  the  conduct  of  the  sheriff  in  the  case  of  Potthoff  &  Knight 
«.  Hill,  can  not  give  rise  to  any  action  against  him  and  his  sureties  in 
^e  case  of  Potthoff  &  Knight  against  O'Hara. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment* of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendants  with  costs  in  both  courts. 
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No.  4989. 

Lapene  &  Ferre  i;.  Edward  Meegel  ;  John  H.  McKee  v,  Edward 
Meegel — Consolidated  with  interventioDs  and  third  oppositions  of 
Greve,  Wilderman  et  als. 

The  recording  of  a  privilege  t4x>  late,  is  equivalent  to  not  recording  it  at  all,  so  far  as  the 
seizing  creditors  are  concerned ;  and  recording  it  after  the  property  upon  which  alone  it 
«an  be  executed  has  been  seized  and  taken  possession  of  by  the  sheriff  and  thus  put  tcwmy 
fh)ni  the  control  of  the  defendant,  does  not  affect  the  seizing  creditor's  rights. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche.   Beaiiie,  J.    J.    8,   Qoodej  for  plain tiffA  and  appellees. 
Kennardy  Howe  dt  Frentiss  and  S.  W.  Blake^  for  appellants. 

Morgan,  J.  Plaintiffs,  judgment  creditors  of  defendant,  seieed 
XLUiier  fieri  facias  certain  sugars  and  molasses,  portion  of  the  crop  of 
1873,  the  sugar  and  molasses  being  at  the  time  of  seizure  in  defend* 
ant's  sngarhonse.  The  seizure  was  made  on  the  thirteenth  November, 
1873.  The  sugar  and  molasses  were  sold,  and  the  contest  now  is  be- 
tween plaintiffs  and  third  opponents,  as  to  whom  the  proceeds  shall 
«o. 

Greve  &  Wilderman  claim  a  privilege  on  the  proceeds  on  the  ground 
that  they  are  commission  merchants,  and  that  they  made  the  advances 
and  furnished  the  supplies  which  were  necessary  to  enable  the  defend- 
ant to  make  the  crop. 

Nelson  and  others  claim  the  privilege  of  laborers  who  cultivated  and 
took  off  the  crop. 

A  motion  has  been  made  to  dismiss  the  appeal  in  so  far  as  Nelson 
and  his  co-laborers  are  concerned,  because  his  and  their  individual 
«laim  does  not  exceed  five  hundred  dollars.  But  the  aggregate  amount 
of  their  claims  greatly  exceeds  that  sum.  The  fund,  too,  to  be  dis- 
tributed, exceuds  that  amount.  We  think  the  motion  to  dismiss  should 
be  denied. 

Greve  &  Wilderman  allege  that  defendant's  indebtedness  to  them 
was  recorded  on  the  seventeenth  November,  1873. 

The  pay  roll  showing  the  respective  amounts  due  to  Nelson  and 
others  was  recorded  on  the  fourteenth  November,  1873. 

The  seizure,  under  plaintiffs' /m/acia«  was  made,  as  we  have  seen 
on  the  thirteenth  November,  1873. 

In  the  case  of  Y/hite  t;.  Bird,  23  An.  270,  where  the  sugar  and 
molasses  made  on  the  plantation  of  Bird  having  been  seized,  and 
where  Thibaut,  a  commission  merchant,  filed  a  third  opposition,  al- 
leging that  his  claim  for  supplies  furnished  for  the  use  of  the  planta- 
tion was  a  privileged  debt,  it  was  said  '*  the  account  of  the  third 
opponent  has  not  been  recorded.  He  can  not,  therefore,  assert  any 
privilege  so  as  to  affect  the  rights  of  the  seizing  creditors.*' 
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lo  the  case  of  Loeb  v.  Blum,  25  Ad.  232,  it  was  -held  ''as  between 
Spor,  the  consigoee,  and  Loeb  &  Co.,  the  latter,  as  seizing  creditors, 
are  to  be  paid  first.  Assnmiog  that  Spor  has  the  privilege  which  he 
claims,  but  with  regard  to  which  we  do  not  consider  it  necessary  to 
'express  any  opinion,  still  it  was  not  recorded  prior  to  LoeVs  seizure, 
«nd  can  not,  therefore,  prevail  against  it."  We  think  tliat  the  re- 
•cording  of  a  privilege  too  late,  is  eqaivalent  to  not  recording  it  all,  so 
far  as  seizing  creditors  are  concerned,  and  that  recording  it  after  the 
property  apon  which  alune  it  can  be  executed  has  been  seized  and 
taken  possession  ot  by  the  sheriff,  and  thus  pat  away  from  the  control 
of  the  defendant,  does  not  affect  the  seizing  creditoi-s'  rights. 

Jadgment  affirmed. 


No.  4629. 
Citizens'  Ban%  of  Louisiana  v,  A.  Dctbuclbt,  State  Treasurer. 

The  Citlsens*  Bank  obtAined,  by  mandamuA  prooeediQg  against  the  State  Treaaarer,  a  jadg- 
ment In  the  Superior  District  Coart  ordering  him  tn  pay  the  bank  (NM)0,000,  and  the 
plaintlfT  now  prays  that  an  iqjnnctlon  issue  to  restrain  the  Treasurer  from  paying  anj' 
warrant  or  warrants  out  of  the  general  iand,  until  he  shall  have  paid  the  petitioner  the 
said  sum  of  fSOO.OOO. 

The  position  taken  as  to  the  right  to  question  in  this  suit  the  validity  of  plaintiff's  claim, 
which  is  baaed  on  a  final  judgment-,  is  correct;  but  th^  remedy  sought  by  injunction  can 
not  be  aceorded.  This  is  not  the  mode  of  enforcing  or  ezecutiug  a  judgment  in  a  man* 
damns  suit. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Saw- 
kins  J.  A.  Piiot,  Finney  <&  Miller,  for  plaintiff  and  appellant.  A, 
JP.  Field,  Attorney  General,  J.  Q.  A.  Fellows  <&  Whitakerf  for  defendant 
and  appellee. 

Taliafbrro,  J.    The  Citizens'  Bank  alleges  that  in  July,  1872,  it 
had  obtained  by  mandamus  proceeding  against  the  State  Treasurer  a 
judgment  of  the  Eighth  District  Court  of  New  Orleans,  ordering  him 
to  pay  the  bank  (200,000,  with  eight  per  cent,  interest  from  twenty- 
seventh  February,  1872,  being  the  amount  of  State  warrants  issued  in 
its  favor  in  payment  of  an  equal  sum  loaned  to  the  State  to  pay  the 
per  diem  of  the  members  of  the  Legislature,  which  warrants  were 
issued  under  authonty  of  the  statute  No.  12,  approved  twenty-sixth 
February,  1872,  entitled  ''An  act  to  amend  an  act  entitled  an  act  de- 
fioiog  the  distances  from  the  domiciles  of  members,  etc.,  and  making 
ao  appropriation  to  defray  tlie  expenses  of  the  General  Assembly  and 
to  repeal  act  No.  52  ot   1869.''    The  act  of  twenty-sixth  February, 
1872,  the  plaintiff  shows,  provides  ''that  warrants  shall  be  paid  out  of 
any  money  in  the  treasury  to  the  general  fund,  and  out  of  the  first 
mooey  which  sliall  be  paid  into  the  treasury  to  the  credit  of  the  gene'- 
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ral  fandy  antil  all  the  warrants  issaed  ander  the  appropriation  made  ii> 
tluB  act  shall  have  been  paid.'*  The  plaintiff  complains  that  notwith- 
standing the  judgment  so  obtained  against  the  Treasurer,  he  has  failed 
and  retased  to  pay  the  bank  any  money.  The  plain tiflf  alleges  that 
large  amounts  have  been  paid  into  the  treasury,  and  other  warrants- 
paid  by  the  Treasurer,  to  the  great  injury  of  the  plaintiff.  The  plain- 
tiff prayed  that  an  injunction  issue  to  restrain  the  Treasurer  fromr 
paying  any  warrant  or  warrants  out  of  the  general  fund  until  he  shall 
liave  paid  the  petitioner  the  said  sum  of  $200,000,  with  interest  cor- 
respondingly with  the  amount  paid  to  the  district  judges  since  the 
rendition  of  the  judgment  in  favor  of  plaintiff  on  the  tliird  July,  1872,. 
and  not  to  pay  any  judicial  salary  for  the  future  without  paying  to 
petitioner  its  proportion  of  the  funds  in  the  treasury  upon  an  equal 
footing  and  rank  with  the  judges. 

There  was  an  order  rendered  to  show  cause,  and  a  preliminary- 
restraining  order  issued  until  the  rule  niH  should  be  tried.  Several 
interventions  were  filed  offering  the  prayer  of  the  petition  to  injoiH' 
the  Treasurer,  as  adked  by  the  plaintiff.  The  Attorney  General,  od 
behalf  of  the  State  and  the  Treasurer,  excepted  that  act  No.  12  of  1872,. 
and  especially  the  second  section  of  the  act,  is  uncoustitutional  and. 
void,  inasmuch  as  the  subject  matter  of  that  section  is  not  expressed, 
in  the  title;  that  the  duties  of  the  Treasurer,  as  required  of  him  la- 
the pleadings,  are  not  merely  ministerial,  but  of  an  executive  charac- 
ter, and  not  such  as  a  court  can  take  cognizance  of;  that  for  his  act» 
he  is  responsible  alone  to  the  Legislature  for  any  failure  in  the  per- 
formance  of  his  duties  or  for  any  misfeasance  in  office,  and  to  the 
parties  iu]ured  in  damages;  that  the  petition  and  interventions  set 
forth  no  cause  of  action ;  that  neither  law  nor  equity  authorizes  any 
warrant  on  the  general  fund  to  be  paid  in  prelerence  to  any  other  war- 
rant on  the  same  fund,  only  that  each  should  be  paid  in  the  order  iD 
which  they  were  drawn,  the  first  warrant  or  that  of  oldest  date  to  be 
paid  first  out  of  any  moneys  which  are  in  or  may  first  come  into  the 
treasury. 

On  these  issues  the  case  was  tried.  The  injunction  was  refused  and 
the  interventions  dismissed.  From  this  judgment  the  plaintiff,  the 
Citizens^  Bank,  alone  has  taken  the  appeal. 

It  seems  that  the  title  to  the  act  of  twenty-sixth  of  February,  1872^ 
does  not  express  all  its  objects  in  its  title.  It  is  *' An  act  to  amend  an 
act  entitled  an  act  defining  the  distances  from  the  domiciles  ot  the 
members  of  the  General  Assembly  to  the  State  House,  fixing  the  mode 
of  ascertaining  the  per  diem  of  members  of  the  General  Assembly  for 
the  time  engaged  in  going  to  and  returning  from  the  State  House  and 
their  mileage  to  be  paid,  and  the  number  of  egiployes  of  the  General 


NEW  ORLEANS,  FEBRUARY,  1874.  83 


CitUens'  Bank  of  Loalslaiut  v.  Dabuolet,  State  Treasurer. 


ABdembly  and  their  compensatioD,  and  definiDg  their  duties,  and 
making  an  appropriation  to  defray  the  expenses  of  the  General  As- 
sembly, and  to  repeal  act  No.  52  of  1869.'^ 

One  of  the  objects,  and  the  primary  one^  of  this  act  is  to  borrow 
$200,000,  which  the  second  section  of  the  act  authorizes  the  Governor 
to  do.  We  think  it  is  in  repugnance  with  article  114  of  the  constitu- 
tion of  the  State,  which  declares  that  '*  every  law  shall  express  its 
object  or  objects  in  its  title.*'  The  act  does  not  express  the  purpose 
to  borrow  $200,000. 

The  injunction  sought  for  by  the  plaintiff  would  operate  an  inter- 
ference with  and  a  control  of  the  functions  of  the  State  Treasurer  not 
warranted  by  law.  The  act  required  of  him  is  not  merely  ministerial. 
17  An.  311 ;  15  An.  334;  21  An.  352.  We  think  the  decree  of  the  lower 
court  correct. 

It  is  therefore  ordered  that  the  judgment  of  the  Superior  District 
Court  be  affirmed  with  costs. 


On  Rehearing. 

Howell,  J.  Counsel  for  the  bank  press  upon  our  attention  the  fact 
that  the  correctness  and  recognition  of  the  claim  herein  against  the 
State  was  definitively  settled  by  a  judgment  of  the  Eighth  District 
Coart  for  the  parisli  of  Orleans,  on  the  third  of  July,  1872,  in  the  man- 
damus suit  against  the  State  Treasurer,  represented  therein  by  the 
Attorney  General,  who  at  the  same  time  represented  the  State,  and 
contend  that  as  the  said  judgment  is  final,  the  unconstitutionality  of 
the  act  aatliorizing  the  debt  can  not  be  raised  in  this  proceeding,  the 
object  of  which  is  only  to  injoin  the  Treasurer  from  paying  any  one 
until  he  shall  have  complied  with  the  judgment  in  the  said  mandamna 
suit  by  paying  the  plaintiff  herein. 

This  poaiiion  as  to  the  right  to  question  in  this  suit  the  validity  of 
plaintiff's  claim  is  correct,  but  tlie  remedy  sought  by  injunction  can 
not  be  accorded.  This  is  not  the  mode  of  enforcing  or  executing  a 
judgment  in  a  mandamus  suit. 

The  injunction  was  properly  disallowed  in  the  lower  court;  but  as 
the  judgment  in  favor  of  the  bank  in  the  mandamus  proceeding  is 
final  and  conclusive  as  to  the  existence  and  legality  of  the  claim,  we 
erred  in  making  the  constitutional  question  the  reason  for  our  affirm- 
ance of  the  said  decree  on  the  injunction.  And  we  deem  it  unnecessary 
to  express  an  opinion  now  upon  the  right  of  a  court  of  justice  to  injoin 
the  State  Treasurer  from  paying  certain  parties  to  the  prejudice  oi 
others,  setting  up  an  alleged  legal  preference. 

For  the  reason  herein  given,  it  is  ordered  that  our  former  decree 
affirming  the  judgment  of  the  lower  court  remain  undisturbed. 
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No.  4766. 
James  Foulhouze  v.  Myra  Clark  Gaines 

The  plaintiff,  a  Judgment  creditor  of  defendant,  Mrs.  Gaines,  issaed  ezeontion  and  instituted 
garnishment  process  against  the  oitj'  of  New  Orleans,  the  latter  being  a  jndgmeut  debtor 
of  Mrs.  Gaines  by  virtae  of  a  Judgment  and  decree  of  the  United  States  Circuit 
.    Court. 

TThe  plaintifl  moved  that  the  city  of  New  Orleans  and  other  garnishees  show  cause  wby  thf 
said  city  of  New  Orleans  should  not  be  condemned  and  ordered  to  pay  to  the  sheriff  tbc 
amount  ol  plaintiff's  judgment  and  Jieri  facias,  on  the  ground  that  by  their  answers  it 
was  shown  that  the  city  had  sufficient  funds  to  pay. 

On  the  trial,  a  bill  ot  exceptions  was  taken  by  the  plaintiff  to  the  ruling  of  the  court  sus- 
taining objections  to  the  introduction  in  evidence  by  plaintiff'  ol  a  certified  copy  ol  the 
fieri  fcteicu  issued  in  the  case  of  Mrs.  Gaines  v.  The  City  of  New  Orleans  in  the  United 
States  Circuit  Court,  together  with  the  returns  on  the  fieri  facias  and  to  all  evidence 
whatever  in  support  of  the  averments  made  in  the  rule. 

The  objections  were,  that  plaintiff  could  not  proceed  summarily  by  rule  against  said  gar* 
nishees ;  that  they  were  entitled  to  trial  by  Jury :  that  the  granting  of  the  order  asked  for 
would  interfere  with  the  exclusive  Jurisdiction  of  the  United  States  Circuit  Court  and 
bring  the  State  court  in  conflict  with  it. 

The  court  a  qua  erred.  If  entitled  to  a  Jury,  the  garnishee,  city  of  New  Orleans,  went  into 
the  trial  without  prajing  lor  one.  She  was  a  mere  stakeholder  in  this  case  without 
Interest  on  her  part  as  to  whom  payment  should,  be  made. 

The  evidence  erroneously  rejected  was  intended  to  show  that  the  fieri  facias  held  by  the 
United  States  Marshal  was  returned  into  court  unsatisfied  in  whole;  that  no  property 
«was  found  to  seise,  and  that  nothing  was  made  on  the  writ.  The  Circuit  Court  of  the 
United  States  had  exercised  its  authority  in  the  rendition  of  the  Judgment.  That  Judg- 
ment was  the  property  of  Mrs.  Gaines,  and  like  any  other  property  she  owned,  was  lia- 
ble to  seizure  by  her  Judgment  creditors.  It  Is  impossible  therefore  to  perceive  bow  a 
.  conflict  of  juriadictioa  could  arise  from  the  proceedings  on  garnishment. 

APPEAL  from  the  Fourth  Didtiict  Court,  parish  of  Orleans.  Lynch, 
J.  B,  Haward  McCaleb,  for  plaintiff  and  appellant.  Laceijf  city 
4tttorney,  and  WaUh^  assistant  city  attorney,  for  the  city  of  New  Or- 
leans.^ Fellows  dt  Mills,  for  S.  M.  Todd;  Clarke^  JBayne  dt  Benshaw,  lor 
A,  Schreiber,  garnishees. 

Taliaferro,  J.  The  plaintiff  having  obtained  judgment  against 
4;he  defendant  for  the  sum  of  ten  thousand  dollars,  with  legal  interest 
thereon  from  the  fourteenth  of  Septt'raber,  187 1 ,  issued  execution  and 
dnstituted  garnishment  process  against  the  city  or  New  Orleans,  the 
latter 'being  a  judgment  debtor  of  Mrs.  Gaines  for  $125,266,  as  fixed 
iby  a  judgment  and  decree  of  the  United  States  Circuit  Court.  A. 
:€<5hriebery  S.  M.  Todd,  and  S.  B.  Packard,  United  States  Marshal,  were 
iftlso  cited  in  garnishment.  The  city  of  New  Orleans  answered,  that  at 
the  time  of  seizure  and  answer,  it  was  indebted  to  Myra  Clark  Gaines 
in  the  sum  of  $125,26t)  79;  that  the  judgment  has  been  seized  by  sun- 
dry persons ;  that  the  following  seizures  are  recorded  in  the  office  of 
'the  Administrator  of  Public  Accounts,  viz :  James  Emott  v.  Myra 
Olftrk  Gaines,  in  October,  April  and  August,  1873;  that  the  said  judg- 
ment in  favor  of  Mrs.  Gaines  and  against  the  city  of  New  Orleans  (as 
per  notice  from  them  dated  twenty-fifth  November,  1872),  had  been 
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assigned  to  A.  Sohrieber  and  S.  M.  Todd  3  that  a  seizare  had  been  made- 
in  the  gait  of  A.  B.  Magrader  and  J.  V.  Chilton,  v.  Mrs.  Gaines,  No.. 
25,359,  of  the  docket  of  the  Fourth  District  Coart;  that  Rhoda  £» 
White  had  given  notice  on  the  eleventh  of  April,  1873,  to  the  city  ta 
retain  for  her  fifteen  per  cent,  of  the  sam  due  to  her  by  Mrs.  Gainea- 
by  virtue  of  an  alleged  mortgage.  A.  Schrieber  answered  that  as- 
trustee,  with  S*  M.  Todd,  there  may  at  some  futnre  date  be  a  balance 
in  his  hands,  subject  to  the  order  of  Mrs.  Gaines,  of  which  the  nature^, 
description  and  amount,  if  any,  is  unknown  to  respondent.  S.  M.. 
Todd  answered :  I  am  one  of  the  two  trustees  to  whom  was  trans- 
ferrred  and  assigned  on  the  twenty-fitth  of  November,  1872,  a  certain^ 
judgment  in  favor  of  Mrs.  Gaines  against  the  city  of  New  Orleans  for 
$125,266  79,  and  all  moneys  that  may  be  collected  or  received  thereon; 
to  pay  first,  James  Emott  $40,000,  with  seven  per  cent,  interest  from 
the  first  of  November,  1872 ;  and  after  the  same  is  satisfied,  to  pay  the 
residue  to  Mrs.  Gaines  or  her  order;  that  previous  to  tlie  service  of 
these  interrogatories  I  had  received  and  accepted  orders  from  Mrs.. 
Gaines  to  pay  a  portion  of  the  proceeds  of  said  judgment  to  other 
parties;  also  claims  of  parties  claiming  privilege  and  garnishment  to- 
satisfy  judgments  against  Mrs.  Gaines,  in  all  amounting  to  $120,000. 
Should,  however,  the  judgment  against  the  city  of  New  Orleans,  with 
interest  thereon,  be  paid  in  full  into  tlie  hands  of  this  respondent^ 
there  will  probably  be  left,  after  satisfying  the  claims  above  alluded 
to,  a  sufficient  sum  to  satisfy  the  writ  of  fieri  facias  issued  in  this  oase^ 
unless  there  should  be  attorneys'  liens  and  other  claims  having  prefer- 
ence, of  which  respondent  knows  nothing.  S.  B.  Packard,  the  United) 
States  Marshal,  answered  that  he  holds  an  execution  in  favor  of  Mrs^ 
Gaines  against  the  city  of  New  Orleans  for  said  sum  of  $125,266  79,. 
but  has  made  no  seizure  under  it;  that  claims  have  been  made  against- 
said  sum  as  follows:  Race,  Foster  &  Merrick,  attorneys,  for  $10,000;. 
A.  Schrieber  and  S.  M.  Todd,  trustees  and  assignees  of  the  judgment;: 
Rhoda  C.  White  fifteen  per  cent.  Schrieber,  Todd  and  Packard,  ans- 
wered that  they  had  received  no  moneys  or  property  for  and  were  in 
no  manner  indebted  to  Mrs.  Gaines  or  her  assigns  of  the  judgment,  or 
by  virtue  of  the  trust  or  pledge  in  favor  of  Emott. 

Upon  these  answers  being  made,  the  plaintiff  proceeded  by  rulo 
against  the  city  to  show  cause  why  it  should  not  be  condemned  to  pay 
the  plaintiff's  demand.  In  support  of  the  mbtion  various  grounds 
were  stated.  Among  these  the  principal  are :  That  by  its  answers 
the  city  shows  that  it  is  indebted  to  defendant  in  a  sum  exceeding  the 
amount  of  plaintiff's  judgment;  that  the  answers  of  Schrieber  ancB^ 
Todd  show  that  the  transfer  to  them  is  a  mere  trust,  and  that,  for  a. 
sum  far  less  than  the  debt  due  to  the  defendant  by  the  city,  and  if  the 
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beneficiary,  Emott,  was  paid,  there  woald  remain  a  bialanoe  of  (85,000 
idue  Mrs.  Gainqs. 

That  the  answers  disclose  explicitly  no  other  charge  on  the  f and  ex- 
.<:ept  the  sam  due  Eiuott,  $40,000;  that  due  Race,  Foster  &  Merrick, 
.910,000,  and  a  sum  due  Magruder  &  Chilton.  That  in  regard  to  every 
^ther  claim  against  the  fund  the  iibswers  are  not  categorical,  but 
evasiye  and  contradictory,  and  must  be  construed  against  the  city. 
;Tbat  beyond  the  amount  due  Emott,  the  transfer  is.a  confessed  simu- 
.lation. 

To  this  motion  the  city  filed  an  exception,  setting  forth:  That  the 
present  proceeding  is  not  cognizable  by  the  court  nnder  a  role  or  sum- 
mary proceeding.  In  its  answer  the  city  contended :  That  Todd  and 
Schrieber,  Magruder,  Chilton  and  Rboda  E.  Wliite,  whose  claims  would 
^absorb  the  whole  fund,  and  who  assert  a  superior  privilege,  should  be 
made  parties  to  the  rule,  and  prayed  that  they  be  made  parties  by 
service  of  the  rule  and  answers. 

On  trial  of  the  rule  the  court  oi'dered  it  to  be  discharged.  The 
I>laiuti£F  has  appealed. 

A  bill  of  exce;  tions  was  taken  by  the  plaintiff  to  the  ruling  of  the 
icourt  sustaining  objections  to  the  introduction  in  evidence  by  the 
plaintiff  of  a  certified  copy  of  the  fieri  facias^  issued  in  the  case  of 
^yra  Clark  Gaines  v.  The  city  of  New  Orleans,  No.  26S>5,  United  States 
Oit'cuir  Court,  District  of  Louisiana,  together  with  the  returns  on  the 
Jieri  fadas,  and  to  all  evidence  whatever  in  support  of  the  averments 
made  in  the  rule.  The  objections  were :  That  plaintiff  could  not  pro- 
ceed summarily  against  them  by  rule.  That  they  weie  entitled  to 
trial  by  jury.  Tliat  the  granting  of  the  order  asked  for  would  inter- 
fere with  the  exclusive  jurisdiction  of  the  United  States  Circuit  Court 
4knd  bring  this  court  in  conflict  with  it. 

We  think  tiie  court  erred.  The  document  annexed  to  the  bill  of 
exceptions  shows  that  tiie  fi^  facias  held  by  the  United  States  Mar- 
«hal  was  returned  into  court  unsatisfied  in  whole;  that  no  property 
was  found  to  seize,  aiid  that  nothing  was  made  on  the  writ.  We  do 
not  perceive  that  a  confliction  of  jurisdiction  could  arise  from  the  pro- 
ceedings in  garnishment.  The  Circuit  Court  of  the  United  States  had 
exercised  its  authority  in  the  rendition  of  the  judgment.  Afierifaeias 
had  been  issued  and  returned  nulla  bona.  The  judgment  was  the 
property  of  Mrs.  Gaines,  and,  like  any  other  property  she  owned,  was 
liable  to  seizure  by  her  judgment  creditors. .  If  entitled  to  a  jury,  the 
city  went  into  the  trial  without  praying  for  one.  She  was  a  mere 
stakeholder  in  this  case,  without  interest  on  her  part  to  whom  pay- 
ment should  be  made. 

We  conclude  that  it  is  clear  from  the  answers  of  all  the  garnishees 
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that  over  and  above  the  amoaots  of  well  establUhed  claims  to  be  nit* 
isfied  oat  of  the  proceeds  of  Mrs.  Gainee'  judgineDty  and  which  have 
priority  over  the  plaintiff's  claim,  there  remains  a  safflcient  snm  to  pay 
and  acqnit  his  demand,  and  that  he  has  by  his  garnishment  process 
^eecured  it.    Coda  of  Practice,  articles  246,  643. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jndgment  of 
the  district  coart  be  ann ailed,  avoided  and  reversed.  It  is  further  or- 
<dered  that  the  plaintiff  have  and  recover  from  the  city  of  New  Orleans 
fas  garnishee  the  sum  of  $10,000,  with  legal  interest  thereon  from  the 
ibarteeath  September,  1871,  with  codte  in  both  courts. 

Rehearing  refused. 


No.  3074. 
Oharlbs  Zapata  v.  Honorinb  Cifrro  and  Eliza  Bougeke. 

IFhiea  a  note  in  negotiable,  it  ia  competent  for  plaintiff,  in  his  capacity  of  agent,  to  treat  the 
inatrnment,  aa  between  himself  and  all  other  i  ersons  except  his  principal,  as  his  own. 
In  this  ease  the  defendants  have  shown  no  equitable  groonds  of  deCsnae  thisy  werei 
entitied  to  set  np  against  the  maker  of  the  note. 

APPEAL  from  the  Seventh  District  C^^nrt,  pariAh  of  Orleans.    Oollens, 
J.     W.  0.  Benegre,  for  plaintiff  and  appellee.    J&.  Bermudez,  for 
•defendants  and  appellants. 

Taliaferro,  J.  On  the  fifteenth  May,  1857,  one  B.  Gnignon  execu- 
ted a  promissory  note  for  $2000,  dae  two  years  after  date,  and  drawn 
payable  to  his  own  order  nn4l  by  In  in  indorsed.  Its  payment  was 
«ecnred  by  special  mortgiige  on  property  in  New  Orleans.  This  note 
t>ecame  the  property  of  Pierre  Morrisot,  who  afterwards  trauiiferred  it 
<o  the  plaintiff. 

It  seems  ihiit  Gnignon,  the  maker  of  the  note,  in  a  settlement  with 
4he  defendants  after  the  death  of  their  mother,  whom  Guignon  had 
viarried,  transferred  to  them  a  number  of  lotd  and  buildings,  and  in 
<M>nsideratioii  thereof  they  obligated  themselves  to  pay  and  discharge 
in  the  place  of  Guignon  the  note  for  $2000  with  the  interest  thereon. 
The  objeet  ot  tliia  suit  is  to  enlorce  the  payment  of  the  note  against 
the  defendants  under  their  obligatiou  to  pay  it.  The  plaintiffs  pray 
jndgment  against  them  accordingly  and  that  their  right  of  mortgage 
be  recognized,  etc. 

Honorine  Cifreo,  one  of  the  defendants,  assisted  by  her  husband, 
denies  any  indebtedness  on  her  part  in  relation  to  the  demand  of  the 
plaintiffs,  and  avers  that  by  special  act  of  agreement  with  Eliza  Bou- 
^ere,  the  other  defendant,  the  latter  had  obligated  herself  to  pay  the 
aforesaid  obligation  and  release  Mrs.  Cifreo;  that  all  claims  against 
4he  succession  of  their  mother,  of  which  the  note  in  question  appears 
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to  have  been  one,  the  said  Mrs.  Boagere  bad  assumed  to  pay,  and  tb& 
respondent  prayed  tbat  as  to  her  the  plaintiff's  demand  be  dismissed. 

The  other  defendant  put  in  a  general  denial,  and  specially  denies 
tbat  the  plaintiff  is  the  owner  of  the  note  sued  upon,  and  avers  tbi&t 
it  is  owned  by  Morrisot,  who  is  dead ;  that  bis  succession  has  not  been 
opened  and  against  which  the  defendant  has  valid  defences.  She 
pleads  the  prescription  of  Ave  years,  and  avers  that  any  stipulations 
she  may  have  made  concerning  the  note  were  not  intended  for  the 
owner  thereof,  but  for  the  benefit  of  the  original  debtor  to  whose  rigbts- 
and  obligations  defendant  has  succeeded.  Judgment  was  rendered  in. 
favor  of  plaintiff  and  defendants  have  appealed. 

The  deieuse  appears  to  be  that  Zapata,  who  sues,  can  not  avail  him- 
self of  the  stipulation  in  favor  ot  Morrisot  unless  he  shows  an  asBign- 
ment  of  the  rights  of  Morrisot  to  the  note  and  mortgage.  TJiat  the 
plaintiff  in  a  motion  for  a  new  trial  styled  himself  as  agent;  that  he 
can  not  provoke  a  judgment  as  be  has  not  disclosed  the  name  of  his 
principal.  That  Mrs.  Bougere  the  principal  defendant  who  was  bound 
to  pay  the  debt  to  Morrisot  in  place  of  Gnignon  the  original  obligor^ 
and  in  the  same  manner  that  he  was  bound,  can  no  longer  be  held 
liable,  as  whatever  stipulations  she  may  have  made  since  May  1857^ 
the  date  of  the  note,  having  remained  unaccepted,  prescription  has. 
accrued  in  her  favor  as  it  evidently  has  in  favor  of  Guignon  the  origi- 
nal obligor. 

We  think  these  pleas  can  not  avail  the  defendant.  The  note  is 
negotiable.  It  was  competent  for  the  plaintiff,  as  agent,  to  treat  the 
instrument  as  between  himself  and  all  other  personn  except  his  princi- 
pal, as  his  own.  Story  on  Bills  sec.  198.  In  the  case  of  Banks  v,  Easton 
3  N.  S.  291,  Judge  Porter  Aaid:  '*The  blank  indorsement  makes  a 
bill  transferable  by  the  indorsee  and  every  subsequent  holder  by  mere 
delivery,  and  so  long  as  the  indorsement  continues  in  blank  it  makea 
the  bill  or  note  payable  to  bearer.  It  appears  to  us,  therefore,  that 
whether  plaintiff  was  the  owner  of  the  note  sued  on  or  not  was  a  ques- 
tion with  which  the  deft  ndant  had  nothing  to  do,  for  by  virtue  of  the 
blank  indorsement  the  holder  was  entitled  to  recover  from  the  defend- 
ant, if  not  as  real  owner  at  least  as  trustee  for  the  person  having  the 
real  interest.  There  are  exceptions  to  the  genernl  rule  where  the  de^ 
fendant  has  equitable  grounds  of  defense  of  which  he  apprehends  an* 
attempt  is  made  to  deprive  him  by  an  assignment  which  is  not  bona 
fide^  or  when  the  note  has  been  lost  an<l  the  plaintiff  can  not  account 
how  he  came  by  it.  But  when  no  such  obligations  are  made,  the  holder 
of  the  note  is  entitled  to  recover,  and  a  judgment  in  his  favor  will 
form  res  judicata  against  any  other  person  claiming  an  interest  in  the 
bill,  for  the  indorsement  in  blank  makes  the  note  payable  to  bearer.'^ 
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Id  the  case  at  bar  tbe  defendants  have  shown  no  equitable  grounds 

m 

of  defense  they  were  entitled  to  set  up  against  the  maker  of  the  note. 

Next,  as  to  the  plea  of  prescription.  It  is  sliown  clearly  that  there 
was  a  complete  recognition  of  the  debt,  and  an  assumption  to  pay  it 
by  the  defendants  on  the  eighth  of  February,  1864,  four  years  and 
nine  months  after  the  maturity  of  the  note.  By  public  act  on  the 
seventeenth  of  January,  1867,  already  referred  to,  the  defendants  in  an 
act  of  partition  recognized  this  debt,  and  Mr8.  Bougere  obligated  herself 
to  pay  it.  Citation  was  served  on  her  on  the  eighteenth  of  February 
1870.    Tbe  plea  of  prescription  is  therefore  unavailable. 

It  is  ordered  and  adjudged  that  the  judgdient  of  the  district  court  be 
affirmed  with  costs. 

Rehearing  refused. 


No.  4852. 

SuccBSSiON  OP  Caleb  Whittington.  \^  ^\ 

The  language  of  the  ootary  in  the  proeet  verbal  of  a  will,  "  that  tbe  said  testator,  being 

illiterate,  signs  his  mark,"  does  not  meet  tbe  requirements  of  article  1579  C.  C,  whioh 

preecribes  that  this  declaration  must  be  made  by  the  testator  himself. 
In  this  instance,  the  testator  has  not  declared  that  he  knows  not  how  to  sign,  nor  has  express- 

mention  of  that  declaration  been  made  in  the  will.    His  testament  is  therefore  null  and 

▼old. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tissotf 
J.  Hamor  d  Benediety  for  plaintiff  and  appellant.  Btmdolph, 
SingUiou  dh  Browne,  for  tliird  opponents.  Paul  Th^rd^  for  the  absent 
heirs,  appellees. 

LuDELiNG,  C.  J.  Caleb  Whittington  died  in  Norember,  1872.  He 
left  what  purported  to  be  a  nuncupative  will  by  public  act,  by  which 
Thomas  Duffy  was  constituted  his  universal  legatee.  The  probate  and 
registry  is  opposed  by  the  legal  heirs.  The  district  court  declared  the 
will  null  and  void. 

The  objection  urged  against  the  validity  of  the  will  is  that  the  tes- 
tator, not  having  signed  the  will,  the  notary  undertook  to  declare  the 
cause  of  the  non-signing.  The  language  of  the  notary  in  the  proce» 
verbal  of  the  will  is,  '*tlie  said  testator,  being  illiterate,  signs  his 
mark,'' — and  that  this  does  not  meet  the  requirements  of  article 
1579.  We  think  the  objection  fatal.  Conceding  that  the  word  illite-^ 
rate  means  that  the  testator  did  not  know  how  to  sign  his  name,  would 
not  help  the  universal  legatee's  case,  for  article  1579  requires  this 
declaration  to  be  dictated  or  made  by  the  testator  himself. 

The  article  declares  that  *'  this  testament  must  be  signed  by  tlie  tes- 
tator.   If  he  declares  that  he  knows  not  how,  or  is  not  able  to  sign^ 


-90  SUPREME  COURT  OF  LOUISIANA, 

SiKMMMion  of  Whittington. 

•express  mention  of  bis  declaration ,  as  also  of  the  cause  that  hinders 
liim  from  signing,  must  be  made  in  the  act.*' 

The  cases  of  Stafford  v,  Stafford,  12  La.  449,  Shannon  et  al.  v.  Shan- 
non's executor,  16  An.  9,  and  Brand  v.  Baamgarden,  24  An.  628,  da 
not  support  the  views  of  the  uniyersal  legatee. 

The  testator  has  not  declared  that  he  knows  not  how  to  sign,  nor 
has  express  mention  of  that  declaration  been  made  in  the  will.  The 
testament  is  therefore  null  and  void.  Marcad^,  4  vol.,  p.  22,  edit. 
1855. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
afiQrmed  with  costs. 


No.  4566. 

Cornelia  Hart,  Tutrix  v.  Hoss  &  Eldbr,   Administrators.    T.  E. 

Hart  t;.  the  sanie.    (Consolidated.) 

Under  the  first  seotton  of  the  civil  rights' act,  the  sixth  article  of  the  Constltotioii  of  th» 
United  States,  and  the  State  Constitution  of  1864,  title  1,  art.  1,  Cornelia  Hart,  a  colored 
person,  was  vested  in  November,  1887,  with  the  right  to  enter  into  a  contract  of  mar- 
riage, and  her  marriage  at  that  epoch  with  C.  E  Hart,  a  white  man,  was  clothed  with 
aU  the  formalities  required  by  law— which  marriage,  if  there  existed  any  donbt  as  .to  its 
validity,  woald  have  to  be  considered  as  ratified  and  confirmed  by  art.  149  of  the  State 
Constitution  of  1868. 

In  1867,  when  the  marriage  of  Cornelia  Hart  was  effected,  the  incapacity  attaching  to  her 
children  under  former  laws,  of  being  legitimated  on  the  ground  of  the  legal  inability 
of  their  parents  to  contract  marriage  at  the  time  of  the  conception  of  the  children,  had 
been  obliterated. 

It  is  considered  well  settled  that  other  modes  of  the  acknowledgment  of  iU^timate  chfl- 
dren,  besides  that  by  notarial  act,  are  authorized  by  the  laws  of  this  Stat«.  Any  altera* 
tion  made  in  the  Code  of  1870  as  to  this  matter,  could  not  affect  the  rights  oi  the  children 
oi  Hart,  which  were  fixed  in  1867. 

The  fact  that  C.  E.  Hart,  now  deceased,  had  acknowledged  as  his  children  the  issue  of  his 
cohabitation  with  Cornelia,  is  sufficiently  established  to  enable  this  court  to  decide  that 
they  were  capable  of  inheriting  ftom  their  father  at  the  time  of  his  decease  in  1869. 

APPEAL  from  the  Parish  Court  of  the  parish  of  Caddo.  Smithy  J. 
Land  <&  Taylor^  for  plaintiff  and  appellee.  Egan,  Williamson  dt 
Wise^  for  T.  E.  Hart  et  al.,  and  for  administrator  NatliHU  Hoss,  ap- 
pellants. 

Taliaferro,  J.  Two  sets  of  litigants,  claiming  adversely  to  each 
other  a  large  succession  opened  in  the  parish  of  Caddo  in  I86i\  brought 
these  suits  against  the  two  administrators  of  the  estate,  claiming  it  as 
heirs  and  praying  to  be  put  into  possession  of  the  property  of  the 
estate.  One  of  the  suits  is  brought  in  behalf  of  her  children  by  Cor- 
nelia Hart,  alleging  that  she  is  the  widow  of  E.  C.  Hart,  deceased,  and 
natural  tutrix  of  her  minor  children,  issue  of  her  marriage  with  the 
said  Hart,  and  that  they  are  the  legal  heirs  of  their  father.  The  other 
suit  was  instituted  by  various  persons,  setting  themselves  up  as  the 
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Dearest  relatives  of  E.  C.  Hart  and  entitled  to'  his  estate  as  collateral 
lieirs.  The  administrators  answered  separately.  One  of  tliem,  Elder, 
•answered  by  general  denial.  Hoss,  the  other  administrator,  specially 
denies  the  rights  claimed  by  the  tutrix  for  her  minor  children^  and 
avers  specially  that  the  plaintiff  being  a  woman  of  color,  she  was  pro- 
hibited by  law  from  marrying  E.  C.  Hart,  and  that  her  children  conld 
not  be  legitimated  by  a  marriage  subsequent  to  their  conception  and 
1»irth.  He  further  averred  that  one  Theodore  Hart  and  others  claimed 
to  be  the  heirs  of  E.  C.  Hart,  deceased.  The  two  suits  were  consoli- 
dated and  tried  together  in  the  parish  court.  Judgment  was  rendered 
in  lavor  of  the  tutrix,  recognizing  her  as  the  lawful  wife  of  E.  C.  Hart, 
deceai^ed,  and  the  children  represented  by  her  as  the  legitimate  chil- 
dren and  heirs  of  E.  C.  Hart,  ordering  that  the  tutrix  be  put  into 
possessioD  of  the  property  of  his  estate,  and  rejecting  the  pretensions 
of  Theodore  Hart  et  al.  From  this  judgment  Hoss,  one  of  the  admin- 
istrators, and  Theodore  Hart  and  his  co-plaintiff,  have  appealed. 

There  is  an  exception  by  the  administrator  Elder  to  the  jurisdiction 
of  the  court  gwxtd  the  suit  of  Theodore  Hart  et  al.  on  the  ground  that 
the  plaintiffs  in  that  case  are  claiming  adversely  to  Cornelia  Hart, 
tutrix,  a  succession  worth  morcr  than  five  hundred  dollars.  In  each 
auit  the  plaintiilb  are  claiming  to  be  heirs  of  E.  C.  Hart,  deceased,  and 
pray  to  be  recognized  as  such  and  to  be  put  into  po.^session  of  his  estate. 
Tlieir  claims  are  adverse  to  each  other.'  But  neither  is  suing  the  other 
for  the  succession.  The  issue  before  the  court  is,  which  of  the  parties 
plaintiffs,  if  either,  are  the  heirs  of  E.^O.  Hart.  The  leading  question 
is,  which  of  these  parties,  if  either,  shall  be  recognized  as  the  heirs  of 
the  decedent.  The  parish  court  clearly  has  jurisdiction.  Code  of 
Practice,  articles  1000  and  1003. 

The  material  iacts  elicited  by  this  litigation  are,  that  E.  C.  Hart, 
whose  succession  forms  the  bone  of  contention,  lived  a  number  of 
years  in  concubinage  with  the'Vlaintiff  Cornelia,  a. woman  of  color. 
Several  children,  all  minors  at  the  time  of  Hart's  death  in  1869,  were 
the  fruit  of  this  intercourse.  In  November,  1867,  Hart  and  Cornelia 
were  married  in  Shreveport,  about  eighteen  months  before  the  decease 
«f  Hart.  This  marriage  was  solemnized  by  a  Roman  Catholic  priest  in 
accordance  with  the  forms  of  the  Roman  Catholic  Church.  A  regular 
proces  vtrbal  of  the  ceremony  of  marriage  was  niade  out  and  signed 
by  the  parties  to  the  marriage,  by  three  witnesses  and  by  the  priest 
who  officiated.  No  marriage  license  was  issued,  and  no  return  was 
made  of  the  act  of  celebration  for  record. 

Subsequently  the  children  were  baptized  by  the  same  priest,  of  which 
he  furnished  a  certificate.  At  the  baptism  the  father  was  not  present, 
but  it  is  shown  that  it  was  done  at  his  instance  and  by  his  consent 
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The  plaintiff  CorDelia,  was  ooDfirmed  Dataral  tutrix  of  her  miDor  chil-> 
dreD,  represeDting  them  to  be  the  legal  heirs  of  E.  0.  Hart,  deceased.. 
Letters  of  tutorship  were  issued  to  her  and  an  under  tutor  appointed.. 

The  ground  assumed  in  this  controversy  by  Theodore  Hart  and 
others  claiming  as  the  collateral  heirs  is,  that  at  the  date  of  the  alleged 
marriage  between  E.  C.  Hart  and  Cornelia  the  plaintiff,  marriage- 
be  tween  a  white  person  and  a  person  of  color  was  prohibited  by  th& 
laws  of  Louisiana,  and  that  the  pretended  marriage  of  those  persons- 
was  null  as  having  been  entered  into  in  violation  of  a  prohibitory  law. 
They  urge  that  the  marriage  was  a  ''  private  marriage"  in  the  sense  of 
the  statute  of  1868,  No.  210,  pages  278  and  279;  that  proof  of  that  clasa 
of  marriages  can  only  be  made  by  notarial  act  executed  by  the  partiep- 
in  conformity  with  the  provisions  of  that  act.  They  further  contend 
that  aside  from  the  question  of  color,  the  illegitimacy  of  the  children,, 
arising  from  their  having  been  born  out  of  wedlock  operates  an  incapa- 
city to  inherit  which  can  only  be  removed  by  legitimation  in  the  man- 
ner prescribed  by  law,  and  refer  to  Civil  Code,  articles  180,  198  and 
200.  They  assumed  from  these  articles  and  from  the  statute  of  1870^ 
entitled  '*  An  act  to  authorize  natural  parents  to  legitimate  their 
natural  children  (acts  of  1870,  p.  96)  that  legitimation  of  the  children 
of  E.  C.  Hart  could  be  made  only  by  the  formal  acknowledgment  by 
the  father  in  an  act  passed  before  a  notary  and  two  witnesses.  They 
aver  that  such  proof  has  not  been  made  in  this  case  and  they  stand 
upon  the  inadmissibility  of  any  other  species  of  proof  to  establish 
their  legitimacy,  referring  to  articles  198  and  200  of  the  Civil  Code. 

On  the  other  side  it  is  argued  that  at  the  date  of  the  marriage  of  E.. 
C.  Hart  to  Cornelia  there  was  no  law  of  Louisiana  prohibiting  the 
marriage ;  that  the  children  of  that  marriage  may  and  have  availed 
themselves  of  the  existing  laws  of  the  State  to  establish  their  legiti- 
macy and  their  right  to  inherit  their  father's  estate.  Civil  Code^ 
articles  208  and  209.  It  is  contended  in  their  behalf  that  if,  at  any  time 
prior  to  the  inarriage  of  their  parents,  there  existed  an  incapacity  in 
them  to  occupy  the  status  of  legal  heirs,  that  incapacity  was  removed 
by  the  passage  by  the  Congress  of  the  United  States,  of  the  act  of 
April  9, 1866,  commonly  known  as  the  '*  Civil  Rights  Bill,"  and  by  the 
adoption  of  the  fourteenth  amendment  to  the  Constitution  of  the 
United  States.  The  plaintiffs  in  suit  653,  object  that  the  Civil  Rigbta 
Bill  is  unconstitutional  and  that  the  fourteenth  amendment  was. 
adopted  after  the  marriage  took  place  between  E.C.  Hart  and  Cornelia^ 
the  mother  of  the  children. 

The  first  section  o|  the  Civil  Bights  Act  declares  *'  that  all  persons 
born  in  tlie  United  States  and  not  subject  to  any  foreign  power,  ex- 
cluding Indians  not  taxed,  are  hereby  declared  to  be  citizens  of  the 
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United  States ;  and  such  citizeDS,  of  every  race  and  color,  without  re- 
gard to  aoy  previous  condition  of  slavery  or  involuntary  servitude, 
except  as  a  punishment  for  crime,  whereof  the  party  shall  have  been 
dnly  convicted,  shall  have  the  same  right,  in  every  State  and  Territory 
10  the  United  States,  to  make  and  enforce  contracts,  to  sue,  be  parties, 
and  give  evidence,  to  inherit,  purchase,  lease,  sell,  hold  and  convey 
real  and  personal  property,  and  to  full  and  equal  benefit  of  all  laws 
and  proceedings  for  the  security  of  persons  and  property  as  is  enjoyed 
by  white  citizens,  and  ahall  be  subject  to  like  punishment,  pains  and 
penalties,  and  to  none  other,  any  law,  statutt*,  ordinance,  regulation  or 
cnstom  to  the  contrary  notwithstanding/' 

The  subsequent  sections  provide  the  means  for  enforcing  the  law  in 
the  several  States  and  Territories,  and  denounces  certain  penalties  for 
violating  its  provisions,  and  provides  for  final  appeal  to  the  Supreme 
Court  of  the  United  States. 

This  act  of  Congress  only  declares  who  shall  be  citizens  of  the 
United  States,  what  shall  be  their  rights  and  privileges  in  the  several 
States,  and  provides  penalties  for  a  violation  of  those  rights  and  privi- 
leges. This  we  think  Congress  had  clearly  the  right  to  do,  and  we 
therefore  see  no  reason  to  doubt  the  constitutionality  of  the  act. 

The  sixth  article  of  the  constitution  of  the  United  States  declares 
that  "  this  constitution,  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties  made  or  which  shall  be 
made  under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding." 

If  this  law  of  Congress  called  the  '*  Civil  Rights  Act"  is  not  in  viola- 
tion of  the  constitution  of  the  United  States,  it  is  paramount  to  any 
State  law,  and  the  provisions  of  any  State  law  that  are  inconsistent 
with  or  conflict  with  it  are  to  that  extent  annulled. 

If  Cornelia  Hart  and  her  children  were  once  slaves,  they  became 
free  persons  under  the  State  constitution  of  1864.  title  1,  article  1 : 

"Slavery  and  involuntary  servitude,  except  as  a  punishment  for 
crime,  whereof  the  party  shall  have  been  duly  convicted,  are  hereby 
forever  abolished  and  prohibited  throughout  the  State." 

The  constitution  of  1864  made  the  appellee  and  her  children  free 
persons.  The  act  of  Congress  of  April,  18f)6,  made  them  citizens  of 
the  United  States,  and  relieved  them  of  all  previous  disabilities  they 
labored  under  on  account  of  race,  color  or  previous  condition  of 
slavery,  by  annulling  previously  existing  laws  of  the  State  creating 
such  disabilities,  and  conferred  upon  and  vested  in  them  all  the  civil 
rigkts  and  privileges  of  white  persons.    Cornelia  Hart,  therefore,  in 
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November,  1867,  was  vested  with  the  right  to  enter  into  a  oontraot  of 
marriage.  Our  law  considers  marriage  in  no  other  view  than  as  a  civil 
contract.    0.  C.  art.  86. 

Article  90  of  the  Code  proceeds :  ''  As  the  law  considers  marriage  in 
no  other  view  than  that  of  a  civil  contract,  it  sanctions  all  those  mar- 
riages where  the  parties  at  the  time  of  making  them  were,  first,  willing 
to  contract;  second,  able  to  contract;  third,  did  contract  pursuant  to 
the  forms  and  solemnities  presented  by  law." 

All  the  conditions  required  by  the  laws  of  Louisiana  to  constitute  a 
valid  marriage  we  think  were  fulfilled  in  the  marriage  of  E.  C.  Hart> 
with  Cornelia,  the  mother  of  his  children.    It  is  distinctly  established 
by  the  testimony  of  the  priest  who  performed  the  marriage  ceremony^ 
that  the  marriage  was  not  what  is  termed  *<  a  private  marriage/'  as- 
contended  for  by  the  appellants,  such  marriages  not  being  permitted, 
by  the  rules  of  the  Catholic  church.    The  objections  to  the  validity  of 
this  marriage  because  no  marriage  license  was  issued,  and  that  it  was 
not  published  or  made  public,  we  consider  as  without  weight.    Article 
149  of  the  present  State  constitution  declares: 

*'  All  rights,  actions,  prosecutions,  claims,  contracts,  and  all  laws  in 
force  at  the  time  of  the  adoption  of  this  constitution  and  not  incon- 
sistent therewith,  shall  continue  as  if  it  bad  not  been  adopted.  All 
judgments  and  judicial  sales,  marriages  and  executed  contracts,  made 
in  good  faith  and  in  accordance  with  existing  laws  in  this  State,  ren- 
dered, made  or  entered  into  between  the  twenty-sixth  day  of  January 
1861,  and  the  date  when  this  constitution  shall  be  adopted,  are  hereby 
declared  to  be  valid,  except  the  following  laws/'  etc. 

The  marriage  of  these  parties  having  been  entered  into  within  the- 
period  embraced  by  this  article  of  the  constitution  of  1868,  and  having 
been  celebrated  in  accordance  with  existing  laws  of  this  State,  seems 
to  have  been  ratified  and  confirmed,  had  there  existed  any  doubt  of 
its  validity. 

On  the  question  of  the  legitimation  of  the  children  the  appellants 
rely  upon  the  articles  198  and  200  of  the  Civil  Code.  Article  198  pro- 
vides that,  '*  children  born  out  of  marriage,  except  those  who  are  born 
from  an  incestuous  or  adulterous  connection  may  be  legitimated  by 
the  subsequent  marriage  of  their  father  and  mother  whenever  the  lat- 
ter have  legally  acknowledged  them  for  their  children  either  before 
their  marriage  by  an  act  passed  before  a  notary  and  two  witnesses,  or 
by  their  contract  of  marriage  itself."  Article  200  declares  that  "  a 
natural  father  or  mother  shall  have  the  power  to  legitimate  his  or  her 
natural  children  by  an  act  passed  before  a  notary  and  two  witnesses,, 
declaring  that  it  is  the  intention  of  the  parent  making  the  declaration 
to  legitimate  such  child  or  children.    But  only  those  natural  cliildren. 
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ean  be  legitimated  who  are  the  oifspriDg  of  parenta  who,  at  the  time 
of  conception ,  coald  have  contracted  marriage.  Nor  can  a  parent 
legitimate  his  or  her  natural  offspring  in  the  manner  prescribed  in 
this  article  when  there  exists  on  the  part  of  such  parent  legitimate 
ascendants  or  descendants.'' 

By  the  former  laws  of  this  State  the  children  of  £.  C.  Hart  by  the 
colored  woman  Cornelia  could  not  have  been  legitimated  for  the  reason 
that  at  the  time  of  their  conception,  their  parents  conld  not  have 
entered  into  marriage  ^  but  in  the  consideration  of  the  subject  we  must 
bear  in  mind  that  at  the  time  of  the  marriage  of  these  parents  in  1867, 
the  incapacity  in  the  children  under  the  former  laws  of  becoming- 
legitimated  on  the  ground  of  the  legal  inability  of  their  parents  to 
contract  marriage  at  the  time  of  the  conception  of  the  children,  had 
been  obliterated.  No  incapacity  for  that  cause  existed.  The  effect  of 
the  law  of  Congress  was,  to  place  them  in  the  situation  they  would 
have  been  in  under  the  former  laws,  if  at  the  time  of  their  conception^ 
their  parents  could  have  contracted  marriage;  in  other  words  the  effect 
of  the  law  of  Congress  was  to  place  them  in  every  respect  as  to  legal 
rights,  in  the  situation  of  white  children;  and  in  this  investigation  we 
mast  throughout  consider  them  as  occupying  the  same  position  that 
white  children  occupy. 

But  we  understand  the  appellants  to  hold  that  without  regard  to 
color  children  in  this  category  can  only  be  legitimated  by  the  marriage 
of  their  parents  and  the  acknowledgment  of  the  parents  made  by  an 
act  passed  before  a  notary  and  two  witnesses.  In  this  we  apprehend 
they  are  in  error.  Other  modes  of  acknowledgment  seem  clearly  to  be 
authorized  by  our  laws.  '*  The  filiation  of  legitimate  children  may  be 
proved  by  a  transcript  from  the  birth  or  baptism  kept  agreeably  te 
law  or  the  nsages  of  the  country."    C«  C.  article  193. 

An  acknowledgment  may  be  made  by  the  contract  of  marriage.  C» 
C.  1J^8. 

''Illegitimate  children  who  have  not  been  legally  acknowledged  ma7 
be  allowed  to  prove  their  paternal  descent.    C.  C.  article  208. 

The  succeeding  article  of  the  Code 'declares:  "  In  the  case  where 
the  proof  of  paternal  descent  is  authorized  by  the  preceding  article^ 
Hhe  proof  may  be  made  in  either  of  the  following  ways : 

lirst — ^By  all  kinds  of  private  writings  in  which  the  father  may 
have  acknowledged  the  bastard  as  his  child,  or  may  have  called  him 
so. 

Second — ^When  the  father,  either  in  public  or  private,  has  acknowl- 
edged him  as  his  child,  or  has  called  him  so  in  conversation,  or  has 
caused  him  to  be  educated  as  such. 

Thirdr^When  the  mother  of  the  child  was  known  as  living  in  a  state 
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of  concubinage  with  the  father,  and  resided  as  such  in  bis  house  at  the 
time  the  child  was  conceived.** 

,  We  consider  it  well  settled  that  other  modes  of  the  acknowledgment 
of  illegitimate  children  besides  that  by  notarial  act  are  authorized  by 
the  laws  of  this  State.  In  the  case  of  Lange  et  al.  v.  Richoux  et  aL, 
6  L.  R.  570,  this  court  said,  in  reference  to  this  subject,  that  '*the 
words  used  in  article  221  [203  of  Ray's  Code]  are  not  prohibitive,  and 
80  far  from  d^laring  that  a  declaration  before  a  notary  shall  be  the 
only  proof  permitted,  the  Code  expressly  permits  other  modes  of 
proof,  both  of  paternal  and  maternal  descent,  without  any  restriction 
as  to  the  purpose  for  which  it  may  be  allowed.'*  The  cases  referred  to 
by  the  counsel  for  appellants  seem  to  relate  to  colored  children  under 
laws  not  now  in  force,  and  are  not  applicable  to  the  case  before  us. 

It  remains  to  be  considered  whether  the  children  of  Cornelia  Hart 
were  capable  of  inheriting  at  the  time  of  the  opening  of  the  succession 
of  E.  C.  Hart  in  May,  1869.  Article  950  of  the  Civil  Code  declares 
that  it  is  *'at  the  moment  of  the  opening  of  the  succession  that  the 
capacity  or  incapacity  of  the  heir  who  presents  himself  to  claim  an 
intestate  succession  is  considered.^'  Article  945  provides  that  "all 
persons,  even  minors,  lunatics,  persons  of  insane  mind,  and  the  like, 
may  transmit  their  estates  ab  iuestato  and  inherit  from  others.*'  Arti- 
cle 199  declares  that  **  children  legitimated  by  a  subsequent  marriage 
have  the  same  rights  as  if  tliey  were  born  during  marriage.'^  Article 
954  declares  that  ''the  child  legitimated  by  a  marriage  posterior  to  its 
conception,  only  takes  those  successions  which  are  opened  since  the 
marriage  of  the  father  and  mother." 

The  marriage  of  E.  C.  Hart  with  Cornelia,  the  mother  of  the  children, 
claiming  for  thein  the  succession  of  their  father,  was  a  valid  marriage. 
The  record  abounds  with  evidence  of  the  recognition  and  acknowl- 
edgment of  these  children  by  E.  C.  Hart.  His  solicitude  to  transmit 
his  property  to  them  is  shown  to  have  been  strong.  The  Catholic  priest 
testifies  that  prior  to  his  marriage  with  Cornelia,  Hart  desired  him  to 
take  a  conveyance  of  all  his  property  in  trust  for  his  children.  His 
avowed  object  in  marrying  their  mother  was  to  legitimate  them.  They 
were  baptized  in  the  church  as  the  children  of  E.  C.  Hart  and  Cornelia 
Hart.  The  act  was  performed  with  his  knowledge  and  at  his  instance. 
He  requested  a  friend  to  be  present  and  stand  as  godfather  to  them. 
A  registry  of  the  baptism  was  made  in  due  form.  He  called  the  chil- 
dren his  own,  caused  them  to  be  educated  as  such,  and  as  his  children 
employed  physicians  to  attend  them  in  sickness.  Upon  the  cross-ez- 
amniation  of  Cornelia,  the  mother,  she  testified  that  E.  C.  Hart,  in 
1857,  made  a  will  in  which  he  acknowledged  as  his  own  her  two 
children  then  born,  and  provided  for  them  and  herself,  and  that  he 
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destroyed  the  will  after  their  marriage.  The  eyidence  folly  estab- 
lishes that  the  mother  was  well  known  as  living  in  a  state  of  conou- 
bioage  with  the  father,  and  resided  in  his  house  at  the  time  the  children 
were  conceived  and  bom.  No  impediment  wonld  be  in  the  way  of 
white  children  becoming  legitimated,  standing  in  every  respect  under 
the  same  circumstances. 

We  conclude  upon  the  whole,  that  the  children  of  E.  C.  Hart  were 
capable  of  inheriting  from  their  father  at  the  time  of  his  decease;  that 
they  are  his  legal  heirs,  and  entitled  by  law  to  his  succession. 

There  are  various  bills  of  exceptions  in  the  record,  taken  by  the 
appellants,  to  the  admission  of  evidence  offered  by  the  counsel  for  the 
tutrix,  to  establish  the  acknowledgment  of  her  children  by  Hart.  The 
testimony  we  think  was  admissible  under  the  pleadings,  and  that  the 
exceptions  were  not  well  taken. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  oourt  be  affirmed  with  costs. 


Ok  Rehearikg. 

LuDELiKG,  C.  J.  We  deem  it  unnecessary  to  pass  upon  the  ques- 
tions raised  by  the  amended  pleadings  and  by  the  bills  of  exceptions, 
inasmuch  as  we  propose  to  decide  the  questions  raised  by  said  amended 
answers;  and  the  facts  necessary  to  present  those  issues  are  either 
proved  or  admitted  to  be  true.  The  ends  of  justice  will  be  subserved, 
therefore,  by  a  termination  of  this  protracted  and  fierce  litigation. 

The  pleadings  and  facts  of  this  case  are  Substantially  stated  in  the 
opinion  of  the  court  rendered  on  the  tenth  of  February,  1873. 

The  important  questions  to  be  determined  are : 

Fh-si — ^What  effect  did  the  Civil  Rights  bill  have  upon  the  status  of 
Cornelia  Hart  and  her  children,  persons  of  color? 

Seeond — ^Did  the  law  of  Louisiana  in  1867  exclude  or  prohibit  all 
other  modes  of  acknowledgments  for  the  purpose  of  the  legitimation  of 
children  by  a  subsequent  marriage  except  those  made  in  notarial  acts, 
in  the  registry  of  birth  or  baptism,  or  in  the  act  of  marriage  f 

I^trd— Did  £.  C.  Hart  and  Cornelia  Hart  legally  acknowledge  their 
children  before  their  marriage  f 

1.  The  effect  of  the  Civil  Rights  bill  was  to  strike  with  nullity  all 
State  laws  discriminating  against  them  on  account  of  race  or  color,  and 
to  confer  upon  them  the  rights  and  privileges  which  they  would  have 
under  the  State  laws  if  they  were  white  persons.  It  invested  her  with 
the  capacity  to  enter  into  the  contract  of  marriage  with  E.  C.  Hart,  a 
white  man,  and  to  legitimate  her  children  by  him  bom  before  said 
marriage,  just  as  if  she  had  been  a  white  woman. 
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The  law  declares  they  *' shall  have  the  same  rights  in  every  State 
and  Territory  in  the  United  States,  to  mnke  and  enforce  contracts,  to 
sue,  be  parties  and  give  evidence,  to  inherit,  purchase,  lease,  sell,  hold 
and  convey  real  and  personal  property,  and  to  fnll  and  equal  benefit 
of  all  laws  and  proceedings  for  the  security  of  person  and  property, 
as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to  like  punishment, 
pains  and  penalties,  and  to  none  other,  any  law,  statute,  ordinance, 
regulation  or  custom,  to  the  contrary  notwithstanding."  Marriage  is 
a  civil  contract.    0.  0.  art.  91. 

II.  The  Code  of  1825,  under  which  the  rights  of  the  parties  must  be 
determined,  subject,  of  course,  to  the  modifications  made  therein  by 
the  civil  rights  bill,  passed  in  April,  1866,  contains  the  following  pro- 
visions: *' Children  born  out  of  marriage,  except  those  who  are  born 
from  an  incestuous  or  adulterous  connection,  may  be  legitimated  by 
the  subsequent  marriage  of  their  father  and  mother,  whenever  the 
latter  have  legally  acknowledged  them  for  their  children,  either  before 
their  marriage  or  by  their  marriage  contract  itself." 

It  is  contended  that  the  natural  children  could  not  be  legally  ac- 
knowledged, except  by  a  formal  act,  a  solemn  act,  in  which  form  is  of 
the  essence.  We  have  searched  the  Code  in  vain  to  find  anything  to 
support  this  position  when  white  children  are  concerned.  The  only 
article  of  the  Civil  Code  relied  upon  is  article  221.  It  provides  that 
''the  acknowledgment  of  an  illegitimate  child  shall  be  made  by  a 
declaration,  executed  before  a  notary  public,  in  presence  of  two  wit- 
nesses, whenever  it  shall  not  have  been  made  in  the  registering  of  the 
birth  or  baptism  of  such  child.  No  other  proof  of  acknowledgment 
shall  be  admitted  in  favor  of  children  of  color." 

To  say  that  this  article  is  not  prohibitive  of  other  proofs  of  acknowl- 
edgment, except  in  favor  of  children  of  color,  would  be  but  a  repetition 
of  the  language  of  the  article.  To  maintain  that  the  prohibition  ap- 
plied to  white  children,  would  be  to  render  useless  or  meaningless  an 
entire  sentence  in  the  article. 

A  statute  is  to  be  so  construed  as  to  give  sense  and  meaning  to  every 
part,  if  possible.  The  maxims,  *'  expressio  unitis  est  exclusio  alteriuSf^^ 
and  ''  the  exception  proves  the  rule,"  are  fully  applicable  to  this  arti- 
cle. Therefore,  *' other  proof  of  acknowledgment  shall  be  admitted 
in  favor  of"  white  children.  And  article  227  of  the  Code  of  1825  de- 
clares some  of  the  ways  in  which  proof  of  acknowledgment  may  be 
made  when  not  prohibited.  It  may  not  be  amiss  here  to  notice  that  in 
the  Code  of  1808,  the  article  25  of  sec.  2,  chap,  iii,  corresponding  to 
article  221  of  the  Code  of  1825,  made  no  distinction  between  white 
and  colored  children  as  to  the  kind  of  proof  required,  while  the  Code 
of  1825^  as  we  have  already  seen,  made  a  marked  distinction.    And 
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the  Code  of  1870,  while  obliterating  all  dietiDctioiiB  on  account  of  race 
or  color,  made  a  material  addition  in  article  119  (217)  by  incorporating 
in  said  article  the  words,  '*  by  an  act  passed  before  a  notary  and  two 
witnesses,'^  after  the  clause,  ''whenever  the  latter  shall  have  legally 
acknowledged  them,"  etc.  But,  of  course,  this  change  can  not  affect 
the  rights  of  tlie  children  of  Hart,  which  were  fixed  in  1867.  C.  C. 
art.  944. 

The  question  presented  in  this  case,  it  is  believed,  has  never  been 
directly  adjudicated  by  this  court.    The  case  reported  in  4  Mart.  266^ 
was  under  the  Code  of  1808,  and  the  parties  to  it  were  colored  per- 
sons; and  so  they  were  in  the  following  ca^s,  in  which  the  court 
expressed  opinions  in  regard  to  the  manner  of  proving  an  ackowledg- 
ment,  to  wit:    4  La.  175;  6  La.  560;  14  La.  542;  12  R.  57;  6  An.  157; 
15  An.  342,  and  21  An.  435.    The  views  therein  expressed  are  some- 
what conflicting,  and  the  cases  preceding  that  in  6  An.,  Dnpr^  v.  Ca- 
ruthers,  were  reviewed  by  Mr.  Justice  Preston,  in  whose  conclusions 
alone  a  majority  of  the  court  concurred,  while  Mr.  Justice  Rost,  dis- 
senting, reviewed  the  law  and  the  decisions  of  ^his  court,  as  well  as 
the  jurisprudence  of  France  upon  the  subject.    He  adhered  to  the 
opinions  expressed  in  Lange  et  al.  t;.  Richoux  et  al.,  6  La.  570,  in  which 
it  was  held  that  the  language  used  in  article  221  C.  C.  is  not  prohibit- 
ive, and  that  so  far  from  saying  that  a  declaration  before  a  notary,  or 
in  the  registry  of  birth  or  baptism,  shall  be  the  only  proof  permitted, 
the  Code  expressly  permits  other  modes  of  proof,  both  of  paternal  and 
maternal  descent,  without  any  restriction  as  to  the  purpose  for  which 
it  may  be  allowed.   6  An.  158.   As  to  white  children,  we  conclude  that 
the  interpretation  of  article  221,  made  in  Lange  et  al.  v.  Richoux  et  al., 
is  correct.    See  also  Jones  v.  Hunter,  6  Rob.  236,  where  it  is  held  that 
an  acknowledgment  in  a  will  made  in  Mississippi,  not  passed  before 
a  notary,  was  valid. 

III.  The  evidence  in  the  record  leaves  no  doubt  that  E.  C.  Hart  and 
Cornelia  Hart  openly,  publicly  and  continuously,  during  many  years, 
acknowledged  their  children.    It  is  proved  that  Cornelia  Hart  was  the 
concubine  of  E.  C.  Hart,  and  resided  with  him  in  his  house  from  185 
until  his  death  in  1869;  that  he  publicly  recognized  them  and  treated 
them  as  his  children,  providing  for  their  wants  and  education;  that  he 
requested  a  priest  to  baptize  them,  and  asked  a  friend  to  stand  as  the  • 
god&ther  of  his  children.    It  is  further  proved  that  he  was  solicitous 
about  disposing  of  his  property  so  that  it  might  enure  to  the  benefit  of 
his  children  after  his  death ;  that  he  requested  Father  Pierre,  a  Catho- 
lic priest,  to  take  it  for  their  benefit,  who  declined,  bnt  suggested  that 
he  could  legitimate  his  children  by  marriage,  and  thereupon  he  mar- 
ried the  mother  of  his  children  for  the  purpose  of  legitimating  them^ 
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in  order  that  they  might  inherit  his  property.  This  is  the  snhstance 
of  the  testimony  of  the  priest.  It  is  ample  to  establish  the  acknowl- 
edgment before  the  marriage.  Bnt  there  is  abundant  proof  of  their 
acknowledgment  before  the  marriage  besides  the  testimony  of  the 
priest. 

It  is  contended  that  inasmuch  as  the  law  forbade  the  marriage  be- 
tween their  parents  at  the  time  of  their  birth,  the  children  never  after- 
wards could  be  legitimated.  This  is  manifestly  a  non  aeqmtur.  While 
that  prohibition  existed  as  a  law  of  the  Stato  they  could  not  be  legiti- 
mated ;  but  the  moment  after  the  law  forbidding  marriages  between 
white  and  colored  persons  was  abrogated;  it  was  lawful  to  legitimate 
them  in  every  way  that  white  children  might  be.  And  the  only  pro- 
hibition against  the  legitimation  of  children  by  the  marriage  of  their 
parents  is  to  be  found  in  article  217  of  the  Code  of  1825,  and  the  pro- 
hibition applies  only  to  children  born  "  from  an  incestuous  or  adulter- 
ous connection." 

It  is  therefore  ordered  and  adjudged  that  the  decree  heretofore  ren- 
dered in  this  case  be*adhored  to. 


MORGAN)  J.,  dissenting.  From  the  year  1854  to  the  day  of  his  death, 
which  occurred  in  1869,  E.  C.  Hart  lived  in  concubinage  with  the 
plaintiff  in  this  suit.  She  was  a  colored  woman ,  and  his  slave.  By 
her  he  had  several  children.  In  November  1867,  he  married  her. 
None  of  the  children  were  born  after  the  marriage.  They  were,  I 
believe,  all  born  while  the  mother  was  a  slave.  Subsequent  to  their 
marriage  the  children  were  baptized.  They  were  baptised  as  the  chil- 
dren of  Hart.  The  testimony  is  conclusive  that  before  and  after  the 
marriage  Hart  treated  these  children  as  his  own;  that  he  admitted 
them  to  be  his ;  that  he  desired  to  legitimate  them,  and  that  the  priest 
who  performed  the  marriage  ceremony  between  the  plaintiff  ^nd  him- 
self, advised  him  that  marriage  would  legitimate  them. 

Under  this  state  of  facts  the  first  question  to  be  disposed  of,  in  my 
opinion,  is,  can  children  bom  from  parents  so  situated  be  legitimated 
ander  the  laws  of  Louisiana?    I  think  not. 

Article  217  of  the  Civil  Code  of  1825  declares  that  ''children  bom 
out  of  marriage,  except  those  who  are  born  from  an  incestuous  or 
adulterous  connection,  may  be  legitimated  by  the  subsequent  marriage 
of  their  father  and  mother,  whenever  the  latter  have  legally  acknowl- 
edged them  for  their  children,  either  before  their  marriage  or  by  the 
contract  of  marriage  itself.  Every  other  mode  of  legitimating  children 
is  abolished.'*  By  the  statute  of  twenty-fourth  March,  1831,  p.  86,  so 
much  of  this  article  as  abolished  all  other  modes  of  legitimation, 
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excepb  by  marriage,  was  repealed,  and  natural  fathers  and  mothers 
were  permitted  to  legitimate  their  natural  children,  by  acts  declaratory 
of  their  intention,  made  before  a  notary  and  two  witnesses.  It  was, 
however,  provided  in  the  same  act  that  nothing  contained  therein 
should  be  so  construed  as  to  enable  a  white  parent  to  legitimate  a 
colored  child,  nor  to  prevent  a  free  person  of  color  to  legitimate  his 
colored  children.  It  was  also  provided  that  legitimation  could  only 
take  place  if  the  natural  children  were  the  issue  of  parents  who  might, 
at  the  time  their  children  were  conceived,  have  contracted  marriage. 
By  the  same  Code  free  persons,  without  reference  to  color,  and  slaves, 
and  free  white  persons  and  free  people  of  color,  were  incapable  of  con- 
tracting marriage  together.  C.  C.  95.  This  was  the  law  when  Hart's 
children  by  the  plaintiff  were  conceived,  wtien  he  married  her,  and 
when  he  died.  As  they  are  the  issue  of  parents  who,  at  the  time  they 
were  conceived,  could  not  have  contracted  marriage,  they  can  not,  in 
my  opinion,  be  legitimated. 

It  is  held  by  the  minority  of  the  court  that  wliat  is  known  as  the 
Civil  Rights  bill  obliterates  all  State  laws  creating  distinctions  between 
inhabitants  of  the  State  on  account  of  race,  color  or  previous  coudition, 
and  therefore  the  marriage  between  Hart  and  the  plaintiff  was  uot 
prohibited  by  the  State  laws  at  the  time  of  their  marriage,  and  the 
marriage  legitimates  the  children  under  the  ackuowledgmeuts  to  be 
found  in  the  record.  I  do  not  so  read  that  law.  I  understand  it  to 
give  to  all  citizens  of  the  United  States  of  every  race  aud  color  with- 
oat  regard  to  any  previous  condition  of  slavery  the  right  to  make  and 
enforce  contracts,  to  sue,  be  parties,  and  give  evidence,  to  inherit,  etc., 
and  to  full  and  equal  benefit  of  all  laws  and  proceedings  for  the  secu- 
rity of  persons  and  property  as  is  enjoyed  by  white  citizens. 

Marriage  is,  with  us,  a  civil  contract,  inheritance  is  regulated  by 
law.  White  persons  and  persons  of  color  may  by  this  act  contract 
marriage^  colored  children  may  inherit.  Tiiis  proposition  I  do  not 
dispute.  But  I  deny  that  the  act  in  question  professes  to  regulate  the 
legitimation  of  children,  or  that  it  provides  how  the  fact  of  legitima- 
tion shall  be  established,  or  what  acts  constitute  legitimation,  or  that 
it  pretends  to  alter  our  laws  upon  the  subject  of  inheritance.  It  simply 
does  away  with  all  distinctions  on  account  of  race,  color  or  previous 
condition.  The  question  of  race  or  color  does  not  in  my  opinion  occur 
in  the  case.  I  treat  the  plaintiff  and  her  children  precisely  as  if  they 
were  white  and  free  born.  But  I  say  that  they  are  governed  by  the 
same  laws  that  white  persons  are ;  and  I  say  that  as  the  law  prohibited 
her  marriage  with  Hart  at  the  time  their  children  were  conceived,  and 
as  the  law  in  existence  when  they  were  conceived  declared  that  no 
child  could  be  legitimated  who  was  conceived  when  its  parents  could 
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not  contract  marriage,  the  children  of  Hart  and  the  plaintiff  conld  not 
be  legitimated. 

The  CiyH  Code  declares  between  whom  marriage  is  permitted,  and 
between  whom  it  is  prohibited.  It  also  declares  what  children  shall 
and  what  children  shall  not  be  legitimate,  and  what  children  born  oat 
of  wedlock  may,  and  what  children  may  not,  be  legitimated.  These  are 
questions  which  belong  exclnsively  to  onr  domestic  life,  with  which 
Congress,  la  my  opinion,  did  not  seek  to  interfere  when  it  passed  the 
Civil  Rights  bill.  It  endeavored  to,  and  it  did,  pat  every  citizen  upon 
a  common  footing  as  regards  his  civil  rights,  bat  it  in  no  manner* 
that  I  can  see,  changed  or  attempted  to  change  the  laws  of  Louisiana 
with  regard  to  the  legitimation  of  children  born  of  her  citizens. 

By  our  laws  marriage  between  uncle  and  niece  is  prohibited.  But 
this  law  might  be  repealed.  Suppose  that,  with  the  law  as  it  stands, 
an  uncle  has  a  child  by  his  niece,  and  after  the  birth  of  the  child  the 
law  prohibiting  marriage  between  uncle  and  niece  is  repealed,  and  the 
father  and  mother  of  the  child  marry,  acknowledging  it  in  the  act  of 
marriage,  is  the  child  legitimated  f  I  think  not.  By  the  amendment  to 
the  Code  above  recited  (217)  children  conceived  by  a  woman  between 
whom  and  the  lather  marriage  was  prohibited  were  placed  in  the  same 
category  with  children  born  of  an  incestuous  or  adulterous  connection. 
A  child  conceived  in  adultery  is  adulterous,  although  at  its  birth  its 
parents  were  free  to  marry.  Marriage  with  acknowledgment  does  not 
legitimate  the  child  so  conceived.  See  Sirey,  Codes  Annot^s,  art.  331, 
p.  169. 

Admitting,  however,  that  plaintiff's  children  could  have  beei^  legiti- 
mated, a  second  question  then  arises.  It  is  this:  Have  they  been 
properly  acknowledged?  Acknowledgment,  as  I  understand  the  law 
to  legitimate  a  child,  must  be  made  in  the  form  and  manner  prescribed 
by  law,  else  it  has  no  effect,  just  as  certain  formalities  are  required  in 
the  making  of  valid  testaments,  donations,  etc. 

Assume  that  Hart  and  the  plaintiff  were  both  white,  and  that  when 
her  children  were  conceived  there  was  no  impediment  to  her  marriage 
with  Hart,  how,  and  how  alone,  could  they  have  been  legitimated  t  I 
think  the  question  is  answered  by  the  terms  of  the  law.  They  must 
have  been  legally  acknowledged  as  their  children,  either  before  their 
marriage  or  by  the  contract  of  marriage  itself.  It  is  not  pretended 
that  the  act  of  marriage  contains  the  acknowledgment ;  and  the  act  of 
twenty-fourth  March,  1831,  page  86,  gives  to  natural  fathers  or  mothers 
the  power  to  legitimate  their  natural  children  by  acts  declaratory  of 
their  intention,  made  Irofore  a  notary  and  two  witnesses.  There  is  no 
such  act  as  this  in  the  record.  In  my  opinion,  if  the  parties  in  interest 
in  this  case  were  whites^  the  article  217  of  the  Code  and  the  act  of 
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twenty-fourth  Mareh,  1831,  would  prohibit  their  legitimation  exoept 
nnder  the  forms  therein  prescribed. 

The  article  217  of  the  Code  of  1825  is  a  reprint  of  the  article  331  of 
the  Code  Napoleon,  and  the  views  which  I  have  here  expressed  are 
sustained  by  Toulier,  vol.  2,  p.  132 ;  by  Marcad^,  vol.  2,  p.  43;  by  De- 
molombe,  vol.  5,  p.  339,  No.  362;  by  Daranton,  vol.  3,  p.  174  j  by  the 
Oonrt  of  Cassation,  Rep.  Geni,  supplement,  yol.  2,  p.  337,  verba  Legiti- 
mation ;  by  the  decision  of  Judge  Martin  in  the  case  of  Pigeau  v.  Dn- 
Ternay,  4  Martin,  263. 

The  majority  of  the  court  seem  to  find  authority  for  a  contrary 
doctrine  in  the  dissenting  opinion  of  Mr.  Justice  Rost  in  the  case  of 
Dupr^  V.  Caruthers,  6  An.  p.  156.  I  have  examined  that  case,  and 
judge  Rost's  opinion  with  all  the  care  which  I  can  bestow  upon  it,  and 
with  all  the  attention  which  his  acknowledged  abilities  command ;  I 
can  not  find  in  it  any  expression  even  which  would,  in  my  opinion, 
justify  the  condusion  that  he  thought  children  bom  out  of  wedlock 
could  be  legitimated  in  any  other  manner  than  those  prescribed  in 
article  217  of  the  Code  of  1825,  and  the  act  of  twenty-fourth  March, 
1831.  The  question  was  not  before  him.  What  he  had  to  pass  upon 
was  not  legitimation  as  the  result  of  acknowledgment  or  marriage. 
The  question  was  whether  natural  children  could  take  by  inheritance 
the  property  of  a  deceased  parent  if  they  had  not  been  duly  acknowl- 
edged, and  it  arose  under  arts.  913, 916  of  the  Code.  In  my  opinion,  the 
Tice  of  the  opinion  of  the  majority  of  the  court  consists  in  this,  that 
the  article  relied  on  by  them  to  support  their  conclusions  is  found 
under  the  second  section  of  the  third  chapter  of  the  Code,  and  relates 
to  the  acknowledgment  of  illegitimate  children  ;  while  the  subject  of 
legitimation  is  treated  of  in  the  first  section  of  the  same  chapter. 
There  is,  I  think,  a  wide  distinction  between  legitimation  and  the 
acknowledgment  of  an  illegitimate  child.  The  laws  which  regulates 
their  respective  rights  and  duties  are  different.  Every  legitimate  or 
legitimated  child  is  an  acknowledged  child,^ut  every  acknowledged 
illegitimAe  child  is  not  a  legitimated  child,  for  **  illegitimate  children, 
though  duly  acknowledged,  can  not  claim  the  rights  of  legitimate 
children."  This  is  the  language  of  the  224th  article  of  the  Code  which 
follows,  in  the  same  section,  the  article  221  relied  on. 

This  case  is  ot  great  importance,  not  so  much  on  account  of  the  in- 
terests involved,  which  are  large,  as  on  account  of  the  principle  which 
it  settles.  It  has  been  twice  before  the  court,  and  most  ably  argued, 
oraUy  and  by  brief,  by  the  counsel  engaged  on  either  side.  It  has 
been  patiently  and  maturely  considered  by  the  court,  and  the  result  of 
our  deliberations  are  now  and  finally  given  to  the  world.  It  is  with 
regret  that  I  find  myself  constrained  to  differ  from  my  brothers.    But 
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the  law  and  the  authorities,  as  I  read  them,  are  plaiu  before  me^  and  I 
have  nothing  to  choose  from.  I  must  go  in  the  face  of  them  all  to 
agree  with  them,  and  this  my  duty  forbids. 

I  know  it  seems  hard  that  collateral  kindred  shoald  be  permitted  to 
inherit  in  preference  to  the  children  of  his  body,  no  matter  how  begot- 
ten, and  that  such  children  should  suffer  from  the  result  of  a  sin  of 
which  they  were  innocent,  and  which  they  could  not  prevent.  But 
the  law  has  put  its  ban  upon  them,  white  and  black,  and  I  have  not 
the  power  to  remove  it.  Hart  knew  wben  he  was  begetting  these 
children  what  the  consequences  would  be  to  them.  If  they  suffer,  it  is 
from  his  fault,  and  not  the  laws,  civil  aud  moral,  which  he  defied* 
Upon  this  subject  I  agree  to  what  was  said  by  Judge  Preston  in  the 
case  of  Dupr6 : 

''We  know  the  object  of  the  Legislature  is,  in  the  first  place,  to 
honor  matrimony,  which  is  of  such  incalculable  importance  to  society; 
and,  in  the  next  place,  to  discourage  concubinage,  which  is  the  cause 
of  so  much  dissolateness  and  evil.  To  prevent  it  the  Legislature  hold 
out  the  strongest  motive,  which  can  influence  a  parent — the  legal  dis- 
inherison of  his  offspring,  unless  he  avows  his  shame  before  a  notary 
public  and  witnesses,  or  in  the  face  of  the  church.  It  is  true,"  con- 
tinues this  judge,  *'that  legislation  has  ever  failed  in  its  object,  for 
probably  no  one  was  ever  deterred  from  concubinage  by  the  considera- 
tion that  his  innocent  offspring  would  be  the  victim  of  his  guilt.  And 
the  only  effect  has  been  that  the  guilty  parents  have  eaten  the  grapes, 
while  the  innocent  children's  teeth,  with  tear&  in  their  eyes,  have  been 
set  on  edge.  But  still  it  is  the  law,  and  must  be  obeyed  until  it  is 
repealed." 

I  therefore  dissent  from  the  opinion  expressed  by  the  majority  of 
the  court. 


Wtly,  J.,  dissenting,    I  dissent  in  these  cases,  and  reserve  the  right 
to  file  my  reasons  hereafter. 
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No.  4765. 

Master  and  Wardens  of  the  Port  of  New  Orleans  v,  Robert  W. 

Foster. 

This  soit  is  brought  under  the  second  section  of  act  No.  66,  session  of  1889,  p.  67,  which  pro- 
vides that  it  BhaO  be  unlawful  for  any  person  other  than  the  master  and  wardens  of  the 
port  of  New  Orleans,  or  their  legally  constituted  deputy,  to  make  any  surrey  of  liatches 
of  seagoing  vessels  coming  into  the  port  of  New  Orleans,  or  to  make  any  survey  of 
damaged  goods  coming  on  board  of  such  vessels,  whether  sutfh  survey  be  made  on  board 
or  on  shore,  or  to  give  certificates  or  orders  lor  the  sale  of  such  damaged  goods  at  auc- 
tion, or  to  do  any  other  of  the  acts  and  things  prescribed  by  law  for  the  master  and 
wardens  to  do  and  perform. 

The  section  above  referred  to  is  not  unc<mstitutional.  The  Legislature  may  not  have  the 
power  to  force  a  vessel  which  comes  to  this  port  fron^sea  to  have  a  survey  made  of  her 
hatches,  but  it  has  the  right  to  designate  by  whom  a  survey  shall  be  mads,  if  one  is 
asked  for  by  the  captain  or  owner  oi  the  vessel.  This  Is  not  a  tax  upon  commerce.  It  is 
only  saying  by  what  officer  a  certain  act  shall  be  performed. 

When  the  law  says  it  shall  be  nnlawftd  for  any  person  to  do  a  particular  thing,  the  party  who 
attempts  to  do  it  may  bo  lojoined  by  any  person  in  interest. 

APPEALi  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
kinSf  J.    Henry  0.  Dibble  and  Billings,  for  plaintiffs  and  appellees. 
JE.  S,  Craig,  for  defendant  and  appellant. 

Morgan,  J.  Petitioners  seek  to  injoin  the  defendant  from  making 
any  survey  of  the  hatches  of  any  seagoing  vessel  which  may  have  ar 
rived  or  which  may  arrive  at  this  port,  and  from  making  any  survey 
either  on  board  or  on  shore  of  any  damaged  goods  which  may  have 
arrived  or  which  may  arrive  on  any  seagoing  vessel,  and  from  giving 
any  certificates  of  any  survey  and  from  doing  any  act  which  the  master 
and  wardens  are  anihorized  by  law  to  perform. 

The  suit  is  brought  under  the  second  section  of  act  No.  68,  session 
1869,  p.  67,  which  provides  that  it  shall  be  unlawful  for  any  person 
other  than  the  master  and  wardens  of  the  port  of  New  Orleans,  or 
their  legally  .constituted  deputy,  to  make  any  survey  of  hatches  of  sea- 
going vessels  coming  into  said  port  of  New  Orleans,  or  to  make  any 
survey  of  damaged  goods  coming  on  board  such  vessel,  whether  such 
survey  be  made  on  board  or  on  shore,  or  to  give  certificates  on  orders 
for  the  sale  of  such  damaged  goods  at  auction,  or  to  do  any  other  of 
the  acts  and  things  prescribed  by  law  for  the  master  and  wardens  to 
do  and  perform. 

Defendant  admits  tljat  by  reason  of  his  superior  experience  in  ma- 
rine matters,  he  is  often  called  upon  by  parties  in  interest  to  inspect 
damaged  goods  and  vessels  and  to  report  upon  them,  but  that  he  has 
never  sought  or  claimed  to  give  any  legal  efiects  to  his  acts;  that  no 
law  can  compel  private  citizens  to  employ  the  plaintiffs  when  all  par- 
ties in  interest  do  not  wish  their  services ;  that  the  act  of  1869,  and  all 
other  acts  giving  compulsory  and  exclusive  powers  to  masters  and 
wardens  to  inspect  vessels  and  make  surveys,  to  his  exclusion,  or  to 
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the  exclusion  of  any  one  else,  is  nnconstitntional  and  void,  and  repug- 
nant to  the  constitution  of  the  United  States  and  to  the  constitution  of 
the  State  of  Louisiana. 

From  a  judgment  rendered  against  him  he  has  appealed. 

A  case  precisely  similar  to  the  one  at  bar,  and  between  the  same 
parties,  was  decided  some  time  ago,  and  is  to  be  found  in  23  An.  750. 
In  that  case  we  said : 

''The  evidence  shows  that  the  defendants  have  entered  into  a  con- 
tract whereby  the  said  Foster  was  employed  to  examine  and  survey 
damaged  goods  in  cases  where  they  were  interested,  and  that  said 
Foster  does  not  pretend  (o  act  under  any  commission  or  by  virtue  of 
any  public  ofiQce,  but  simply  as  the  employ^  of  the  merchants  and 
underwriters  who  may  engage  his  services,  and  that  he  has  not  molested 
or  interfered  in  any  manner  with  plaintiffs. 

''We  know  of  no  law  which  prevents  the  defendants  from  entering 
into  such  a  contract  as  the  above,  and  we  think  the  plaintiffs  have 
wholly  failed  to  show  any  right  of  action."  -^ 

But  since  this  decision  was  rendered  the  Legislature  passed  the  act 
under  which  the  present  action  is  broaght.  By  it  all  persons  except 
the  plaintiffs  are  prohibited  from  doing  the  things  the  defendants  claim 
they  have  the  right  to  do.  The  question  is,  has  the  Legislature  £he 
power  to  say  who  alone  shall  be  permitted  to  make  any  survey  of 
hatches  of  seagoing  vessels  coming  into  the  port  of  New  Orleans  ? 

In  support  of  the  negative  of  this  position,  the  appellant  relies  upon 
the  decision  of  the  Supreme  Court  of  the  United  States  in  the  case  of 
the  Steamship  Company  v.  Port  Wardens,  6  Wallace  p.  31.  That  was 
a  suit  wherein  the  port  wardens  sought  to  recover  from  the  company 
five  dollars.  Their  claim  was  founded  on  a  section  of  the  act  of  fif- 
teenth March,  1855,  which  provides  that  the  master  and  wardens  of 
the  port  of  New  Orleans  should  be  entitled  to  demand  and  receive,  in 
addition  to  other  fees,  the  sum  of  five  dollars,  whether  called  on  to 
perform  any  service  or  not,  for  every  vessel  arriving  in  this  port.  The 
<^onrt  held  that  the  act  in  question  was  a  regulation  of  commerce;  that 
it  imposed  a  tax  upon  every  ship  entering  this  port ;  that  the  power  to 
regulate  commerce  was  given  to  Congress ;  that  it  was  thus  given  with 
the  obvious  intent  to  place  that  commerce  beyond  interruption  or 
embarrassment  arising  from  conflicting  or  hostile  State  regulations, 
and  that  the  act  under  which  that  suit  was  brought  worked  the  very 
mischief  against  which  the  constitution  intended  to  protect  commerce 
among  the  States. 

The  first  section  of  the  act  of  sixth  March,  1869,  p.  67,  provides  that 
it  shall  be  the  duty  of  the  master  and  wardens  of  the  port  of  New  Or- 
leans, within  twenty-four  hours  after  the  arrival  and  mooring  at  the 
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wbarf  or  landing  in  the  port  of  New  Orleans  of  any  seagoing  vessel 
aniying  with  cargo,  to  go  on  board  snch  vessel  and  offer  their  official 
servioes  to  make  survey  of  the  hatches  of  such  vessel,  and  to  perform 
tiie  acts  and  services  prescribed  by  law  for  them  to  perform.  And  in 
case  snch  services  so  offered  to  snch  seagoing  vessel  shall  be  declined 
<yr  lefased,  the  said  master  and  wardens  shall  be  entitled  to  charge  and 
collect  from  snch  vessel,  her  master  and  owners  or  consignees,  the 
amount  of  three  dollars  for  services  so  tendered. 

Under  the  decision  from  6  Wallace,  jost  quoted,  it  would  seem  that 
this  portion  of  the  act  of  1869  would  be  unconstitutional.  Admitting 
this  to  be  so,  it  does  not  follow  that  the  whole  act  is  unconstitutional, 
ADd  we  would  only  be  called  upon  to  pass  upon  the  question  when  it 
is  presented  by  some  person  who  is  proceeded  against  for  a  violation 
of  its  provisions,  as,  for  instance,  if  the  suit  for  three  dollars  were  to 
be  instituted  against  the  captain  of  a  vessel  to  whom  the  port  wardens 
had  tendered  their  services,  and  been  refused.  But  the  present  de- 
fendant can  not  set  up  the  unconstitutionality  of  this  section,  he  not 
being  proceeded  against  under  it. 

Is  the  second  section  of  the  act,  which  provides  that  it  shall  be  un- 
lawful for  any  person  other  than  the  master  and  wardens,  or  their 
legally  constituted  deputy,  to  make  any  survey  of  hatches  of  seagoing 
Tessels  coming  into  the  port  of  New  Orleans,  or  to  make  any  survey  of 
damaged  goods  coming  on  board  such  vessel,  whether  such  survey  be 
made  on  board  or  on  shore,  or  to  give  certificates  or  orders  for  the  sale 
of  snch  damaged  goods  at  auction,  or  to  do  any  other  of  the  acts  and 
things  prescribed  by  law  for  the  master  and  wardens  to  do  and  per- 
form, unconstitutional  f  We  think  not.  The  Legislature  may  not 
have  the  power  to  force  a  vessel  which  comes  to  this  port  from  sea  to 
have  a  survey  made  of  her  hatches,  but  it  has  the  right  to  designate 
by  whom  a  survey  shall  be  made  if  one  is  asked  for  by  the  captain  or 
owner  of  the  vessel.  This  is  not  a  tax  upon  commerce }  it  is  only  say- 
utg  by  what  officer  a  certain  act  shall  be  performed.  This  we  think 
the  Legislature  has  a  right  to  do.  It  has  the  right,  and  has  exercised 
it,  to  appoint  harbor  masters,  port  wardens,  inspectors  of  various  pro- 
dnets,  and  it  has  never  been  held  that  the  exercise  of  this  right  has 
been  a  tax  upon  commerce,  or  that  it  is  a  violation  of  the  constitution. 

The  last  question  presented  is,  whether  the  plaintiffs  are  authorized 
under  the  constitution  and  laws  of  the  United  States  and  of  this  State 
to  injoin  the  defendants  from  making  surveys  of  the  hatches  of  ves- 
sels, or  to  make  surveys  of  damaged  goods  coming  on  board  of  vessels. 
Defendant  contends  that  it  is,  because  it  deprives  him  of  a  means  of 
Bopport.  We  do  not  think  so.  In  the  case  of  Shepherd  v.  Pyson,  14 
An:  p.  7,  it  was  said :   "There  can  be  no  doubt  that  an  injunction  is  a 
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proper  remedy  to  prevent  a  person  from  doing  an  act  which  may  be 
ii^arions  to  another,  or  which  impairs  a  right  claimed  by  that  other. 
The  occupation  of  a  pilot  for  the  port  of  New  Orleans  is  lucrative,  and 
is  restricted  by  law  to  persons  especially  designated  by  the  Governor 
of  the  State.  It  is  therefore  evident  that  the  exercise  of  this  businesa 
by  a  person  not  legally  appointed,  may  be  prejudicial  to  each  and  every 
one  who  is  so  appointed." 

'*  A  party  may  always  claim  the  aid  of  the  laws  of  his  country  ta 
prevent  a  wrong,  which,  if  inflicted,  he  could  claim  damages  for. 
These  laws  would  be  lamentably  defective  if  they  could  not  prevent 
injuries  as  well  as  punish  them."    5  N.  S.  501. 

In  the  case  under  consideration  the  master  and  wardens  are  ap- 
pointed by  the  Governor.  The  occupation  which  they  are  authorized 
to  perform  is  a  lucrative  one,  and  all  persons  are  prohibited  from  exer- 
cising it  except  those  who  are  appointed  by  the  Governor.  We  think 
that  when  the  law  says  it  shall  be  unlawful  for  any  person  to  do  a 
particular  thing,  a  person  who  attempts  to  do  it  may  be  injoined  by 
any  person  in  interest. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 

Justice  Wyly,  being  absent,  took  no  part  in  this  decision 

Behearing  refused. 


No.  3068. 
Eliza  V.  Mahood  v,  Ida  T.  Tealza,  Wife,  et  al. 

A  large  lot  of  furniture  having  been  sold  by  plaintiff  to  defendant,  for  '^hicb  part  payment 
baa  been  made  to  a  considerable  amount,  plaintiff  suea  for  the  balance  due  on  the  same 
or  for  the  restoration  of  the  property.  Defendant,  avowing  her  own  in£amy,  maintains 
that  she  is  not  bound  by  a  contraot  contra  bonos  mores,  as  it  was  to  the  knowledge  of 
plaintiff  that  the  furniture  was  bought  for  tlie  purpose  of  keeping  a  house  of  prostitution. 
The  defense  cm  not  be  accepted.  The  knowledge  of  the  plaintiff  of  the  immoral  use  for 
which  the  furniture  was  purchased  did  not  violate  the  contract. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    OoUenSy 
J.     Bentinek  Egan,  for  plain  till'  and  appellant.    A.  Trudeau^  for 
defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff  in  this  case  sold  to  the  defendant  on 
the  sixth  January,  1868,  a  lot  of  furniture  at  the  price  of  $5500,  to  be 
paid  monthly,  in  sums  of  two  hundred  dollars  each  month,  except  for 
the  last  month  for  which  one  hundred  dollars  were  to  be  paid.  Twenty- 
eight  promissory  notes  were  furnished  by  the  purchaser  for  these  con- 
secutive  monthly  payments.  The  contract  was  entered  into  before  a 
notary  public.    It  was  stipulated  by  the  parties  that  after  full  payment 
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of  all  the  notes  the  famiture  was  to  become  the  property  of  the  defen- 
dant The  plaintiff  in  her  petition  sets  out  that  $4000  of  the  price 
have  been  paid ;  that  eight  of  the  notes,  making  $1500,  are  unpaid ; 
that  defendant  refuses  to  pay  them,  and  has  sold  and  disposed  of  a 
portion  of  the  furniture,  and  is  endeavoring  to  make  away  with  the 
remainder,  to  defeat  the  plaintiff^s  rights  and  to  defraud  her  of  all 
Toconrse  for  payment  of  the  remainder  due  her  on  the  contract.  She 
prays  judgment  recognizing  her  as  the  owner  of  the  furniture,  and 
that  she  recover  possession  of  the  same,  or  that  she  have  judgment  for 
the  amount  of  the  eight  unpaid  notes  with  privilege  upon  the  property. 

The  plaintiff  caused  the  furniture  to  be  sequestered,  and  subsequent- 
ly released  it  by  entering  into  bond  and  taking  possession  of  it,  the 
defendant  having  failed  on  her  part  to  do  so. 

The  answer  is  a  general  denial.  The  defendant  admits  having  pur- 
chased certain  furniture  from  the  plaintiff,  but  avers  that  she  was 
induced  to  do  so  by  the  fraudulent  representations  of  the  plaintiff  in 
regard  to  the  cost  and  value  of  the  furniture,  and  that  defendant  was, 
through  error  on  her  part  and  fraud  on  the  part  of  the  plaintiff, 
induced  to  enter  into  the  agreement  to  pay  a  price  greatly  exceeding 
the  value  of  the  property.  But  the  defendant  obviously  places  her 
defense  mainly  upon  the  ground  of  the  alleged  illegality  of  the  con- 
tract growing  out  of  its  violation  of  morals  and  public  order.  She 
avers  broadly  and  has  made  the  averment  good  that  both  she  and  the 
plaintiff  were  at  the  time  of  the  contract  keepers  and  managers  of 
public  houses  of  prostitution ;  that  the  large  lot  of  furniture  purchased 
by  defendant  from  plaintiff,  was  sold  by  the  plaintiff  and  bought  by 
the  defendant  with  the  express  knowledge  and  purpose  of  both,  that  it 
was  to  be  used  in  houses  of  that  character.  The  defendant  avowing 
her  own  infamy,  invokes  the  maxim  ex  turpi  pctcto  nil  oritur  ctotio. 

Upon  the  ground  that  the  contract  was  one  contra  honoa  mores  the 
court  below  set  aside  the  sequestration  and  dismissed  the  suit.  The 
plaintiff  has  appealed.  The  defendant,  in  her  answer  to  the  appeal, 
aaks  an  amendment  of  the  judgment  by  ordering  that  the  property 
lequestered  be  restored  to  her,  and  reserving  to  her  recourse  ^7  the 
sequestration  bond. 

In  the  case  of  Hubbard  v.  Moore  24  An.  591,  the  plaintiff  sold  furni- 
ture to  the  defendant,  a  keeper  of  a  house  of  ill  feune,  with  the  knowl- 
edge that  it  was  to  be  used  in  that  house  by  the  defendant.  So  in  the 
case  of  Sampson  Brothers  v.  Eai.te  Townsend,  25  An.  78,  the  plaintiff^ 
were  aware  of  the  destination  of  the  furniture  sold  by  them  to  the 
defendant,  the  keeper  of  a  brothel.  In  these  oases  the  court  held  that 
the  knowledge  of  the  plaintifb  of  the  immoral  use  for  which  the  fumi- 
tue  waa  piiirohaaed  did  not  vitiate  the  contracts.  ^ 
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In  the  case  dow  before  as,  we  see  no  reason  why  the  same  principle 
should  not  hold.  We  mast,  therefore^  rejecting  the  plea  of  eontra 
honos  mores,  examine  this  case  on  the  merits,  and  determine  it  accord- 
ing to  the  law  and  evidence.  The  plaintiff,  we  think,  has  not  clearly 
made  oat  her  allegation,  that  a  large  part  of  the  famitare  in  qaestion 
was  clandestinely  sold  and  disposed  of  by  the  defendant.  The  petition 
refers  to  an  informal  inventory  of  farniture  made  as  appears  by  it» 
date  on  the  first  of  Jane,  1867,  and  contrasting  with  it  the  inventory 
made  by  the  sheriff  at  the  time  of  the  seizure  under  writ  of  sequestra- 
tion, the  plaintiff  aims  to  show  a  large  deficit  in  the  amount.  We  da 
not  see  that  this  is  conclusive.  The  inventory  of  first  June,  1867^ 
annexed  to  the  petition  is  not  signed  by  any  one,  and  upon  its  iace 
simply  recites  that  it  is  a  list  or  inventory  of  ''furniture  in  houses  Ko» 
30  Basin  street.'*  This,  it  is  shown,  is  one  of  the  two  houses  which  it 
seems  contained  furniture  purchased  by  defendant ;  but  the  evidence 
does  not  sufficiently  identify  it  as  the  same  purchased  by  the  notarial 
act  passed  six  months  afterwards.  In  that  act  it  is  declared  that  ''sale 
is  made  of  all  the  furniture  in  houses  3()  and  28  Basin  street,  the  pur- 
chaser being  aware  of  every  article  therein  contained,  dispenses  with 
enumerating  them  in  this  act."  It  is  clearly  shown  that,  about  the 
time  the  sequestration  was  taken  out,  the  defendant  was  endeavoring^ 
to  sell  all  the  furniture  which  the  plaintiff  under  the  terms  of  the  con- 
tract, claims  to  belong  to  her.  Eight  notes,  amounting  to  $1500,  it  la 
shown,  remain  an  paid.  For  this  sum  the  plaintiff  should  have  judg- 
ment with  privilege  as  claimed. 

There  are  two  bills  of  exceptions  in  the  record,  taken  by  the  plaia- 
tiff  to  the  admission  of  evidence  to  show  the  immoral  character  of  the 
contract.  It  becomes  unnecessary  under  our  view  of  the  case  to  ex- 
amine them. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled  avoided  and  reversed.  It  is  further  ordered  and  decreed  that 
the  plaintiff  have  judgment  against  the  defendant  for  fifteen  hundred 
dollars ;  that  her  lien  and  privilege  upon  the  property  sequestered  be 
recognized  and  enforced,  and  that  the  same  be  sold  to  pay  the  afore- 
said sum,  the  defendant  paying  costs  in  both  courts. 


Morgan,  J.,  dissenting.  Defendant  had  leased  from  the  plaintiff  a 
famished  house  on  Basin  street.  On  the  sixth  January,  1868,  she 
agreed  to  sell  the  farniture  contained  in  the  house  to  the  defendant 
when  she  should  have  paid  her  therefor  $5500  for  which  sum  she  took 
notes  payable  monthly.  The  furniture  remained  in  the  possession  of 
the  defendant.  Four  thousand  dollars  of  the  agreed  price  have  been 
paid;  $1500  remain  due.    This  suit  is  instituted  by  plaintiff  who^ 
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prays  to  be  declared  the  owner  of  the  farniture  referred  to,  and  that 
she  be  pat  in  possession  thereof  on  her  surrendering  the  an  paid  notes ; 
or,  that  defendant  be  condemned  to  pay  her  the  sum  of  fifteen  hundred 
dollars.  She  also  asks  for  judgment  against  the  defendant's  husband.. 
The  farniture  was  also  sequestered  and  a  privilege  thereon  is  claimed. 

The  defendant  answers  that  the  whole  contract  is  contra  hono8  morea^ 
She  avers  that  when  she  rented  the  house  from  plaintiff,  furnished,  it 
was  to  plaintiff's  knowledge,  for  the  purpose  of  keeping  a  public  house 
of  prostitation,  and  that  the  furniture  was  purchased  with  the  same 
Tiew. 

To  establish  these  facts  witnesses  were  offered  by  the  defendant  and 
their  testimony  was  received  by  the  court  to  which  the  plaintiff  ob- 
jected on  the  ground  that  it  contradicted  the  written  act  between  the 
parties.  I  £ul  to  see  wherein  the  contradiction  lies,  as  nothing  is  men- 
tioned in  the  act  with  reference  to  the  purposes  to  which  the  furniture 
was  to  be  put. 

The  evidence  satisfies  me  that  the  allegations  with  reference  to  the 
purposes  for  which  the  house  was  rented  and  the  furniture  purchased 
from  the  plaintiff  are  true.  She  knew  what  business  had  been  car- 
ried on  in  the  house.  She  was  in  the  habit  of  frequenting  it.  She 
went  there  at  night,  and  in  the  morning  would  return  and  ask  the 
inmates  what  amount  of  business  had  been  done  the  night  before.  She 
gave  a  credit  to  the  defendant  with  a  grocer  to  enable  her  to  purchase 
wine  which  was  to  be  sold  to  persons  who  visited  the  house.  The 
business  of  renting  furnished  houses  for  the  purposes  of  prostitution 
seems  to  have  been  regularly  followed  by  the  plaintiff.  The  one  in 
^estion  is  the  third  which  she  rents  for  such  purposes. 

Under  these  circumstances  it  is  not  necessary,  I  think,  for  us  to  con- 
sider whether  the  public  act  passed  between  the  parties  was  a  sale, 
pure  and  simple,  or  whether  it  contained  a  resolutory  condition  or  a 
suspensive  condition.  This  is  not  the  case  of  a  dealer  in  furniture, 
selling  his  goods  to  the  first  comer  and  claiming  the  unpaid  price 
thereof  from  his  purchaser,  as  were  the  cases  of  Hubbard  and  Sampson 
Sl  Brothers.  23  An.  59 ;  24  An.  625.  It  is  the  case  of  a  woman  who 
rents  a  house  and  sells  the  contents  thereof  to  another  woman  with 
the  knowledge  that  it  has  been,  and  the  avowed  intention  that  it 
should  continue  to  be,  used  as  a  public  house  of  prostitution,  the  busi- 
neae  of  which  was  encouraged  by  her  presence  and  assisted  with  her 
Hieans.  The  law,  I  think,  leaves  such  people  where  it  finds  them,  and 
takes  no  interest  in  their  disputes. 

I  think  the  judgment  should  be  affirmed. 

Mr.  Justice  Howell  concurs  in  this  opinion. 

BeiheariDg  refosed* 
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No.  4658. 

20  112    Gertrudiz  Bonella  and  Caballbro  et  als.  v.  Charles  Maduel, 
51  1571,  Testamentary  Executor,  et  al. 

Ill  this  instance  the  defendant  offered  in  evidence  the  petition  in  the  case  entitled  "  Suc- 
cession of  Jose  Maria  Caballero,"  and  the  Jndgment  of  the  Second  District  Court  and  of 
the  Supreme  Court,  decreeing  her  to  he  the  legitimate  child  of  the  deceased.  The  plain- 
tifBs  ohjeoted  on  the  ground  that  they  were  not  hound  by  the  judgment,  not  being  parties 
to  the  suit. 

The  objection  was  correctly  overruled.  It  was  not  a  judgment  inter  partes,  but  a  judgment 
in  rem,  and  is  evidence  of  theftiets  adjudicated  against  the  world. 
•  The  judge  a  quo  properly  rejected  the  testimony  taken  by  commission  of  witnesses  not 
named  in  t)ie  interrogatories  or  commission.  The  iMurty  called  on  to  cross  question  wit- 
nesses when  testimony  is  taken  by  commission,  is  entitled  to  be  informed  of  the  names 
of  the  witnesses  in  order  to  know  how  to  shape  his  questions. 

The  court  below  was  right  in  not  granting  a  continuance  on  the  ground  of  the  r^ection  of 
the  above  mentioned  testimony,  the  party  offering  it  not  having  made  due  diligence  to 
get  the  evidence. 

The  plea  of  res  judietUa  must  stand.  It  is  well  settled  that  a  final  judgment  of  a  court  of 
competent  jurisdiction  as  to  the  sUUus  of  a  person,  is  res  judicata  as  to  all  the  world,  and 
the  force  and  effect  of  res  judicata  is  to  make  black  white,  and  the  crooked  straight." 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  lUsotf 
J.  J.  Ad.  Bogier,  Oharvet  (&  DuplanUer,  for  plaia tiffs  and  appel- 
lees. Geo.  L,  Bright,  Lea,  Finney  <&  Miller,  for  defendants  and  appellants. 

LuDELiKG,  C.  J.  The  plaintiffs,  who  are  cousins  of  the  deceased, 
Jose  Maria  Caballero,  and  residents  of  Spain,  instituted  this  suit  to 
annul  and  set  aside  a  judgment  of  the  Second  District  Court  of  the 
parish  of  Orleans,  rendered  on  the  twenty-ninth  June,  1868,  in  the  case 
entitled  Succession  of  Jose  Maria  Caballero,  on  petition  of  Mrs.  Maria 
Dolores  Felicity  Caballero,  wife  of  Jose  Maria  Cont^,  by  which  the 
testament  of  the  late  Caballero  was  set  aside,  and  his  daughter, 
Maria  Dolores  Felicity  Cont^,  was  decreed  to  be  legitimate  and  sole 
heir  of  his  estate ;  to  have  the  universal  legatee  under  that  wUl  de- 
clared to  be  a  person  interposed  for  the  benefit  of  a  colored  con- 
cubine of  the  deceased,  and  their  natural  child ;  to  have  the  exeoa- 
tor render  an  account,  and  finally  to  be  declared  the  sole  legal  heirs  of 
the  deceased,  and  as  such  to  be  put  in  possession  of  the  estate. 

Mrs.  Cont^^  among  other  defenses,  filed  the  plea  of  res  jtuUcaia, 
There  was  judgment  in  favor  of  the  plaintifEs  and  the  defendant, 
Cont^,  has  appealed. 

On  the  trial  the  defendant  offered  in  evidence  the  petition  in  the  suit 
already  named,  and  the  judgment  of  the  Second  District  Court  and 
of  the  Supreme  Court  thereon,  decreeing  her  to  be  the  legitimate  child 
of  Jose  Maria  Caballero.  The  plaintiff  objected  on  the  ground  that 
they  were  not  bound  by  the  judgment,  not  being  parties  to  the  suit. 

The  evidence  was  received.  The  ruling  was  correct.  In  Ennis  t;. 
Smith,  14  Howard's  Reports  (p.  430),  the  court  said:  **The  decree  of 
the  department  of  Grodno  is  an  exemplified  copy  of  that  made  on 
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the  seventh  May,  1843,  Id  the  case  of  the  heirs  of  Kosoiasko,  and  con- 
tains the  geneological  chart  of  the  descendants  of  the  sisters  of  Kosci- 
usko. It  is  not  a  judgment  inter  parteSf  bat  a  foreign  judgment  in  rem, 
and  is  eyidence  of  the  facts  a^udicated  against  the  world." 

Another  bill  of  exceptions  was  taken  to  the  rejection  of  testimony, 
taken  by  commission,  of  witnesses  not  named  in  the  interrogatories 
or  commission.  On  crossing  the  interrogatories  the  defendant  had 
objected  to  the  taking  of  testimony  of  witnesses  not  named  in  the 
interrogatories,  and  he  renewed  the  objection  when  the  testimony  was 
offered  in  evidence.  We  think  the  ruling  correct.  The  .party  called 
on  to  cross  question  witnesses,  when  testimoi^  is  taken  by  commis- 
sion, is  entitled  to  be  informed  of  the  names  of  the  witnesses,  in  order 
to  know  how  to  shape  his  questions.    12  B.  102. 

Another  bill  of  exceptions  was  taken  to  the  refusal  of  the  judge  to 
grant  a  continuance  of  the  case,  af<^r  the  refusal  to  receive  the  testi- 
mony of  the  witnesses  whose  testimony  had  attempted  to  be  taken, 
under  a  commission  and  interrogatories,  in  which  they  were  not  named. 
The  ruling  was  correct.  The  party  had  not  used  due  diligence  to  get 
the  evidence. 

Other  bills  of  exceptions  were  taken  by  the  plaintiff  to  the  reception 
of  record  evidence  and  other  evidence  to  prove  the  legitimacy  of  the 
defendant,  under  the  laws  of  Spain,  etc.,  which  had  been  admitted  in 
evidence.  We  deem  it  unnecessary  to  examine  them  in  detail,  inasmuch 
as  under  our  view  of  the  law  on  the  subject  of  this  suit,  our  conclu- 
sions would  be  the  same,  whether  that  evidence  were  in  or  out  of  this 
record. 

On  the  merits  this  case  presents  the  same  questions  which  this 
court  decided  in  the  case  entitled  Succession  of  Jose  Maria  Caballero, 
etc.,  before  referred  to  in  this  opinion,  and  the  evidence  in  the  case  is 
substantially  the  same  in  the  two  cases.  A  careful  examination  of  the 
briefs  and  arguments  of  counsel  has  not  enabled  us  to  detect  any  error 
in  our  former  opinions,  even  if  the  main  question  involved  in  this  suit, 
the  status  of  Mrs.  Cont6,  were  now  an  open  question.    But  it  is  not. 

It  is  well  settled  that  a  final  judgment  of  a  court  of  competent  juris- 
diction as  to  the  status  of  a  i)erson,  is  res  juduMta  as  to  all  the  world, 
and  the  force  and  effect  of  res  judicata  is  ''to  make  black  white,  and 
the  crooked  straight." 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  lower 
court  be  reversed  and  annulled,  and  that  there  be  judgment  in  &vor 
of  the  defendant,  Mrs.  Cont^,  and  rejecting  the  plaintiff's  demands 
with  costs  of  both  courts. 

Mr.  Justice  Wyly,  being  absent,  took  no  part  in  this  decision. 

Beheaiing  refused. 
8 
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Burao,  Bams,  traosierree,  v.  Widow  Perrari,  Goulard,  third  opponent. 

No.  4779. 

D.  DuKAC;  Jbak  Bazus,  transferree,  v.  Widow  J.  B.  Ferrari,  Loni& 

GODLARD,  third  opponent. 

The  subrogation  relied  on  in  this  case  by  Goulard,  the  third  opponent,  was  not  effi&cted  in 
oonfonnity  with  article  2160,  R.  C.  C.  Thia  article  is  very  explicit.  The  act  of  borrow- 
ing and  the  receipt  must  be  executed  in  the  presence  of  a  notary  and  two  witnesses.  1^ 
this  instance  the  receipt  was  given  by  the  sheriff,  and  should  have  been  rcijeoted  on  the 
ol^ection  made  by  the  plaintiff.  It  is  not  an  authentic  act  by  law,  and  is  not  in  the  form 
of  receipt  required  by  the  aboye  mentioned  article  of  the  CItU  Code.  The  subrogation 
therefore  attempted  in  &Tor  of  Goulard,  the  third  opponent,  is  without  legal  effect 
against  any  one  having  adverse  claims  such  as  the  plaintiff  or  his  tiansforree  has  shown 
himself  to  possess. 

t 

APPEAL  from  the  Fourth  District  Coart,  parish  of  Orleans.    Lffnch^ 
J.    0.  E.  Sehmidtj  for  plaintiff  and  appellant.    Albert  VooTMes^ 
for  the  third  opponent,  appellee. 

Howell,  J.  In  Jane,  1869,  F.  J.  Robert  sold  to  D.  Dorac  and 
Widow  J.  B.  Ferrari  a  lot  of  ground  in  New  Orleans,  part  of  the  price 
being  paid  in  cash,  and  two  notes,  secured  bj  mortgage,  given  by  the 
purchasers  in  soUdo  for  the  balance,  the  lot  being  divided  or  partitioned 
in  the  act  of  sale  between  the  said  purchasers.  At  the  maturity  of 
the  first  note,  Dnrac,  being  bound  solidarily  on  it,  paid  it  and  issued 
executory  process  for  the  half  thereof  against  the  portion  belonging  ta 
Mrs.  Ferrari.  Pending  these  proceedings  the  second  note  matured, 
and  Robert,  the  yendor,  issued  executory  process  thereon  against  the 
property  sold  by  him.  On  a  rule  taken  by  Mrs.  Ferrari,  the  sherift 
was  ordered  to  sell  the  portion  of  each  purchaser  separately,  and  from 
the  proceeds  of  each  pay  the  half  of  the  debt  and  costs.  On  the  day 
before  the  sale  one  L.  Goulard  loaned  to  Mrs.  Ferrari,  by  authentic  aot^ 
the  amount  due  by  her  in  the  executory  proceedings  of  Robert,  which 
he,  Goulard,  paid  to  the  sheriff,  and  took  the  following  receipt: 

"Received  of  Louis  Goulard,  for  Mrs.  Widow  Ferrari  (by  act  of  sub- 
rogation), the  sum  of  $1250,  for  one-half  of  the  capital,  interest  and 
costs  on  the  property  of  Mrs.  Ferrari,  as  per  writ  of  seizure  and  sale 
of  F.  J.  Robert  v.  E.  Duckerts,  widow  of  J.  B.  Ferrari,  et  als.»  her  said 
property  being  hereby  released  and  the  sale  by  sheriff  withdrawn." 
Signed  by  the  sheriff. 

On  the  next  day  Durao  paid  his  portion  of  the  debt  to  the  sheriff,, 
who  two  days  after  paid  the  whole  to  Robert's  counsel,  taking  the  fol- 
lowing eceipt: 

''Francois  J.  Robert  v.  Elizabeth  Duckerts,  widow  of  J.  B.  Ferrari, 
et.  al. — Seventh  District  Court,  No.  8948. — Received,  New  Orleans, 
March  4,  1872,  from  C.  S.  Sauvinet,  civil  sheriff,  the  sum  of  (2252  68^ 
amount  of  claim  and  interest  in  above  entitled  case."  Signed  by  the 
attorney. 
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SabsequeDtlj  the  property  of  Mrs.  FeiT»ri  waa  sold  under  the  execa- 
tory  proceedings  of  Dorac,  and  a  similar  prooess  taken  out  by  Gonlard, 
who  filed  a  third  opposition  in  the  former,  claiming  the  proceeds  by 
preference  over  Durao,  by  virtue  of  his  above  mentioned  payment, 
with  subrogation,  and  a  judgment  thereon  contradictorily  with  Robert 
in  the  suit  of  the  latter  against  Mrs.  Ferrari  and  Durac. 

In  answer  to  this  opposition,  Durac  denies  the  validity  and  effect  of 
the  alleged  authentic  act  of  subrogation,  the  judgment  thereon  and 
the  executory  process  taken  out  by  Goulard,  and  avers  that  the  only 
Bubsisdng  debt  and  mortgage  upon  the  property  or  proceeds  in  ques- 
tion are  evidenced  by  the  note  paid  by  him  as  co-debtor  in  soUdo,  to 
one-half  of  which  he  is  entitled  out  of  the  said  proceeds  in  preference 
to  all  others,  the  note  held  by  Robert  having  been  paid,  and  the  debt 
and  its  accessory,  the  mortgage,  extinguished  before  the  alleged  judg- 
ment of  subrogation  was  asked  or  granted. 

Goulard  contends  that  Durac  can  not  in  this  way  attack  the  validity 
of  his  (Goulard's)  mortgage  rights,  and  invokes  the  authority  of  Hoy 
V,  Scott,  22  An.  416,  to  support  his  position.  All  that  w^as  decided  in 
that  case,  upon  this  point,  is  that  Hoy  could  not  contest  the  reality  of 
the  judgment  set  up  against  him  in  a  oancuratis,  or  the  validity  of 
its  consideration,  because  it  was  recorded  prior  to  the  origin  of  his 
debt.  Such  is  not  the  case  here.  Durac's  claim  existed  before  Goulard 
acquired  any  rights  whatever  in  the  controversy.  Their  rights  are 
really  of  the  same  origin. 

The  only  question  for  our  decision  is  whether  or  not  Goulard  is  sub- 
rogated to  the  mortgage  rights  of  F.  J.  Robert,  which  he  claims  was 
effected  under  clause  No.  2  of  art.  2160  R,  C.  C,  to  wit: 

''When  the  debtor  borrows  a  sum  for  the  purpose  of  paying  his 
debts,  and  intending  to  subrogate  the  lender  in  the  rights  of  the  cred- 
itor. To  make  this  subrogation  valid,  it  is  necessary  that  that  act  of 
borrowing  and  the  receipt  be  executed  in  presence  of  a  notary  and 
two  witnesses;  that  in  the  act  of  borrowing  it  be  declared  that  the 
sum  was  borrowed  to  make  the  payment,  and  that  in  the  receipt  it  be 
declared  that  the  payment  has  been  made  with  the  money  furnished 
for  that  purpose  by  the  new  creditor.  That  subrogation  takes  place 
independently  of  the  will  of  the  creditor." 

This  article  is  very  explicit  that  the  receipt  as  well  as  the  act  of  bor- 
rowing must  be  executed  in  the  presence  of  a  notary  and  two  witnesses, 
and  the  receipt  adduced  by  Goulard  in  this  case  not  being  in  that  form 
should  have  been  rejected  on  the  objection  made  by  Durac.  The  re- 
ceipt given  by  the  sheriff  and  relied  on  by  Goulard  is  not  an  authentic 
act  by  law,  and  is  not  the  form  of  receipt  made  necessary  by  the  above 
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Dnrac,  Bazus,  transferree,  v.  Widow  Ferrari,  Gtonlard,  third  opponent. 

article  of  the  Code.  The  sabrogation,  therefore,  attempted  in  favor  of 
Goulard  ia  without  legal  effect  against  any  one  having  adverse  claims, 
as  Durao  or  his  transferree  has. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  opposition  of  Louis  Goulard  be  dismissed,  and  the  right  of 
J.  Bazus,  transferree  of  D.  Durac,  to  be  paid  out  of  the  proceeds  of 
the  property  of  Widow  J.  B.  Ferrari,  sold  herein,  be  recognized.  Costs 
in  both  courts  to  be  paid  by  opponent  and  appellee. 

Rehearing  refused. 


No.  4998. 

State  op  LouistANA  ex  rel.  Benton  v.  The  Judge  op  the  Supe- 
rior District  Court,  parish  of  Orleans. 

The  jndge  a  quo  can  not  be  compelled  by  mundamua  to  reduce  the  amount  of  the  bond  fixed 
by  him  to  set  aside  a  Jadicial  sequestration.  A  Judge  may  be  compelled  by  mandamus 
to  act,  in  a  partioular  case,  but  having  acted,  his  judgment  can  not  be  revised  except  on 
appeal.  One  can  not  be  comi)eIled  to  change  one's  judgment  in  a  matter  where  one  has 
the  right  to  judge. 

APPLICATION  for  a  writ  of  mandamus  against  the  judge  of  the 
Superior  District  Court,  parish  of  Orleans.    Hays  <&  New  for  re- 
lator.   John  Bay,  for  respondent. 

Ludeling,  C.  J.  The  real  object  of  these  proceedings  is  to  compel 
the  judge  a  quo  to  reduce  the  amount  of  the  bond  fixed  by  him  to  set 
aside  the  judicial  sequestration.  This,  we  think,  can  not  be  done  by 
mandamus.  A  judge  may  be  compelled  by  mandamus  to  act,  in  a  par- 
ticular case,  if  he  refuses — ^but  having  acted,  his  judgment  can  not  be 
revised  except  on  appeal.  One  can  not  be  compelled  by  mandamus  to 
change  his  judgment  in  a  matter  where  he  has  the  right  to  judge.  The 
answer  shows  that  the  defendant  has  done  nothing  in  regard  to  the 
sequestration,  since  the  appeal  from  the  order  granting  the  sequestra- 
tion and  appointment  of  a  receiver,  even  if  the  appeal  was  taken 
within  the  legal  delay  to  have  the  effect  of  a  suspensive  appeal.  The 
answer  of  the  judge  is  satisfactory,  and  the  prayer  of  the  relator  is 
rejected,  with  costs  of  the  proceedings. 
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No.  4992. 

DuNLOP  &  MoCancb  v.  Henry  D.  Mikor  et  al — Edward  C.  Palmer, 

Third  Opponent. 

The  tezee  of  the  yeare  1887  and  1868  became  dne  at  least  by  the  first  day  of  December  of 
tiiese  years;  they  were  assessed  respectively  in  the  same  years— the  taxes  for  1867  in 
1867— those  for  1868  in  1868. 

TJnder  the  revenne  act,  approved  April  4,  1865,  numbered  55,  and  entitied  "  An  Act  to  pro- 
vide Ibr  increasing  the  rerenne  of  the  State  uid  raising  means  to  pay  the  interest  on  the 
State  debt»"  the  lien  and  privilege  for  taxes  dated  from  the  first  Monday  of  Jnly  of  the 
year  for  which  the  taxes  were  assessed,  and  oontinaed  for  two  years.    «• 

Bat  the  revenue  bill  of  1868,  approved  on  the  twenty-sixth  of  October  of  that  year,  extended 
the  contannanoe  of  the  tax  list  to  five  years  from  the  first  of  April  of  the  year  for  which 
the  taxes  may  be  assessed.  The  last  section  of  said  act  provides  that  it  shall  go  into  efRsct 
on  the  first  day  of  Juiuary,  1869,  and  repeals,  from  and  after  its  going  into  effect,  all  laws 
and  parts  of  laws  contrary  to  its  provisions. 

It  was  competent  for  the  Legislature  to  lengthen  the  term  of  presoripUon  in  regard  to  tax 
liens.  The  act  of  1868  is  not  understood  by  the  court  as  repealing  the  3Sd  section  of  the 
act  of  1865,  but  only  as  extending  the  duration  of  the  lien. 

The  question  of  prescription  must,  in  this  case,  be  determined  by  the  established  rule  for 
oases  where  a  portion  of  the  time  to  be  computed  has  passed  under  one  term  of  prescrip- 
tion, and  the  other  portion  has  passed  under  another  and  different  term.  According  to 
this  method,  it  is  fbund  that  the  lien  for  the  taxes  of  1867  is  prescribed,  while  the  lien  for 
the  taxes  of  1868  is  not  prescribed. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascen- 
sion. Flagg,  J.  F.  Duffell,  for  plaintiffs  and  appellees.  Tissot, 
Nieholls  d  Pugh,  W.  W.  King,  for  Palmer,  third  opponent  and  appel- 
lant. 

Taliaferro,  J.  Third  opponent  complains  that  the  sheriff  of  the 
parish  of  Ascension  refused  to  furnish  him  a  deed  of  conyeyance  of  a 
plantation  purchased  by  him  at  sheriff's  sale,  made  under  an  order  of 
aeiEure  and  sale,  on  the  ground  that  the  Recorder's  certificate  of  mort- 
gages exhibited  at  the  sale,  showed  that  the  State  and  parish  taxes 
against  the  property  for  the  years  1866,  1867  and  1868  were  unpaid, 
and  that  the  lien  established  by  law  in  such  cases  was  of  higher  grade, 
than  the  special  mortgage  under  which  the  plantation  was  sold ;  the 
opponent  in  this  case  being  subrogated  to  all  the  mortgage  rights  of 
the  seizing  creditor.  The  opponent  contends  that  the  lien  alleged  to 
exist  is  extinct  by  the  prescription  of  two  years,  and  no  longer  incum- 
bers the  property. 

This  is  the  only  question  presented  in  this  case,  whether  the  lien 
established  by  law  against  property  to  secure  the  payment  of  money 
due  for  taxes  is,  in  the  present  case,  lost  by  prescription.  The  court 
below  decided  that  as  to  the  taxes  against  the  property  in  question  for 
the  year  1866,  the  lien  is  prescribed,  but  that  it  ^ill  subsists  for  the 
taxes  of  the  years  1867  and  1868. 

From  this'judgment  the  opponent  appealed. 

The  law  invoked  by  opponent  as  alone  applicable  in  this  case,  seems 
to  be  the  Revenue  act,  approved  fourth  of  April,  1865,  numbered  55, 
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and  entitled  ''An  act  to  provide  for  increasing  the  revenue  of  the 
State  and  raiaing  means  to  pay  the  interest  on  the  State  debt.'*  Acts 
of  1865,  p.  146  et  sequentes. 

The  d2d  section  of  this  act  provides,  '*  That  the  taxes  assessed  by- 
law on  the  property  of  any  person  or  corporation  are  hereby  declared 
a  lien  and  privilege  on  the  real  property  of  sach  person  or  corporation, 
to  date  from  the  first  Monday  of  July  of  the  year  for  which  they  may 
be  assessed,  any  alienation  thereof  or  inoambrance  thereon  notwith- 
standing, and  shall  erist  in  favor  of  the  State  and  parish  for  the  re- 
spective amonnt  of  taxes  assessed  for  each  for  two  years,  and  shall  be 
paid  by  preference  to  all  mortgages  and  other  incumbrances." 

By  the  24th  section  of  the  same  act  it  is  provided,  *'  That  the  asses- 
sors shall  complete  three  fair  copies  of  their  assessment  rolls  on  or 
before  the  first  Monday  of  October  in  each  and  every  year,  and  shall 
affix  to  each  a  certificate,'*  etc. 

The  25th  section  provides,  '*  That  the  assessment  rolls  thus  certified 
by  affidavits  shall,  on  or  before  the  first  Monday  of  October  of  each 
year  be  opened  in  the  office  of  each  assessor.*'  Notice  is  then  to  be 
given  for  thirty  days  for  corrections  of  the  roll  by  any  person  ag- 
grieved; the  whole  to  be  completed  and  the  rolls  to  be  delivered  by 
the  first  of  January,  to  the  auditors  and  the  collector.  A  failure  to 
comply  with  these  difections  subjects  the  assessors  to  severe  penalties 
by  section  28  of  the  same  statute.  The  court  will  presume  that  the 
assessors  accomplished  their  task  and  made  their  returns  within  the 
time  prescribed  by  law.    1  An.  210. 

It  results  then,  we  conclude,  that  the  taxes  of  the  years  1867  and 
1868,  became  due  at  least  by  the  first  of  December,  of  these  years — 
that  the  taxes  of  these  years  were  assessed  respectively  in  the  same 
years,  the  taxes  for  1867  in  1867,  those  for  1868  in  1868.  The  words 
of  the  statute  are  plain,  that  *'  the  lien  and  privilege  shall  date  from 
the  first  Monday  of  July  of  the  year  for  which  the  taxes  were  as- 
sessed," etc.  It  is  contended  on  the  part  of  the  opponent  that  the  lien 
subsisting  for  the  taxes  of  1867,  terminated  on  the  first  of  July,  1869 ; 
that  for  the  taxes  of  1868  on  the  first  of  July,  1870.  This  would  be 
true  if  the  act  of  1865  is  alone  applicable  in  this  case.  But  in  Octo- 
ber, 1868,  the  Legislature,  by  the  Revenue  bill  of  1868,  approved  on 
the  twenty-sixth  of  October  of  that  year,  extended  the  time  of  the 
continuance  of  the  tax  lien  to  five  years  from  the  first  of  April  of  the 
year  for  which  the^may  be  assessed."  The  question  now  arises,  what 
efiPect  had  that  act  upon  the  previous  one  of  1865 1  The  ln<^t  section 
of  the  act. of  1868  provides  that  it  shall  go  into  effect  ou  the  first  of 
January,  1869,  and  repeals,  from  and  after  the  time  of  its  going  into 
eiCtot,  all  laws  and  parts  of  laws  contrary  to  its  provisions.    It  was 
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competent  for  the  Legislature  to  lengthen  the  term  of  prescription  in 
regard  to  liens  for  the  security  of  the  payment  of  taxes,  and  we  do 
not  understand  the  act  of  1868  as  repealing  the  32d  section  of  the  act 
of  1865,  but  only  as  extending  the  time  for  which  the  tax  lien  should 
subsist  from  and  after  the  going  into  efEeot  of  the  act  of  1868.  The 
question  of  prescription^  we  apprehend  must  be  determined  by  the 
established  rule  for  cases  where  a  portion  of  the  time  to  be  computed 
has  passed  under  one  term  of  prescription  and  the  other  portion  has 
passed  under  another  and  different  term.  According  to  this  method  it 
will  be  found  that  the  lien  for  the  taxes  of  1867  is  prescribed,  while 
the  lien  for  the  taxes  of  1868  is  not  prescribed.  The  sale  of  the  South- 
wood  plantation  took  place  on  the  sixth  of  January  1872.  In  regard 
to  the  tax  lien  for  the  taxes  of  1867,  the  time  commenced  to  run  from 
the  first  of  July  of  that  year — one  year  and  six  months  had  elapsed 
on  the  first  of  January,  1869,  when  the  act  of  1868  went  into  operation. 
To  complete  the  prescription  six  months  were  required  to  run.  The 
term  of  prescription  being  extended  to  five  years,  fifteen  months  the 
equivalent  of  six  months  were  necessary  under  the  act  ot  1868  to  com- 
plete the  prescription.  It  was  completed,  tlierefore  on  the  first  of 
April,  1870,  near  two  years  before  the  sale  of  the  property.  Tested  by 
this  rule,  it  will  be  seen  that  the  lien  for  the  taxes  of  1868  was  not 
prescribed  at  that  time.  We  conclude  that  the  judge  a  quo  was  in 
eiTor  in  deciding  that  the  lien  subsisted  at  the  time  of  the  sale  as  well 
for  the  taxes  of  1867  as  for  those  of  1868. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  district 
court,  so  far  as  it  decreed  that  the  tax  lien  for  the  taxes  of  1667  still 
subsisted  against  the  Sonthwood  plantation,  "  sold  on  the  sixth  "  of 
January,  1872,  under  an  order  of  court,  be  annulled  and  set  aside,  and 
in  other  respects,  that  it  be  confirmed,  the  appellee  paying  costs  of 
appeaL 


No.  4973.  '  ^  ii? 

State  ex  rel.  S.  D.  Dixon,  tutor,  t?..  Judge  op  thb  Fifth  District      ^  J^J 

Court,  parish  of  Orleans.  26  119 

*^  J2    4J>7 

▲  ^ndgment  aigned  in  vaoation  is  no  Judgment.  Being  no  Judgment,  no  appeal  conld  be  taken 
from  it.  Relator  has  the  right  to  aee  that  the  Judgment  of  which  he  oompUdns  be 
r^nlarly  signed. 

APPLICATION  for  a  mandamus  against  the   3^udge  of  the  Fifth 
District  Court,  parish  of  Orleans.    Forman,  for  relator. 
The  judgment  was  rendered  on  the  twenty-fifth  of  June.    It  was 
signed  on  the  tenth  of  July. 
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Morgan,  J.  Relator,  on  the  openiDg  of  the  court  in  November, 
aBked  the  judge  to  sign  the  judgment  again,  which  he  refused  to  do. 
^  This  rule  is  taken  upon  him  to  show  cause  whj  he  should  not  be 
ordered  to  do  so.    He  has  made  no  answer. 

The  judgment  having  been  signed  in  vacation  is,  under  the  author- 
ity of  Hernandez  v,  James,  25  An.  483,  no  judgment.  Being  no  judg- 
ment, no  appeal  could  be  taken  from  it.  Relator  had  the  right  to  see 
that  the  judgment  of  which  he  complains  should  be  regularly  signed. 

The  rule  is  made  absolute. 


No.  4993. 
S.  Fernandez  &  Co.  v.  Elias  Miller. 

The  affidavit  on  which  the  writ  of  provisional  seizure  iaaned  ta  this  case  ia  insufficient.  It 
was  made  hy  a  person  not  shown  to  be  one  of  the  parties,  or  their  attomcTS,  or  a  i>arty 
to  the  snit. 

The  affidavit  authorized  and  prescribed  by  the  law  is  one  made  by  the  party  or  his  attorney. 
One  made  by  any  other  person  is  not  authorized  by  the  law,  and,  as  the  formaUtlea 
required  in  the  issuance  and  execution  of  these  harsh  remedies  must  be  strictly 
observed,  the  affidavit  in  this  instance  must  be  held  invalid. 

APPEAL  from  tlie  Fifteenth  Judicial  District  Court,  parish  of  Ter- 
rebonne. Guidry,  Parish  Judge  of  the  parish  of  Terrebonne  and 
acting  judge  of  the  Fifteenth  Judicial  Distiict  Court.  J,  B,  Bobertsony 
Bush  dt  Chiton,  for  plaintiffis  and  appellants.  Ooode  dt  Winder ^  for 
defendant  and  appellee. 

Howell,  J.  The  plaintiffs  instituted  suit  against  the  defendant  on 
a  rent  note  for  $2000,  and  caused  the  movables  on  the  plantation 
rented  to  be  provisionally  seized.  The  defendant  moved  to  dissolve 
the  provisional  seizure,  with  $1000  damages,  on  the  ground  ''that  the 
order  granting  the  writ  was  signed  bj  the  parish  judge,  when  there 
was  no  affidavit  by  the  plaintiff  or  his  attorney  showing  that  the 
district  judge  was  absent  from  the  parish." 

The  writ  was  set  aside,  and  damages  in  the  sum  of  $1000  allowed, 
from  which  plaintiffs  appealed.  The  affidavit  on  which  the  writ  was 
granted  was  made  by  one  R.  R.  Barrow,  not  shown  to  be  one  of  the 
plaintiffs  or  their  attorneys,  or  a  party  to  the  suit.  The  affidavit 
authorized  and  prescribed  by  the  law  is  one  made  by  the  party  or  hia 
attorney.  C.  P.  128 ;  R.  S.  2027.  One  made  by  any  other  person  ia 
not  authorized  by  the  law,  and  as  the  formalities  required  in  the  issu- 
ance and  execution  of  these  harsh  remedies  must  be  strictly  observed, 
the  affidavit  In  this  instance  must  be  held  invalid. 

But  we  think  the  damages  allowed  are  excessive.  The  defect  is  tech- 
nical and  does  not  affect  the  right  of  the  plaintiffs  to  or  the  necessity 
for  the  writ,  while  the  evidence  shows  that  a  seizure  of  the  same  prop- 
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erty  was  made  at  the  same  time,  or  a  very  few  days  previoasly,  on  a 
writ  in  another  suit,  by  another  party,  on  a  rent  note  dne  a  year  or 
two  before  and  given  under  the  same  lease  as  the  one  in  this  Bait.  It  ia 
clear,  then,  that  any  damage  that  may  have  resulted  to  the  defendant 
from  the  seizure  of  his  property,  affected  by  the  lessor's  privilege  and 
pledge,  won  Id  have  been  caused  whether  the  writ  in  this  case  issued 
or  not.  All  the  damages  he  can  properly  claim  from  the  plaintiffs, 
under  the  circumstances,  is  a  reasonable  fee  of  counsel  for  setting 
aside  the  writ,  the  expenses  of  which  will  have  to  be  borne  by  the 
plaintiffs.  We  think  a  fee  of  $100  is  ample  in  this  case  for  the  ser- 
vices of  counsel  in  having  the  writ  set  aside. 

No  objection  having  been  made  to  the  investigation  on  the  demand 
for  damages,  it  is  too  late  now  to  urge  any. 

It  is  therefore  ordered  that  the  judgment  for  damages  be  reduced 
from  $1000  to  $100,  and  as  thus  amended  the  judgment  appealed  from 
be  affirmed.    Defendant  and  appellee  to  pay  costs  of  appeal. 


No.  4999. 

State  ex  rel.  Richard  Taylor  v.  Judge  of  the  Superior  District 

Court,  Parish  of  Orleans. 

This  oonrt  can  only  maadamiiB  a  district  Judge  for  the  purpose  of  maintaining  and  enforcing- 

its  appellate  Jurisdiction. 

APPLICATION  for  a  mandamas  against  the  Judge  of  the  Superior 
District  Court,  parish  of  Orleans.  William  H,  Hunt  for  relator. 
Judge  Hawkins^  respondent,  tn  ^propria  persona, 

Taliaferro,  J.  The  relator  prays  that  a  writ  of  mandamus  be 
issued  by  this  court  compelling  the  Judge  of  the  Superior  District 
Court  to  order  the  clerk  of  the  court  and  the  receiver  by  said  court 
appointed,  to  forthwith  pay  over  to  relator  the  revenues,  tolls  and 
fruits  received  by  them  in  virtue  of  the  writ  of  sequestration  issued  in 
8aid  court  in  the  case  of  The  State  v,  Richard  Taylor,  and  under  the 
orders  of  the  said  court. 

On  a  rule  to  show  cause  the  respondent  sets  up  various  grounds  why 
the  mandamus  should  not  be  issued.  The  second  in  order,  and  the 
one  we  deem  having  the  greatest  weight  is,  '*that  this  court  can  only 
mandamus  a  district  judge  for  the  purpose  of  maintaining  and  enforcing^ 
its  appellate  jurisdiction;  that  the  case  presented  by  the  petitioner 
for  the  mandamus  in  no  way  affects  the  appellate  jurisdiction  of  thi^ 
eourt,  or  interferes  with  it." 

Considering  this  to  be  the  proper  view  of  this  case,  it  is  ordered 
that  the  rule  be  discharged  at  relator's  cost.  • 
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No.  4957. 
Statb  ex  rel.  Hiqirs  of  G^bb  v.  Thb  Parish  Judgb  of  Claiborkb. 

The  qneation  in  thia  oaae  ia  whether  the  jadge  a  quo  had  the  right  to  reAiae  a  anapensive 
appeaL 

Thia  ia  not  the  oaae  of  a  oonteat  aa  to  whioh  of  aeveral  applicanta  ahall  be  appointed  adminia- 
trator  of  a  snoceaaion,  where  the  necesaity  of  an  adminlBtrafcion  ia  not  qnestioned,  and 
where  the  appointaient  nnder  the  law  takee  effect  notwithstanding  an  sppeaL 

The  qneotion  ia  whether  there  waa  any  neoeaaity  for  an  adminiatrailon  at  alL  From  a  Judg- 
ment deciding  thia  against  them,  the  heirs  had  a  right  to  a  auspensiYe  appeal  to  thia 
coart 

APPLICATION  for  a  mandamus  against  the  Parish  Judge  of  the 
parish  of  Claiborne.    Ji^gan  dk  Hayes,  for  relators. 

Morgan,  J.  Mrs.  Gee  died  on  the  eleventh  December,  1873.  D.  B. 
Harrison,  public  administrator  for  the  parish  of  Claiborne,  applied  to 
the  parish  court  to  be  appointed  administrator.  His  application  was 
made  on  the  eleventh  December,  1873.  He  represented  to  the  court 
that  Mrs.  Gee  had  died  without  leaving  any  will,  and  that  she  had  left 
no  heirs,  present  or  represented,  in  the  State. 

On  the  twentieth  December,  certain  parties  claiming  to  be  the  heirs 
of  Mrs.  Gee,  opposed  his  application,  and  prayed  to  be  put  in  posses- 
sion of  the  succession,  they  proposing  to  accept  the  same  purely  and 
unconditionally. 

Before  their  opposition  was  tried,  the  public  administrator  presented 
another  petition  to  the  parish  court,  alleging  that  his  first  application 
was  inadvertently  made,  and  praying  to  be  put  in  possession  of  the 
estate  at  once.  The  order  was  granted.  From  this  order,  which  is 
A  judgment,  the  parties  claiming  to  be  heirs  asked  for  a  suspensive 
appeal,  which  was  refused,  whereupon  they  apply  to  us  for  a  man- 
damus against  the  judge  praying  that  he  be  ordered  to  grant  the  sus- 
pensive appeal. 

They  are  entitled  to  it.  This  is  not  the  case  of  a  contest  as  to  who 
of  several  applicants  shall  be  appointed  administrator  of  a  succession, 
where  the  necessity  of  an  administration  is  not  questioned,  and  where 
the  appointment  under  the  law  takes  effect  notwithstanding  an  appeal. 
The  question  is  was  there  any  necessity  for  an  administration  at  all, 
and  from  the  judgment  deciding  this  question  against  them,  the  heirs 
had  a  right  to  a  suspensive  appeal  to  this  court. 

The  rule  is  made  absolute,  and  the  mandamus  is  to  be  issued  as 
prayed  for. 
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No.  3061. 
Edwabd  Cohery  v.  J.  W.  Cakkok,  et  al. 

In  Much,  1868,  Judgment  waa  rendered  in  the  United  States  Dietriot  Court  against  the 
steamboat  Magenta,  Captabi  Leathers  as  prinoipal,  and  against  his  sureties  on  a  release 
bond.  The  plaintiff  waa  one  of  the  sureties.  Leathers  desired  that  an  appeal  be  taken, 
and  that  plaintifl^  Conery,  should  sign  the  appeal  bond,  but  Conery  was  anxious  to  be 
released  fhan  said  bond  and  from  the  appeal  bond  to  be  signed,  and  from  all  liability  on  the 
same.  Wherenpon,  to  induce  said  Conery  te  sign  the  appeal  bond,  the  deiendants  gave 
the  bond  on  which  this  suit  was  bzonght,  and  the  condition  of  which  was  to  hold  Conery 
harmless  from  any  and  all  liability  on  the  two  bonds,  refdnd  to  him  any  sum  he  might  be 
oomi>elled  to  pay  by  reason  of  the  release  and  of  the  appeal  bonda,  and  cause  the  said 
bonds  to  be  oanoeled  and  annulled  within  one  year,  and  in  deftuilt  thereof  to  discharge 
the  claim  of  the  libeUant  in  the  suit  in  which  appeal  was  taken. 

Defendants  plead  want  of  consideration;  but  Conery  may  have  thought  that  his  interests 
would  be  best  subserved,  at  the  time  and  under  the  oironmstances,  by  taking  such  a  step 
as  would  then  secure  his  recourse  against  the  principal  on  the  return  bond  upon  which 
Judgment  was  already  rendered,  and  that  the  delay  of  an  appeal  would  endanger  such 
reconiBe  and  fix  absolutely  his  indiTidual  liability.  It  is  to  protect  him  against  such 
eontingenoy  and  release  him  from  all  liability  in  the  matter  that  the  bond  was  given.  It 
constitutes  a  valid  consideration  for  an  obligation. 

The  amended  answer  of  the  defendants  shows  that  the  Judgment  ttmn  which  an  appeal  had 
been  taken  was  reduced,  and,  after  becoming  final,  was  paid  by  plaintif!;  Conery,  who 
caused  himself  to  be  subrogated  to  the  rights  of  the  libellant.  This  does  away  with  the 
plea  of  the  defendants  that  the  suit  was  premature,  inasmuch  as  nothing  had  been  paid 
by  phuntiff  at  the  time  of  the  instituting  of  said  suit*    The  defect  was  cured  if  it  existed. 

Fader  the  stipulations  of  defendants'  bond,  plaintiff  was  not  compelled,  before  he  pursued 
them  for  the  reimbursement  of  what  he  had  paid,  to  exhaust  all  recourse  against  the 
principal  on  the  release  bond. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orieans.  Lean- 
mont,  J.  Homor  dk  Benedict,  for  plaintiff  and  appellee.  B,  dt  H, 
Marr,  for  defendants  and  appellants. 

Howell^  J.  In  March,  1868,  a  judgment  was  rendered  in  the  United 
States  District  Court  for  twelve  thousand  dollars  and  costs  against  the 
steamboat  Magenta,  and  against  T.  P.  Leathers,  as  principal,  and  £. 
Conery,  J.  H.  Carter  and  J.  W.  Reeve,  as  sureties  on  a  release  bond. 
From  that  judgment  Leathers  desirM  to  take  an  appeal  and  desired 
that  Conery  should  sign  the  bond  for  the  same,  but  Conery  was  desir- 
ous of  being  released  from  said  bond  and  from  the  appeal  bond,  to  be 
signed,  and  from  all  liability  on  the  same.  Whereupon  the  defendants 
in  this  suit,  who  became  sureties  on  the  appeal  bond,  gave  to  Conery 
tiie  bond  on  which  this  suit  is  brought.  The  condition  of  said  bond 
is  to  hold  Conery  harmless  from  any  and  all  liability  on  the  two  bonds 
above  referred  to,  refund  to  him  any  sum  he  might  be  compelled  to 
pay  by  reason  of  said  bonds,  and  cause  the  same  to  be  canceled  and 
annulled  within  one  year,  and  in  default  thereof  to  pay  to  him  a  suffi- 
cient sum  to  discharge  the  claim  of  the  libeUant  in  the  suit  to  be 
appealed. 

The  defendants  contend,  first,  that  the  obligation  sued  on  was  with- 
out a  consideration  because  the  consideration  expressed  in  the  petition 
and  the  bond  sued  on  was  that  Conery  would  sign  the  appeal  bond, 
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Conery  t.  Caiuum  et  al. 

which  there  was  no  necessity  that  he  should  do,  and  the  act  of  signing 
imposed  no  new  nor  greater  obligation  on  him,  being  bound  whether 
he  signed  or  not;  and  they  refer  to  5  R.  60;  11  An.  113 ;  2  How.  240. 
These  authorities,  as  well  as  others,  hold  that  it  is  unnecessary  for  the 
appellant  to  sign  the  appeal  bond,  it  being  enough  that  it  be  signeB 
by  a  sufficient  surety.  But  in  this  case  Conery  wished  to  be  released 
from  his  liability  on  the  release  bond  on  which  he  was  surety,  and  on 
which  judgment  was  rendered  against  him  with  his  principal  and 
cosureties,  and  it  was  to  protect  him  from  such  liability  that  the  bond, 
now  in  suit,  was  given  to  him  by  the  defendants.  They  expressly 
bound  themselves  to  hold  him  (in  the  language  of  the  bond)  '^  harm- 
less from  any  and  all  liability  on  said  bonds,  and  to  refund  to  him  any 
sum  of  money  he  may  be  compelled  to  pay  by  reason  of  said  bonds, 
and  cause  said  bonds  to  be  canceled  within  one  year  from  the  date 
hereof,  and  in  default  thereof  shall  pay  into  his  hands  a  sum  of  money 
sufficient  to  pay  and  satisfy  any  and  all  claims  of  the  said  libeUant,  at 
the  end  of  one  year  from  date  hereof.*'  This  refers  to  the  release  and 
appeal  bonds. 

Conery  may  have  thought  that  his  interests  would  best  be  subserved 
at  the  time  and  under  the  circumstances,  by  taking  such  a  course  as 
would  then  secure  his  recourse  against  the  principal  on  the  release 
bond,  upon  which  judgment  was  already  rendered,  and  that  the  delay 
of  an  appeal  would  endanger  such  recourse  and  fix  absolutely  his 
individual  liability.  It  was  to  protect  him  against  such  contingency 
and  release  him  from  all  liability  in  the  matter  that  this  bond  was 
given,  and  which,  in  our  opinion,  constitutes  a  valid  consideration  for 
an  obligation. 

The  defendants  next  contend  that  plaintiff  has  not  put  them  in 
default  and  had  not,  at  the  institution  of  this  suit,  been  compelled  to 
pay  anything,  and  hence  had  no  cause  of  action. 

Even  supposing  the  suit  may  have  been  premature,  as  urged,  the 
amended  answer  of  the  defendants  shows  that  the  judgment,  from 
which  an  appeal  had  been  taken  in  the  libel  suit,  was  reduced, 
and  after  becoming  final  was  paid  by  plaintiff,  Conery,  who  caused 
himself  to  bo  subrogated  to  the  rights  of  the  libellant. 

This,  by  their  own  showing,  put  him  in  a  position  to  demand  of 
them  the  obligation  of  their  bond  to  refund  to  him  the  amount  so  paid. 
Under  the  stipulations  of  said  bond  he  was  not  compelled  to  exhaust 
all  recourse  against  the  principal  on  the  release  bond,  before  he  could 
pursue  them.  Upon  the  record  before  us  they  are  properly  held  to  a 
performance  of  the  obligations  of  their  bond  in  favor  of  plaintiff. 

Judgment  affirmed. 

Rehearing  refused. 
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state  of  Loiti«Uuia  t.  Ba&aon,  T«x  Colleotor,  and  hU  seoaritiiM. 

No.  4988. 
State  of  Louisiaka  v,  Louis  Banson,  Tax  Collector,  and  hia  seouritiea. 

Certain  blank  lioenaee  signed  by  the  State  Auditor,  whioli  were  part  ol  those  delivered  by 
him  to  the  defendant,  a  tax  collector,  and  for  which  the  collector  stood  charged  in  the 
Anditor's  books,  were  oA»red  in  evidenoe  to  show  that  neither  said  Ranson  nor  his  snre- 
ties  ooold  be  liable  to  pay  for  said  licenses.  The  ooort  a  qtta  properly  reftised  to  admit 
them  for  the  purpose  for  which  they  were  offered. .  Kothing  prevented  the  defendant 
from  returning  the  licenses  at  the  time  of  his  settlement  with  the  Auditor  and  reoeiving 
eredit  for  them. 

The  prescription  of  two  years  pleaded  in  defense  in  this  case  applies  to  acts  of  omission  and 
commiBsion.  misfeasance,  nonfeasance  etc,  of  the  sheriff,  as  detailed  in  section  8816,  Be- 
vised  Statutes,  and  for  which  tiie  sheriff  and  his  sureties  on  his  official  bond  are  liable. 
The  prescription  pleaded  does  not  apply  to  obligations  arising  ex  cantrttetu.  The  defendant 
and  his  sureties  in  iMa  case  were  sued  upon  the  sheriff's  bond  ^ven  for  the  collection  of 
taxes. 

A  PPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St. 
J\  Charles.  Flagg^  J.  Morris  Marks,  District  Attorney,  for  the  State, 
plaintiff  and  appellee.  James  D.  Augusiinf  JuUen  Michel  and  JIT.  6t 
Martin,  for  defendants  and  appellants. 

Taliafebro,  J.  This  Is  a  suit  brought  in  the  name  of  the  State 
against  a  former  sheriff  of  the  parish  of  St.  Charles,  and  his  three 
sureties,  on  a  bond  for  the  collection  of  the  taxes  of  that  parish  for  the 
year  1867.  Judgment  was  rendered  against  the  sheriff  for  the  sum  of 
$8194  -with  legal  interest  from  judicial  demand;  against  two  of  the 
sureties  for  $3000  each  with  like  interest,  and  against  the  other  surety 
for  $4000  with  like  interest  from  judicial  demand. 

The  sheriff  and  Gassen,  one  of  the  sureties;  have  appealed.  There 
are  three  bills  of  exceptions  found  in  the  record.  The  first  relates  to 
the  fixing  of  the  case  by  the  district  judge  with  preference  on  the 
day  succeeding  the  one  on  which  the  case  had  been  set  for  trial,  but 
not  reached  that  day.  The  judge  subjoins  to  the  bill  of  exceptions 
that  no  rule  of  that  court  prevented  his  action  in  the  premises.  No 
injury  or  inconvenience  whatever  is  shown  to  have  resulted  to  the  de- 
fendants from  the  setting  of  the  case  for  trial  the  next  day.  We  think 
the  objection  was  properly  overruled. 

The  second  bill  of  exceptions  was  taken  to  the  admission  in  evidence 
of  a  certified  copy  from  the  recorder's  office  of  the  tax  bond  sued  upon, 
it  being  objected  to  on  the  ground  that  Mallard,  one  of  the  sureties, 
had  denied  ever  having  affixed  hia  mark  to  the  bond  as  shown  by  the 
copy  offered  in  evidence.  As  Mallard  has  not  appealed,  and  the  ex- 
ception is  personal  to  him,  it  is  not  necessary  to  pass  upon  this  bill. 
The  third  bill  of  exceptions  was  taken  to  the  refusal  of  the  judge  to 
receive  in  evidence  certain  blank  licenses  signed  by  the  State  Auditor, 
and  which  were  part  of  those  delivered  to  him  by  the  Auditor,  and  for 
wMeh  he  stood  charged  on  his  books.    The  court  properly  refused  to 
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admit  them  for  the  purpose  for  whieh  they  were  offered.  Nothing 
preyented  the  defendant  from  retarning  the  licenses  at  the  time  of  hii» 
settlement  with  the  Auditor  and  receiving  credit  for  them. 

The  prescription  of  two  years  plead  in  defense  in  this  case  applies- 
to  acts  of  omission  and  commission,  misfeasance,  nonfeasance,  etc.,  of 
the  sheriff  as  detailed  in  section  2816,  Revised  Statutes,  and  for  which 
the  sheriff  and  his  sureties  on  his  official  boud  are  liable.  The  pre- 
scription pleaded  does  not  apply  to  obligations  arising  ex  ooniraetu. 
Defendant  and  his  sureties  in  this  case  were  sued  upon  the  sheriff'a 
bond  given  for  the  collection  of  taxes. 

We  find  no  merit  in  the  defense.  It  is  therefore  ordered  that  th& 
judgment  of  the  district  court  be  affirmed  with  costs. 

Rehearing  refused. 


r-  No.  4978. 

Mrs.  p.  Bob  t^.  E.  Fills dl,  Testamentary  Executor. 

OeaI  evidence  was  properly  admitted  to  show  the  relatiooahlp  of  two  witnesses  and  ot 

plainIM  to  her  deceased  nncle,  whose  will  she  wishes  to  be  declared  null  and  inoperattver 

and  the  disappearance  of  plaintiff's  father  and  his  age. 
Tinder  this  proof  the  presumption  arises  that  plaintiff's  £ftther  is  alive ;  and  there  being  no 

proof  of  his  death,  the  plaintiff  can  not  represent  him,  nor  accept  and  claim  throogh. 

him  the  succession  of  her  deceased  nncle.    She  is  therefore  without  capacity  or  interest 

to  attack  the  will  of  the  deceased. 

APPEAL  from  the  Parish  Court,  parish  of  St.  Charles.  Durapau^  J. 
E.  Bermudez,  for  plaintiff  and  appellant.  Brieugne,  for  defendant 
and  appellee.     0.  F,  Claiborne,  for  absent  heirs. 

Howell,  J.  The  plaintiff  seeks  to  be  appointed  administratrix  of 
her  uncle's  estate.  Subsequent  to  her  application  a  document  pur- 
porting to  be  the  last  will  of  the  deceased,  having  been  probated  and 
ordered  to  be  executed,  she  asks  that  it  be  declared  inoperative  and 
null,  and  that  she  be  appointed  administratrix  and  entitled  to  one- 
fourth  of  the  succession,  as  sole  issue  and  representative  of  her  father^ 
on  the  grounds : 

First — Because  the  universal  legatees  died  before  the  testator. 

Second — ^Because  the  particular  legacy  ot  the  sum  of  $  is  a 

nullity. 

Third — ^Because  the  testamentary  dispositions  having  lapsed,  and 
there  being  no  debts  of  the  deceased,  the  appointment  of  an  executor 
became]  inoperative. 

The  defendant,  who  is  the  executor,  excepted  to  plaintiff's  petitioii 
on  the  ground,  among  others,  that  the  plaintiff  is  without  capadl^ 
and  wkboot  interest  to  attadc  the  will.    She  is  neither  a  legal  nor 
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Boe  T.  I1U«nl,  tastamentwy  executor. 

testamentary  heir  of  the  deoeaaed,  called  to  his  inheritance  by  the 
happraing  of  his  death. 

On  the  trial  of  the  exceptions^  oral  evidence  was  properly  admitted 
to  show  the  relationship  of  two  witnesses  and  plaintiff  to  the  deceased 
and  the  disappearance  of  the  father  of  the  plaintiff  for  many  years, 
and  his  age.  Under  this  proof  the  presumption  arises  that  plaintiff's 
father  is  alire,  and  there  being  no  proof  of  his  death  the  plaintiff  can 
not  represent  him  nor  accept  or  claim  throng li  him  the  saccession  of 
her  deceased  uncle.    R.  C.  C.  70,  76,  899, 978,  ^79,  905,  390,  120,  476. 

She  is  therefore  without  capacity  or  interest  to  attack  the  will  of 
the  deceased. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4602. 

State  of  Louisiana  ex  rel.  E.  Merle  v.  A.  Dubuclbt,  Treasurer^ 
State  ex  rel.  John  Chapus  v.  The  Same — Consolidated.  ' 

The  olsfeotioii  that  this  Is  a  suit  against  the  State,  fer  the  instttaUng  of  whioh  permission 
has  not  been  obtidned  fhnn  the  Legislature,  is  not  well  Ibunded.  It  Lb  a  mere  applioatUm 
to  a  conrt  of  competent  Jurisdiction  asking  for  a  writ  of  muidamns  against  an  officer  of 
the  State,  oommanding  him  to  perform  one  of  the  datiee  of  his  office,  to  wit :  to  pay  the 
■oms  whioh  the  Auditor,  tn  ooniormity  to  law,  has  ordered  him  to  pay. 

The  warrants  held  by  the  relator  are  sufficiently  described.  Their  nomber,  date,  amount, 
and  in  whose  favor  they  were  issued,  are  specifically  set  forth,  and  the  petition  alleges 
that  they  are  Judicial  warrants.  The  list  containing  these  details  was  offered  in  OTldenoo 
and  receiTod  without  objection,  and  there  is  no  charge  that  they  are  spurious,  and  tiiat 
the  signatures  thereto  are  not  genuine. 

Ho  law  has  been  exhibited  which  requires  the  Treasurer  to  give  preference  of  payment  to 
warrants  of  older  date  and  lowest  number,  nor  has  it  been  shown  that  sueh  has  been  th^ 
practice  in  the  Treasurer's  office.    On  the  contrary,  it  has  been  the  reveree. 

It  has  been  shown  to  this  court  that,  while  its  doors  remained  hermetically  closed  against 
certain  bona  fids  creditors  of  the  State,  it  lay  all  unlocked  to  the  occasions  of  others,  who 
had  no  right  of  precedence  over  their  competitors.  All  men  are  equal  before  the  law, 
and  an  men,  having  equal  claims  upon  the  State  for  the  payment  of  a  common  debt,  have 
equal  rights  upon  the  common  treasury. 

A  oandamos  can  properly  issue  against  the  Treasurer  only  when  he  has  money,  and  illegally 
withholds  it  from  one  entitled  to  be  paid.  If  he  refuses  to  pay  one  creditor  of  the  State 
and  gives  an  illegal  preference  to  another  and  pays  to  him  all  the  money  in  his  hands,  he 
nay  make  himself  amenable  to  the  law,  whioh  fixes  his  duty  and  imposes  heavy  penalties 
for  the  dereliotion  of  that  duty,  but  it  is  not  a  proper  case  for  a  maudamns. 

To  order  the  Treasurer  in  this  proceeding,  and  under  the  circumstances  of  the  case,  to  i>ay 
whenever  the  treasury  may  be  replenished,  is  equivalent  to  a  Judgment  on  an  ordinary 
proceeding,  and  would  give  in  effect  a  preferenoe  to  the  relator,  or  is  tantamount  to  an 
order  in  advance  to  the  Treasurer  to  do  what  he  has  not  refosed  to  do,  and  what  it  must 
be  presumed  he  will  do,  until  the  contrary  be  shown,  as  the  presumptive  evidence  is  in 
fiivor  of  an  officer  doing  his  duty. 

APPEAL   from    the  Superior  District  Court,    parish  of    Orleans. 
Mawhinay  J.    A.  4&  W.  Voarhks,  for  plaintiffs  and  appellants.    A. 
P.  FiM,  Attorney  General,  for  defendant  and  appellee. 
lioBOAJTi  J.    Petitioner  avers  that  he  is  the  holder  of  certain  jadi* 
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state  ex  rel.  Merle  t.  Dubndet,  Treasurer— State  ex  reL  Ghapna  y.  The  Same. 

cial  warrants,  amonoting  to  $12,501  99,  issued  by  the  Auditor  of 
Public  Accounts,  in  payment  of  salaries  of  certain  district  and  parish 
judges  and  district  attorneys;  that  at  yarious  times  he  has  presented 
these  warrants  to  the  State  Treasurer  for  payment  out  of  the  general 
fund,  appropriated  for  that  purpose,  but  that  the  Treasurer  has 
declined  to  pay  them,  averring  that  there  are  no  funds  which  he  can 
dispose  of  for  that  purpose,  he  being  restrained  from  so  doing  by 
decrees  of  court  rendered  between  other  parties.  He  avers  that  there 
are  funds  in  the  treasury  sufQcient  to  pay  his  warrants,  and  that  if  the 
funds  have  been  otherwise  disposed  of,  they  have  been  illegally  and 
Improperly  disposed  of.  He  avers  that  the  same  combination  by  which 
his  rights  have  been  baffled  will  continue  to  defeat  him  unless  the 
courts  afford  him  a  remedy,  and  he  prays  for  a  mandamus  against  the 
Treasurer  commanding  him  to  pay  his  warrants  out  of  any  funds  in 
the  treasury,  appropriated  for  that  purpose. 

Henry  N.  Benjamin  intervened  in  this  proceeding,  before  the  treasu- 
rer had  filed  his  answer.  He  avers  that  he  is  the  holder  of  warrants 
amdlinting  to  about  $45,000,  issued  by  the  Auditor  in  payment  of  the 
salaries  of  constitutional  officers.  He  avers  that  an  injunction  issued 
in  suit  No.  7847  of  the  docket  of  the  Eighth  District  Court,  entitled 
Henry  N.  Benjamin  v,  Antoine  Dubuclet,  Treasurer,  whereby  the  said 
Treasurer  was  injoined  and  prohibited  from  paying  any  warrants  oat 
of  the  general  fund,  until  those  held  by  him  should  be  paid  and  satis- 
fied. He  prays  that  Merle's  demand  may  be  rejected,  and  that  the 
Treasurer  be  directed  to  obey  and  respect  the  injunction  issued  in 
said  suit. 

The  Treasurer  answers  that  if  he  has  moneys  to  the  credit  of  the 
general  fund,  they  have  been  used  in  payment  of  warrants  of  equal 
rank  with  relators,  which  he  was  bound  to  do  by  reason  of  the  injunc- 
tion in  the  case  of  Benjamin,  and  that  the  amount  of  said  injunction 
has  not  been  paid. 

Merle's  rule  was  fixed  for  trial  on  the  eleventh  October.  The  Treas- 
urer's answer  was  filed  on  the  twenty-third  October. 

There  are  other  interveners  in  the  suit,  but  their  rights  do  not  seem 
to  have  been  passed  upon,  and  they  have  not  complained  of  the  judg- 
ment.   It  is  not,  therefore,  necessary  that  we  should  notice  them. 

On  the  ninth  January,  1873,  the  Treasurer,  through  counsel  and  the 
Attorney  6eneral|  filed  a  supplemental  answer,  and,  in  reply  to  the 
petition  of  relator,  and  for  reason  why  his  demands  should  not  be  re- 
jected says : 

First — That  this  is  a  suit  against  the  State,  which  can  not  be  insti- 
tuted without  permission  of  the  Legislaturei  and  that  this  permissioa 
has  not  been  obtained. 


r 
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Bioomd — ^That  he  can  not  plead  with  certainty,  because  the  relator 
has  not  described  the  warrants  which  he  pretends  to  hold  with  such 
certainty  as  woold  enable  him  to  plead ;  that  he  has  not  given  nnm- 
ber,  date,  amonnt,  to  whose  order,  by  whom  indorsed,  on  what  fond 
drawn,  nor  for  what  consideration  they  were  drawn  j  all  of  which 
partienlars  it  is  necessary  should  be  set  forth,-  to  enable  him  to  plead 
with  certainty  or  with  safety. 

Third — That  by  law,  and  by  the  advice  of  the  Attorney  Greneral,  he 
ia  to  give  precedence  to  warrants  of  oldest  date  and  lowest  number; 
that  there  are  large  amounts  of  warrants  outstanding  of  older  date 
and  smaller  number  than  any  held  or  claimed  to  be  held  by  relator, 
and  more  than  enough  to  absorb  the  entire  funds  of  the  treasury. 

lEoweih — That  there  are  iigunctions  issued  by  the  Eighth  District 
Court,  now  forming  part  of  the  records  of  this  (Superior)  Court,  in  the 
anits  of  A.  Bonita  v.  The  State  Treasurer,  and  H.  N.  Benjamin  v.  The 
State  Treasurer,  iigoining  him  from  paying  any  warrants  ojit  of  the 
general  fund  to  any  person  until  the  warrants  claimed  in  those  suits 
ahaU  first  have  been  paid;  that  said  injunctions  were  issued  and 
granted  after  a  due  trial,  and  are,  so  far  as  the  Treasurer  is  concerned, 
finaL 

.J^bvi— This  is  not  a  suit  against  the  State.  It  is  a  mere  application 
to  a  court  of  competent  jurisdiction,  asking  for  a  writ  of  mandamus 
j^gainst  an  officer  of  the  State,  commanding  him  to  perform  one  of  the 
duties  of  his  office,  «.  «.,  to  pay  the  sums  which  the  Auditor,  in  con- 
formity with  law,  has  ordered  him  to  pay. 

iSaoond^The  warrants  held  by  the  relator  are  sufficiently  described. 
Their  number,  date,  amount,  and  in  whose  favor  they  were  issued,  are 
apedflcaUy  set  forth,  and  the  petition  alleges  that  they  are  judicial 
^irarrants.  The  list  containing  these  details  was  offered  in  evidence 
and  received  without  objection,  and  there  is  no  charge  that  they  are 
aporious,  or  that  the  signatures  thereto  are  not  genuine. 

Thkrd — We  have  not  been  referred  to  any  law  which  requires  the 
Treasmer  to  give  preference  of  payment  to  warrants  of  oldest  date 
and  lowest  number,  nor  do  we  know  of  the  existence  of  such  a  law. 
Neither  has  the  Treasurer  shown  that  such  has  been  the  practice  of 
Ids  office.  On  the  contrary,  it  has  been  the  reverse.  In  the  list  of 
warrants  paid  by  him,  and  furnished  by  him  in  evidence,  in  the  Ben- 
jamin iigunction,  it  is  rare  that  the  numbers  follow  each  other,  even 
approximately,  and  in  many  instances  they  are  far  apart.  For  ex- 
ample :  The  lowest  number  of  the  warrant  he  paid  on  the  third  Octo- 
ber^ was  No.  2319 ;  the  highest,  2772.  On  the  eighth,  the  lowest  num- 
ber was  No.  56  j  the  highest  3734.  On  the  ninth,  the  lowest  number 
No.  Ill ;  the  highest  d006|  and  so  on. 
9 
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Blirte «K raL  MerleT.  Dnlmtlst,  Ttoawuwi    Ototi  «x bsL  OhipMiT. n« 

JWrti^Tbere  is  no  evidenoe  io  the  reeprd  of  any  kijanotion  mgaiaMt 
the  Tieasnrer,  which  woal4»  or  oonld  hftye  preveiited  bim  iiroin  pay^ 
ing  the  relator's  oUum  if  there  was  money  to  pay  with.  He  alleges  in 
his  answer  that  he  has  been  injoined  from  doing  so  by  process  issued 
in  the  eases  of  Bonita  and  Benjamin. 

So  far  as  the  Bonita  case  is  eonoemed,  there  is  no  proof  of  theve 
being  any  snob  proceeding  before  ns. 

As  to  the  Bei^amin  iigaDction,  it  appears  that  one  did  issue  as 
alleged,  in  snit  No.  7792,  bat  the  amount  claimed  in  that  suit  waa 
$3930,  and  the  judgment  in  this  case  is  the  only  ooe  in  the  record 
which  compels  him  to  pay  Benjamin  anything,  or  which  gives  him  any 
preference.  It  would  appear,  however,  that  there  is  another  suit  of 
the  same  nature  against  the  treasurer,  also  instituted  by  Benjamin^ 
under  the  No.  7847,  in  which  he  claims  $45,000,  but  this  record  is  not 
in  evidence.  Admitting  it  to  be  what  the  intervention  claims  it  is,, 
still  it  can  not  be  successfully  opposed  to  the  present  relator.  The 
evidence  shows  that,  as  audited  by  the  Auditor,  $78,348  72  were  re- 
ceived by  the  treasnrer,  between  the  tweoty-flfth  September  and  the 
fifteenth  October.  If,  therefore,  he  had  paid  the  whole  amount  claimed 
by  Benjamin  in  both  of  his  suits,  there  would  still  have  remained 
some  $30,000,  out  of  which  the  relator's  claim  could  have  been  paid. 
But  the  testimony  shows  that  all  of  Benjamin's  warrants,  or  those  re- 
ferred to  in  his  petition,  at  least,  have  not  been  paid.  Augusts,  who* 
collected  them,  says  he  had  been  paid  about  $40,000 ;  this  would  have 
left  over  $38,000  in  the  treasury.  Neither  can  the  treasurer  say  that 
he  kept  the  money  in  the  treasury,  for  the  evidence  shows  that  whUe 
he  received  $78,348  72,  he  paid  out  $75,986.  He  must,  therefore,  hare 
paid  to  others  besides  Benjamin.  Beigamin's  injunctions  seem  to  have 
been  used  as  a  shield  by  the  treasurer,  to  protect  him  against  the  pay- 
ment of  Merle's  warrants,  but  they  were  no  obstacle  to  his  paying 
others.  That  he  did  pay  others,  while  refusing  to  pay  Merle,  is  appa- 
rent. Augusts  testifies  that  he  had  collected  $40,000,  leaving  $17,000 
still  to  be  collected.  As  Beiyamin  never  claimed  more  than  $50,000^ 
it  follows  that  he  must  have  been  collecting  for  some  one  else.  Indeed, 
he  testifies  that  he  was.  He  says,  ''  On  the  second  October,  I  made  a 
demand  for  a  settlement  for  Newman."  Merle  said,  *'  I  have  a  warrant 
for  $625,  that  I  want  to  be  paid."  '*  I  told  him  that  I  4»UicM  wi^d^r 
the  U^v/netion  ofB^/ff^amn^  and  had  a  right  to  be  paid." 

This  evidence  is  more  than  substantiated  by  the  fact  that  a  compari- 
son ai  the  warrants  described  in  the  list  attached  to  the  first  iigunc- 
tion  with  the  list  of  those  paid  by  tiie  treasurer,  shows  that  none  of 
the  warrants  first  described  appear  on  the  list  furnished  by  the  treasu- 
rer.   We  therefore  believe  thttb  when  Ai^guste  testifies  thet  when  col- 
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iMfeiBg  Qoder  the  BeDJamin  injviiiotioiii  be  wm  oolleotfaig  Newman's 
wiumnta,  lie  bwoto  to  the  troth. 

The  reeord  dkoloflee  the  faot  that  the  treasurer,  althon^  he  filed  an 
answer  to  the  suits  brought  against  him  by  Benjamin,  neither  appealed 
from  the  jndgmentB  when  they  were  rendered  Sigainst  him,  nor  asked 
for  an  appeal,  nor  applied  to  the  Attorney  General  to  take  one,  nor 
did  any  thing  to  prevent  their  ezecation,  although,  praetioally,  they 
effectually  bolted  and  barred  the  treasury  against  the  claims  of  eyery 
dtiasen  who  was  a  creditor  of  the  State,  except  those  in  whose  fiiyor 
tiiey  were  rendered  and  others  who  were  allowed  to  profit  by  them. 

An  applieation  for  an  appeal  was  made,  but  not  by  the  treasuver. 
Bonis  applied  fbr  one,  alleging  that  he  was  the  ewner  of  warrants 
which  the  treasurer  would  not  pay  on  account  of  these  injunctions, 
but  his  application  was  refused  by  the  judge,  who  considered  that  no 
appeal  would  lie  ftrom  an  order  granting  an  iigunction.  Bat  this  was 
not  an  effort  to  appeal  from  an  injunction  pendente  Kte.  It  was  an 
appeal  asked  from  a  judgment  perpetuating  an  injunction,  and  com- 
manding the  payment  of  money,  and  firom  such  a  judgment  it  is  dear 
that  an  appeal  does  lie. 

A  thorough  and  careful  examination  of  the  record  has  reluctantly 
forced  the  conclusion  upon  us  that,  in  so  ftu*  as  relates  to  the  present 
appearere,  the  business  of  the  treasury  department  has  been  conducted 
in  the  interest  of  certain  favored  individuals,  who,  acting  upon  pro- 
ceedings having  the  color  of  law,  have  managed  it  in  their  own  inter- 
est ;  that  while  its  doors  remained  hermetically  closed  against  certain 
tola  fide  creditors  of  the  State,  it  lay  all  unlocked  to  the  occasions  of 
others,  who  had  no  right  of  precedence  over  their  competitors.  All 
men  are  equal  before  the  law,  and  all  men,  having  equal  claims  upon 
the  State  for  the  payment  of  a  common  debt,  have  equal  rights  upon 
tile  common  treasury. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  reversed ;  and  it  is  further  ordered,  a^udged  and 
decreed,  that  a  writ  of  mandamus  issue  directed  to  the  State  Treas- 
urer, Antoine  Bubuclet,  commanding  him  to  pay  the  warrants  annexed 
to  the  relator's  petition,  ont  of  any  funds  in  the  treasury  appropriated 
for  that  purpose,  wiUiout  any  reference  to  any  injunctions  to  the  con- 
trary which  may  have  been  issued  to  him. 


JoHK  Chafus  v.  Aktoins  Dubuclbt,  State  Treasurer. 

MoBGAK,  J.  This  case  is  similar  to  the  One  just  decided  in  the  case 
€il  Merle  v.  Dubuclet. 

For  the  reasons  therein  given,  it  is  ordered,  adjudged  and  decreed 
tiiat  tilie  judgment  of  the  lower  court  be  reversed ;  and  it  is  further  or- 
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dered,  adjudged  and  decreed,  that  a  writ  of  mandamus  issue  directed 
to  the  State  Treasurer,  Antoine  Dubuclet,  commanding  him  to  pay  the 
warrants  annexed  to  the  relator's  petition,  out  of  any  funds  in  the 
treasury  appropriated  for  that  purpose,  without  any  reference  to  any 
injunctions  to  the  contrary  which  may  have  been  issued  to  him. 


On  Rehearing. 

Howell,  J.  A  rehearing  was  granted  in  this  case  *'  for  the  purpose 
of  explaining  the  decree,"  which  is  in  the  following  words:  *'  It  is 
ordered,  adjudged  and  decreed  that  the  judgment  appealed  from  be 
rerersed,  and  it  is  further  ordered,  adjudged  and  decreed  that  a  writ 
of  mandamus  issue,  directed  to  the  State  Treasurer,  Antoine  Dubuclet, 
commanding  him  to  pay  the  warrants  annexed  to  the  relator's  petition 
out  of  any  funds  in  the  treasury  appropriated  for  that  purpose,  without 
reference  to  any  injunctions  to  the  contrary  which  may  have  been 
isued  to  him." 

,  It  is  contended  on  behalf  of  the  treasurer  that  this  decree  '*  compels 
him  to  pay  the  warrants  annexed  to  the  petition  by  preference  oyer 
all  other  warrants,  when  there  was  no  money  in  the  treasury  at  the 
time  they  are  presented  out  of  which  they  could  be  paid,"  which  is  a 
contingency  in  which  a  mandamus  should  not  be  granted,  whatever 
may  be  the  personal  responsibility  of  the  treasurer  for  his  acts.  Tiie 
facts  in  this  connection,  as  we  find  them,  are  that  when  the  relator 
presented  his  warrants  there  was  money  in  the  treasury,  but  the  treas- 
urer paid  it  out  by  preference  to  one  Bei^amin,  or  his  agent,  in  obedi- 
ence, as  he  asserted,  to  an  injunction  from  the  Eighth  District  Court 
for  the  parish  of  Orleans.  We  come  to  the  conclusion,  and  we  are 
still  of  the  opinion  that  the  said  iig  unction  was  and  is  wholly  without 
any  legal  effect,  and  did  not  justify  the  treasurer  in  his  action  in  the 
premises.  But  we  erred  in  ordering  a  writ  of  mandamus  to  issue  when 
there  was  no  money.  Said  writ  property  issues  against  the  treasurer 
only  when  he  has  money  and  illegally  withholds  it  from  one  entitled 
to  be  paid.  If  he  refuses  to  pay  one  creditor  of  the  State  and  gives 
an  illegal  preference  to  and  pays  all  the  money  in  his  hands  to  another, 
he  may  make  himself  amenable  to  the  law,  which  fixes  his  duty  and 
imposes  heavy  penalties  for  dereliction  of  that  duty ;  but  it  is  not  a 
proper  case  for  a  mandamus. 

To  now  order  the  treasurer  in  this  proceeding  to  pay,  under  such 
circumstances,  whenever  the  treasury  may  be  replenished,  is  equiva- 
lent to  a  judgment  in  an  ordinary  proceeding,  and  would  in  effect  give 
a  preference  to  the  relator,  or  to  an  order  in  advance  to  do  what  he 
has  not  refused  to  do,  and  what  it  must  be  presumed  he  will  do,  until 
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the  contrary  be  shown ,  aa  the  presumption  is  in  favor  of  an  officer 
doing  his  duty.  We  may  yery  well  say,  that  the  iignnction  invoked 
is  no  legal  protection  or  excuse,  but  the  claim  secured  by  that  injunc- 
tion can  not  always  exist.  Indeed  the  record  shows  that  it  was  paid 
or  nearly  so  at  the  time  of  the  trial  of  this  case  in  the  lower  court. 

While  our  opinion  of  the  acts  of  the  treasurer  in  this  whole  matter 
are  unchanged,  still  we  are  not  ourselyes  authorised  under  the  facts 
and  the  law  to  make  the  mandamus  peremptory.  Instead  of  simply 
explaining,  we  must  reverse  our  former  decree. 

It  is  therefore  ordered  that  our  decree  herein  be  set  aside,  and  that 
the  judgment  of  the  lower  court  be  affirmed. 


State  ex  rel.  John  Chapus  v,  Antoinb  Dubuclbt,  State  Treasurer. 

HowBLL,  J.  For  the  reasons  just  given  in  the  case  of  the  State  ex 
rel.  £.  Merle  v.  Antoine  Dabudet,  State  Treasurer,  it  is  ordered  that  the 
decree  heretofore  rendered  by  us  be  set  aside,  and  that  the  judgment 
appealed  from  be  affirmed. 


MoROAN,  J.,  di8$m^Ung.  The  treasurer  complains  of  the  judgment 
pronounced  by  us  in  this  case,  in  this,  that  "  it  compels  the  treasurer  to 
pay  the  warrants  annexed  to  the  petition  by  preference  over  all  other 
warrants,  when  there  was  no  money  in  the  treasury  at  the  time  they 
were  presented  out  of  which  they  could  be  paid."  I  do  not  see  how 
the  decree  can  be  so  interpreted.  Merle,  the  holder  of  a  number  of 
warrants  payable  out  of  a  certain  fund,  was  asking  for  their  payment. 
The  treasurer  refused  payment  on  the  ground  that  he  was  forced  to 
apply  all  the  money  coming  into  that  fund  first  to  the  payment  of 
warrants  drawn  against  it,  in  the  hands  of  one  Benjamin,  by  reason  of 
an  iig  unction  to  that  effect.  We  simply  declared  that  Beiijamin  had 
no  greater  rights  than  Merle.  The  decree  is  that  the  treasurer  pay  the 
relator's  warrants  out  of  any  funds  in  the  treasury  appropriated  for 
that  purpose,  without  any  reference  to  any  injunction  to  the  contrary 
which  may  have  been  issued  to  him.  The  decree,  I  think,  meant  that 
Merle  had  the  same  right  to  be  paid  out  of  the  fund  in  question  that 
Benjamin  had,  and  I  do  not  see  bow  it  can  be  tortured  into  the  con- 
struction that  he  should  be  paid  *'by  preference  over  all  other 
warrants." 

Neither  is  the  statement  in  the  application  for  a  rehearing  that  ''at  the 
time  they  were  presented  there  was  no  money  in  the  treasury  out  of 
which  they  could  have  been  paid,"  correct.  The  contrary  is  the  fact, 
and  it  is  of  this  which  Merle  complains,  and  it  is  this  which  we  thought 
he  was  entitled  to  complain  of.  The  record  shows  that  while  he  was 
being  refused  payment,  upwards  of  seventy  thousand  dollars  came 


184  StTPREttX  COCrftT  OF  LOUISIANA, 

State  ex  tA.  HIlBfle  ir.  DbShMflet^  TraaoMiMAtito  ck  mL  Chapatf,  Tbe 

into  the  fand  apoo  which  his  wamuits  w«m  drAwn,  while  tiie  ii^nnc* 
tion  in  faYor  of  Benjamin,  which  the  tveMorer  pleaded  as  a  reason  for 
not  paying  him,  only  held  a  little  more  than  half  of  that  sum.  The 
record  also  shows  that  Newman's  warrants  were  paid  under  Beiga^ 
min's  Injanotion.  These  fiiets  forced  upon  as  the  conviction,  at  the 
time  the  case  was  argued,  that  the  treasury  was  being  used  in  the 
interest  of  certain  favored  parties.  I  am  of  that  opinion  still.  We 
thought  then  that  the  treasurer  had  no  right  thus  to  administer  the 
trust  reposed  in  him.  I  still  thiak  so.  We  thought  then  that  we 
could  force  the  treasurer  to  perform  his  duty,  and  upon  this  point  my 
mind  remains  unchanged.  We  thought  then  that  he  had  shown  a  pre- 
ference where  he  should  have  been  impartial.  I  think  so  still.  We 
ordered  him  simply  to  do  his  duty,  that  is,  to  pay  the  warrants  held 
by  Merle  precisely  as  he  paid  the  warrants  held  by  Benjamin  and 
others  having  the  same  right  against  the  same  fund,  and  I  think  still 
that  he  should  be  held  to  it. 

Neither  do  I  think  that  the  reason  urged  for  a  rehearing,  that  if 
Merle's  warrants  are  paid  *'  they  will  have  to  be  paid  out  of  money 
Which  has  since  come  into  the  treasury,"  a  good  one.  Of  course  if  the 
treasurer  has  paid  what  money  there  was  belonging  to  a  certain  fund, 
he  can  not  pay  the  same  money  over.  But  he  can  pay  when  the  fund 
is  replenished,  and  all  he  was  ordered  to  do  was  to  pay  out  such  funds 
as  he  had  to  those  who  were  equally  entitled  to  it,  and  not  to  give  it 
to  favorites,  or  use  for  excuse  an  iigunetion  whioh  did  not  cover  the 


Entertaining  these  views,  I  do  not  think  the  decree  herein  pro- 
nounced needs  any  fiirtfaer  explanation. 


No.4d22. 
The  State  of  Louisiaka  v,  Didio  Baptists  and  Fbanois  Martini. 

The  jodge  a  quo  wm  right  when  he  refused  »  eontinaftooe  in  order  that  the  prieoners  mi^t 
obtain  testimony  from  Borope  to  establish  the  fact  that  the  man  alleged  to  have  been 
mnrdered  was  the  nephew  of  one  of  the  aoensed.  The  relationship  of  the  partlee  ha» 
nothing  to  do  with  the  guilt  or  innocenoe  of  the  aoensed. . 

The  Judge  did  not  err  when  he  ordered  that  the  witnesses  for  the  State  and  the  prisoners  bo 
separated,  except  the  physioians.  Dr.  Jaokson,  being  the  coroner,  was  called  to  testify 
as  sQoh;  Br.  Bemiss  and  Dr.  Beard,  being  required  as  medioal  experts  as  to  the  caaae 
of  death  were  permitted  to  remain  to  hear  the  OTidenoe  in  order  that  they  might  form 
an  opinion  as  to  the  cause  of  death. 

The  court  a  gv  did  not  err  in  permitting  Ward  to  testify  as  a  wttaess.  The  objection  was 
that  he  had  been  Arand  guilty  of  two  crimes,  and  had  been  sentenced  to  the  penitentiary 
and  to  the  parish  prison ;  that  he  had  been  pardoned  after  his  sentence  had  been  com- 
pleted ;  and  tliat  his  pardon  was  not  saffiotsntly  prored. 
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H  sMtten  not  wliether  the  pardon  eama  b^bre  or  after  the  term  of  eonflnemeni  kad 
expired.  There  are  dieabUittee  whioh  are  the  oonaeqaencee  of  ooiiTiotion,  and  irhieh 
remain  Alter  taeareeratleii  hia  oeaaed.  The  dootriae  well  reeognlsed  on  Ihla  aal^eel 
iBt  tfaa*  a  favdon  giYee  to  the  peraon  te  whom  it  U  panted  a  new  oharacter,  and  makea 
of  him  a  new  man.  When  extended  to  him  In  prison,  it  releaaee  him  and  remoreo  hia 
diaaWlitlea ;  when  giren  to  him  after  hii  time  of  imprieonment  has  expired,  it  remOToa 
aU  thai  is  left  of  the  eonseqneneea  of  oonvietlflin    his  disabilities. 

A,  oommnnioation  from  the  Seeretary  of  the  Senate  to  the  Aeting  Qoremor,  informing  him 
that  hia  reeommendation  for  pardon  had  been  reoetred,  and  that  It  had  been  noted  npon 
&vorably,  ia  soAoieiit  evidenoe  of  the  oompleteneaa  of  the  pardon. 

lEbe  Jadge  a  gtio  did  not  err  in  permitting  the  phyaioians,  as  professlnmal  experta,  to  ree*- 
pitnlate  to  the  jory  the  evidenoe  they  had  heard,  and  wliioh  oonstitnted  the  reason  and 
ftpondatloa  for  tiieir  opinions  in  relation  to  the  mode  of  death  of  the  deoeased« 

9be  ol^eetton  that  they  were  physloiaaa  in  the  employ  of  two  inanraaoe  oilloes  whIoh  had 
each  a  poUey  in  the  life  of  the  deoeaaed,  may  go  to  their  oredibility,  but  does  not  make 
improper  their  answers  to  the  qnestions  propounded. 

71ie  Jory,  after  being  two  di^s  and  two  aighta  deUberattng  on  theiv  verdJotk  eame  into 
ooar^  and  throogh  their  Ibreman  asked  the  oonrt  for  Aarther  instmotions  as  to  the 
weight  to  be  given  to  oircumstantial  eyidence ;  and  the  oonrt  having  briefly  charged  the 
^vry  that  they  were  boond  to  aet  on  oifonmstantial  evldenee  as  mvoh  as  on  shy  other 
evidenoe,  and  being  abont  to  send  baok  the  Jory  to  their  room  for  fhrther  delibecattoDS, 
the  coonsel  for  defendants  asked  the  court  to  give  the  jory  a  more  explicit  charge  as  to 
the  character  of  the  ciroomstantlal  evidenoe  wiiich  was  entitled  to  consideration  by 
them.  The  court  interrupted  the  counsel,  and  absolutely  reftised  to  hear  what  he  had 
to  say,  or  even  to  permit  him  to  address  the  oonrt  upon  the  right  of  asking  for  additional 
charges  on  the  particular  information  wanted  by  the  jury. 

Om  this  point,  it  ia  obvious  that  the  Judge  a  quo  erred,  and  that  he  refused  to  the  pxiionerB  m 
moat  important,  and,  in  this  instance,  vital  right. 

APPEAL  from  the  First  DiBtriot  Court,  parisli  of  Orleans.  AbeU^  J. 
Criminal  case.  A.  P.  Fields  Attorney  Gteneral,  for  the  State* 
Bambola  dt  Ataehaj  for  defendants  and  appellants. 

LuD£LiNG|  C.  J.  In  this  ease  there  are  seyeral  bills  of  exceptions 
to  the  rulings  of  the  judge  a  fifo. 

It  will  be  necessary  to  notice  only  one  of  them.  The  State  offered 
aa  a  witness  one  Ward,  to  prove  admissions  made  by  the  prisoners* 
Objection  was  made  to  permitting  the  witness  to  testify,  on  the  ground 
that  he  was  disqualified  by  law  from  testifyini;,  having  been  convicted 
of  an  infamous  crime.  A  pardon  of  the  Acting  Governor,  P.  B.  S* 
Pinchback,  was  produced.  It  was  granted  after  the  convict  had  served 
oat  the  term  of  his  imprisonment,  and  it  is  denied  that  in  such  a  case 
tte  Governor  had  the  right  to  grant  a  pardon.  Such  is  our  opinon. 
The  €k)vemor  may  pardon  a  convict  while  some  portion  of  the  pen* 
alty  after  judgment  is  unsatisfied,  but  when  the  judgment  has  been 
aatisfted  there  is  nothing  to  pardon.  By  a  rule  ol  evidence  one  con- 
dieted  of  an  infamous  crime  is  disqualified  from  giving  evidence  in  a 
«ouii  of  justice,  and  we  know  of  no  law  whioh  authorises  the  Qov- 
eraor  to  remove  the  disability  except  by  a  pardon  legally  g^nted.  It 
is  from  the  penalty  inflicted  by  the  judgment  of  the  court  that  the 
Governor  can  pardon,  and  not  from  the  consequences  of  a  civil  rule 
nesnlting  from  a  former  conviction.    As  well  mig^t  it  be  dajfoed  that 

the  Governor  eould  grant  indulgences  in  advance  of  the  temmission  of 
crimes. 
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The  jadge  erred  in  permittiDg  the  witness  to  testify.  It  is  therefore 
ordered  and  a^jndged  that  the  verdiot  of  the  jury  and  the  jadgment 
of  the  oonrt  be  set  aside,  and  that  there  be  judgment  remanding  the 
case  for  a  new  trial,  according  to  law. 

On  Rehearing. 

Morgan,  J.  The  defendants,  prosecuted  for  murder,  found  guUty 
without  capital  punishment,  and  condemned  to  imprisonment  at  hard 
labor  for  life,  have  appealed  from  the  sentence  pronounced  upon  them, 
and  present  several  grounds  for  a  reversal  of  the  decree  rendered 
against  them.  These  errors  are  assigned  in  the  bills  of  exceptions, 
which  come  up  with  the  record,  and  which  we  proceed  to  .examine  la 
the  order  in  which  we  find  them  stated  in  their  counsePs  brief. 

Fir$i — ^It  is  contended  that  there  was  error  in  the  ruling  of  the  dis- 
trict judge,  who  refused  a  continuance  in  order  that  the  prisoners 
might  obtain  testimony  from  Europe,  to  establish  the  fact  that  the  man 
alleged  to  have  been  murdered  was  the  nephew  of  Martini.  The  judge 
was  right.  The  rt* lationship  of  the  parties  had  nothing  to  do  with  the 
guilt  or  innocence  of  the  accused.    Whether  the  deceased  was  or  was  • 

« 

not  the  nephew  of  the  prisoners,  the  killing,  if  unlawful  and  malicious, 
was  murder. 

8eeond — The  court  ordered  that  the  witnesses  for  the  State  and  the 
prisoners  be  separated,  except  the  physicians.  To  this  exception  with 
regard  to  the  physicians  counsel  for  prisoners  objected,  and  reserved 
their  bill  to  the  ruling  of  the  court.  The  judge  did  not  err,  and  the 
reasons  given  by  him  in  support  of  his  ruling  are  satisfactory.  "  Dr. 
Jackson,"  he  says,  '*  being  the  Coroner,  was  called  to  testify  as  such. 
Dr.  Remiss  and  Dr.  Beard,  being  required  as  medical  experts  as  to  the 
cause  of  death,  were  permitted  to  remain  to  hear  the  evidence,  in  order 
that  they  might  form  an  opinion  as  to  the  cause  of  death." 

Third — The  court  did  not  err  in  permitting  Ward,  a  witness,  U> 
testify.    He  had  been  convicted  of  two  crimes,  and  had  been  sentenced 
to  the  penitentiary  and  to  the  parish  prison.    The  first  objection  to 
him  as  a  witness  was  that  he  had  been  pardoned  after  his  sentence  had 
been  completed ;  the  second  that  the  pardon  which  he  produced  waa 
not  sufficiently  proved.    With  regard  to  one  crime,  he  was  undergoing 
punishment  when  the  pardon  was  granted  to  him.    With  regard  to 
the  other  we  think  it  matters  not  whether  the  pardon  came  before  or^ 
after  his  term  of  confinement  had  expired.    Imprisonment  and  hard  • 
labor  are  not  the  only  punishments  which  the  law  inflicts  upon  those 
who  violate  its  commands.    Besides  these,  are  disabilities  which  are' 
the  consequences  of  conviction,  and  which  remain  after  incarceration 
has  ceased*    A  pardon  is  supposed  to  be  granted  to  one  who  has  been 
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improperly  convicted,  or  who  haa  safficiently  expiated  bis  offense.  If 
it  was  only  efficacious  when  the  party  was  in  duress,  its  effects  would 
only  be  a  halfway  relief.  The  doctrine,  now  well  recognized  upon  thia 
subject,  we  believe,  is  that  a  pardon  gives  to  the  person  in  whose  favor 
it  is  granted  a  new  character  and  makes  of  him  a  new  man.  When 
extended  to  him  in  prison,  it  relieves  him  and  removes  his  disabilities; 
when  given  to  him  after  his  term  of  imprisonment  has  expired, 
it  removes  all  that  is  left  of  the  consequences  of  conviction — his 
disabilities. 

We  think  the  evidence  of  his  pardon  established.  He  produced  it 
in  eourt.  The  prisoners  contend  that  the  pardon  was  only  completed 
by  the  action  of  the  Senate  thereon,  and  that  the  action  of  the  Senate 
has  not  been  properly  shown.  We  think  it  has.  In  the  record  we 
find  a  communication  from  the  Secretary  of  the  Senate  to  the  acting 
Grovemor,  informing  him  that  his  recommendation  for  pardon  of  the 
man  Ward,  had  been  received  and  that  it  had  been  acted  upon 
promptly.     This  we  consider  sufficient. 

F&urih — ^The  prisoners'  couaW  say  there  was  error  in  the  ruling  of 
tlie  judge  which  permitted  the  following  questions  to  be  propounded 
to  one  of  the  leading  physicians  examined  as  an  expert : 

"Doctor,  you  were  present  during  the  trial,  at  the  examination  of 
the  witness  for  the  State,  in  relation  to  the  fact  of  this  young  man, 
the  deceased,  going  to  bathe,  and  to  the  appearance,  marks  of  vio- 
lence, and  other  f^ts  testified  by  the  witnesses.  If  you  could  form  any 
cmrrect  opinion  as  to  the  cause  of  the  death  of  this  young  man,  state 
what  is  your  opinion.  State  the  grounds  of  your  opinion  as  to  the  cause 
of  death.  Were  the  bruises  on  the  body  of  the  deceased,  according  to 
ahe  representations  of  the  witnesses,  inflicted  before  or  after  death  ?'^ 
And  to  the  other  physician :  "  Doctor,  you  were  present  at  the  examina- 
tion of  the  witnesses  in  this  trial  to  testify  in  reference  to  the  condi- 
tion of  a  man  found  in  the  lake,  on  the  morning  of  the  twelfth  August 
last,  the  description  of  the  marks  about  his  neck  and  breast,  and  the 
appearance  of  his  body  when  found f  What  is  your  opinion  as  a  medi- 
cal man  as  to  the  cause  of  death  ?" 

Counsel  for  the  prisoners  say,  in  their  brief:  ''The  two  doctors 
answered  these  questions  by  giving  their  opinions  of  the  cause  of 
death  from  the  evidence  they  had  heard.  They  told  elie  jury  that  it 
was  their  opinion  from  the  evidence  they  had  heard,  that  the  deceased 
had  died  from  violence ;  and,  as  the  reason  and  foundation  for  their 
opinion,  they  recapitulated  to  the  jury  the  evidence  they  had  heard.'* 
It  was  for  the  purpose  of  giving  their  opinion  as  to  the  eaube  of  the 
death  of  the  deceased  that  these  professional  men  were  put  upon  the 
stand.    The  questions  were  i»roper  ones^  and  it  was  their  duty  to  give 
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to  the  jury  the  leaaoiiB  apoa  which  they  vested  their  opinions.  It  is 
objected  that  they  were  physicians  in  the  employ  oi  two  insurance 
oi&ces  who  had  each  a  policy  on  the  life  of  the  deceased.  This  oljjec- 
tion  went  to  their  credibility,  but  does  not  make  the  questions  or  their 
answers  improper. 

Fiflh — It  was  excepted  that  the  jury  were  not  competent  to  render 
a  Tcrdict,  the  reason  being  that  the  time  for  which  they  had  been  sum- 
moned had  expired  before  the  yerdict  was  announced.  Juries  in  the 
First  District  Court  were  by  monthly  terms,  beginning  the  first  Mon- 
day of  each  month.  The  jury  in  this  case  were  empanneled  in  the 
latter  part  of  December.  The  trial  extended  over  into  January* 
There  is  no  force  in  this  ol]oection.  The  question  has  been  expressly 
decided. 

Tlie  judge  did  not  err  in  refusing  a  new  trial  on  the  ground  that  the 
trial  took  place  only  a  short  time  after  the  indictment  was  found.  The 
bill  was  presented  on  the  thirtieth  of  November,  and  the  trial  com- 
menced on  the  twenty-seyenth  of  December.  This  gave  them  ample 
time  to  prepare  their  defense.  Doubtless  had  the  time  been  too  short 
to  enable  them  to  do  so,  the  court  would  haye  granted  them  a  reason- 
able extension.  Neither  did  he  err  in  refusing  a  new  trial  on  the 
ground  that  after  refusing  the  prisoners  a  continuance  to  enable  them 
to  send  to  Europe  for  testimony  to  show  that  the  deceased,  whom  they 
were  charged  with  the  murder  of,  was  the  nephew  of  one  of  them, 
permitted  the  State  to  introduce  evidence  to  prove  that  no  relationship 
existed  between  them.  This  evidence  seems  to  have  been  received 
without  objection — and  the  motion  for  a  continuance  was  made  before 
the  testimony  was  offered  and  received.  After  the  judge  had  refused 
the  prisoners  a  continuance  in  order  to  enable  them  to  procure  evi- 
dence of  a  relationship  between  the  deceased  and  one  of  themselves, 
he  would,  no  doubty  have  prohibited  the  State  from  proving  the  con* 
trary,  if  objections  thereto  had  been  made,  or  if  he  had  admitted  it, 
notwithstanding  their  objection,  he  would,  on  application,  have  grant- 
ed them  time  to  produce  testimony  to  the  contrary. 

So  far  the  rulings  of  the  district  judge  were  correct.  But  we  find  in 
the  record  the  following  bill  of  exceptions : 

'*  Be  it  remembered,  that  on  the  tenth  day  of  January,  1873,  the 
above  entitled  and  numbered  cause  having  been  tried  and  submitted 
to  the  jury,  and  the  jury,  after  being  two  days  and  two  nights  deliber- 
ating on  their  verdict,  came  into  court  and,  through  their  foreman, 
asked  the  court  for  further  instructions  as  to  the  weight  to  be  given  to 
circumstantial  evidence;  and  the  court  having  briefly  charged  the  jury 
that  they  were  bound  to  act  on  circumstantial  evidence  as  much  as 
any  other  evidence,  and  being  about  to  return  the  juxy  to  their  room 
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Csr  farther  clelibeiation«  the  ooimael  for  defendant  was  about  to  ask 
tJie  eonrt  to  give  the  jory  a  more  expUoit  charge  of  the  oharaeter  of 
tiie  oiieiimstantial  evidence  which  was  entitled  to  consideration  by  the 
jwy — ^when  the  eonrt  inteirnpted  the  counsel,  and  absolutely  refused 
te  bear  ^^lat  he  had  to  si^,  or  even  to  address  the  court  upon  the  right 
of  asking  additional  charges  on  the  particular  infonnation  asked  by 
the  jury;  and  to  this  action  and  decision  of  the  court  the  defendants, 
l>y  their  counsel*  duly  ezceptedi  and  the  exception  was  ordered  to  be 
xnade  part  of  the  record  of  the  case." 

In  tills  it  is  obvious  that  the  judge  erred,  and  that  he  refused  to  the 
paisofners  a  most  important,  and,  in  this  instance,  vital  nght.  The 
reoord  shows  that  their  trial  commenced  on  the  twenty-seventh  De- 
cember, and  that  it  continued  from  day  to  di^  (Sundays  and  the  first 
of  January  excepted)  until  the  seventh  January,  when  it  was  submit- 
ted to  the  jury.  The  jury  remained  out  untii  the  tenth.  They  then 
oame  into  court  and  asked  for  further  instructions  as  to  the  weight  to 
l)e  given  to  circumstantial  evidence.  A  short  time  after  they  received 
tlfte  charge  of  the  judge  upon  this  subject*  they  returned  with  a  ver- 
of  guilty-  It  is  therefore  evident,  that  upon  the  thread  of  cir- 
evidence  their  fete  depended.  In  this  condition,  it  was 
iquestionably  their  right,  after  the  court  had,  as  is  stated,  J>riefiy 
charged  the  jury,  to  require  that  the  whole  law  upon  the  sal^ject  should 
have  been  given  to  them.  For  it  is  apparent  that  the  charge  of  the 
jvdge,  as  far  as  it  went,  might  have  been  correct,  and  yet,  by  suppress- 
ing an  important  part  thereof,  have  been  fatally  and  illegally  iigarious 
totiiem. 

Tor  instance:     If  the  eonrt  had  charged  the  jury  tliat  they  were 
bound  by  circumstantial  evidence,  and  had  stopped  there,  the  law 
W0uld  have  been  properly  stated.    But  if  the  prisoners  had  requested 
the  judge  to  add  that  in  an  indictment  for  murder,  supported  entirely 
by  droumstantial  evidence,  where  there  was  no  feet  which,  taken  alone, 
amounted  to  a  presumption  of  guilt,  they  must  find  that  those  circum- 
stances must  be  such  as  to  be  inconsistent  with  any  other  rational  con- 
elusion  than  that  the  prisoners  were  the  guilty  persons,  before  they 
eould  find  a  verdict  against  them,  they  would  only  have  asked  for  in- 
structions whieh  is  recognized  law.    Having  refused  to  even  hear  their 
emmsd,  was  an  eivor  which  he  should  have  corrected  on  the  spot  or 
granted  the  prisoners  a  new  trial.    The  reason  given  by  the  judge  for 
lefesing  to  hear  the  counsel,  that ''  the  granting  of  the  request  of  coun- 
»sel  would  have  been  tantamount  to  a  rehearing  of  the  case,  as  the  Attor- 
ney General  weuld  have  had  the  right  to  ask  counter  instructiofis,"  is 
not  satisfeetory.    The  Attorney  General,  as  well  aa  tibie  conHBel  lor  the 
prisoners,  had  the  tight  to  ask  the  judge,  when  the  jury  retnrned  into 
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conrt,  that  they  be  instracted  in  a  particalar  manner^  and  either  had 
the  right  to  except  to  his  refasal  so  to  do,  as  either  had  the  right  to  ex- 
cept to  such  charge  as  he  may  haye  made. 

Neither  do  we  find  his  other  reason,  that  '*  the  practice  of  this  coart 
for  twenty-five  years  has  been  to  refuse  such  applications,  and  t  find  no 
precedents  in  the  books  to  justify  granting  the  same,"  oonclnsiye.  If 
it  has  been  the  practice  in  the  court  over  which  he  presides,  for  twenty- 
five  years  to  deny  to  prisoners  oo  trial  before  it  a  right  which  is  ac- 
corded to  them  by  law,  it  is  time  the  practice  should  be  reformed.  It 
is  possible  that  he  can  '*  find  no  precedent  in  the  books  for  granting  the 
same,"  but  we  have  not  been  referred  to  any  where  the  right  has  been 
denied,  and  we  know  of  none. 

It  is  therefore  ordered,  adjudged  and  decreed,  thai  the  judgment 
appealed  from  be  reversed,  and  that  the  case  be  remanded  for  a  new 
trial  in  conformity  with  the  principles  of  law  herein  laid  down. 


Howell,  J.,  dissenting.  The  bill  of  exceptions  to  the  refusal  of 
the  judge  to  hear  defendant's  counsel  in  asking' for  ''a  more  ex- 
plicit charge  of  the  character  of  the  circumstantial  evidence,  which 
was  entitled  to  consideration  by  the  jury,"  does  not  show  what  the 
desired,  additional  charge  was,  nor  in  what  the  charge  given  was  de- 
fective, and,  therefore,  does  not  enable  us  to  determine  whether  the 
request  of  defendant's  counsel  should  have  been  granted,  even  con- 
ceding that  he  was  entitled  to  make  the  request  at  the  time  he  desired 
to  make  it. 

The  simple  fact  that  the  judge  refused  to  listen  to  him  dees  not 
prove  that  what  he  wanted  should  have  been  granted,  nor  that  the 
charge  given  was  imperfect  or  wrong. 

I  think  the  defendants  are  not  in  a  position  to  obtain  any  aid  from 
this  court. 


No.  5067. 

Pabish  of  East  Feliciana  ex  rel.  J.  Osoab  HowistL,  Tax  Collector^ 

V.  John  Gubth. 

The  defendant's  objection  is  that  the  law  nnder  which  the  parish  tax  la  levied  on  retail 
liqnor  dealers  in  the  parish  of  Bast  Feliciana,  is  violative  of  the  one  hondred  and 
eighteenth  article  of  the  State  Constitation,  beoanae  the  tax  is  not  nnlfbrm,  Inasmnoh  aa 
it  is  regulated  by  the  amoont  of  basiness  which  is  done ;  those  who  sell  for  more  than 
115,000  having  to  pay  one  sum,  and  those  who  seU  for  less  than  flS^OOO  and  more  than 
$5000,  another  sum,  and  so  on.    This  otdeotion  is  fataL 

APPEAL  Arom  the  Parish  Court,  Parish  of  East  Feliciana,    Hughes, 
J.    F.  D.  Bramsj  District  Attorney,  pro  iem.,  for  plaintiff  and 
appellee.    Ksman  dt  LyonSf  for  defendant  and  appellant. 
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Pariah  of  East  Felidana  «z  reL  Howell,  Tax  Colleotor,  v..  Garth. 

MoBGANj  J.  This  is  a  suit  to  enforce  the  payment  of  a  parish 
license  tax  of  twenty-fire  dollars  for  keeping  a  billiard  table,  and 
eigbty-fiye  dollars  license  as  a  retail  liquor  dealer,  and  to  injoin  him 
from  prosecuting  these  occupations  until  his  taxes  are  paid. 

The  defense  is  that  the  parish  has  no  right  to  levy  or  collect  any 
license  tax,  and  that  the  tax  as  levied  by  the  police  jury  is  unequal 
on  all  persons  who  pursue  the  occupation  of  retail  liquor  dealers,  and 
in  this  regard  yiolates  the  one  hundred  and  eighteenth  article  of  the 
Constitution,  and  is  therefore  null  and  void. 

The  power  of  police  juries  ''to  impose  whatever  parish  tax  they 
may  see  fit  on  all  keepers  of  billiard  tables  and  grog  shops''  is  given, 
in  terms,  by  the  two  thousand  seven  hundred  and  forty-third  section 
of  the  Bevised  Statutes  of  1870,  and  it  is  not  contended  or  shown  that 
the  keeper  of  every  billiard  table  in  that  parish  is  not  taxed  the  same 
aum  for  carrying  on  that  occupation. 

The  second  objection  is  that  the  law  under  which  the  tax  is  levied 
violates  the  one  hundred  and  eighteenth  article  of  the  Constitution, 
'Which  declares  that  taxation  shall  be  uniform  throughout  the  State. 
The  objection  is  that  the  sum  taxed  is  regulated  by  the  amount  of 
bumness  which  is  done,  those  who  sell  for  more  than  $15,000  having 
to  pay  one  sum,  and  those  who  sell  for  less  than  $15,000  and  more  than 
95000,  another  sum,  and  so  on.  This  objection  is  fatal.  See  State  vl 
Endom,  23  An.  663. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  parish  court,  in  so  far  as  it  iigoins  the  defendant  from  keeping  a 
billiard  table  until  he  pays  the  tax  of  twenty-five  dollars,  be  approved; 
and  it  is  further  ordered,  a4jadged  and  decreed  that  in  all  other  respects 
the  judgment  be  avoided,  annulled  and  reversed,  and  the  injunction 
dissolved.  Defendant  to  pay  the  costs  in  the  court  below ;  plaintiff  to 
pay  the  costs  of  appeal. 


No.  3238. 

B.    K.    HUMTBB    V.    M.    J.    DUKHAM    Ct    al. — ^T.   H.    J.    BlOHABDSON, 

Intervener. 

The  plaintiff  being  ottensibly  the  owner,  under  his  pnrohaie  at  aheriffs  sale,  of  the  property 
rented  to  defandanta,  ia  entitled  to  ita  rerennea.  If  the  interrenor  ia  the  real  owner  and 
aa  anoh  entitled  to  both  the  property  and  ita  levennea,  he  moat  seek  hla  remedy  in  a 
diffsrent  direotion. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Bapides. 
Onbam  J.    B.  A.  HunUr^  for  plaintiff  and  appellee.     WtUiUm  A. 
Seojf  and  J.  F.  Bmihy  for  intervenor  and  appellant. 
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Hunter  t.  Dunham  et  aL— Btohaidaon,  Interrwior. 

Taliafbrro,  J.  The  decree  just  rendered  in  the  case  of  Thomas  H. 
J.  Bicbardaon  v.  Levin  P.  Smith,  et  aL,  No.  5044,  determines  the  decis- 
ion to  be  rendered  in  this  ease.  B.  K.  Hnnter,  the  plaintiff  in  this 
case,  sues  Woodward  and  Danham  for  six  hundred  dollars,  the  amount 
for  which  he  leased  to  them  for  the  year  1869  the  land  and  plantation 
he  purchased  at  sheriff's  sale  in  the  suit  of  B.  A.  Hunter  v.  J.  H.  J» 
Bichardson,  and  for  wliich  the  latter  sued  B.  E.  Hunter  in  the  suit  No» 
5044. 

In  the  suit  now  before  us,  IKchardson  interyened,  claiming  the  rent 
due  by  Woodward  and  Dunham,  alleging  himself  to  be  the  owner  of 
the  property,  and  that  he  himself  had  rented  the  premises  in  question 
to  the  lessees,  Woodward  and  Dunham,  for  the  year  1869,  at  the  price 
of  six  hundred  dollars. 

The  defendants  answered  in  substance  that  they  had  no  fhrther  in* 
terest  in  the  controyersy  than  being  secure  in  paying  the  amount  of 
their  indebtedness  to  the  party  legally  determined  to  be  entitled  to  it. 
There  was  judgment  dismissing  the  intervention  and  decreeing  tho 
defendants  to  pay  six  hundred  dollars,  the  amount  sued  for,  to  the 
plaintiff^  B.  K.  Hunter.    The  intervenor  appealed. 

We  think  the  judgment  correct.    B^ing  ostensibly  the  owner  under 
.his  purchase  of  the  property  at  sheriff's  sale,  he  was  entitled  to  its- 
reyenues.    If  as  the  real  owner,  and  as  such. entitled  to  both  the  prop- 
erty and  its  revenues,  the  intervenor  will  have  to  seek  his  remedy  in 
a  different  direction. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed,, 
with  costs. 


No.  4968.   • 
John  L  Adams  v.  Asa  Wbbstbb. 


Seotlon  8  of  act  No.  47,  of  1873,  wbioh  diaqnaliiiea  m  »  witnesa  »  deUnquent  tazpftyor,  pab- 
liahed  m  such  for  thirty  dAys,  is  nnconstitational. 

This  provision  of  the  act  under  oonsidenition  ie  »  regolation  or  role  of  evidenoe  enacted  by 
the  Legialatore.  The  title  of  the  act  should  then  give  some  indication  of  it,  whloh  it 
does  not.  2f  o  one  npon  reading  that  title  ^vonld  imagine  that  the  aot  04|ntained  any  pop- 
Tislon  npon  the  mles  of  OTidence  or  the  right  to  be  a  witness  in  a  oonrt  of  justice. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  La- 
fourche. BeatUe^  J.  Jury  triaL.  Bwh  d  Qoode,  for  plaintiif  and 
appellee.  B.  D.  Jordan,  E.  W.  Blake,  John  8,  BiUin,  for  defendant 
and  appellant. 

HowBLL,  J.    This  case  was  before  ns  in  the  January  term  of  18X3^ 
and  was  remanded  for  a  new  trial.    See  25  An.  113. 
Upon  the  trial  below  the  defendant  filed  the  special  plea  of  payment 


NEW  ORLEANS,  MABOH,  1874.  Itt 

Adama  t.  If etotar. 

and  offered  hie  own  testimony  to  anotain  the  plea,  bat  it  wae  ezdaded 
on  the  o^jeotion  of  platBtifT,  npon  the  gronnd  that  he  was  disqualified 
as  a  witness,  under  section  8  of  act  No.  47  of  1873»  being  a  delioqnent 
taxpayer  and  published  as  such  for  thirty  days. 

It  is  contended  by  defendant  that  this  provision  of  said  act  is  in 
Tiolation  of  article  114  of  the  Constitution,  because  its  object  is  to 
establish  a  rule  of  evidence^  and  is  not  expressed  in  the  title.  The 
title  is  ''An  Act  to  enforce  the  payment  of  taxes  due  the  State,  pro- 
viding for  the  seizure  and  sale  of  the  property  of  delinquent  taxpayers, 
and  regulating  the  proceedings  against  them  and  against  their  prop- 
erty and  tenants." 

Section  8  directs  the  Auditor  to  publish  the  names  of  the  delinquent 
taxpayers^  with  the  residence  of  and  the  amount  due  by  each^"  and 
auoh  delinquent  taxpayer  shall«  after  thirty  days,  forfeit  his  right  to 
bring  suit  or  be  a  witness  for  or  in  his  own  behalf,  before  any  justice, 
parish,  district  or  State  court,  etc." 

Plaintiff's  counsel,  in  his  brief^  says:  ''that  the  Legislature  has 
authority  to  close  the  door  of  the  courts  to  any  litigant  by  inhibiting 
him  from  bringing  or  defending  suits,  Is  a  proposition  too  monstrous 
to  be  entertained  for  a  moment,  but  the  question  of  evidence  is  one 
exclusively  under  legislative  control.  The  courts  of  the  country  are 
open  to  all,  whether  native  bom  or  alien,  but  no  one  has  a  constitu- 
tional right  to  give  testimony.'' 

This  virtually  admits  that  the  provision  of  the  act  under  considera- 
tion is  a  regulation  or  rule  of  evidence  enacted  by  the  Legislature, 
The  title  of  the  act  should  then  give  some  indication  of  such  object. 
No  one,  we  presume,  upon  reading  the  above  title,  would  imagine  that 
the  act  contained  any  provision  upon  the  rules  of  evidence,  or  the 
right  to  be  a  witness  in  a  court  of  justice.  We  must,  consequently, 
hold  such  a  provision  unconstitutional,  and  give  the  defendant  an 
opportunity  to  be  heard  as  a  witness. 

It  is  therefore  ordered  the  judgment  and  verdict  herein  be  set  aside, 
and  this  cause  remanded  to  be  proceeded  in  according  to  law,  costs  of 
appeal  to  be  paid  by  appellee. 
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Cora  and  Louiaa  Bmsle  and  Hosband  ▼.  Mtb.  Hamilton— Hebert,  Interyenor. 

No.  5081. 

Cora  and  Louisa  Bbusle  aod   Husband  v.  Mrs.  Lavinia  Jane 
Hamilton,  widow  of  B.  C.  Downes ;  O.  P.  Hbbbrt,  InteryeDor. 

The  special  mortgage  given  by  the  natural  tutrix  of  the  plaintifb  in  1858  was  strictly  in 

conformity  to  law,  and  the  tacit  mortgage  sought  to  be  enforced  against  her  or  those  who 

hold  nnder  her  was  legally  eztingaished. 
It  is  weU  settled  that  the  holder  of  proi>erty  xmder  recorded  titlest  can  giro  a  valid  mortgage 

thereon  where  the  mortgagee  has  acted  in  good  fslth,  and  the  transaction  is  a  real  one, 

regardless  of  the  simulation  of  the  mortgageor's  title. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
Cole,  J.    S.  B.  TMotf  for  plaintiffs  and  appellants.    Barrow  dt 
Pope,  for  defendant  and  appellee  and  for  interyenor. 

Wtlt,  J.  The  plaintiffs  alleging  thej  have  a  tacit  mortgage  on  the 
lands  which  their  natural  tutrix  sold  to  the  defendant,  Mrs.  Downes, 
in  1854,  and  that  by  a  clause  in  the  sale  the  yendee  agreed  to  pay  each 
heir  his  virile  share,  on  arriving  at  the  age  of  minority,  out  of  the 
price  remaining  in  her  hands  reserved  as  protection  against  their  tacit 
mortgage,  sue  her  to  recover  the  sum  of  92021  04,  due  each  of  the 
plaintiffiB,  and  also  to  enforce  the  tacit  mortgage  which  they  claim  on 
said  lands.  They  also  sue  to  annul,  for  simnlatioo,  the  sale  of  the 
lands  from  Dupuy  and  Greaud  by  their  tutrix  in  1858,  upon  which  a 
special  mortgage  was  given  by  her  in  lien  of  their  tacit  mortgage,  pur- 
suant to  section  seven  of  the  act  approved  fifteenth  of  March,  1855, 
and  also  to  have  declared  null  said  special  mortgage  on  account  of 
said  simulation. 

0.  P.  Hebert,  the  son  of  the  defendant,  Mrs.  Downes,  intervened, 
claiming  that  he  is  the  owner  of  the  lands  upon  which  the  plaintifGi 
seek  to  enforce  their  alleged  mortgage,  having  purchased  the  same  at 
a  judicial  sale  to  enforce  his  tacit  mortgage  against  the  defendant,  Mrs. 
Downes,  his  natural  tutrix*  He  also  alleges  that  the  mortgage  under 
which  he  acquired  the  property  is  superior  in  rank  to  all  others  bear- 
ing thereon.  He  also  adopts  the  answer  of  the  defendant,  Mrs. 
Downes,  alleging  that  the  plaintiffs^  tacit  mortgage  was  extinguished 
by  the  special  mortgage  on  other  lands  which  their  natural  tutrix  gave 
in  1858,  pursuant  to  the  provisions  of  the  act  of  fifteenth  of  March, 
1855,  and  further  alleging  the  slave  consideration  of  the  debt  which 
the  plaintiffs  are  seeking  to  enforce  in  this  suit. 

The  court  rejected  the  demand  of  the  plaintiiEB,  decreed  that  the 
tacit  mortgage  of  the  plaintiffis,  bearing  on  the  land  in  question,  was 
extingnished  by  the  special  mortgage  given  by  their  natural  tutrix  in 
1858,  and  decreed  that  the  tacit  mortgage  of  the  intervener,  0.  P. 
Hebert,  was  superior  in  rank  to  the  special  mortgage  given  by  Mrs. 
Downes  to  Mrs.  Bmsle,  to  secure  the  purchase  price  of  said  lands. 
From  this  judgment  the  plaintiflfe  appeal. 


N£W  OBL£ANS»  MABCH,  18ff'4.  145 

Com  and  Louiaa  Bdrawle  and  Hnaband  t.  Iftn.  HamUton— Hebcrt,  InterruMir. 


seven  of  the  act  of  fifteentii  of  March^  18S5,  *'  Ad  Act  raintiTe 
to  minors,^  declares  '*  that  any  Bum.ving  fother  or  mother  who  shall 
hereafbex  beoome  the  tutor  of  their  minor  children,  may  give  a  speoial 
mortgage  on  immovable  property,  not  indlading  slaves,  for  the  seonrity 
sf  the  right  and  property  of  their  said  children,  and  the  faithfol  dis- 
charge  of  their  fnnctioDS  as  tutor;  provided,  that  a  meeting  of  the 
&mily  of  said  minors,  doly  called  according  to  law,  on  the  petition  of 
said  &ther  or  mother,  shall  dedlare  that  the  property  offered  to  be 
specially  mortgaged  is  in  their  opinion  of  snffioient  value  to  secure  the 
rights  of  the  children  in  capital  and  interest.  From  and  after  the 
execution  of  the  special  mortgage  by  the  natural  tutor,  as  aforesaid, 
all  the  remaining  property  of  the  father  or  mother  acquired  or  to  be 
acquired,  shall  be  completely  discharged  from  the  legal  mortgage 
arising  from  the  tutorship."  The  special  mortgage  given  by  the  na- 
tural tutrix  of  the  plaintiffs  in  1858,  was  strictly  in  conformity  to  the 
statute  referred  to,  and  we  are  of  opinion  that  the  tacit  mortgage 
sought  to  be  enforced,  was  legally  extinguished.  The  simulation  of 
the  title  of  the  natural  tutrix,  if  such  were  the  case,  did  not  ii^jure  the 
plaiatiflftt  nor  in  any  manner  impair  the  security  afforded  them  by  the 
special  mortgage;  because  it  is  well  settled  that  the  holder  of  property 
under  recorded  titles,  can  give  a  valid  mortgage  thereon  where  the 
mortgagee  has  acted  in  good  &ith  and  the  transaction  is  a  real  one, 
xegardlees  of  the  simulation  of  the  mortgageor's  tide.  Besides,  this  is 
not  a  controversy  with  the  natural  tutrix,  but  between  the  plaintiffs 
and  third  parties. 

The  Intervenor  sets  up  a  title  to  the  property,  which  was  acquired 
under  the  enforoement  of  his  tacit  mortgage  against  the  defendant, 
Mrs.  Downes,  and  the  restoration  of  the  tacit  mortgage  set  up  by  the 
plaintiff^  would  afl(Mt  his  rights  to  the  property. 

We  think  the  court  did  not  mt  in  holding  the  superiority  of  the  mort- 
gage under  which  the  intervenor  acquired  the  property  in  question. 
But  ^ere  was  error  in  rejecting  plaintiflb'  demand  for  a  personal  judg- 
moit  against  the  defendant,  Mrs.  Downes ;  because  by  a  clause  in  the 
aet  of  sale  from  Mrs.  Brnsle  to  her,  she  assumed  to  pay  each  heir,  on 
coaaing  ol  age,  out  of  the  funds  in  her  hands,  his  virile  share  of  the 
sum  due  the  minors  by  their  natural  tutrix.  As  the  consideration  of 
the  debt  out  of  which  said  shares  were  to  be  paid  is  mixed,  part  slaves 
aad  part  lands  and  movables,  and  as  we  are  unable  from  the  record  to 
ilx  the  relative  amount  of  each,  we  will  remand  the  case  in  order  that 
the  court  below  may  determine  the  amount  of  plaintiff's  claim,  recov- 
erable in  a  personal  judgment  against  Mrs.  Downes.  21  An.  757,  San- 
dige  V,  Sanderson. 

It  is  therefore  ordered  that  the  judgment  herein  be  affirmed  in  all 
10 
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Con  and  Louisa  Bmale  and  Husband  ▼.  Kn.  Hamilton— Hebert,  Biterrenor. 

reapects,  except  wherein  it  rejects  plaintiffs*  demand  for  a  personal 
judgment  against  the  defendant.  Widow  Downes ;  and  in  this  respect 
it  is  ordered  that  said  judgment  be  annulled ;  and  it  is  further  ordered 
that  this  cause  be  remanded  in  order  that  on  a  new  trial  it  may  be 
determined  what  part  of  the  debt  sought  to  be  enforced  against  Mrs* 
Downes  personally ,  was  ior  lands  and  movables,  and  what  part  for 
slayes,  with  instruction  that  plaintiff*  demand  be  reduced  so  as  not  ta 
embrace  the  proportion  thereof  which  was  for.  the  price  of  slayes.  It 
is  further  ordered  that  appellees  pay  costs  of  appeal. 


No.  4955. 

State  ex  rel.  Sbmmbs  &  Mott  v.  The  Judge  of  the  Superior  Dis- 
trict Court,  parish  of  Orleans. 

II  is  well  settled  that  this  cofnrt  will  not  exercise  a  sapervisory  control  otct  the  district 
courts,  and  that  the  writ  of  prohibition  will  not  be  need  except  in  aid  of  the  appellate 
jurisdiction  of  this  conrt.  Relators  have  mistaken  their  remedy  in  this  instonce ;  it 
was  not  a  writ  of  prohibition,  bnt  an  appeal  firom  the  order  of  the  Superior  Distrioi 
Conrt,  ordering  the  transfer  of  the  snit  of  relators  from  the  Sixth  District  Court  to  thKt 
court. 

APPLICATION  for  a  writ  of  prohibition  against  the  Judge  of  the 
Superior  District  Court,  parish  of  Orleans.     W.  TT.  Etng,  for  re- 
lators.   John  Bay,  for  respondent 

Wtlt,  J.  It  is  well  settled  that  this  court  will  not  exercise  a  super* 
yisory  control  oyer  the  district  courts,  and  that  the  writ  of  prohibition 
will  not  be  used  except  in  aid  of  the  appellate  jurisdiction  of  this  court. 

Therefore,  when  the  relator's  suit  for  damages  against  Charles  Clia- 
ton  was  transferred  from  the  Sixth  District  Courb  to  the  Superior 
District  Court  by  order  of  the  last  named  court,  the  relator's  remedy 
was  not  a  writ  of  prohibition  from  this  court,  because  the  jurisdiction 
of  this  court  was  not  inyolved;  but  his  remedy  was  an  appeal  from  the 
order  of  the  Superior  District  Court,  ordering  the  transfer  of  the  salt 
to  that  court.  See  the  case  of  the  State  ex  reL  D'Meza  et  al.  v,  Tlie 
Judge  of  the  Fourth  District  Court,  21  An.  123,  and  the  authorities 
there  cited. 

It  is  therefore  ordered  that  the  application  for  prohibition  herein  be 
disallowed,  and  that  the  petition  be  dismissed  at  the  costs  of  the 
relators. 


NEW  ORLEANS.  MARCH,  1874.  147 

First  KatioiuJ  Bank  of  Haoon  ▼.  Simmet. 

No.  4966. 
FiBST  National  Bank  of  Macon  v.  B.  B.  Simmbs. 

There  U  no  law  which  reqnires  aatbentio  proof  of  the  identity  or  exiatenoe  of  a  plaintiff 
acting  tm  furis.  Whether  the  plaintiff  be  a  oorporation  or  a  prirate  aeaooiation  of 
persons  la  of  no  oonseqnence,  so  £tf  as  its  right  to  enforce  the  ooUeotion  of  the  note  it 
holds  is  oonoemed. 

Where  the  note  is  made  payable  to  the  order  of  the  maker  who  Indorsed  it  in  blank,  and 
tiie  mortgage  is  in  fkvor  of  any  holder  or  holders  thereof^  and  the  note  is  identified  and 
described  in  the  act  of  mortgage,  no  other  proof  than  possession  is  necessary. 

The  plea  that  the  defendant's  title  to  the  land  parchased  and  for  wMch  the  mortgage  note 
was  glTen  Ib  not  perfect  fbr  the  whole,  can  not  be  sustained.  He  does  not  allege  tiiat  he 
has  been  distnrbed  in  his  possession;  that  he  has  been  sued ;  or  that  he  is  threatened  with 
a  snit  Ibr  the  property.  Besides,  the  parties  Interested  in  that  question,  who  were  called 
in  warranty,  are  not  before  this  oonrt. 

APPEAL  from  the  Sixth  Distriot  Coart,  parish  of  OrleaDS.    iSStitictar, 
J.     W.  W.  King,  for  plaintiff  and  appellee.    Sdward  PhiUpa,  for 
defendant  and  appellant. 

LuDBLiNa,  C.  J.  The  executory  procesB  in  this  case  was  iojoined 
on  the  following  gronnds : 

First — ^That  there  was  no  authentic  evidence  of  the  existence  of  anj 
sneh  corportioD. 

8eeand — ^That  there  was  no  authentic  evidence  of  plaintiff's  title  to 
the  note. 

Third — That  the  defendant's  title  to  the  land  purchased,  and  for 
which  the  mortgage  note  was  given,  was  not  perfect  for  the  whole. 

First — ^We  do  not  know  of  any  law  which  requires  authentic  proof  of 
the  identity  or  existence  of  a  plaintiff  acting  stii  juris.  Whether  the 
plaintiff  be  a  corporation  or  a  private  association  of  persons  is  of  no 
consequence,  so  far  as  its  right  to  enforce  the  collection  of  the  note  it 
holds  is  concerned. 

Second — ^The  note  is  made  payable  to  the  order  of  the  maker  who  in- 
dorsed it  in  blank,  and  the  mortgage  is  in  favor  of  any  holder  or 
holders  thereof,  and  the  note  is  identified  and  described  in  the  act  of 
mortgage ;  no  other  proof  of  ownership  than  possession  was  necessary. 

Ihird — ^The  plaintiff  in  ii^junction  does  not  allege  that  he  has  been 
disturbed  in  his  possession;  that  he  has  been  sued;  or  that  he  is 
threatened  with  a  suit  for  the  property.  C.  C.  2557.  Neither  are  we 
prepared  to  say  that  the  objections  to  the  title  which  he  himself  urges 
would  be  good,  if  the  question  was  properly  before  us.  But  the  par- 
ties interested  in  that  question,  who  were  called  in  warranty,  are  not 
before  us,  as  no  judgment  was  rendered  on  the  exception  filed  by  them, 
or  on  the  issues  presented  by  their  answer,  and  they  are  not  before  this 
court. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affinned  with  costs. 
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Hefkier  t.  H«8ae  and  Yergaz. 

No.  4971. 
^  ^^  A.  Hefner  v,  S.  Hesse  and  H.  Yergbz. 

26     148        It  ia  well  a^ttled  that  want  of  citation  of  appeal  will  be  cared  where  ttie  appeUee  appears 
St"^ ^1  <^^  ooBteata  the  case  on  any  other  groand. 

Where  there  is  no  note  of  evidence  on  the  sal^eot  in  the  record,  the  role  is  that  the  Judge 

who  condemned  the  defendants  as  commercial  partners  solidarily  on  their  note,  did  so 

on  pTop&r  evidence. 

APPE^Xi  from  the  FifteeDth  Judicial  District  Coart,  parish  of  La- 
ioarche.    BeatUe,  J.    A,  F.  <&  Clay  Knohloohj  for  defendants  and 
appellants.    Ooode  dt  Winder^  for  plaintiff  and  appellee. 

Wilt,  J.  It  is  well  settled  that  want  of  citation  of  appeal  will  be 
cured  where  the  appellee  appears  and  contests  the  case  od  any  other 
gi?oaod.  Therefore  when  the  plaintiff,  appellee  herein,  moved  to  dis- 
miss the  appeal  on  the  ground  that  the  record  does  not  contain  all  the 
evidence  adduced  on  this  trial,  he  set  up  a  defense  which  amounts  to 
a  voluntary  appearance  in^the  case,  and  it  cured  his  objection  that  he 
was  not  cited  as  appellee. 

The  motion  to  dismiss  the  appeal  for  want  of  proper  citation  ia 
therefore  denied. 

On  the  merits,  the  appellants  contend  that  there  is  no  proof  that  they 
are  liable  as  solidary  obligors  on  the  note  which  is  the  basis  of 
plaintifF^s  action  against  them. 

There  is  no  note  of  evidence ;  and  the  rule  is  that  the  judge  who 
condemned  the  defendants  as  commercial  partners  solidarily  on  their 
note,  did  so  upon  proper  evidence.  23  An.  73;  23  An.  993,  504;  24 
An.  20. 

Judgment  affirmed. 


No.  5088. 
N.  D.  FuQUA  V.  John  Chaffe  &  Bro. 
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Lj24'^  ^1  Where  the  answer  ia  that  the  mortgage  was  execated  upon  the  land  in  fayor  of  deiendanta 

before  the  plaintiff  had  acquired  a  homestead  right  upon  it— that  ia,  that  Fnqna,  wbUe  a 
resident  of  the  parish  of  TerrebonKe,  and  before  he  went  to  reside  on  the  Oak  Paint 
plantatiofL,  in  the  pa^ri^h  of  liadison,  mortgaged  that  plantation  to  the  defendants ; 
Held — That  the  law  which  conferred  the  homestead  right  existing  at  the  time  the  mortgai^ 
was  granted,  the  defendants  aoc^ted  the  mortgage  snl^eot  to  the  ooatingenoy  tliiat 
might,  arise  in  tha  ftitnre,  rendering  it  naoef^ary  for.  tl)e,  moFW^ga9r  to  av^  hiiyaelf  of 
the  benefit  of  the  homestead  law. 

APPEAL  from  the  Thirteenth  Judicial  Diatciet  Conpty  pariah   of 
Madison.    Hough,  J.    £1,  D,  Famxr,  for  plaintiff  and  app^^e. 
Fm.  B.  8pm9er,  f^r  def^^^n^t^  ai^  appoUapt^-   . 

Taliafbbbo,  J.    The  defendants  having  a  mortga^^  mfP^  ^  Vlf^t- 
ation  belonging  to  the  plaintiff,  to  secure  a  debt  of  three  thoufutnd. 


NEW  ORLEANS,  MARCH,  1674.  149 

dollars,  and  having  a  judgment  by  confession,  issned  execation  and 
oansed  the  property  to  be  seized  and  advertised  for  sale.  The  plain- 
tiff came  in  by  way  <^  third  oi^K>sition,  and  opposed  the  sale,  setting 
up  his  right  of  homestead  upon  the  premises,  and  prayed  that  a  sarvey 
be  made  for  the  purpoee  of  laying  off  the  qnanti^  of  land  embracing 
the  improvements  which  he  is  entitled  to  retain  by  law. 

The  answer  is  that  the  mortgage  was  exeoated  open  the  land  in 
fihvor  of  defendants  befcure  the  plaintiff  had  acquired  a  homestead 
right  upon  it;  that  is,  that  Faqna  while  a  resident  of  Terrebonne  and 
before  he  went  to  reside  on  the  Oak  Point  plantation  in  the  parish  of 
Kadisoo,  mortgaged  that  plantation  to  the  defendants.  Jadgment 
was  rendered  in  favor  of  the  plaintiff,  and  the  defendants  have  ap- 
pealed. 

We  think  the  judgment  correct.  The  law  confers  the  right  and  the 
law  existed  at  the  time  the  mortgage  was  granted.  The  defendants 
accepted  the  mortgage,  sabject  to  the  contingency  that  might  arise  in 
the  fdtnre,  rendering  it  necessary  for  the  mortgageor  to  avail  himself 
of  the  benefit  of  the  homestead  law. 

The  plaintifr  has  fairly  made  oat  his  case,  entitling  him  to  the  ex- 
emption in  his  favor. 

« 

Jadgment  affirmed. 


1^0.5050. 

Succession  of  Habbiet  L.  Vaughn,  on  opposition  to  a  rale  to  sell 

property  to  pay  debts. 

In  the  niooMaion  of  Harriet  JL.  Vavghii,  the  proceeding  intfeitated  by  Mrs.  Gilbert  for  the 
■ale  of  property  of  the  anooeflsioo,  by  virtae  of  a  Jadgment  rendered  in  the  Fifth  Dietaict 
Court  against  aaid  sneoeatlonf  la  opposed  by  the  helft  of  the  deoeaaed  on  the  groond  that 
the  Judgment  is  abaolntely  nnll  and  void. 

Tbn  diflteiot  ooort  having  acted  vithin  Ita  Joriadiotionf  the  Jadgment  rendered  in  favor  of 
Mrs.  Gilbert^  whether  sofflcient  pro)>f  wis  adtainistered  or  not,  was  not  anjabeolate 
nollity.  The  amoont  inrolTed  in  that  Jadgment  is  beyond  the  JorisdictlDn  of  the  parish 
eoart;  and  the  oorreotness  of  the  demnnd  upon  which  it  is  based,  or  the  qnestion  of  the 
snilicienoy  or  insaflOoienoy  of  the  proof  in  snpport  thereof;  can  not  be  adjadicated  by 
the  parish  court  for  want  of  Jarisdiction.  Besides,  a  parish  eoart  ean  not  revise  the 
Judgment  of  a  district  coart> 

APPEAL  from  the  Piirish  Conrt,  parish  of  Iberville.    Ormoellf  J. 
Smmtel  Matthewif  for  Mrs.  Gilbert  et  als.,  appellees.    Ak  ilk  B.  B. 
Iklbciy  JS.  if.  Bmt,  for  the  heirs  of  Harriet  L.  Vaaghn,  appellants. 

Wtlt,  J.  Widow  Marie  £.  Gilberti  as  sarvlving  widow  of  Wade 
H.  Gilbert  and  as  natural  tatrix,  instituted  proceedings  in  the  parish 
ooort  against  the  exeeator  of  Harriet  L.  Vaaghn,  defeased,  under 
artieles  900,  901,  992,  C.  P.,  to  compel  the  sale  of  property  sufficient 
to  pay  her  Judgment  for  919,923  56  against  said  succession. 
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SuooMafam  of  Harriet  L.  YftughzL 

The  testamentary  heirs  of  Gkorge  C.  Vaughn,  one  of  the  heirs  of 
Mrs.  Harriet  Vaughn,  opposed  the  proceeding  instituted  by  Mrs. 
Gilbert  for  the  sale  of  property,  on  the  ground  that  her  judgment 
rendered  in  the  Fifth  District  Court  against  the  succession  of  Mrs. 
Vaughn  for  919,923  56  is  absolutely  null  and  yoid ;  that  it  was  ren- 
dered upon  the  confession  of  Paul  O.  Hebert,  executor  of  said  estate, 
without  proof  to  establish  the  claim ;  that  it  was  for  services  pretended 
to  have  been  performed  by  the  hushand  of  Widow  Marie  £.  Gilbert, 
as  overseer  on  the  plantation  of  said  estate ;  that  if  said  services  were 
rendered,  the  executor  had  no  authoiity  to  contract  for  them,  as  they 
were  in  no  manner  necessary  or  beneficial  to  the  succession. 

This  opposition  was  dismissed  on  the  exception  that  the  parish 
court  was  without  authority  to  revise  and  decree  the  nullity  of  a 
judgment  for  $19,923  56,  rendered  by  the  Fifth  District  Court  of  the 
parish  of  Iberville,  because  the  amount  involved  in  said  judgment 
was  far  beyond  the  jurisdiction  of  the  parish  court.  The  opponents 
have  appealed. 

The  district  court  had  jurisdiction,  and  whether  sufficient  proof 
was  administered  or  not,  the  judgment  it  rendered  in  favor  of  Widow 
Gilbert  was  not  an  absolute  nullity.  The  amount  involved  in  that 
judgment  is  beyond  the  jurisdiction  of  the  parish  court,  and  the  cor- 
rectness of  the  demand  upon  which  it  is  based,  or  the  question  of  the 
sufficiency  or  insufficiency  of  the  proof  in  support  thereof,  can  not  be 
adjudicated  by  the  parish  court  for  want  of  jurisdiction.  Besides,  a 
parish  court  can  not  revise  a  judgment  of  the  district  court. 

It  is  therefore  ordered  that  the  judgment  dismissing  the  opposition 
be  affirmed  with  costs. 


No.  5076.    . 
E.  K.  Branch  v.  Policb  Juby,  parish  of  Pointe  Coupee. 

The  work,  for  which  mkyment  is  claimed  in  this  case,  WM  ftdljadioated  by  one  of  the  Inapeei- 
ors  of  roade  and  levees,  in  the  pariah  of  Pointe  Coapee ;  but  it  ia  not  ahown  that  tike 
police  Jary  erer  aothoriaed  the  work,  and  that  they  provided  ftinda  neceaaary  to  pay  ftr 
the  aame  in  the  ordinance  creating  the  debt    Thia  ol^eotion  ia  iataL 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coupee.    ff&weSt  J.     T.  Toisi,  for  plaintiff  and  appellant.    L,  B* 
Claibome,  district  attorney  pro  tem.  for  defendant  and  appellee. 

Wtlt,  J.    The  plaintiff  appeals  irom  the  judgment  rejecting  his  de- 
mand of  91527  16,  against  the  parish  of  Pointe  Coupeo  for  building  a 
road  and  levee  in  said  parish  in  1861. 
The  work  was  adUndicated  by  one  of  the  inspectors  of  roads  and 


• 
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Braaeh  t.  PoUoe  Jury,  parUh  of  Pointe  Caa,pe«. 

leyeeB  in  said  pariah;  bat  it  is  not  shown  that  the  police  jury  ever 
aathorised  the  work,  and  that  they  provided  funds  necessary  to  pay 
for  the  same  in  the  ordinance  creating  the  debt.  Beyised  Statutes  of 
1870,  sec.  2786. 

Without  this  essential  requisite,  the  parish  of  Pointe  Coupee  can' 
not  be  made  liable  for  a  debt  like  that  presented  by  the  plaintiff. 

Judgment  affirmed. 


No.  5109. 
State  ex.  rel.  J.  0.  Howell,  Tax  Collector,  v.  Charles  McVea. 

The  power  delegated  to  poUoe  Jnrlea  by  the  LegieUtue  to  lery  taxee  for  peroohial  usee, 
and  the  speeUl  power  to  levy  a  uniform  per  oentam  on  every  specie*  of  property, 
trade  or  profeieion  on  which  the  State  aaseMos  a  tax,  la  not  onoonstitatlonal. 

APP£AL  from  the  Court  of  Justice  of  the  Peace,  Fifth  Ward,  parish 
of  East  Feliciana.  NeUon,  J.  F.  D.  Brame,  District  Attorney, 
pro  tern.,  for  plaintiff  and  appellee.  Keman  dt  Lyons,  D.  J.  Wedge^ 
J*.  O.  KUbowrnSf  for  defendant  and  appellant. 

Taliaferro,  J.  The  defendant  appeals  from  a  judgment  rendered 
by  a  justice  of  the  peace  of  the  parish  of  East  Feliciana,  condemning 
bim  to  pay  twenty  dollars,  the  amount  of  a  parish  license  tax  assessed 
against  him  for  the  year  1873,  as  an  attorney  at  law,  and  twenty  percent, 
apeeial  damages  and  five  per  cent,  interest  from  judicial  demand.  He 
resists  the  enforcement  of  this  tax  on  the  ground  that  the  police  jury 
of  the  parish  has  no  legal  or  constitutional  power  to  levy  a  license  tax 
upon  any  occupation,  trade  or  calling  whatever ;  that  the  Legislature 
is  not  Tested  by  the  constitution  with  power  to  levy  any  specific 
license  tax  on  any  trade,  occupation  or  calling,  bat  only  power  to  levy 
an  income  tax  in  proportion  to  the  business  done ;  that  the  constitu- 
tion did  not  grant  to  police  juries  any  power  to  levy  an  income  or 
license  tax  on  any  occupation,  trade  or  calling,  and  that  the  license  tax 
demanded  from  the  defendant  is  unwarranted  by  law,  illeg^«  and  for 
which  he  is  not  liable. 

The  relator  took  out  an  injunction  restraining  the  defendant  from 
the  practice  of  his  profession  on  the  ground  of  his  refusal  to  pay  the 
tax  required.    The  injunction  was  dissolved  on  bond. 

The  relator  asks  an  amendment  of  the  judgment  reinstating  the 
injunction. 

We  think  the  gpround  assumed  by  the  defendant  not  tenable.  He 
concedes  in  argument  that  the  Legislature  has  by  the  constitution  the 
power  to  levy  a  license  tax,  but  contends  that  the  constitution  has  not 
granted  that  power  to  police  juries,  nor  conferred  upon  the  Legislature 
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8ttto  ex  rel.  HoW«ll,  Ttfx  0*lleo1»r,  v.  MoTM. 

tliA  power  to  delegate  it  to  those  bodies.  Heither  hm  the  eoiAiitcitioii 
ezpreaely  conferred  npon  police  juries  the  power  to  Itvy  anj  ol^er 
iOa.  whAtever,  ndr  clothed  the  Legislatcire  with  power  to  ilelegate  ta 
police  juries  the  power  to  levy  any  tax.  The  defendatrt  heids  tliat 
''the  eonstitutioii  and  laws  have  oonfenied  ample  power  npon  p<4ioe 
juries  to  raise  a  revenue  from  the  properly  of  the  people  sufficient  for 
the  administration  of  parochial  affairs,  but  havtd  nofi  cotifbrrad  the 
power  to  levy  the  unjust  tax  upon  occupations.  The  constitution  la 
entirely  silent  npon  this  subject.  No  such  body  as  a  police  jury  is 
named  or  recognised  in  the  constitution.  But  the  laws  enacted  by  the 
Legislature  have  conferred  this  power  upon  police  juries  and  conferred 
it  by  delegation y  and  yet  this  power  of  delegation  is  not  mentioned  in 
the  constitution  beoaoee  it  was  wholly  unneeeesary  that  it  sfaonid  be. 
The  constitution  established  the  legisiittiVe  briihcli  of  the  gb-^^harti^at 
and  invested  it  witii  ample  power  to  enact  laws  for  the  interests  and 
lArelliftre  of  the  State,  unrestricted  Save  by  tljie  fl^bibitioii^  ei^re^bM 
in  the  organic  laW,  9titte  or  National.  The  form  of  its  le^datfto  ia 
Wrthfd  itn  oWn  aiSieW»ti(in.  F6r  locftl  inieresfe  it  m%  in  iU  judgilleht^ 
establish  parochial  or  munid^l  corporati^yns,  and  clothe  tbei^  With 
libe  power  of  tot^l  legislation  necessary  fbt  the  purpo^s  df  tlKBf f  or^* 
iidn.  Thib  is  ti6t  prohibited  by  the  eons)ittitldn.  This  dbctrine  ik 
^lefn^htai^.  It  Springs  from  tfhe  principles  lying  at  tt^  ftluiiditieii  tit 
gby^^ththetlt.  It,  therefore,  the  Legislature  can  detente  to  a  pdllM 
Jtrry  the  power  to  levy  a  tax  for  parochial  purposes,  it  may  fir^icriM 
didtb  tixah  one  form  ih  which  that  tax  may  be  laid.  Adeordingl^  W^ 
Add  among  the  enun^erated  forms  granted  to  police  juries,  bbth  tfa^ 
geiieral  po^er  to  levy  taxes  for  parobhial  uses,  and  the  special  po<^er 
id  levy  a  uniform  per  centum  on  every  species  df  property,  trikde  dr 
prbfo^ibn,  on  which  the  State  assetoes  a  tax.  We  conclude  thetefote 
that  the  police  jury  of  the  parish  of  East  Feliciana  i^  vestcid  inilh 
po\^ei'  td  levy  the  tat  in  question,  ahd  that  the  defondant  i^  liable  ix> 
pay  it. 

The  exception  taken  to  the  jurisdiction  of  the  coutt  before  whidh 
the  suit  was  brought  and  to  the  form  in  which  it  Was  brought  #e  thitilk 
-Was  properly  overruled. 

It  ih  therefore  ordered  that  the  judgment  appealed  from  be  afftrmed 
with  costs. 

Judge  Howell  took  no  part  in  this  decisidn. 
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Baatin  ▼.  Suooesaian  of  Osbom. 

No.  5060. 
JoHK  A.  Eastik  v.  SirccBsdioif  OF  William  H.  OssoftK. 

The  plea  of  res  judicata  Ib  not  tenable,  when  the  decree  referred  to  in  support  o^  the  plea 
deelarea  that  a  judgment  of  ndnenlt  !■  rendered. 

Prima/aeUt  every  aooeptanoe  aflbrds  a  preeomplion  of  ftmds  of  the  dxawer  in  the  hands  of 
the  acceptor,  and  the  evidence  in  this  case  supporting  the  legal  presumption  resnUing 
ftom  the  acoeptahoe  of  the  draft,  thut  the  drawers,  either  had  Aindk  in  the  hands  of  the 
aeoeptota,  or,  at  any  rate,  Iiad  reasonable  grounds  to  eapsct  that  their  dnA  would  bo 
honored,  said  drawers  were  entitled  to  notice  of  dishonor,  and  on  fiidlare  thereof  were 
discbalted  ftom  IkbiUty. 

A  PPEAL  from  the  Ninth  Jadioial  District  Court,  parish  of  Itapides* 
/jL  it.  J.  Bowman,  Judge  ad  hoe,  in  the  place  of  the  district  judge 
recused,  t.  0.  Manning,  for  plaintiff  and  appellee.  B,  A  Hunter,  for 
defendant  and  appellant. 

LuDSLiNO,  C.  J.  This  suit  is  brought  on  a  draft  drawn  by  J.  &  W. 
H.  Osborn  on  Bhorer  &  Zunts,  and  accepted  by  them,  dated  third  of 
April,  1861,  and  payable  to  the  order  of  £.  F.  Dancan,  on  the  fifth  of 
February,  1862. 

John  Osborn  having  taken  the  benefit  of  the  bankrupt  act,  the  suc- 
cession of  his  brother,  who  had  been  his  partner  in  planting,  is  sued  tor 
one-half  the  amount  of  the  said  draft. 

The  defenses  set  up  are,  re$  judieaiay  prescription,  and  a  discharge 
from  liability  on  account  of  the  failure  of  the  holder  of  the  draft  to 
protest  the  same^  or  to  give  the  drawers  notice  ot  the  dishonor  of  the 
draft.  The  plea  of  reejudieata  is  not  tenable.  The  decree  referred  to» 
to  sustain  the  plea,  in  terms  declares  that  a  judgment  of  nonsuit  ia 
rendered. 

On  its  face,  the  draft  sued  upon  is  prescribed }  but  it  is  urged  that 
prescription  was  interrupted  by  the  suit  in  which  the  before  mentioned 
judgment  was  rendered.  This  on  the  otber  hand  is  denied,  because  it 
is  alleged  that  there  was  no  citation  to  W.  H.  Osborn.  There  was  an 
acceptance  of  service  of  citation  and  petition  by  John  Osborn,  and 
subsequently  an  answer  was  filed  for  all  the  defendants.  The  code 
declares  that  the  course  of  prescription  is  interrupted  by  a  citation. 
Whether  an  ai^eeptanee  of  service  of  petition  and  cilatioti,  wlthotit  any 
citation  in  fact,  wonld  meet  the  requirements  of  the  law  is  unnecssary 
to  decide,  as  we  have  concluded  to  decide  the  ease  on  the  merits. 

The  draft  was  drawn  by  plabUsrs  oh  theilr  filbtors,  x^rhb  hCtept^A  the 


Bfima  facie,  every  ac^e^tance  aifdrds  a  ptestiiiiption  of  fnhds  df  the 
drawer  in  the  hands  of  the  acceptor.     1  Pars.  Bill  and  Notes  p.  323. 

In  this  case  the  testimony  is  somewhat  conflicting  as  to  whether  J. 
in  W.  H.  Osborn  had  funds  in  ihe  hands  of  the  drawees,  iktarchs  i» 
Ztmts  states  that  ''as  a  firm  "  they  had  not.    While  J.  Osborn  sWeara 
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that  they  had.  Bnt  the  witDess  ZuDts,  in  answer  to  the  qaestion,  '*  had 
John  &  W.  H.  Osborn,  or  either  of  them,  any  reason  to  suppose  or 
believe,  or  expect  that  your  firm  would  pay  this  draft,*'  etc.,  answered 
^' Yes,  as  acceptor  of  the  draft  and  to  protect  the  credit  of  the  house, 
they  had  every  reason  to  believe  that  we  would  raise  the  money  to  pay 
the  draft  to  save  our  credit  as  merchants.  They  speculated  on  this 
common  rule  among  commission  merchants  and  held  back  their  pro- 
duce,^' etc.  He  farther  testifies  that  prior  to  the  formation  of  the 
planting  partnership,  both  partners  individually  did  business  with  J. 
M.  Rhorer  &,  Co.,  of  which  he,  Zunts,  was  a  member,  and  that  each  of 
them  had  '*  an  account  upon  the  books  of  the  firm  of  Rhorer  &  Co.  for 
the  purpose  of  making  remittances  of  drafts  for  collection,  and  draw- 
ing against  such  collections  to  suit  their  convenience.*'  The  drawees 
and  acceptors  appear  to  be  the  successors  of  J.  M.  Rhorer  &  Co.,  and 
J.  &  W.  H.  Osborn  as  a  firm,  continued  their  business  with  them.  Bat 
John  Osborn  swears  that  they  had  funds  in  the  hands  of  the  driawees^ 
and  that  they  had  reasonable  grounds  to  expect  their  draft  to  be 
honored.  He  further  swears  that  the  reason  the  sugar  crop  was  not 
shipped,  was  because  Rhorer  &  Zunts,  the  drawees,  advised  them  not 
to  ship  it,  and  alterwards  the  city  fell  into  the  hands  of  the  federal  army. 

We  think  the  evidence  supports  the  legal  presumption  resulting 
from  the  acceptance  of  the  draft  by  the  drawees,  that  the  drawers  had 
funds  in  the  hands  of  the  acceptors;  at  any  rate,  it  establishes  that  the 
drawers  had  reasonable  grounds  to  expect  that  their  draft  would  be 
honored,  and  they  were  entitled  to  notice  of  dishonor. 

It  is  therefore  ordered  and  ac^adged,  that  the  judgment  of  the  lower 
court  be  annalled,  and  that  there  be  judgment  rcgecting  the  plaintifTa 
demand  with  costs  of  both  courts. 


No.  5048. 
Nathan  Lorie  t;.  Bennktt  Hitchcock,  tax  collector  et  al. 

The  ordinance  of  the  poUce  jary  of  the  parish  of  Concordia,  which  provides  fbr  the  leryiiic 
of  a  special  tax  to  be  known  as  a  contingent  tax,  to  be  appropriAted  to  the  payment  of 
aU  warrants  drawn  on  the  same  for  the  payment  of  attorney's  fees— any  snrplns  to  bo 
held  by  the  treasurer  as  a  ftind  for  the  payment  of  miscellaneons  warrants  drawn  on  sold 
ftind,  as  might  be  tfaereaiter  provided  by  ordinances  of  the  police  Jury  rdAtire  to  tbo 
same,  is  YiolaUve  of  the  2745th  section  of  the  Seyised  Statntes. 

In  so  mnoh  as  concerns  the  payment  of  attorney's  contingent  fees,  it  will  be  time  to  Itrrx 
and  collect  a  tax  to  pay  the  same  when  the  contingency  which  may  make  them  dao, 
shall  have  arrived.  The  contingency  may  never  happen,  and  there  woold  then  hovo 
been  no  necessity  fbr  coUeoling  the  tax. 

APPEAL  from  the  Parish  Court,  parish  of  Concordia.    Mengf  J.     G, 
Spencer  Mayo,  for  plaintiff  and  appellee.    O.  Mayo^  Parish  Attor- 
oey,  and  George  S,  Sawyer ^  for  defendant  and  appellant. 
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MoHOAN,  J.  The  police  jury  of  the  pariah  of  Concordia,  employed 
coanael  in  the  city  of  New  Orleans  to  represent  the  parish  in  cases 
pending  against  it  in  the  Ciroait  Court  of  the  United  States.  The 
terms  of  the  counsel's  employment  were,  one  thousand  dollars  as  a 
retaining  fee,  **  and  a  contingent  fee  of  ten  per  cent,  on  the  amount 
leooTered  by  the  result  of  said  suits  exonerating  th«  parish  from  lia- 
bility to  pay  said  debts,  to  be  paid  on  his  own  warrant,  indorsed  by 
the  president  of  the  board ;  one  thousand  dollars,  paid  as  a  retainer, 
to  be  deducted.*'  To  proyide  for  the  payment  of  this  fee,  the  board 
ordained  that  there  should  be  levied  and  assessed  a  special  tax  of  one- 
half  per  cent,  on  all  the  taxable  property  as  borne  on  the  tax  roll  of 
1872,  to  be  collected  in  United  States  currency  alone,  one-half  on  or 
before  the  first  day  of  December,  1873,  aod  one-half  on  or  before  the 
first  day  of  December,  1874,  as  a  special  fund,  to  be  known  as  the 
contingent  fund,  to  be  appropriated :  first,  to  the  payment  of  all  war- 
rants drawn  on  the  same  for  the  payment  of  attorney's  fees  as  above 
set  forth.  Any  surplus  to  be  held  by  the  treasurer  as  a  fund  for  the 
payment  of  miscellaneous  warrants  drawn  on  said  fund,  as  might  be 
thereafter  provided  by  ordinances  of  the  police  jury  relative  to  the 
same. 

The  tax  under  this  ordinance  for  1873  was  collected.  Plaintiff  in- 
joined  the  tax  collector  from  proceeding  against  him  in  the  collection 
of  the  tax  for  the  year  1874.    The  iig unction  was  made  perpetual. 

In  so  far  as  the  ordinance  had  for  its  object  the  levying  of  a  tax  to 
be  held  by  the  treasurer  as  a  fund  for  the  payment  of  miscellaneous 
warrants  drawn  on  said  fund,  we  think  it  violates  tlie  2745th  section 
of  the  Revised  Statutes,  which  declares  that  police  juries,  before  they 
£!l  and  decide  on  the  amount  of  taxes  to  be  assessed  for  the  cur- 
rent year,  shall  cause  an  estimate  to  be  made,  exhibiting  the  various 
items  of  expenditure,  and  shall  cause  the  same  to  be  published  in  the 
official  newspaper,  the  requirements  of  the  law  not  having  been  com- 
plied with. 

As  for  the  payment  of  the  contingent  fees,  we  think  it  will  be  time 
enough  to  levy  and  collect  the  tax  to  pay  them  when  the  contingency 
which  will  make  them  due  will  have  arrived.  It  is  possible  that  the 
eases  in  the  Circuit  Court  may  be  lost.  In  this  event  the  fees  would 
not  have  to  be  paid,  and  there  would  have  been  no  necessity  for  col- 
lecting the  tax. 

The  judgment  of  the  parish  court  is  affirmed. 
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WiUiB  ▼.  Peet 

No.  5078. 
I  2e  166  John  W.  Wif.i;is  v.  Lbwib  L.  F.  PBBt. 

IllO   80i 

A  jadgment  can  not  He  JiKnnlled  anlets  aH  tbe  paitiek  to  it  at«  oftM. 

APPEAL  from  the  Thirteenth  Jadicial  District  Court,  parish  of  Ten- 
Baa.    Hough,  J.    E.  D.  Farrar  d  T.  P.  OUnUm,  for  plaintitf  and 
appellee.    B.  Lewis,  curator  ad  hoe,  for  defendant  and  appellant. 

Morgan^  J.  Plaintiff  seeks  to  annul  a  judgment  rendered  in  favor 
of  Peet  against  the  succession  of  Thomas  J,  Buck. 

Peet  is  a  citizen  of  the  State  of  Mississippi,  and  is  sought  to  be 
brought  into  court  through  a  curator  ad  hoe.  The  succession  of  Buck 
has  not  been  made  a  party.  This  was  necessary.  We  can  not  ahnul 
a  judgment  unless  all  the  parties  to  it  are  cited. 

Plaintiff  asks  also  for  damages  against  the  defendant  for  slander  of 
title,  but  as  this  demand  could  only  arise  in  case  the  judgment  attacked 
should  be  declared  a  nullity,  and  as  we  have  come  to  the  conclusion 
that  the  suit  to  annul  the  judgment  can  not  be  entertained,  because  of 
the  want  of  proper  parties,  we  can  not  consider  the  mere  incidental 
demand  of  damages. 

It  is  therefore  ordered,  a^udged  and  decreed,  that  the  jddgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  this  suit 
be  dismissed  as  in  case  of  nonsuit,  plaintiff  to  pay  costs. 


No.  609B. 

^RA^K  D.   fi[ENDkR80K  D.  JoMtB  H6y  ftud  SRl£RtC*ir. 

If  thio  deaoiiptioii  of  property  to  be  told  la  inaai&clent,  the  owner  thereof  can  not  be  li^Qxed* 
beoanse  there  will  be  no  sale.  Therefore  this  is  no  ground  for  an  li^Junction  by  the 
delbndant  in  execntion. 

Hm  plaintiff  it  not  entitled  to  olalm  the  homestead  he  pretends  to  be  entitled  to,  oat  of  the 
property  seised,  which  is  his  undivided  sixth  interest  in  a  tract  of  land  containing  some 
ire  hnndfed  acres,  wfaI6h  hb  held  in  cMmiiion  ^rkh  o^et  hMrs.  Whtt  ts  seised  is  »>t 
snsoeptible  of  being  a  homestead ;  it  is  only  plaintiff's  share  in  the  land ;  it  is  an  lnoor> 
poreal  thing;  and  what  is  incorporeal  can  not  be  the  object  of  the  opemtion  of  the 
homestead  law. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Onbom,  J.     Manning,  for  plaintiff  and  appellant.     Hunter ^  for 
defendant  and  appellee. 

Wylt,  J.    The  plaintiff  in  joined  the  sale  under  execution  of  the 
property  described  in  the  petition  on  the  grounds : 
First — ^That  the  description  of  the  property  is  vague  and  indefinite. 
Beeond — ^That  said  property  is  exempt  from  seizure,  because  it  is 
his  homestead. 
If  the  description  of  the  property  is  insufficient  the  plaintiff  can  not 
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be  iDJared,  becaase  there  will  be  no  sale.  Therefore  this  is  no  groand 
for  an  injunction  by  the  defendant  in  execution.  But  the  description 
of  the  property  on  the  writ  and  in  the  advertisement  is  sufficient.  It 
proposes  to  nell  the  undivided  interest  of  Frank  D.  Henderson,  as  one 
of  the  heirs  of  J.  H.  Henderson,  in  the  succession  of  Francis  and 
Rosena  Henderson,  deceased,  and  the  right,  title  and  interest  of  said 
Frank  D.  Henderson,  in  the  succession  of  his  father,  J.  H.  Henderson. 
If  the  description  be  sufficient  for  the  plaintiff  to  carve  out  his  home- 
stead, it  ought  to  be  sufficient  for  a  sale  to  pay  his  judgment  creditor. 

Second — The  plaintiff*  is  not  entitled  to  claim  the  homestead  out  of 
the  property  seized,  which  is  his  undivided  sixth  interest  in  a  tract  of 
land,  containing  some  five  hundred  acres,  which  he  holds  in  indivision 
with  the  other  heirs  of  J.  H.  Henderson. 

The  property  or  right  seized  is  the  plaintiff's  share  in  the  land  which 
belongs  to  the  six  heirs  of  J.  H.  Henderson.  There  is  no  particular 
part  of  the  five  hundred  acres  that  he  can  rightfully  claim  as  his  own. 
He  only  has  a  share  of  one-sixth  in  each  and  every  acre.  He  may 
never  become  the  sole  owner  of  any  part  of  it,  because  it  may  happen 
that  a  partition  by  licitation  may  be  deemed  most  advantageous  to 
the  owners,  and  the  partition  be  made  in  that  way. 

But  a  sufficient  answer  to  plaintiff's  pretensions  on  this  point  is,  that 
the  property  seized  is  not  susceptible  of  being  a  homestead ;  it  is  only 
his  share  of  the  land ;  it  is  an  incorporeal.  And  an  incorporeal  can 
not  be  the  object  of  the  operation  of  the  homestead  act. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  th^  de- 
fendants be  affirmed  with  costs. 


No.  5103. 

SuccissuMff  OF  EsTHBR  PoRBT— Opposition  to  Application  for  Admin- 
istration* 

A  party  can  npt,  wipiont  ahowing  an  interest  in  the  matter,  be  permitted  to  interface  with 
the  final  settlement  of  an  estate  between  the  heirs,  and  to  pray  that  the  public  adminis- 
tBa|fyr«C  thep^oUh  b«  ap|K»i4Lte4  to  administer  ^aid  estiNt«  aM  have  an  t^vftApvaent 
thereof  mfide. 

If  the  partition  entered  into  between  the  heirs,  and  of  which  the  plaintifT  complains,  is 
irregular  and  illegal,  it  is  not  to  be  corrected  by  tt^ktoc  Wt  an  itfw^r^ttmtiftp 

APPEAL  from  the  Parish  Court,  parish  of  East  Baton  Bouge.    Da^ 
vis,  J.    8.  P.  Chrevea,  E.  W.  BoherUon,  for  applicant  and  appellee. 
J.  W.  Burg€9s,  Fuqua  d  OaXUhan,  for  opponents  and  appellants. 

Taliafebro,  J.  In  this  ease  Pierre  Lebret,  alleging  that  he  has  an 
interest  in  the  administration  and  final  settlement  of  the  succession  of 
Esliher  Boret,  an  interdicted  person,  who  died  in  the  year  1061^  prays 
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that  the  public  administrator  of  the  parish  of  East  Baton  Bonge  be 
appointed  to  administer  her  estate,  and  that  an  appraisement  thereof 
be  made.  Esther  Poret  left  no  forced  heirs.  Her  estate  fell  to  her  two 
sisters  and  a  brother.  One  of  the  sisters  died,  leaving  two  minor 
children,  represented  by  their  fiither  and  natural  tutor,  William  Hear- 
sey.  The  interest  which  the  petitioner  declares  he  has  in  the  proper 
administration  of  this  succession  is,  that  these  minors  Hearsey  are  his 
presumptive  heirs.  He  alleges  that  Leopold  Poret,  the  brother  of 
Esther  Poret,  a  resident  of  France,  renounced  her  succession.  This 
application  for  an  administration  of  the  estate  of  Esther  Poret  was 
vigorously  opposed  by  the  heirs,  Mrs.  Guzman,  William  Hearsey,  the 
father  and  tutor  to  the  minors,  and  Mrs.  Zulme  Hearsey,  claiming  to 
be  the  transferree  of  Leopold  Poret.  The  opposition  is  founded  upon 
the  grounds  following : 

First — ^That  the  application  shows  no  ground  for  the  appointment  of 
an  administrator,  but  on  the  contrary  it  shows  that  the  estate  has  been 
settled,  and  there  is  no  pretense  there  are  any  debts. 

8eeand — That  after  the  death  of  Esther  Poret  the  heirs  took  posses- 
sion of  and  partitioned  the  estate  among  themselves,  and  if  there  are 
any  errors  in  the  partition,  they  can  not  be  corrected  by  the  public 
administrator,  who  has  no  authority  to  represent  the  majors  or  minors, 
and  revise  and  correct  partitions  and  settlements  made  between  heirs. 

Third — That  if  Leopold  Poret  ever  renounced  the  succession,  his 
renunciation  inured  to  the  benefit  of  these  heirs,  who  accepted,  and 
gave  no  right  to  the  public  administrator  to  take  charge  of  the  estate*. 

Fawrth — They  deny  that  the  estate  is  or  ever  was  vacant. 

Fifth — They  peremptorily  except  to  the  right  of  Pierre  Lebret  to 
interiere  in  any  manner  in  the  estate,  and  especially  to  his  attempt 
herein  made  to  inquire  thus  collaterally  into  the  conduct  of  WiUiam 
Hearsey,  tutor. 

Sioeth — They  peremptorily  except  that  Pierre  Lebret  has  not  and 
does  not  pretend  to  be  either  an  heir  or  a  creditor,  and  that  he  ia- 
absolutely  without  right  or  interest  in  the  succession  of  Esther  Poret* 

The  judgment  of  the  court  a  qua  was  in  favor  of  the  plaintiff,  Le- 
bret, decreeing  that  the  public  administrator  be  appointed  to  admin- 
ister the  estate,  and  that  an  inventory  be  made.  From  this  judgment 
the  opponents  have  appealed. 

An  examination  of  the  record  in  this  case  satisfies  us  that  the  jadg- 
ment  of  the  parish  court  is  erroneous.  The  applicant,  Lebret,  is^ 
shown  to  be  without  any  interest  whatever  in  the  matter;  the  minors^ 
he  pretends,  are  his  presumptive  heirs,  are  represented  by  their  father 
and  natural  tutor,  who  opposes  his  application.  He  is  neither  an  heir 
nor  a  creditor.    Neither  does  he  allege  there  are  any  debts  against  th& 
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saooession.  The  partition  entered  into  between  the  heirs,  and  of 
which  he  oomplains,  if  irregular  and  illegal,  is  not  to  be  corrected  by 
taking  oat  an  administration.  We  think  the  opposition  shoald  have 
been  sustained,  and  the  application  for  administration  dismissed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annnlled 
and  set  aside.  It  is  farther  ordered  that  the  opposition  be  sustained^ 
and  the  suit  dismissed  at  the  costs  of  the  applicant. 


No.  5038. 

JOHK  W.  JOHNSTOK  V.  GUSTAYUS   &  HXPOLITB   LaBAT. 

Tiie  oliijeetioa  that  the  paititi<m  among  certain  heirs  U  Told,  on  the  gtoond  tiiat  it  waa  not 
eridenoed  by  a  written  act,  is  unsoimd,  when  they  went  into  possession  and  were  per- 
mitted to  prove  by  parol  the  division  or  partition. 

If  it  be  granted  that  a  partition  is  yirtnally  a  sale  of  each  heir  to  the  oihen,  of  his  sliare  in 
indiTision  for  the  sole  ownership  of  the  partionlar  part  assigned  to  him,  still,  like  a  sale, 
it  can  be  proved  by  parol  evidence,  if  it  is  received,  as  in  this  case,  witiiont  objection. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Oribame,  J.  JS.  A.  HunUrrj  for  plaintiff  and  appellant*  WilUam 
A.  Beayj  for  defendants  and  appellees. 

Wylt,  J.  Nearly  forty  years  ago  Francis  Labat  and  his  wife,  Ann 
Labat,  died  leaving  a  small  saccession  consisting  of  four  hundred 
acres  of  land  and -a  town  lot  in  the  Tillage  of  Pineville.  They  left 
three  heirs,  the  two  defendants  and  their  brother  Arthur,  all  of  age, 
and  who  doubtless  accepted  the  succession  unconditionally.  Over 
thirty  years  ago  they  divided  the  land  among  themselTes,  and  Gus- 
tavus  (who  bought  the  part  belonging  to  Hy polite)  has  been  in  the  un- 
disturbed possession  of  his  part  thereof  ever  since  said  division.  But 
the  partition  was  not  evidenced  by  a  written  act. 

Arthur  Labat  died  shortly  after  the  partition,  leaving  a  surviving 
widow  and  children,  from  whom  the  plaintiff  acquired  title  to  that  part 
of  the  property  or  estate  belonging  to  Arthur  Labat.    This  was  in  1871 . 

In  1872,  the  plaintiff  sought,  in  the  parish  court,  and  was  permitted 
to  open  the  succession  of  Francis  and  Ann  Labat  which  had  been  ac* 
cepted  unconditionally  by  the  heirs  of  age,  and  which,  therefore,  ceased 
to  be  a  succession  some  thirty  years  before  the  said  mortuary  proceed* 
ings  were  had.  After  the  attempt  to  settle  the  said  succession  in  the 
parish  court  was  thwarted  by  the  decision  of  this  court  in  May  1873, 
the  plaintiff  brought  this  suit  for  partition  in  the  district  court. 

The  court  below  found,  and  we  think  correctly,  that  the  only  prop* 
erty  remaining  in  indivision  was  the  town  lot  in  Pineville,  and  ordered 
it  to  be  partitioned.  The  demand  for  the  partition  of  the  four  hundred 
ataes  of  land  was  rejected  on  the  ground  that  it  bad  long  since  been 
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Johnson  y.  Gnstavufl  and  Hypolyte  Lab«t. 

divided  among  the  heirs,  and  the  title  of  the  defendants  was  perfected, 
if  in  no  other  way,  by  the  prescription  of  thirty  years. 

There  is  no  doubt  that  Arthnr  Labat  consented  to  the  division 
of  the  land,  and  agreed  that  the  defendants  might  hold  as  owners  the 
part  thereof  occupied  by  tliem.  Their  possession  as  owners  for  thirty 
years  would  of  itself  give  the  defendants  title,  regardless  of  the  title 
they  acquired  by  succession  and  partition.  But  it  is  objected  that  the 
partition  among  the  heirs  of  Francis  and  Ann  Labat  was  void,  because 
it  was  not  evidenced  by  a  written  act.  The  proposition  is  unsound, 
because  the  defendants  went  into  possession,  and  they  have  been  per- 
mitted to  prove  by  parol  the  division  or  partition.  Grant  that  a  par- 
tition is  virtually  a  sale  of  each  heir  to  the  others  of  his  share  in  in- 
division  for  the  sole  ownership  of  the  particular  part  assigned  to  him, 
still,  like  a  sale,  it  can  be  proved  by  parol  evidence,  if  it  is  received, 
9S  in  this  caae,  without  objection. 

It  is  useless  for  the  plaintiff  to  contend  that  Arthur  Labat  died 
before  his  mother,  and  therefore  could  not  have  accepted  her  succession. 
That  question  is  res  judicata,  having  been  settled  in  the  decision  of 
lihis  court  in  May  1873,  in  a  controversy  between  the  present  parties. 

It  is  therefore  ordered  that  the  judgment  herein  be  affirmed  with 
eosts. 


No.  5004. 
Mtra  F.  Minor  v.  Jambs  L.  Barker,  Auctioneer,  et  als. 

An  anotipneer  is  not  the  party  to  reti^n  and  pay  oat  anooeMlon  fiindB  nnder  order  of  oonri. 
He  is  to  return  his  sale  and  its  proceeds  to  the  ooort,  and  the  representatire  of  the  buc- 
«es8ion  is  to  make  a  distribution  in  ooort  according  to  law  and  the  rights  of  all  ereditora 
selitied  oontradiotorUy. 

APPEAL  from  the  Parish  Court,  parish  of  Iberville.    OroweU,  J. 
A.  dt  B.  B.  Talboi,  WUUam  A.  Elmore,  for  plaintiff  and  appellee. 
Bofrrow  dt  Pop«,  for  defendant  and  appellant. 

Howell,  J.  The  plaintiff  having  a  judgment  against  the  suoeeaaion 
of  James  N.  Brown,  to  be  paid  in  due  course  of  administration,  inati-^ 
tnted  this  as  a  third  opposition  to  the  payment  to  Isaac  D.  Browa, 
legatee,  of  the  proceeds  of  the  sale  of  the  succession  property  in  pcef  * 
erence  to  her  claim,  and  asking  that  the  anotioneei  be  ordered  to 
retain  in  his  hands  a  sum  sufficient  out  of  said  funds  to  pay  her  said, 
claim.  The  dative  testamentary  executrix  exeepted  to  the  form  of 
proceeding  on  the  ground  that  the  proceeds  of  the  sale  most  go  into 
the  hands  of  the  said  exeontzix,  and  pUintiiTa  rights  be  setlil€4  in  the 
account  to  be  filed«    TUa  exception  shonld  have  been  maintained* 
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Minor  ▼.  Barker,  Avetloneer,  et  ala. 

The  anotioneer  is  not  the  party  to  retain  and  pay  out  snocesdon  fnnda 
under  order  of  court.  He  is  to  return  his  sale  and  its  proceeds  to  the 
oonrt,  and  the  representative  of  the  succession  is  to  make  a  distribu- 
tion in  court  according  to  law  and  the  rights  of  all  creditors  settled 
contradictorily. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  exception  herein  be  maintained^  and  the  third  opposition 
dismissed  at  cost  of  plaintiff  therein. 


No.  5161. 

Statb  ex  rel.  Mart  B.  Caldwbll  v,  Thb  Judob  of  thb  Foubth 

District  CourTi  Parish  of  Orleans. 

A  rule  by  relator  mm  taken  in  the  conrt  a  qua  to  show  oanse  why  her  opposition  to  the 
homologation  of  the  report  of  certain  experts  should  not  be  maintained*  and  an  order  of 
sale  be  rescinded.  On  trial,  the  opposition  was  dismissed,  and  the  application  to  rescind 
the  sale  discharged.  The  judge  a  quo  refused  to  grant  an  appeaL  Among  other  reasons 
for  it  he  alleged  that  these  orders  are  merely  interlocutory,  aiid  can  not  operate  an 
irreparable  ii\{nry.  This  is  an  error.  The  fiusts  ace  such  as  to  entitle  relator  to  an 
appeaL 

APPLICATION  for  a  mandamus  to  the  judge  of  the  Fourth  District 
Courts  parish  of  Orleans.    Bcuse^  Foster  dt  Merrtek,  for  relator 
Juidge  lAfnoh,  in  propria  persona,  and  W,  R,  Sogers. 

Taliafbrro,  J.  The  relator  complains  that  the  judge  of  the  Fourth 
District  Court  of  New  Orleans  refuses  to  grant  her  appeals  from  two 
orders  rendered  by  him  in  a  certain  suit  pending  in  that  court;  and 
numbered  on  its  docket  41,696,  which  orders  she  alleges  would  work 
irreparable  iiyury  to  her  if  carried  into  effect.  She  prays  this  conrt 
to  issue  a  mandamus,  commanding  the  said  judge  to  grant  the  appeals 
prayed  for  to  this  conrt. 

The  facts  presented  by  the  petition  are,  that  in  a  certain  case,  num- 
bered as  aforesaid,  pending  in  the  Fourth  District  Court  of  New  Or- 
leans, entitled  Mary.  Malady  v,  Wm.  Malady  and  Mary  Caldwell,  the 
plaintiff;  Mary  Malady  seeking  to  have  a  partition  made  of  certain 
property  in  New  Orleans,  consisting  of  houses  and  lots  owned  in  com- 
mon by  her  with  the  defendants,  obtained  an  order  appointing  experts 
to  examine  and  report;  whether  the  property  is  susceptible  of  division  in 
kind  or  not.  The  report  of  the  experts  was  made  and  filed  in  court  on 
the  BCTenteenth  of  January,  1874,  declaring  that  the  property  is  not  sus- 
ceptible of  division  in  kind.  On  the  same  day,  an  order  was  rendered 
at  the  instance  of  the  plaintiff  homologating  the  report  of  the  experts. 
On  the  twenty-sixth  of  January,  within  ten  days  of  the  filing  in  conrt 
of  the  report  of  experts,  an  opposition  to  the  homologation  of  the  re- 
port was  filed  on  behalf  of  the  relator,  alleging  various  grounds  of 
11 
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state  ex  reL  Caldwell  ▼.  The  Judge  of  the  Fourth  Dlatilot  Court,  pariah  of  Orleana. 

opposition.  On  the  same  day  a  petition  was  filed  by  Mary  Malady, 
praying  that  the  property  shonld  be  sold;  and  on  the  thirtieth  of  Jan- 
nary,  an  order  of  sale  was  rendered.  On  the  tenth  of  Febrnary,  it 
seems^  the  relator  took  a  rale  on  the  plaintiff  to  show  canse  why  the 
order  of  sale  should  not  be  rescinded.  On  the  second  of  March  botb 
the  opposition  to  the  homologation  of  the  report  of  the  experts  and 
the  rule  to  rescind  the  sale  were  tried.  The  opposition  was  dismissed 
and  the  role  to  rescind  discharged. 

It  is  from  these  orders  that  the  relator  complains.  She  was  refnsed 
appeals.  A  rale  nisi  was  granted^  and  the  jndge  answered  at  some 
length.  He  assigns  Tarions  reasons  for  refusing  the  appeals  prayed 
for,  and  among  them,  that  the  orders  are  merely  interlocutory,  and  in 
his  opinion,  not  such  as  can  operate  an  irreparable  ixgary.  Upon  con- 
sideration of  the  facts  of  this  case  as  we  find  them,  we  come  to  a 
different  oonclasion.  The  relator  swears  that  irreparable  injury  will 
result  to  her  from  the  denial  of  the  appeals,  and  we  think  she  presents 
ft  case  entitling  her  to  the  right  of  appeal.  It  is  therefore  ordered  that- 
the  rule  be  made  absolute,  and  that  the  respondent  be  ordered  to  grant 
the  relator  the  appeals  prayed  for,  upon  compliance  on  her  part  with 
the  law,  by  giving  good  and  sufficient  security,  conditioned  as  the  law 
directs. 


No.  50G2. 

SucoBSBiOK  or  W.  0.  WiKN—O.  K.  Hawlbt,  Public  Administrator, 

v.*  M.  E.  Richards,  Executrix. 

The  interfiBience  of  the  puhUo  admfaiatmtor  in  this  inatanoe,  an  whoae  applieation  defend* 
ant  waa  remoyed  from  her  troat  as  e^eontrix,  and  himself  appointed  dative  testamentaix 
ezeentor,  waa  oAolona,  and  the  Judgment  is  erraneona.  Thla  ia  not  a  vaoant  anoeeaaioii  ^ 
neither  had  the  person  appointed  exeontriz  iUled  to  qnalij^,  nor  had  she  been  remored, 
nor  had  any  of  the  creditors  asked  for  her  removal   . 

APPEAL  from  the  Parish  Court,  Parish  of  Bapides,    Ledoux,  J.    J^^ 
J.  Bowmanf  for  plaintiff  and  appellee.    M.  Byan,  for  defendant^ 
and  appellant. 

LuDELiNG,  C.  J.  In  May,  1870,  John  S.  Mayfield,  claiming  to  be  » 
creditor  for  $45,000,  took  a  rule  in  the  parish  court  to  compel  Mra. 
Richards,  the  testamentary  executrix,  to  render  an  account  and  to  pa^ 
the  debts  of  the  estate.  The  executrix  denied  that  Mayfield  waa  a 
creditor  of  the  estate,  and  alleged  that  the  parish  court  had  no  juria^ 
diction  to  decide  upon  Mayfield's  claim  ratione  materia.  The  court 
admitted  evidence  to  show  that  Mayfield  was  a  creditor,  and  ordered 
the  executrix  to  render  an  account,  but  decided  that  the  parish  court 
had  no  jurisdiction  over  his  claim.    From  the  order  to  render  b,u 

ft 
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Soooewion  of  Wiim— Hawley,  Pablio  Adminifttrator,  ▼.  Biohards,  Bxeontriz. 

aoconot  an  appeal  was  taken.  The  exeoatrix  failed  for  some  time  to 
render  the  ac€oant,  whereupon  the  pablio  administrator  asked  to  be 
appointed  dative  testamentary  executor,  as  the  testamentary  executrix 
was  in  contempt  of  the  court.  Shortly  thereafter,  the  executrix  filed 
an  account  which  was  ordered  to  be  advertised.  The  public  adminis- 
trator then  filed  an  exception  to  the  filing  of  said  account,  on  the 
grounds  that  she  was  not  the  qualified  representative  of  the  estate* 
being  in  contempt  of  the  court. 

Some  of  the  creditors  of  the>  succession  filed  oppositions  to  the 

* 

account,  but  none  of  them  asked  for  the  dismissal  of  the  executrix. 

There  was  judgment  removing  the  executrix  from  her  trust  and 
appointing  the  public  administrator  dative  testamentary  executor,  and 
the  executrix  has  appealed. 

The  interference  of  the  public  administrator  in  this  litigation  is  offl- 
eions.  This  is  not  a  vacant  succession }  nor  had  the  person  appointed 
executrix  failed  to  qualify,  nor  had  she  been  removed.  Neither  did 
any  of  the  creditors  ask  for  her  removal.  In  a  proper  case,  should  it 
be  brought  before  us,  we  will  decide  whether  or  not  cause  for  the 
removal  of  the  executrix  .exists ;  but  we  can  not  do  so  at  the  suit  of  a 
stranger  to  the  succession,  showing  no  interest  in  it  whatever. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
•ourt  be  reversed,  and  that  there  be  judgment  in  favor  of  the  execu- 
trix rejecting  the  demands  of  the  public  administrator,  with  costs  in 
both  courts. 


No.  5057. 
SuocESSiOK  or  Hbndbbson  Randall. 

HflfgKCfl  Horffia,  tb«  lurvlthig  wife  and  nafeaml  totriz  of  the  oUld  of  the  deoeaeed,  ojh 
poees  »  creditor's  applieathm  fat  the  admlnSatrstlon,  and  olaima  it  in  her  omi  right  and 
la  tutrix  of  her  child. 

In  the  abeeneeof  proof  to  the  eontrary,  it  win  be  presnmed  that  the  laws  of  Mississippi  were 
tile  nine  as  those  of  Louisiana  on  tiie  status  of  slavery,  and  that  the  laws  of  both  States 
did  not  aothmlse  slwres  to  enter  Into  sontraets  of  manlike,  so  as  to  oreato  any  dyfl 
sflbots. 

Tkcirefore,  the  fset  of  deceased  having  nuffried  while  a  slave  In  Misslsrfppi.  did  not  prevent,. 
BOtwithgtandlng  the  Ibrmer  wife  stiU  oontlnued  to  exist,  his  lawfdlly  manylng  Margaret 
Morgan  in  Louisiana,  where  he  resided  after  his  emancipation.  Besides,  it  is  not  la 
eridenee  that  Margaret  Morgifii  Icnew  of  his  having  another  wife  when  he  married  her. 

APPEAL  from  the  Parish  Court,  parish  of  Madison.    DennU,  J. 
John  Bay  and  J,  H,  Oraioford,  for  Margaret  Morgan,  appellant. 
Aa%,  Morriaoth  for  Amis,  appellee. 

LuBSLiKG,  C.  J.  This  is  a  contest  for  the  administration  of  Hender* 
flon  BandalPs  estate.  Amis,  a  creditor,  petitioned  to  be  appointed 
administrator. 
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Snooessioii  of  Henderson  BandalL 

\ 

Margaret  Morgan,  the  sarriying  wife  and  natural  tutrix  of  the  child 
of  the  deoeaaed,  opposed  Amis'  appointment  and  claimed  the  adminis- 
tration in  her  own  right  and  in  that  of  her  child.  And  Utz,  another 
creditor,  opposed  her  claim  and  asked  to  be  himself  appointed,  as  the 
largest  creditor  of  the  estate. 

There  was  judgment  appointing  Amis,  and  Margaret  Morgan  alone 
has  appealed. 

It  is  attempted  to  defeat  the  claim  of  the  widow  and  tutrix  of  the 
heir  of  the  deceased,  by  attempting  to  show  that  Henderson  Randall 
had  another  wife  in  Mississippi,  whom  he  had  married  during  the 
existence  of  slavery. 

In  the  absence  of  proof  to  the  contrary,  we  will  presume  the  laws  of 
Mississippi  were  the  same  as  those  of  Louisiana  regulating  the  status 
of  slavery,  and  that  the  law  of  both  States  did  not  authorize  slaves  to 
enter  into  contracts  of  marriage  so  as  to  create  any  civil  effects.  His 
having  lived  in  Mississippi  with  another  woman  as  his  wife,  while  a 
slave,  did  not  prevent  his  marriage  in  Louisiana,  where  he  resided, 
after  his  emancipation.  Besides,  there  is  no  evidence  that  Margaret 
Morgan  knew  of  his  having  another  wife  when  he  married  her. 

Margaret  Morgan,  the  widow  of  the  deceased  and  the  natural  tutrix 
of  his  child,  is  entitled  to  the  appointment  claimed  by  her.  Sears  v, 
Wilson,  5  Au.  689;  C.  C.  1037,  1114. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  an- 
nulled, and  that  there  be  judgment  in  favor  of  Margaret  Morgan, 
appointing  her  administratrix  of  the  succession  of  Henderson  Randall, 
according  to  law.    The  appellee  to  pay  costs  of  both  courts. 


No.  5046.  ^ 
Georoe  L.  Walton  v,  Henry  C.  Young. 

The  defense  in  this  suit,  institated  on  two  draftp  drawn  by  defendant,  payable  to  his  own 
order,  indorsed  by  himself,  and  accepted  by  Soott  &  Jackson  the  drawees,  is,  that  they 
were  transferred  after  matuiiity  aad  form  a  part  of  unsettled  accounts  existing  between 
himself  and  the  drawees,  upon  a  full  settlement  whereof  their  drafts  would  be  found  to 
be  paid. 

Being  in  the  poiisession  of  the  drawees  after  maturity,  the  drafts  were  extinguished  either  by 
payment  of  novation,  and  they  became  mere  voueherg  for  the  amounts  charge  on  the 
books  of  the  acceptors  against  the  defendant,  and  the  acceptors  could  not  resuscitate  th^ 
drafts  or  bills  ol  exchange  by  reissuing  them  after^maturity  and  after  they  had  taken, 
them  up. 

Soott  &,  Jackson,  the  drawees  and  acceptors,  could  not  have  maintained  a  separate  action  oa 
those  drafts  after  having  carried  them  through  their  aocomits  current  with  the  drawer. 
Their  enl^  action  against  the  defendant  was  for  any  balance  due  on  the  account  of  whleb 
said  drafts  formed  a  part,  and  the,  transfldsree  of  Soott  A  Jackson  acquired  no  greater 
right  than  they  had. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East 
Baton  Bouge.    Oole,  J.    Ftwrot  d  Zaman,  for  plaintiff  and  appel- 
lee*   Eerron  dt  OcMaughtr^  for  defendant  and  appellant 
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'WattoD  ▼.  Young. 

LuBKLiN G,  C«  J.  The  plftintifF  eaes  defendant  on  two  drafts  drawn 
by  the  defendant,  made  payable  to  his  own  order,  indorsed  by  himself 
and  accepted  by  Scott  &  Jackson,  the  drawees,  and  on  a  note  drawn 
by  defendant  in  favor  of  W.  S.  Jackson,  and  by  him  indorsed  in  blank. 

The  answer  is  a  general  denial,  and  that  the  plaintiff  is  not  the 
owner  of  the  drafts ;  that  they  were  transferred  after  maturity,  and 
form  a  part  of  unsettled  acconnts  existing  between  himself  and  the 
drawees,  upon  a  fall  settlement  whereof  these  drafts  will  be  foand  to 
have  been  paid. 

The  evidence  satisfies  as  that  the  drafts  were  transferred  by  the 
aoeeptors  after  their  maturity.  Being  in  their  possession  after  matu- 
rity, the  drafts  were  extinguished  either  by  payment  or  novation,  and 
they  became  mere  vouchers  for  the  amounts  charged  on  the  books  of 
the  acceptors  against  the  defendant;  and  the  acceptors  could  not  re- 
anacitate  the  drafts  or  bills  of  exchange  by  reissuing  them  after  ma- 
tnrity  and  after  they  had  taken  them  up.  Scott  and  Jackson  could 
not  have  maintained  a  separate  action  on  those  drafts  after  having 
carried  them  through  their  accounts  current  with  the  drawer.  Their 
only  action  against  Yoang  was  for  any  balance  due  on  the  account  of 
which  said  dralts  formed  a  part ;  and  the  transferree  of  Scott  &  Jack- 
son acquired  no  greater  right  than  they  had. 

The  evidence  in  the  record  preponderates  in  favor  of  the  defense  set 
ap,  but  as  Scott  &  Jackson,  or  their  representatives,  are  not  before  the 
court,  we  can  not  decide  the  question  as  to  the  payment  of  their  ao* 
count.    The  claim  for  the  amount  of  the  note  seems  to  be  established. 

It  IS  therefore  Ordered  and  a^jadged  that  the  judgment  of  the  lower 
court  be  annulled,  and  that  there  be  judgment  in  favor  of  the  plaintiff 
against  the  defendant  for  the  sum  of  foilr  hundred  and  sixty-six  dol* 
lars  and  eighty-five  cents,  with  five  per  cent,  per  annum  interest  there- 
on from  the  first  day  of  November,  1871,  till  paid,  and  costs  of  the 
lower  coart;  and  that  there  be  judgment  against  the  plaintiff  as  in 
ease  of  non-suit,  on  his  demand  for  the  amount  of  the  two  drafts,  with 
costs  of  appeaL 


166  SUPREME  COURT  OF  LOUISIANA, 

Soooession  of  "Wjxl  Cooley. 

No.  4926. 

Succession  of  Wm.  Coolst — ^On  Opposition  to  Tableau  of  Distribu- 

tion, 

A.  contest,  to  be  paid  lyy  preferenoe,  oot  of  the  prooeedt  of  this  snooession,  arose  in  tiie 
oourt  below,  under  the  homestead  law,  between  the  vendor  of  a  lot  of  ftimitore*  the 
lessor  of  a  honro  and  lot  ftimished  with  said  ftimitiire,  and  the  tutor  of  a  minor  child 
left  in  necessitous  clronmstances.  In  this  ooart  the  contest  is  limited  to  the  homestead 
ohdm,  and  the  party  asserting  the  vendor's  privilege. 

The  claim  of  the  minor  mnst  prevalL  The  homestead  prlTilege  was  givm  the  highest  rank 
with  one  exception,  that  of  the  vendor,  and  for  expenses  in  selling  tiie  property.  Am 
there  are  two  privileges  of  the  vendor,  that  on  immovables,  which  enjoys  the  highest 
rank,  and  that  on  movables,  which  holds  an  inferior  rank,  the  exception  can  not  appty 
to  both,  bnt  only  to  tiie  one  holding  tlie  first  rank— that  on  immovables.  Hence  ^e  home- 
stead privilege  mnst  prevail  over  that  of  the  vendor  of  movables,  which  itself  is  inferior 
to  that  of  the  lessor.  This  construction  obviates  aU  difficulty  in  construing  the  several 
articles  of  the  Code  bearing  on  the  subject. 

APPEAL  from  the  Second  District  Court,  parisb  of  Orleans.  Tiesot, 
J.  Thomas  J.  Cooley,  for  administrator.  £!»  JPhiUps,  tutor  ad  hoc 
for  the  minor;  A,  J.  Villere,  executor  to  Fleitas,  deceased  j  and  M,  E. 
LivoMdaiSf  for  Mallard^  opponent  and  appellant. 

Taliaferro^  J.  The  proceeds  of  the  succession,  after  paying 
claims  of  a  higher  grade  than  that  of  the  lessor,  the  vendor  and  the 
homestead  claim,  were  reduced  to  the  sum  of  $549  92.  For  this  sum 
a  contest  arose  between  a  vendor  of  a  lot  of  furniture,  claiming  as  due 
him  by  the  estate  $874  50;  a  lessor  claiming  $1500  for  lease  of  house 
and  lot,  and  the  tutor  of  the  minor  child  of  the  decedent,  left  in  ne- 
cessitous circumstances,  claiming  a  thousand  dollars  under  the  home- 
stead law.  Each  of  the  contestants  claimed  superiority  of  privilege. 
In  the  court  below  judgment  was  rendered  in  favor  of  the  minor's 
claim,  and  the  opponent  claiming  the  vendor's  privilege,  has  appealed* 
In  this  court  the  contest  is  limited  to  the  homestead  claim,  and  the 
party  asserting  the  vendor's  privilege. 

The  conclusion  arrived  at  by  the  judge  a  guo,  seems  to  be  fbunded 
upon  these  considerations :  That  as  by  article  3263  of  the  Civil  Code, 
the  privilege  of  the  vendor  on  movables  sold  by  him  still  in  the  poa- 
session  of  the  vendee,  is  inferior  to  that  of  the  owner  of  the  house  or 
farm  which  they  serve  to  furnish  or  supply,  for  his  rents;  and^  as  it  has 
been  determined  (succession  of  Bon  vet,  25  An.  431)  that  the  homestead 
claim  confers  a  higher  privilege  than  that  of  the  lessor,  it  must  be  de- 
duced that  the  words  *'  except  those  for  the  vendor's  privilege,"  have 
reference  alone  to  the  privilege  of  the  vendor  of  real  estate;  that 
this  construction  obviates  all  difficulty  in  construing  the  several  arti- 
cles of  the  Code  bearing  on  the  subject;  that  the  homestead  privilege 
was  given  the  highest  rank  with  one  exception,  that  of  the  vendor; 
that  as  there  are  two  privileges  of  the  vendor,  that  on  immovables, 
which  enjoys  the  highest  rank,  and  that  on  movables,  which  holds  an 
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inferior  rank,  the  exception  can  not  apply  to  both,  bat  only  to  the 
4>De  holding  the  first  rank,  that  on  immovables. 

We  concur  with  oar  learned  brother  of  thecoart  a  qua  in  the  con- 
elusions  he  arrived  at  in  this  case,  and  adopt  them  as  satisfactorily 
disposing  of  the  otherwise  awkward  confliction  that  woald  exist  be- 
tween the  several  privileges  contended  for  in  this  litigation. 

It  is  therefore  ordered  that  the  judgment  of  the  district  coart  be 
jtiBrmed,  with  costs. 


No.  5049. 
Joseph  Moobb  i;.  Mrs.  Inbz  Rodth  Gk>RDON. 

V^ere  the  otijeotion  wm  that  the  plaintiff  alleged  that  the  tndebtednets  of  the  defendant' 
aroae  from  family  and  pUmtation  tappUea  fttrnlahed  in  1870  and  1871,  that  the  first  item 
appearing  on  the  plaintifl's  acoonnt  oharged :    "  1870,  April,  aooonnt  rendered  $3970,"  am 
may  hare  accmed  from  and  after  first  January  1870,  was  not,  and  did  not  purport  to  be 
tar  snch  sappUee,  and  was  too  general  and  indefinite  to  admit  of  proof; 

Hald— That  the  -cl^MUoa  was  well  taken  and  that  the  testimony  oflbred  shonld  haTS  been 
r^ected. 

^nie  hosband  of  defendant  was  the  manager  of  the  Verona  plantation  belonging  to  her,  prlc^ 
to  her  being  separated  from  him  by  Judicial  decree  in  October  1860.  During  tluit  year 
he  reoeived  sappttes  from  the  plaintUC  and  the  sam,  of  |3070  charged,  as  befbre  stated,  as 
the  first  item  on  the  aooonnt  sned  upon,  is  inferred  to  be,  for  the  most  part,  for  the  sup- 
lies  of  1889.  It  is  in  proof  that  for  the  period  of  1870  and  1871,  Ibr  which  the  soppUea 
are  cliarged,  she  had  always  reftised  to  supply  the  laborers  on  her  plaee,  wliich  was  leased 
oat  to  them,  and  had  neither  anthorised  her  husband  nor  any  other  person  to  contract  for 
supplies.  The  plaintiff  can  only  have  Judgment  for  $803  18,  as  the  amount  of  articles 
establiahed  as  ftimlshed  to  defendant  and  which  went  to  her  Indtridual  use. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Ten- 
sas. Hough,  J.  Z,  F.  Beeves,  S.  Lewis,  Race,  Foster  dt  Merrick^ 
for  plaintiff  and  appellant.  WiUiam  B.  Spencer ,  and  H.  B,  Steele,  for 
defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff  sues  for  $3220  28  with  interest,  being 
as  he  alleges  for  family  and  plantation  supplies  furnished  the  defendant 
during  the  years  1870  and  1871.  The  answer  denies  any  indebtedness' 
whatever  by  the  defendant  to  the  plaintiff;  avers  that  the  plaintiff's 
account,  if  ever  really  contracted,  which  she  denies,  was  contracted 
during  the  time  she  was  a  married  woman ;  that  no  part  of  the  ac^ 
«onnt  inured  to  her  separate  benefit;  that  if  any  such  indebtedness 
was  ever  contracted  with  the  plaintiff  it  was  done  by  her  husband 
without  her  knowledge,  consent,  or  procurement. 

The  Judge  a  quo  considering  that  a  portion  of  the  articles  charged 
on  the  plaintiff's  account  amounting  to  $543  60  inured  to  the  separate 
benefit  of  the  defendant,  gave  judgment  in  favor  of  the  plaintiff  for 
that  amount,  with  five  per  cent,  interest  from  the  first  of  January, 
1872.    The  plaintiff  has  appealed. 
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The  appellee  asks  that  the  judgment  of  the  lower  court  be  amended 
by  rejecting  the  plaintiffs  demand  in  toio.  A  bill  of  exceptions  waa 
taken  to  the  ruling  of  the  court  permitting  evidence  to  be  received  in 
relation  to  such  portion  of  the  first  item  appearing  on  the  plaintiff* a 
account  charged :  "  1870,  April,  account  rendered  $3970,"  as  may  have 
accrued  from  and  after  first  January,  1870.  The  objection  is  that  th& 
plaintiff  having  alleged  that  the  indebtedness  of  the  defendant  arose 
from  family  and  plantation  supplies  furnished  in  1870  and  1871 ;  the 
item  $9970  is  not  and  does  not  purport  to  be  for  such  supplies,  and  ia 
too  general  and  indefinite  to  admit  'of  proof.  We  think  the  objection 
was  well  taken  and  that  the  testimony  should  have  been  rejected. 

It  appears  that  the  defendant  was  separated  in  property  from  her 
husband  by  judicial  decree  in  October  1869.    The  ''Verona"  planta- 
tiouy  which  it  seems  the  defendant  is  owner  of,  has  been  occupied  by 
her  since  the  decree  of  separation  of  property,  and  supplies  have  been 
furnished  the  plantation  by  the  plaintiff  since  that  time;  but  there  ia 
a  failure  on  his  part  to  establish  any  contract  with  the  defendant  for 
the  furnishing  of  the  plantation  or  to  show,  except  for  a  small  amount^ 
that  any  of  the  articles  went  to  her  use  or  benefit.    Prior  to  the  dat& 
of  separation  of  property,  her  husband,  John  Q-ordon,  managed  the 
place,  and  received  in  1869  supplies  from  the  plaintiff,  and  the  sum  of 
$3970  charged,  as  we  have  seen,  as  the  first  item  on  the  account  sued 
upon,  was  for  the  most  pait,  we  infer,  for  the  supplies  of  1869.    It  ia 
in  proof  that  the  defendant  leased  the  Yerona  plantation,  during  the 
period  for  which  these  supplies  are  charged,  to  the  laborers  on  the 
place,  and  was  under  no  obligation  to  furnish  them.    How  this  state 
of  things  came  about  is  not  apparent  from  anything  in  the  record.    The 
testimony  of  the  defendant  is  very  clear  and  positive,  that  in  leasing 
the  plantation  she  has  always  refused  to  supply  the  laborers,  and  that 
she  has  never  authorized  her  husband  or  any  other  person  to  enter  into 
or  engage  on  her  part  to  furnish  supplies. 

We  find  no  evidence  of  a  countervailing  character.  After  an  ex- 
amination of  the  evidence  we  are  unable  to  concur  with  the  judge  a 
quo  in  the  amount  which  the  plaintiff  establishes  as  purchased  by  de- 
fendant and  went  to  her  individual  use.  We  take  the  amount  stated 
by  the  witness  R.  Murdock,  $303  18,  to  be  the  only  sum  the  plaintifit 
is  entitled  to  have  judgment  for. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
amended  by  reducing  the  judgment  against  the  defendant  to  the  sum 
of  three  hundred  and  three  dollars  and  eighteen  cents,  with  five  per 
cent,  interest  thereon  from  the  first  of  January  1872,  and  as  thua 
amended  that  it  be  affirmed. 
Behearing  refused. 
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No.  5026. 
JossPH  Hot  &  Co.  v.  Eatok  &  Babatow  and  Sheriff. 

Some  penooal  property  of  Weiss,  attached  at  the  snit  of  Joseph  Hoy  St  Co.,  was  ordered  t<^ 
be  sold  as  perishable  property  pending  the  attachment  solt  and  bonds  were  taken  by  tli» 
sheriff  for  the  price  thereof. 

The  bonds,  therefore,  simply  represented  the  property  attached  or  the  proceeds  of  the  sal» 
thereof  and  they  belonged  to  Weiss,  not  to  the  sheriff;  who  was  a  mere  stakeholder. 
There'  existed  no  reason  why  the  sheriff  oonld  not  seise  them  at  the  snit  of  anothnr 
ereditor,  as  the  property  of  Weiss,  snlject  of  course  to  the  prior  attachment. 

The  sospensive  api>eal  taken  by  Joseph  Hoy  &  Co.,  from  the  Judgment  dissolTlng  their 
attachment  oonld  not  preyent  Eaton  &  Bustow  ttom  seising  the  property  attached. 

The  Jadgment  of  the  district  court  dissolving  the  attachment  of  Joseph  Hoy  &,  Co.  baring 
been  alBrmed  on  appeal,  sud  attachment  oonld  not  stand  in  the  way  of  the  rights  or 
Baton  St  Barstow  resulting  from  their  seisnre,  and  the  proceeding  by  garnishment  on  th» 
part  of  Joseph  Hoy  Sc  Co.  against  the  sheriff  after  said  seisnre,  did  not  affect  it,  or  th» 
rights  of  Eaton  Sc  Barstow  under  it— being  r«t  irUer  oUom  acta. 

Tke  rights  to  point  ent  property  to  be  seised,  or  to  oltject  to  the  seisnre  of  one  spedes  ot 
property  instead  of  another,  Is  personal  to  the  debtor,  and  Weiss,  the  debtor,  not  having; 
complained,  Joseph  Hoy  Sc  Co.  had  no  right  to  do  so. 

APPEAL  from  tbe  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Orsbom  J.  B,  A.  Hunter,  for  plaintiffs  and  appellees.  M.  Byai^ 
and  James  G.  Whitej  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  Eaton  &  Barstow,  judgment  creditors  of  one 
Weiss,  caused  certain  bonds  or  written  obligations  in  the  hands  of  the 
sheriff  to  be  seized  under  an  execution  in  their  favor,  and  Joseph 
Hoy  &  Co.,  also  creditors  of  Weiss,  iigoined  the  sale  on  the  grouuda 
that  Eaton  &  Barstow  were  not  the  owners  of  the  judgment  under 
which  said  bonds  were  seized ;  that  said  bonds  were  made  payable  to 
John  DeLacy,  sheriff,  and  that  the  slieriff  being  interested,  he  could 
not  himself  seize  the  bonds  in  his  own  hands ;  that  Joseph  Hoy  &  Co. 
having  attached  the  personal  property  of  Weiss,  for  the  proceeds  of 
tbe  sale  whereof  the  bonds  were  taken,  and  a  suspensive  appeal  hav- 
ing been  taken  from  the  judgment  setting  aside  the  attachment,  other 
creditors  of  Weiss  could  not  seize  the  property ;  that  Weiss  had  real 
property  and  it  was  the  duty  of  the  sheriff  to  seize  that  before  seizing^ 
his  rights  and  credits. 

There  was  judgment  perpetuating  the  injunction,  and  the  defendants 
have  appealed. 

Whether  Eaton  &  Barstow  continued  to  be  the  owners  of  the  judg- 
ment obtained  by  them  against  Weiss  or  not,  is  of  no  concern  to 
Joseph  Hoy  &  Co. 

The  bonds  seized  had  been  given  for  the  price  of  personal  property 
of  Weiss,  attached  at  the  suit  of  Joseph  Hoy  &  Co.,  and  ordered  to  bo 
sold  as  perishable  property,  pending  the  attachment  suit.  The  bonda 
therefore  simply  represented  the  property  attached  or  the  proceeds  of 
the  sale  thereof,  and  they  belonged  to  Weiss  and  not  to  the  sheriff^. 
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The  sheriff  was  a  more  stakeholder,  and  there  existed  no  reason  why 
he  conld  not  seize  them  as  the  property  of  Weiss,  subject  of  coarse  to 
the  prior  attachment.  Nor  did  the  suspensive  appeal  taken  by  Joseph 
Hoy  &  Co.  from  the  judgment  dissolving  the  attachment,  prevent 
Eaton  &  Barstow  from  seizing  the  property  attaohed. 

The  judgment  of  the  district  court  dissolving  the  attachment  having 
been  affirmed  on  appeal,  the  attachment  could  not  stand  in  the  way  of 
the  rights  of  Eaton  &  Barstow  resulting  from  their  seizure;  aiid  the 
proceeding  by  garnishment  by  Joseph  Hoy  &  Co.  against  DeLacy, 
4sheriff,  after  said  seizure,  did  not  affect  it,  or  the  rights  of  Eaton  &> 
Barstow  under  it ;  being  rea  inter  alios  a4sia. 

The  right  to  poipt  out  property  to  be  seized,  or  to  object  to  the 
seizure  of  one  species  of  property  instead  of  another,  is  personal  to 
the  debtor,  and  Weiss,  the  debtor,  not  having  complained,  Joseph 
Hoy  &  Co.  have  no  right  to  do  so. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
-court  be  reversed,  and  that  there  be  judgment  dissolving  the  injunc- 
tion with  ten  per  cent,  on  the  amount  of  the  judgment  as  general 
ctamages  and  one  hundred  dollars  as  attorney's  fees,  and  for  costs  of 
both  courts. 


No.  3706. 
Patri<3k  Halpik  «.  John  L.  Barhinger — ^W.  Woblper,  Garnishee. 

The  right  of  a  garnishee  to  appeal  for  his  own  protection,  has  often  been  recognized  by  this 
ooart 

In  tiiis  case  ot  Halptn  v.  Barringer,  judgment  was  rendered  fior  plaintiff,  and  tkfi.  fa.  ha-ving 
issned,  Woelper  was  made  garnishee.  He  answered  that  he  had  certain  funds  deposited 
in  his  hands,  in  a  certain  suit.  Upon  this  answer,  Judgment  was  rendered  against  him. 
This  judgment  is  wrong. 

The  judgment  in  the  case  in  which  Woelper  was  made  garnishee,  was  against  Barringer 
individually,  in  so  far  as  the  record  discloses.  The  money  in  the  hands  of  tlie  gamisheo 
belonged  to  a  succession,  of  which  Barringer  was  administrator.  It  was  not  liable  to 
seisure  in  satisfaction  of  a  Judgment  against  him,  and  the  jiayment  of  such  a  judgment 
would  not  release  the  garnishee. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    JHhhUf 
J.    E,  Stewart  Denneey  for  plaintiff  and  appellee.    (7.  JE,  Whitney ^ 
for  Woelper,  garnishee  and  appellant. 

On  Motion  to  Dismiss. 

Howe,  J.  A  motion  to  dismiss  has  been  made,  on  the  ground  that 
the  appellant,  a  garnishee,  can  not  appeal.  The  right  of  a  garnishee 
to  appeal,  for  his  own  protection,  has  often  been  recognized  by  Uiia 
court.  10  M.  568;  13  La.  570;  14  La.  511^  18  La.  405;  Semeritt  v 
IfcNamara,  Opinion  Book,  No.  37,  p.  557 ;  State  ex  rel.  Tureaud  «• 
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Parish  Jadge,  23  An.  717.  We  are  not  prepared  to  say  that  in  this 
earn  an  appeal  does  not  lie  tinder  the  role  as  first  laid  down  in  the  case 
in  ]0  Martin.  The  case  differs  from  Bochereau  v.  Guidlry,  this  day 
decided.    Motion  OTerroled. 


Ok  thb  Msbits. 

Morgan,  J.  In  the  case  of  Halpin  v.  Barringer,  judgment  was  ren- 
dered in  fayor  of  plaintiff. 

Fi,/a.  issued  against  Barringer,  and  Woelper  was  made  garnishee. 

He  answers  that  as  clerk  of  .the  Sixth  District  Court,  he  has  in  his 
possession  and  safe  keeping,  and  subject  to  the  order  of  the  Sixth 
District  Court,  a  check  for  eleven  hundred  dollars,  which  was  deposit- 
ed in  the  suit  of  McPhelin,  administrator,  v.  John  Maskew  and  als. 

Upon  this  answer  judgment  was  rendered  against  him.  The  judg- 
ment is  wrong. 

The  judgment  in  the  case  in  which  he  was  made  garnishee,  was 
against  Barringer,  individually,  in  so  tar  as  the  record  discloses. 

The  money  in  Woelper's  hands  was  money  belonging  to  a  succes- 
sion, of  which  Barringer  was  administrator.  It  was  not  liable  to 
seizure  in  satisfaction  of  a  judgment  against  him. 

In  his  petition,  praying  for  garnishee  process,  plaintiff  alleges  thai 
the  fi-fa,  is  issued  commanding  the  sheriff  to  take  into  his  possession 
the  property,  real  and  personal,  of  Barringer  or  the  succession  of 
McPhelin  ;  but  we  find  no  judgment  in  the  record  against  McPhelin, 
or  the  succession  of  which  he  seems  to  have  been  the  administrator, 
or  against  his  succession.  McPhelin,  or  his  succession,  or  the  succes- 
sion of  which  he  is  the  administrator,  is  not  responsible  for  a  judg- 
ment rendered  i^gaiiist  Barringer  individually,  and  payment  of  such  a 
judgment  would  not  release  the  garnishee. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  avoided,  annulled  and  reversed,  and  that  there 
be  judgment  in  favor  of  the  defendant,  Woelper,  as  in  case  of  non-> 
sni^  plaintiff  and  appellee  to  pay  the  costs  of  this  proceeding. 
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,«6  172  No.  4458. 

Chaffbaix  &  AaAB  v,  Christopher  C.  Packard  et  ala. 

On  fhe  thirtieth  of  April,  1870,  the  plaiutifb  sold  to  the  defendants  the  undivided  half  of  a 
tract  of  land  sitaated  in  the  parish  of  Plaquemines,  for  a  certain  amount  cash  and  the 
remainder  in  three  joint  promissory  notes,  due  in  one,  two  and  three  years,  and  seoored 
by  mortgage  on  the  property  sold.  On  the  fifth  of  Angnst,  1871,  said  property,  at  the 
snit  of  Chaffiraix  &  Agar,  was  sold  and  a^Jndicated  to  pay  the  first  of  said  promissory 
notes.  On  the  second  of  September,  1873,  the  said  ChafRraiz  8c  Agar  obtained  another 
order  of  seizure  and  sale  predicated  npon  the  same  mor^ge  and  one  of  the  notes^the 
second  installment  of  the  mort^^age  debt— to  sell  the  same  property  previonsly  seiBcd  and 
sold  under  the  first  order  of  seizure  and  sale. 

PMkard,  one  of  the  purchasers,  in  1870,  by  contract  with  the  plaJnttflh.  and  subsequently 
under  the  sheriff's  sale,  in  1871,  of  a  portion  of  the  mortgaged  property  which  had  been 
divided  into  lots,  has  arrested  by  injunction  the  sale  ordered  in  1873,  on  the  following 
grounds :  That  the  said  property  was  sold  and  acUudioated  on  the  fifth  of  August,  1871, 
in  the  undivided  half  of  fifteen  lots,  by  an  order  in  the  case  of  the  plaintifi!^,  Cliaflhiix  9t 
Agar,  against  the  same  defendants,  to  satisfy  the  mortgagees'  rights  upon  said  lands  in 
toto;  that  a  sufficient  amount  of  cash  was  required  for  the  matured  note  and  coats ;  that 
the  balance  of  the  lots  were  sold  upon  terms  of  jiayments  to  meet  the  wvmalxured  noteag 
that  the  land  of  said  plantation  was  now  owned  in  separate  lots  by  the  i>er8one  to  whom 
they  were  adjudicated  at  said  sale;  that  by  said  sale  all  the  mortgages  and  privileges 
followed  the  prooeeds,  and  that  the  whole  of  said  undivided  half  so  sold  was  relieved 
therefrom;  that  said  plantation  was  no  longer  the  joint  property  of  these  defendants; 
that  plain  tiffs'  rights  sought  to  be  enforced  are  extinguished;  that  this  defendant  having 
purchased  and  paid  for  certain  distinct  lots,  is  now  the  owner  of  the  same,  unincumbered, 
and  the  seizure  and  attempted  sale  of  the  alleged  half  of  said  tract  is  an  unwarranted 
usurpation  of  his  rights  and  will  work  him  an  irreparable  injury. 

These  allegations  do  not  warrant  an  ii^unction.  They  are  inconsistent,  and  the  legal  dedoo- 
tions  drawn  from  them  are  incorrect.  The  plaintiff  in  injunction  first  states  that  the 
sale  on  the  fifth  of  August,  1871,  was  made  for  cash  to  pay  the  matured  note,  and  avorm 
tiiat  the  balance  of  the  lots  were  sold  on  credit  to  meet  the  notes  not  due,  and  yet  he 
alleges  that  the  sale  extinguished  the  debt  and  mortgage  upon  the  whole  tract,  and  that 
he  bought  certain  of  the  Ipts  and  paid  for  them  in  ftdl,  wherefore  he  claims  to  be  the 
sole  owner  thereof  with  an  unincumbered  title  and  has  the  right  to  arrest  the  sale  of  the 
undivided  halt  although  the  other  purchasers  do  not  complain.  The  order  of  sale 
described  by  him  and  annexed  to  his  petition  did  not  authorize  the  sale  of  certain  of  the 
lots  for  all  cash,  and  the  balance  of  the  lots  all  on  credit,  and  such  sale  by  the  sheriff  would 
be  simply  null.  In  the  opinion  of  this  court,  defendant's  allegations  in  this  case,  taken 
altogether  and  as  true,  do  not  show  a  sale  that  in  the  least  affects  plaintiff'  right  to 
enforce  the  mortgage  by  which  their  notes  are  secured. 

li  the  defendant  Packard,  bought  two  lots  or  the  whole  of  the  undivided  half  of  the  plan- 
tation, under  the  order  of  .court  and  executory  process  on  which  he  relies,  he  only 
acquired  thereby  the  rights  of  himself  and  his  co-debtors,  and  they  had  no  rights  under 
the  law  and  their  contract,  which  could  impair  the  plalntiflb'  right  to  have  tiiefar 
unmatured  notes  paid  according  to  their  original  contract  for  their  payment 

Where  the  debtor  and  owner  becomes  the  purchaser,  the  sale  does  not  extinguish  the  debt 
and  mortgage  not  actually  paid  by  the  proceeds  of  the  sale— the  debtor  being  bound  by 
his  contract  and  not  being  able  to  extingnsh  his  debt  except  by  payment  according  to 
his  stipulations. 

If  Packard  had  bought  the  whole  plantation  and  paid  the  debt  then  due,  he  and  the  land 
would  have  remained  bornd  for  the  portion  not  due,  and  the  holders  of  the  notes  repre- 
senting such  portion  could  proceed  to  enfore  the  payment  thereof.  The  sheriff  oonld 
have  canceled  the  mortgage  op^y  to  the  extent  of  the  debt  actually  paid.  Packard  oan 
not  be  put  in  any  better  condition  by  being  the  purchaser  of  only  a  portion  of  the  mort- 
gaged property  and  paying,  as  he  contends,  the  whole  of  his  bid,  which  was  more  than 
his  share  of  the  debt  as  one  of  the  three  co-obligors. 

A  sale  of  mortgaged  property  for  caaa  to  pay  the  instalment  due  and  on  a  credit  to  meet 
those  not  due,  does  not  extinguish  the  mortgage  as  to  the  latter. 

li^  under  the  circumstances  of  the  purchase,  the  defendant  Packard  has  te  pay  m<»e 
his  virile  share,  as  he  seems  to  fear,  he  ^ay  have  recourse  upon  hla  oo^bligon. 
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APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Plaque- 
mines.   Fardeet  J.    Sambola  dt  2>ticro9,  for  plaintiflb  and  appel- 
lees.   Paekard,  appellant,  in  propria  penona, 

HowBLL,  J.  On  the  twenty-fourth  September,  1872,  the  plaintiiEi, 
Chaifraix  &  Agar,  caused  executory  process  to  issue  against  the  three 
defendants  and  an  undivided  half  of  the  Sarah  plantation,  sold  by  the 
former  to  the  latter  jointly,  to  be  seized  and  advertised  for  sale,  to  pay 
a  note  due  at  two  years  firom  the  date  of  sale,  being  the  second  of  a 
series  of  three  given  by  the  purchasers  and  secured  by  mortgage  on 
the  property  sold,  and  plaintifb  ask  that  the.  sale  be  made  for  cash  and 
CD  credit,  in  accordance  with  their  act  of  sale  and  mortgage.    These 

* 

notes  were  made  jointly  by  the  three  purchasers,  and  indorsed  by 
them.  On  the  sixteenth  of  the  next  month,  C.  C.  Packard,  one  of  said 
pnrchasers  and  defendants,  arrested  the  sale  under  article  739  C.  P., 
alleging  that  ''the  said  property  was  sold  and  adjadicated  on  the  fifth 
August,  1871,  in  the  undivided  half  of  fifteen  lots  of  ground,''  by  an 
order  in  the  case  of  Chaffraix  &  Agar  against  these  defendants,  to 
satisfy  the  mortgagees'  rights  upon  said  land  in  toto;  that  a  sufficient 
amount  of  cash  was  required  for  the  matured  note  and  costs,  ^'  the 
balance  of  the  lots  (in  the  language  of  his  petition)  were  sold  upon 
terms  of  payments  of  the  unmatured  note$;^*  that  the  land  of  said 
plantation  is  now  owned  in  separate  lots  by  the  persons  to  whom  they 
were  adjudicated  at  said  sale;  that  by  said  sale  all  the  mortgages  and 
privileges  followed  the  proceeds,  and  the  whole  of  said  undivided  half 
so  sold  was  relieved  therefrom ;  that  said  plantation  is  no  longer  the 
joint  property  of  these  defendants ;  that  plaintiffs'  rights,  sought  to 
be  enforced,  are  extinguished: 

First — By  the  extinction  of  the  thing,  the  plantation  having  been 
mortgaged  in  block,  and  sold  in  lots  or  parts  under  the  constitution. 

Second — By  the  extinction  of  the  mortgagees'  rights. 

I%tr(2 — By  the  extinction  of  the  debt  for  which  the  mortgage  was 
given. 

Fourth — By  mortgagees'  relinquishment  of  mortgage  which  attached 
to  proceeds  of  above  mentioned  sale,  and  the  executory  title  against 
the  joint  defendants  having  also  ceased  with  said  sale,  the  plaintiffs 
are  without  right  to  proceed  as  they  are  attempting;  that  this  defend- 
ant, having  purchased  and  paid  for  certain  distinct  lots,  is  now  sole 
owner  of  the  same  unencumbered,  and  the  seizure  and  sale  of  the 
alleged  half  of  said  tract  is  an  unwarranted  usurpation  of  his  rights 
and  will  work  him  an  irreparable  injury. 

In  our  opinion  these  allegations  do  not  warrant  an  injunction.  They 
are  inconsistent,  and  his  legal  deductions  are  incorrect.  He  first  states 
that  the  sale  on  fifth  August,  1871,  was  made  for  cash,  to  pay  the  ma- 
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tnred  note,  and  the  balance  of  the  lot  on  oredit  to  meet  those  not  tbeo 
due,  and  yet  he  alleges  that  this  sale  extinguished  this  debt  and  mort- 
gage npon  the  whole  tract;  and  (though  rather  vagaely)  that  he 
bought  certain  of  the  lots  and  paid  for  them  in  full,  and  he  is  there- 
fore the  sole  owner  thereof,  with  an  unencumbered  title,  and  has  a 
right  to  arrest  the  sale  of  the  undivided  half,  although  the  other  pur- 
chasers do  not  complain.  The  order  of  sale,  described  by  him  and 
annexed  to  his  petition,  did  not  authorize  the  sale  of  certain  of  the 
lots  for  all  cash,  and  the  balance  of  the  lots  all  on  credit,  and  any 
such  sale  by  the  sheriff  would  be  simply  null.  In  our  opinion,  his- 
allegations,  taken  all  together  and  as  true,  do  not  show  a  sale  that  in 
the  least  affects  plaintifb'  right  to  enforce  the  mortgage  by  which  their 
notes  are  secured. 

But  on  the  trial,  he  introduced  eridence,  by  which,  he  contends,  he 
has  shown  a  sale  by  the  sheriff  and  a  purchase  by  himself  of  two  of 
the  lotSj  the  price  of  which  he  paid  in  cash,  and  therefore  the  said  lote 
are  released  from  the  mortgage,  and  it  is  suggested  that  the  case  be 
remanded  for  the  sheriff  to  amend  his  return  and  for  farther  proof. 

No  amount  of  eyidence,  in  our  opinion,  could  establish  such  a  sale^ 
under  or  by  virtue  of  the  order  of  court — the  executory  process — ^which 
was  to  sell  for  cash  sufficient  to  pay  the  note  due,  and  on  such  terma 
of  credit  as  were  granted  to  the  debtors  by  the  original  contact,  for 
the  payment  of  the  installments  not  then  due,  as  prescribed  by  article 
686  C.  P.  By  article  690,  the  adjudication  thus  made  has,  of  itself 
alone,  the  effect  of  transferring  to  the  purchaser  all  the  rights  and 
claims  which  the  party  in  whose  hands  it  was  seised  might  have  had 
to  the  thing  adjudged. 

If  Mr.  Packard  bought  two  lots,  or  the  whole  of  the  undivided  half 
under  the  above  order,  he  only  acquired  thereby  the  rights  of  himself 
and  his  co-debtors,  and  they  had  no  rights,  under  the  law  or  their  con- 
tract, which  could  impair  the  plaintiffs'  right  to  have  their  unmatured 
notes  paid  according  to  the  original  contract  for  their  payment.  See 
11  La.  70^  Bice  v.  Schmidt. 

In  9  La.  11,  lb.  99,  and  12  B.  206,  the  doctrine  was  announced  that 
where  the  debtor  and  owner  becomes  the  purchaser,  the  sale  does  not 
extinguish  the  debt  and  mortgage,  not  actually  paid  by  the  proceeds 
of  the  sale,  the  debtor  being  bound  by  his  contract  and  not  being  able 
to  extinguish  his  debt  except  by  payment  according  to  his  stipula- 
tions. 

In  Pepper  v.  Dunlap,  16  La.  170,  a  leading  case,  it  was  held  that 
property  could  be  sold  for  cash  to  pay  the  note  due  and  on  credit  to 
meet  the  unmatured  notes  according  to  the  contract  of  mortgage^  and 
in  Gallier  v.  Garcia,  2B.  319,  commenting  on  this  right  the  court  refer 
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to  the  above  case  in  16  La.,  and  say  that  in  Bach  a  Bale  the  sherifT 
«onId  claim  only  the  Bum  actually  intended  to  be  made,  and  state  the 
assnmpsit  of  the  purchaser  to  pay  the  outstanding  notes. 

And  this  seems  but  justice;  for  any  other  course  would  place  the 
holders  of  the  notes  for  the  unmatured  installments,  secured  by  the 
same  mortgage,  in  a  worse  position  than  that  given  by  articles  TW,  708, 
and  709  C.  P.,  to  the  holders  of  second  or  inferior  mortgages. 

Now,  if  Mr.  Packard,  being  an  owner  and  debtor,  had  bought  the 
whole  plantation  and  paid  the  debt  then  due,  he  and  the  land  would 
have  remained  bound  for  the  portion  not  due,  and  the  holders  of  the 
notes  representing  such  portion  could,  under  articles  709  and  732  C.  P.» 
proceed  to  enforce  the  payment  thereof.  The  sheriff  according  to  the 
authoritiea  already  referred  to,  could  have  canceled  the  mortage  only 
to  the  extent  of  the  debt  actually  paid. 

And  we  can  not  see  how  he  is  placed  in  any  better  condition  by 
being  the  purchaser  of  only  a  portion  of  the  mortgaged  property,  and 
paying,  as  he  contends,  the  whole  of  his  bid,  which,  at  most,  only 
amounted  to  the  sum  actually  due  at  the  time,  unless  he  alleges  and 
shows  that  the  plaintiifs  agreed  to  release  him  and  the  portion  of  the 
land  purchased  by  him,  which  he  has  not  done. 

The  principle  upon  which  the  right  of  a  mortgage  creditor  to  sell  for 
cash  and  on  credit  rests,  is  that  every  part  of  the  property  la  mort- 
gaged for  the  whole  of  the  principal  debt,  and  in  the  distribution  of 
the  proceeds  of  the  pledge,  the  holders  of  the  different  instaUmenta 
of  the  same  mortgage  are  entitled  to  participate.  1  B.  225.  In  thiB^ 
ease  the  whole  of  the  undivided  half  sold  by  the  plaintiffs  to  defend* 
ants  was  affected  by  the  mortgage,  retained  to  secure  each  and  all  the 
notes  given  by  the  purchasers  and  co-proprietors.  See  23  An.  411. 
The  payment  of  one  of  the  said  notes  did  not  release  the  mortgage  aa 
to  the  others.  It  follows  then  that  Mr.  Packard  could  not  acquire  a 
part  of  the  property  free  from  the  mortgage  securing  the  unpaid  debt 
except  upon  a  new  and  special  agreement  to  that  effect  with  the  hold- 
ers of  such  debt,  which  was  not  made ;  and  as  he  does  not  pretend 
that  the  property  did  not  sell  for  enough  to  meet  the  debt  due  and  not 
due,  thereby  necessitating  a  pro  rata  reduction  thereon,  he  can  not, 
upon  any  hypothesis,  claim  that  any  portion  of  the  mortgaged  land  is 
exempt  from  any  part  of  the  unpaid  debt.  If,  under  the  circum* 
stances,  he  has  to  pay  more  than  his  virile  share,  as  he  seems  to  fear, 
he  may  have  recourse  upon  his  co-obligors. 

The  error,  as  to  him,  is  in  supposing  that  a  sale  of  mortgaged  prop- 
erty for  cash,  to  pay  the  installment  due  and  on  credit  to  meet  those 
not  due,  extinguishes  the  mortgage  as  to  the  latter.  We  think  the 
law  and  the  jurisprudence  of  the  State  clearly  maintain  the  contrary 
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doctrine,  and  that  the  injunction  was  properly  dissolved,  and  the  plain- 
tiffs allowed  to  proceed. 
Judgment  affirmed. 

Wtlt,  J.,  eoneurring  in  the  decree.  The  plaintiffs  saed  oat  an  order 
of  seizure  and  sale  on  the  joint  note  of  C.  0.  Packard,  S.  W.  Sawyer 
«.nd  Mary  A.  Leonard,  for  $2833  33,  secured  by  a  special  mortgage  on 
the  undivided  half  of  the  ''  Sarah  plantation,"  in  the  parish  of  Pla- 
quemines. The  defendant,  Packard,  i^joined  the  foreclosure  of  the 
€aid  mortgage,  although  on  his  own  showing  he  only  owns  one-third 
of  the  mortgaged  premises. 

The  court  dissolved  the  injunction  and  he  has  appealed. 

It  appears  that  Packard,  Sawyer  and  Mrs.  Leonard,  on  the  sixteenth 
of  April,  1870,  bought  from  the  plaintiffs  the  undivided  half  of  a  tract 
of  land  known  as  the  **  Sarah  plantation,"  in  the  proportion  of  one 
undivided  third  each,  for  the  price  of  $18,000,  $10,000  thereof  cash, 
and  for  the  balance  they  executed  to  the  plaintiffs  their  three  joint 
notes  for  $2833  33  each,  due  in  one,  two  and  three  years.  In  the  act 
of  sale  and  mortgage  we  find  the  following  clause :  *'  And  in  order  to 
secure  the  payment  of  said  promissory  notes  in  capital  and  all  interest 
thereon  as  aforesaid,  together  with  all  said  attorney's  fees,  special 
mortgage  in  favor  of  said  vendors,  and  the  future  holder  or  holders  of 
«aid  notes,  is  hereby  retained  on  the  undivided  half  of  said  plantation 
or  land  herein  conveyed,  and  the  purchasers  hereby  bind  themselves 
not  to  sell,  alienate  or  encumber  the  same  to  the  prejudice  of  this 
act." 

Now  the  inquiry  is,  is  this  mortgage  an  indivisible  obligation  bind- 
ing each  and  every  acre  of  the  mortgaged  premises  for  the  payment  of 
the  entire  debt,  interest  and  attorney's  fees,  or  is  it  an  obligation  oper- 
ating in  shares,  that  is,  binding  the  undivided  share  of  each  purchaser 
only  for  the  portion  of  debt  due  by  him  as  a  maker  of  the  three  joint 
notes  t  In  other  words,  suppose  one  of  the  purchasers  in  indivislon 
should  pay  his  part  of  the  debt,  as  Packard  claims  to  have  done, 
would  the  mortgage  continue  on  his  undivided  third  of  the  mortgaged 
premises  to  secure  the  payment  of  the  sums  due  by  Sawyer  and  Mra* 
Leonard  t 

Packard  claims  that  he  paid  the  first  note  which  matured  on  the 
sixteenth  of  April,  1871,  and  that  his  co-obligors  contributed  no  part 
to  the  payment  of  said  joint  note;  that  this  payment  not  only  released 
his  personal  obligation  as  joint  maker  of  the  other  two  notes  for  like 
amount,  but  it  discharged  the  mortgage  on  his  undivided  share  of  the 
mortgaged  premises. 

The  position  is  untenable,  both  in  regard  to  the  personal  obligatioa 
and  the  mortgage. 
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He  was  only  bound  to  pay  one*t^ird  of  the  first  noto^  tkat  was  tW 
sxtent  of  Ins  personal  obligation.  The  faot  that  he  saw  fit  to  go  fortlMr 
and  pay  the  amonnt  doe  by  his  joint  obligors  on  that  note  woald  not 
discharge  his  obligation  on  the  other  two  notes^  so  iar  as  tlie  holder* 
thereof  are  concerned.  Snoh  pi^osent  would  subrogate  him  to  th*- 
right  of  the  payee  against  his  co-obligors.  It  woald  in  no  manner 
discharge  his  obligation  as  joint  maker  of  the  other  two  notes  of 
$2y833  38  each,  which  had  not  yet  matured.  Now  it  is  true  one  act 
may  contain  several  sales  and  several  distinct  mortgages.  And  if  the 
vendors  and  vendees  in  this  case  had  so  agreed,  a  deed  and  act  of 
mortgage  might  have  been  drawn  embracing  three  distinct  sales  and 
three  distinct  mortgages,  wherein  the  plaintiffs  would  convey  to  each 
of  the  purchasers  a  separate  quantity  of  land,  and  to  secure  the  price 
thereof  retain  a  special  mortgage  on  that  separate  or  distinct  part  of 
the  land.  In  such  an  instrument  there  would  be  no  joint  obligation, 
as  there  is  in  the  notes  taken  in  this  case,  because  there  would  be  no 
^iggregaUo  mentitim  between  the  purchasers ;  there  would  be  no  joint 
tie  between  them,  so  that  if  one  should  pay  and  the  others  did  not, 
subrogation'  would  arise  by  operation  of  law  in  favor  of  the  one  dis- 
charging the  joint  debt.  Each  having  «n  independent  contract  with 
his  vendors,  would  be  boond  by  a  separate  obligation,  and  it  would 
be  impossible  for  the  relation  of  joint  obligors  to  exist  between  the 
purchasers.  In  such  an  instrument  there  would  necessarily  be  thrf^ 
independent  personal  obligations  and  three  distinct  mortgages.  Here, 
however,  we  have  but  one  personal  obligation  and  but  one  mortgage, 
to  wit :  the  joint  obligation  of  Packard,  Sawyer  and  Mrs.  Leonard,  to 
pay  the  three  notes  of  $2333  33  each,  and  to  secure  these  notes  and 
all  interest  thereon  and  attorney's  fees,  a  *' special  mortgage"  is  re- 
tained ''  on  the  undivided  half  of  the  plantation,  or  the  property  herein 
conveyed." 

The  property  was  sold  in  return  for  the  joint  consent  or  promise  of 
the  purchasers  to  pay  the  entire  price,  and  a  special  mortgage  was 
retained  to  seoure  the  entire  amount  thereof.  If  one  of  the  purchasers 
had  signed  the  act  and  the  other  two  had  refused,  can  it  be  pretended 
that  the  sale  would  have  been  completed  for  any  part  of  the  land  f 
Sorely  not.  Because  the  essential  element  of  consent  would  be  lack- 
ing. The  plaintiffs' never  agreed  to  sell  part  of  the  land  in  return  fbr 
the  promise  of  one  of  the  purchasers.  They  only  agreed  to  sell  their 
-entire  interest  in  the  ''Saxah  plantation"  for  the  joint  promise  of  the 
purthaasts  to  pay  the  prioe,  which  was  $16,600— tlO,000  thereof  cash, 
aad  the  balanoe  in  three  joint  notes  of  $2833  38  each. 

ht  Stowtti^  Qyde  4t  Go.  v.  Madam  Board, ^.An«  411,  where  esish  of 
live  heirs  sold  to  their  mother,  the  defendant,  his  sha«n^iof  \^  listinifa> 
12 
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estate,  and  in  order  to  seoare  the  debt  to  each  heir  she  mortgaged  the 
entire  property;  this  ooart  held  that  the  rescission  of  the  sale  bj  foar 
of  the  heirs  did  not  remore  the  mortgage  on  the  entire  property  to> 
■eoare  the  notes  given  to  the  flfbh  heir.  True  it  was  that  the  act  con- 
tained separate  sales  of  the  slayes  of  the  five  heirs,  bnt  only  one  mort- 
gage was  given  in  which  the  purchaser  declared  that  **  all  the  said 
property  to  be  and  remain  specially  mortgaged  in  favor  of  the  payees 
of  said  notes  or  their  assignSi  until  the  full  and  complete  payment  ot 
the  same,  principal  and  interest/' 

Here  the  purchasers  signed  the  act  in  which  it  is  declared  that  *Hn 
order  to  secure  the  payment  of  said  promissory  notes  in  capital  and 
all  interest  thereon,  together  with  all  said  attorney's  fees,  special 
mortgage  in  &vor  of  said  vendors,  and  the  future  holder  or  holdera 
of  said  notes,  is  retained  on  the  undivided  half  of  said  plantation,  or 
the  property  herein  conveyed." 

'  So  therefore,  whether  the  act  before  us  contains  one  sale  to  three 
joint  purchasers,  or  three  separate  sales,  is  immaterial.  Because  there 
can  be  no  doubt  that  it  contains  but  one  mortgage  bearing  on  the 
whole  property  conveyed  to  pay  each  note,  and  all  the  interest  and 
attorney's  fees,  stipulated  to  be  paid  in  case  it  became  necessary  to 
resort  to  legal  proceedings  to  collect  the  debt. 

The  note  in  suit  has  not  been  paid.  It  is  secured  by  special  mort- 
gage on  all  the  property  conveyed  by  the  plaintiffs  to  the  three  pur- 
chasers. 

The  next  objection  raised  by  the  defendant  in  support  of  his  ii^juno- 
tion  is,  that  all  the  mortgaged  property  was  sold  by  the  sheriff  under 
the  foreclosure  of  this  mortgage  on  the  first  note ;  that  he  became  the 
purchaser  of  an  amount  equal  to  his  undivided  third  of  said  property,, 
and  having  paid  the  price  said  property  ceased  to  be  encumbered  with 
the  unpaid  installments  of  said  mortgage,  including  the  note  now  in 
suit.  This  proposition  is  unsound  in  law,  and  it  is  not  borne  out  by 
the  facts  disclosed  in  the  record. 

It  no  where  appears  in  the  record  that  the  defendant  purchased  any 
part  of  the  property  under  a  foreclosure  of  the  mortgage  on  the  flrat^ 
note. 

If  the  defense  were  a  good  one,  it  certainly  devolved  on  the  defend- 
ant injoining  the  foreclosure  of  the  mortgage  herein,  to  establish  with 
competent  evidence  the  facts  alleged,  as  the  basis  of  said  iigunctioQ* 
If  the  title,  which  he  pretends  to  have  acquired  at  the  sale  under  the 
foreclosure  on  the  first  note  exists,  he  should  have  offered  in  evidence 
the  deed  in  support  of  the  allegation.  If  the  deed  has  been  destroyed,, 
the  &ot  should  be  proved  before  secondary  evidence  of  title  to  real 
estate  can  be  received. 
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Now,  what  is  the  evideooe  which  the  defeadant  addaoes  in  auppcrt 
of  hie  defense  that  he  has  acquired  a  new  title  to  his  part  of  the  prop- 
erty under  the  foreclosure  of  this  mortgage  on  the  first  notef  He 
offers  the  writ  of  sale,  commanding  the  sheriff  to  sell  the  mortgaged 
property  for  cash,  snfEicient  to  pay  the  amount  of  the  first  note,  inter- 
est and  costs,  and  also  the  amoant  of  the  attorney's  fee,  and  the  sale 
to  be  "on  terms  of  credit  corresponding  with  the  terms  of  payment  of 
the  anmatured  notes  aforesaid."  The  note  now  in  snit  and  the  one 
dae  one  year  later  are  the  an  matured  notes  referred  to.  Upon  ttiis 
writ  there  is  Che  following  return : 

"  Beceived  June  second,  1871,  and  executed  the  within  writ  by  8ei»- 
ing  and  taking  into  my  possession  the  Sarah  plantation,  advertising 
and  selling  the  same,  and  return  this  writ  upon  the  showing  that  the 
amoant  of  the  same  has  been  paid  and  satisfied. 

<<  Signed,  BABT  DAWNET,  Sheriff.** 

This  return  does  not  show  that  the  sheriff  observed  the  formalitleB 
required  by  law  to  make  a  forced  sale ;  he  oau  not  certify  his  conola- 
sion  of  law  that  a  legal  sale  was  made ;  his  return  must  state  the  fiMts, 
in  order  that  the  court  may  determine  whether  or  not  there  was  a  sale 
of  the  property.  The  return  does  not  show  that  notice  of  seizure  was 
served  upon  Packard,  Sawyer  and  Mrs.  Leonard,  the  joint  owners  of 
the  property ;  it  does  not  show  when,  how  and  where  the  advertise- 
ment was  made;  when,  where  and  how  the  sale  was  made;  whether 
the  property  was  appraised ;  to  whom  it  was  adjudicated,  and  at  what 
price ;  and  whether  the  purchaser  complied  with  the  terms  of  adjudi- 
cation. In  the  absence  of  any  evidence  of  these  essential  require- 
ments having  been  complied  with,  it  would  be  impossible  to  conclude 
that  there  has  been  a  legal  sale  under  the  writ  which  issued  to  tha 
sheriff.  A  statement  by  the  sheriff  of  his  conclusion  of  law  on  the 
question,  whether  the  property  was  sold  under  the  writ  or  not,  can 
not  supply  the  deficiency  in  his  return. 

In  order  to  show  that  he  paid  the  amount  due  under  that  writ,  the 
defeadant  adduced  a  receipt  signed  by  E.  Lawrence,  which  is  as  fol- 
lows:   "Beceived  by  direction  and  for  account  of  Mr.  L.   Bayhi,. 
sheriff,  from  Mr.  C.  C.  Packard  the  sum  of  fifty-five  hundred  and 
ninety-one  dollars  and  twenty-six  cents  on  account  of  the  two  writs, 
of  seizure  and  sale  of  Chaflhiix  &  Agar,  and  £.  Lawrence,  from  the 
District  Court,  parish  of  Plaquemines,  against  the  said  C.  C.  Packard, 
et  als.,  and  attorney's  fee  and  costs  of  court,'  and  sheriff's  fees,  as  per 
bm  on  the  reverse  of  this  paper." 

The  writ  referred  to  in  this  receipt  in  favor  of  Lawrence,  was  a  writ 
under  a  different  mortgage  and  bearing  on  different  property  than 
that  embraced  in  the  mortgage  now  sought  to  be  enforced. 
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Asramiog  the  oorreotneBs  of  the  statement  in  this  receipt  signed  by 
Lawrence  (and  of  the  truth  thereof  there  is  no  evidence,  becaase 
Lawrence  not  being  the  sheriff,  did  not  seize  it  ander  oath),  and  what 
does  it  aoMiMt  tof  It  only  confirms  the  abatement  in  the  return,  thai 
the  sheriff  "  retamed  this  writ  upon  the  -showing  that  the  amount  of 
the  same  has  been  paid  and  satisfied."  It  does  not  prove  that  there 
was  a  siile  according  to  law  under  the  writ  of  the  property;  nor  does 
it  in  any  manner  establish  the  defense  that  the  defendant  Packard 
acquired  tibereunder  a  new  title  to  the  property,  conveyed  by  plaintiffil 
to  him,  Sawyer  and  Mrs.  Leonard  in  indirision. 

The  defendani  ofifered  in  evidence  a  letter  from  E.  Lawrence  to  the 
sheriff  which  is  as  follows :  ''  You  will  see  by  receipt  given  to  Mr.  G. 
C.  Packard  that  he  has  paid  for  his  proportion  of  the  notes  in  suit  by 
Chaffraix  &  Agar  and  myself  antl  also  handed  me  the  cash  as  per  re- 
ceipt  given  him  for  costs,  etc.  Ton  will  therefore  please  make  out  his 
title  for  the  property  purchased  by  him  on  the  Sarah  plantation." 

Now  the  mortgage  which  Lawrence  sought  to  foreclose  rested  on 
one-^balf  of  the  Sarah  plantation,  and  the  mortgage  of  the  plaintiflb 
rested  on  the  other  half  thereof. 

If  this  were  a  controversy  in  regard  to  the  mortgage  in  favor  of  Law** 
rence  as  to  the  payment  of  the  notes  secured  thereby,  the  letter  would 
have  been  admissible.  But  Lawrence's  letter  is  no  evidence  againat 
plaintiffs  in  this  suit.  It  he  had  sworn  to  the  truth  of  the  statements 
therein  contained,  it  would  not  bind  the  plaintiffs;  it  would  not  be 
admissible,  because  it  is  the  mere  ex  parte  statements  of  a  witness  . 
the  plaintiffs  have  not  had  an  opportunity  to  cross  examine.  I  thinks 
therefore,  that  the  judge  did  not  err  in  refuaing  to  admit  the  letter  of 
Lawrence  in  evidence  against  the  plaintiffs,  and  the  bill  of  exceptions 
of  the  defendant  was  not  well  taken.  The  receipt  and  letter  of  Law- 
rence can  not  establish  the  allegation  that  Packard  acquired  a  new 
title  to  the  property  under  the  foreclosure  of  the  mortgage  on  the  flrat 
note.  If  they  could  be  regarded  as  proof  on  this  point,  they  do  not 
state  the  fact.  Nor  is  it  stated  in  the  sheriff's  return.  If  the  sherifTa 
return  is  untrue,  the  defendant  should  have  had  it  corrected  so  as  to 
conform  to  the  truth.  He  can  not  expect  this  court  to  presume  from  the 
unsworn  statement  of  Lawrence,  a  stranger  to  this  mortgage,  that  he 
(Packard)  acquired  the  property  at  a  sale  on  the  first  mortgage  note* 

But  suppose  he  did  buy  in  his  part  of  the  property  on  the  pretended 
foreclosure  of  the  mortgage  note,  would  that  be  a  good  defense  to  this 
proceeding  on  the  second  note  in  the  same  mortgsget  Would  sneb. 
purchase  give  him  a  new  tilie  to  the  property  t  I  tliiiik.notk  The  de- 
fendant really  acquited  nothing  by  tbe«a4jtidieatiaa  of  hi^own.  propr 
erty  to  himself  on  the  moTtgage^.notewMch  he  rabsttlbAdlJouittji  witli 
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tw»  oHien^fbir  iHk^  prioe  of  said  property.  Befoire  tht  pretended  foioed 
•lie  he  ewned  one-third  of  the  piopertj,  and  tike  plaintii&  were  th« 
antbora  of  his  title;  alter  the  pvetended  forced  sale  he  was  mereliy  tbe 
Monr  «r  the  aa»e  property,  and  tiie  plaintiA  remained  the  anthers 
of  his  title.  The  pretended  sale  resulted  neither  in  a  change  of  title 
nor  a  change  of  possession.  The  sheriff,  as  agent  of  the  defendant, 
appointed  by  law  to  sell  hia  property  to  pay  hia  mortgage  debt^  offered 
tbe  poroperty  lor  sale,  and  at  the  ofGorii^  it  was  a^adicated  to  the 
owner  or  the  person  making  the  sale  throi^h  the  sheriff  and  the  ma- 
ohinery  of  the  law. 

The  defendant,  to  say  the  moat,  simply  bid  in  his  own  property  and 
paid  the  debt;  there  w<asno  tranafer  of  ownership  and  possession' 
there  was  no  sale. 

Taking  the  facts  as  we  find  them  in  the  record,  the  position  of  the 
defendant  in  this  case  is  utterly  indefensible. 

Beiiig  merely  the  owner  of  an  nndiyided  third  of  the  mortgaged 
property  be  iiyoins  the  plaintiffs  from  selling  any  part  thereof,  not- 
withstanding their  mortgage  importing  a  confession  of  judgment  bears 
im  all  the  property  mentioned  in  the  act  to  secure  the  payment  ot  the 
notes,  all  the  interest  thereon  and  the  attorney's  fees. 

It  ia  not  pretended  that  the  note  upon  which  this  executory  process 
issued  has  been  paid,  or  that  it  is  in  any  manner  discharged.  It  is  the 
joint  obligation  of  the  defendant  and  the  two  other  purchasers.  He  is 
bonnd  personally  for  one- third  of  the  note,  and  the  entire  property  is 
lipecially  mortgaged  to  secure  it. 

I  therefore  concur  in  the  decree  in  this  case. 


LuDELiNO,  C.  J.,  dis9enUng.  On  the  thirtieth  of  April,  1870,  Chaff- 
raix  d&  Agar  sold  to  C.  C.  Packard,  S.  W.  Sawyer  and  Mary  A.  Boul- 
ligny,  wife  of  P.  Leonard,  the  undivided  half  of  a  tract  of  land,  situ- 
ated in  the  parish  of  Plaquemines,  in  the  proportion  of  oue  undivided 
third  to  each  of  the  purchasers.  The  price  stated  is  $18,500 — $10,000 
cash,  and  the  remainder  in  the  three  joint  promissory  notes  of  the 
vendees,  of  $2833  33  each,  with  eight  percent,  interest  from  date,  due 
in  one,  two  and  three  years,  and  secured  by  a  mortgage  on  the  prop- 
erty sold. 

On  the  thirty-first  day  of  May,  1871,  Chaffraiz  &  Agar  obtained  an 
order  of  seizure  and  sale  under  said  mortgage,  against  Packard,  Saw- 
yer and  Leonard,  to  sell  the  property  purchased  by  them  to  satisfy 
the  notes  above  mentioned.  Under  the  writ  the  property  was  seized 
and  advertised,  and  the  return  of  the  sheriff  on  the  writ,  states  that 
the  property  was  sold  and  the  writ  satisfied,  although  it  does  not  state 
to  whom  the  property  was  sold  and  for  what  price. 
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On  the  tweDty-flrst  of  September,  1872,  the  said  Chaffiraiz  &  Agar 
obtained  another  order  of  seisare  and  sale,  predicated  npon  the  same 
mortgage  and  one  of  the  notes,  the  second  installment  of  the  mort- 
gage debt,  to  sell  the  same  property  previouslj  seized  and  sold  nnder 
the  first  order  of  seizure  and  sale. 

On  the  twelfth  day  of  October,  1872,  Packard  obtained  an  injunc- 
tion to  prevent  the  sale  of  his  property,  on  various  grounds,  to  wit ; 
That  a  suit  had  been  brought,  on  the  mortgage  debt,  when  the  first  of 
the  series  of  notes  had  matured,  and '  an  order  of  seizure  and  sale  had 
been  obtained  in  May,  1871 ;  that  the  property  mortgaged  had  been 
surveyed  and  subdivided  into  fifteen  separate  lots,  and  sold  in '  pursu- 
ance with  the  said  order  of  sale  for  cash,  to  pay  the  matured  note  and 
all  costs,  and  on  terms  of  credit  corresponding  with  the  maturity  of 
the  notes  not  due;  that  by  the  partition  of  the  land  and  sale  in  sepa- 
rate lots,  the  mortgage  for  the  credit  installments  attached  to  the  sep- 
arate lots  pro  rata,  and  the  old  mortgage  was  extinguished ;  that  at 
the  sale  of  the  lots  in  August,  1871,  Packard  bought  two  lots  and  paid 
the  full  price  bid,  and  that  said  two  lots  are  unencumbered  by  the 
mortgage  now  attempted  to  be  enforced  against  them,  and  the  seizure 
and  sale  thereof  is  unauthorized  by  law. 

There  was  judgment  dissolving  the  injunction,  and  the  plaintiffs 
appealed. 

On  the  trial  the  plaintiffs  in  injunction  took  two  bills  of  exceptions. 
The  first  was  to  the  reception  of  the  act  of  mortgage,  on  the  ground 
substantially  that  it  was  dead,  the  property  mortgaged  having  previ- 
ously been  sold  under  an  order  of  sale  issued  under  said  mortgage. 

If  the  legal  position  stated  in  the  objection  be  conceded,  still  that 
would  be  no  reason  for  excluding  the  act  of  mortgage.  In  truth  the 
evidence  attempted  to  be  excluded  is  necessary  to  enable  the  court  to 
decide  upon  the  merits  of  the  pleas  in  the  petition  of  injunction. 

The  second  bill  was  to  the  ruling  of  the  judge  a  quo,  excluding,  as 
irrelevant,  a  letter  written  by  £.  Lawrence  to  the  sheriff  of  the  parish 
of  Plaquemines,  who  had  made  the  sale  under  the  writs.  It  is  proper 
here  to  state  that  two  writs  or  orders  of  seizure  and  sale  had  been 
issued  again tst  the  property  in  question  in  favor  of  the  vendors, 
£.  Lawrence  and  Chaffraix  &  Agar,  who  had  each  sold  to  the  vendeea 
an  undivided  half  of  said  Sarah  plantation,  and  that  £.  Lawrence,  the 
plaintiff  in  one  of  the  suits,  appears  to  have  acted  as  the  agent  of  the 
sheriff  in  making  the  settlement  with  Packard,  after  the  sale  of  the 
property  under  the  mortgage,  and  had  received  the  payment  of  the 
price  bid  by  Packard ;  and  this  letter  was  witten  to  the  f^lieriff  after 
settlement  with  Packard.    It  is  as  follows : 
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*'  Auouax  25, 1871. 
^'Hr.  L.  Bayhi,  deputy  sheriff,  or  B.  Daunoy,  sheriff : 

**  Dear  Sir— Yon  will  see  by  receipt  given  to  C.  C.  Packard,  that  he 
has  paid  for  proportion  of  the  notes  in  suit  by  Chaffraix  6l  Agar  and 
myself,  and  also  handed  me  the  cash  as  per  receipt  given  him  lor 
costs,  ete.  Ton  will,  therefore,  please  make  out  his  title  for  the 
property  purchased  by  him  on  the  Sarah  plantation. 

''E.  LAWRENCE." 

I  think  the  letter  should  have  been  received  as  part  of  the  ra*  geata, 
Greenl.  E.  1  $  120. 

On  the  merits  three  questions  are  presented  for  solution : 

Mrft — ^Does  a  sale  under  a  mortgage  extinguiBh  that  mortgaged 

Second — ^Were  the  separate  interests  of  the  co-purchasers  mortgaged 
to  pay  the  proportions  of  the  debts  due  by  the  others  t 

Third — If  so,  did  the  purchase  by  Packard  of  two  of  the  lots,  at  a 
sale  made  under  the  mortgage,  relieve  the  property  thus  bought,  Arom 
the  mortgage,  after  he  complied  with  his  bid  f 

I.  It  is  well  settled  that  a  sale,  under  the  mortgage,  when  one  not 
tile  debtor  buys,  destroys  the  mortgage ;  and  the  mortgage  follows  the 
proceeds  of  the  sale.  If  any  part  of  the  price  was  on  a  credit,  the 
mortgage  exists  to  secure  the  payment  of  the  notes  given  for  the  price 
bid.  The  old  debt  is  extinguished  by  the  sale,  and  consequently  the 
mortgage,  its  accessory,  is  also  extinguished.  5  N.  S.  149;  7  N.  S. 
479;  16  La.  161. 

IL  I  am  of  opinion  that  the  separate  interest  of  Packard,  in  the 
Unds  purchased  by  himself,  Sawyer  and  Leonard,  was  not  mortgaged 
for  his  co-purchasers'  portions  of  the  price. 

It  has  already  been  stated  that  Packard,  Leonard  and  Sawyer 
bought  an  undivided  half  of  the  Sarah  plantation,  "in  the  proportion 
of  one  undivided  third  each,"  and  "  they  acknowledged  delivery  of 
possession  for  themselves,  their  Leirs  and  assigns,  in  the  proportion  of 
one  undivided  third  each."  They  paid  the  cash  installment,  and  gave 
their  joint  notes  for  the  remainder  of  the  price,  which  was  secured  by 
a  mortgage,  retained  on  the  property  sold. 

From  the  care  taken  by  the  parties  in  tlie  act  of  sale,  to  distinguish 
the  proportion  of  interest  bought  by  each,  and  in  payment  whereof 
they  executed  their  joint  notes,  it  appears  that  it  was  their  intention 
to  acquire  such  distinct  parts  of  the  property,  and  to  mortage  such 
parts  only  for  the  proportion  ot  the  price  thereof  due  by  each — ^in  the 
same  manuer  as  if  they  had  purchased  by  separate  acts  of  sale. 

*^  Several  obligations,  although  created  by  one  act,  have  no  other 
effect  than  the  same  obligations  would  have  had  if  made  by  separate 
flontncts."    CC.  art.  2084;  15  La.  594.   Neither  solidarity  nor  securi^ 
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tyship  ean  Iw  pvesnmed.  Therefore,  if  Packard  has  paid  his  propor- 
tion of  the  price  to  Chafliraix  ^  Agar,  thaj  ahoiild  not  be  presamed  to 
«ell  his  property  for  the  debts  of  otiiece, 

III.  Bat  If  it  be  conceded  that  the  mortgi^  wae  given  on  the  whole 
property  ae  a  secnrity  for  the  payment  of  the  whole  price,  that  the 
distinct  portion  of  each  bnyer  was  mortgaged  for  the  debt  of  his  eo- 
pnrchasers,  still  the  sale  to  Packard,  made  by  the  sheriff  under  the 
mortgage,  would  relieye  the  lots  bought  by  Packard  from  the  mort- 
gage, so  far  as  the  debts  of  his  co-obligors  are  concerned ;  for  as  to 
those  debts  for  which  Packard  is  not  personally  bound,  his  land  alone 
was  debtor  or  security.  When  it  was  sold  for  those  debts  the  obliga- 
tion against  the  land  had  been  satisfied.  At  that  sale,  quoad  the  debts 
due  by  his  co-purchasers,  Packard  must  be  regarded  as  a  third  party, 
and  when  he  paid  the  price  bid  by  him  he  and  his  said  lands  were 
released  from  further  liability  under  the  mortgage. 

The  property  having  been  subdivided  and  sold  in  separate  lots,  It 
seems  that  Packard  bid  over  two-thirds  of  the  appraisement  of  the 
property,  and  he  paid  the  amount  of  his  bid  in  cash,  and  this  money 
was  distributed  pro  rata  among  the  mortgage  creditors^  Chaffraix  S& 
Agar  receiving  their  proportion  thereof.  It  is  low  contended  that 
these  lots  thus  sold  under  the  mortgage  to  Packard  may  again  be  sol^ 
under  the  same  mortgage  to  pay  the  second  installment.  This  is 
clearly  an  error.  The  mortgage  is  indivisible — that  is,  the  property 
mortgaged  can  not  be  sold  for  a  part  of  the  debt  but  must  be  sold  for 
the  whole  debt,  and  the  proceeds  of  the  sale  must  be  distributed 
equally  on  the  several  installments,  whether  due  or  not.  If  Packard 
paid  cash  instead  of  executing  his  note  for  the  portion  of  the  price 
going  to  the  installment  not  then  matured,  and  it  was  received  by  the 
holder  of  said  note,  he  is  discharged.  Thus,  if  Packard  has  paid  the 
third  of  the  whole  price  of  the  original  purchase — for  which  alone  he 
was  personally  bound — he  is  discharged  from  personal  liability.  And 
if  he  has  paid  the  amount  of  his  bid,  and  the  parties  entitled  to  receive 
it  have  received  the  price,  the  land  thus  sold  for  the  debts  of  others 
is  free  from  the  mortgage.  The  only  inference  to  be  drawn  from  the 
imperfect  returns  of  the  sheriff  in  the  writs  is  that  the  whole  Sarah 
plantation  was  sold;  the  returns  on  the  writs  state  that  ''  the  property 
was  sold  and  the  writ  returned,  satisfied."  The  writs  commanded  the 
sale  of  the  whole  property  to  pay  the  whole  debt,  and  the  law  so 
directed.  We  can  not  presume  that  the  sheriff  disregarded  the  com- 
mands of  the  law  and  of  the  writs.  It  is  said  that  Packard  personally 
owes  the  proportions  of  each  of  the  unpaid  notes  for  which  he  bound 
himself,  which  it  is  supposed  are  unpaid.  But  it  is  an  error  to  assume 
that  any  part  of  the  original  debt  is  due.    From  the  returns  the  write 
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wen  satisfied  by  the  sale  of  the  Sarah  plantation— therefore  these 
ootes  were  extingnished,  and  the  purchasers  who  bought  the  thirteen 
otiier  lots  on  a  credit  alone  can  be  pursued  fbr  any  portion  of  the  price 
unpaid. 

It  seems  that  Packard  only  bought  two  of  the  fifteen  lots  into  which 
ifae  plantation  was  di'^ided;  and  that,  he  paid  cash  for  the  two  lots^ 
wMch  was  enough  to  satisfy  the  note  due  and  all  costs  and  attorney's 
fees;  and  as  that  seems  to  be  the  only  money  that  was  distributed 
among  the  creditors,  as  shown  by  the  statement  of  E.  Lawrence,  it  is 
liir  to  infer  that  the  other  thirteen  lots  were  sold  on  a  credit ;  and  if 
tiie  sale  was  thus  made  with  the  consent  of  the  parties,  the  mortgagees 
ean  not  disregard  the  sale,  and  seise  and  sell  the  second  time  the  twt> 
kto  bonglit  and  paid  for  by  Packard.  The  evidence  in  the  record 
preponderates  in  favor  of  the  plain tiflP.  The  defective  returns  of  the 
sheriff  should  not  prejudice  the  plaintiffs'  rights.  It  is  the  a^ndiea- 
tion,  and  not  the  shenff 's  return  so  received,  which  confers  title. 

But  I  think  the  ends  of  justice  will  be  subserved  by  remanding  the 
ease,  to  enable  the  parties  to  have  the  sheriff  amend  his  returns  on  the 
orders  of  seizure  and  sale,  by  stating  more  fully  what  he  did  under 
them  according  to  law,  and  to  enable  the  parties  to  sbow  all  the  facta 
in  regard  to  the  payments  and  settlements  made  by  Packard. 

I  therefore  dissent  from  the  opinion  of  a  minority  of  the  court. 

Taliaferro,  J.,  concurring  in  the  dissent  of  C.  J.  Ludeling. 
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No.  3062. 

DxLor  4&  Co.  V.  Wimpsob  &  Randolph-^.  H.  Ejcnkiidt  ^  Co* 

Interveners. 

The  Jiiteirv«Don  htkte  not  In  fhia  oaae,  m  ooDslgneM,  ftoqnlred  »  snperior  right  to  the  oottoo 
•hipped  to  them,  beoanae  it  wm  attached  by  plaintiib  befoxe  the  bill  of  lading  w4mi 
delivered  to  aald  oonsigneea. 

The  intorrenon  had  no  lien  on  the  cotton  in  Bliseitsippl  hj  reaaoin  of  having  famished  enp- 
ptiee  to  raise  it^  because  it  is  shown  that  such  a  right  can  only  exist  In  Mississippi  by  virtna 
of  a  contract  lien,  duly  recorded  in  the  "contract  Uen  book,"  in  the  circoit  clerk's  office,  and 
ae  sach  contract  has  been  prodooed  by  them.  Having  no  lien  for  sapplies  on  the  cotton 
in  MlMJaaippi,  the  intorvenora  did  not  certainly  acquire  one  after  it  came  into  this  State. 

A  chattel  mortgage  is  unknown  to  our  law.  It  can  not  be  enforced  in  this  Stato,  wheea 
movables  are  not  susceptible  of  being  mortgaged.  This  court  is  not  bound  by  the  comity 
of  nations  to  enforce  a  conlaraot,  which,  if  made  here,  could  not  defeat  the  righto  aoqtdred 
by  attachment  under  our  own  laws. 

The  position  taken  by  the  interveners  that  they  are  the  owners  of  the  cotton  and  therefore 
entitled  to  ito  proceeds,  contradicto  their  Judicial  admissions  in  their  petition  of  intof • 
vention,  and  tbereAore  ean  ant  be  permitted. 

APPEAL  fromthe  Fifth   District  Court,  parish  of  Orleans.    Xeon- 
moni,  J.    S,  T,  Merriek,  Baee  (£  Fosier,  for  plaintiffs  and  appellees. 
Mamdo^h,  SmgUion  A  Browne,  for  interveners  and  appellants. 
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WxLTy  J.  Oq  the  fourteenth  November,  1867^  the  plaintiffs  sued 
the  defendants  for  $4811  42,  and  attached  fifty  bales  of  cotton  on  board 
the  steamboat  Grey  Eagle,  which  cotton  the  defendants  raised  on  their 
plantation  in  Washington  county,  Mississippi. 

After  the  attachment  was  levied  S.  H.  Kennedy  &  Co.  intervened, 
claiming  to  be  creditors  of  the  defendants  in  the  snm  of  $3290,  and 
asserting  a  privilege  on  said  cotton,  because  their  claim  was  for  sup- 
plies and  cash  advanced  to  raise  it,  and  also  because  it  was  consigned 
to  them  by  the  defendants. 

The  court  gave  judgment  in  favor  of  the  plaintiffs  for  the  amount 
of  the  net  proceeds  of  said  cotton,  $2427  77,  and  rejected  the  demand 
of  the  interveners.    The  interveners  have  appealed. 

The  cotton  was  shipped  by  the  defendants  from  Washington  county, 
Mississippi,  to  S.  H.  Kennedy  &  Co.,  and  the  attachment  was  levied 
before  the  bill  of  lading  was  delivered  to  the  consignees.  The  letter 
advising  of  the  shipment  of  the  fifty  bales  by  the  Grey  Eagle,  was  not 
received  by  the  consignees  until  one  day  after  the  cotton  had  been 
attached.  The  letter  advising  of  the  shipment  of  forty-nine  bales 
by  the  Henry  Ames,  on  the  first  of  November,  1867,  was  not  notice  of 
the  shipment  of  fifty  bales  by  the  Grey  Eagle,  on  the  eleventh  of  No- 
vember, 2867,  whether  the  forty-nine  bales  intended  to  be  shipped  on 
the  Henry  Ames  was  a  part  of  the  shipment  subsequently  made  on 
the  Grey  Eagle,  or  not.  The  interveners,  therefore,  have  not,  as  con- 
signees,  acquired  a  right  superior  to  the  plaintiffs,  the  attaching  credit- 
ors. 15  An.  260;  3  B.  106,  276;  6  An.  444;  20  An.  564;  Revised 
Code,  3247. 

The  interveners  had  no  lien  on  the  cotton  in  Mississippi  by  reason 
of  having  furnished  supplies  to  raise  it;  because  it  is  shown  that  such 
a  right  can  only  exist  in  Mississippi  by  virtue  of  a  contract  lien,  duly 
recorded  in  the  '*  contract  lien  book,"  in  the  circuit  clerk's  ofloe,  and 
no  such  contract  has  been  produced  by  them.  Having  no  lien  for  sup- 
plies on  the  cotton  in  Mississippi,  the  interveners  did  not  certainlj 
acquire  one  after  it  came  into  this  State. 

They  produce,  however,  a  chattel  mortgage  which  the  defendanta 
gave  them  in  March,  1867,  on  all  the  mules,  farming  implements,  and 
the  crops  to  be  grown  on  their  plantation  in  Washington  county, 
Mississippi,  to  secure  an  indebtedness  of  $3000,  for  plantation  sup- 
plies furnished  and  to  be  furnished  by  the  interveners  to  the  defend- 
ants. 

As  a  chattle  mortgage  is  unknown  to  our  law,  it  can  not  be  enforced 
in  this  State.  Movables  are  not  susceptible  of  being  mortgaged.  Se- 
yised  Code  3289.  We  are  not  bound  by  the  comity  of  nations  to  en- 
force a  contract,  which,  if  made  here,  could  not  defeat  the  rights  ao- 
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quired  by  attachment  under  our  own  laws.  See  the  ease  of  Hughes, 
Hyllestead  &,  Co.  v.  Klingender  Brothers,  14  An.  845,  and  authorities 
there  cited. 

Bat  the  interrenors  contend  that  bj  the  laws  of  Mississippi  the  legal 
title  of  the  property  vested  in  them  by  virtue  of  the  chattle  mortgage, 
and  therefore,  as  owners,  they  are  entitled  to  the  cotton  or  its  pro- 
ceeds. 

This  position  contradicts  their  judicial  admissions  in  the  petition  of 
intervention.  Setting  up  ho  claim  to  the  ownership  of  the  thing,  they 
allege  "  that  your  petitioners  are  entitled  to  the  possession  of  said 
cotton  as  commission  merchants,  agents  and  factors ;''  and  claiming 
that  the  defendants  are  indebted  to  them  $3290,  they  pray  judgment 
against  the  defendants  for  the  amount  ''  to  be  paid  by  lien  and  privi- 
lege out  of  the  proceeds. arising  from  the  sale  of  said  cotton.'*    *    * 

The  intervenors  can  not  claim  as  owners  of  the  thing,  without  con- 
tradicting their  judicial  admissions,  which  they  can  not  do. 

Onr  conclusion  is  that  the  judgment  of  the  court  below  is  correct. 

Judgment  affirmed. 

Behearing  refused. 


No.  5106. 

Succession   or   William   Bichabdsok — Opposition    of  Elizabeth 

McQueen  et  al. 

H  !•  not  neoeoMry  thitt  the  appellant  should  dgn  the  appeal  bond;  but  an  appeal  granted  to 
Xliiabeth  HoQaeen  and  others  can  not  be  perfected  by  an  appeal  bond  signed  by  IL 
HoQoeen,  as  piinelpal,  and  G.  B.  Austin,  as  seoorlty.  The  surety  of  M.  HoQoeen  osa 
not  be  regarded  as  the  sorety  of  Elisabeth  MoQneen. 

APPEAL  from  th  -  Parish  Court,  parish  of  East  Feliciana,  ffaral- 
•on,  J.  WiekUffe,  Fisher  dt  Leake,  for  administrator  and  appellee* 
Adomt,  Kemon  ds  Lyone^  for  opponents  and  appellants. 

Wtlt,  J.  The  motion  to  dismiss  this  appeal  because  the  opponents* 
who  are  the  appellants,  have  not  given  bond,  must  prevail.  The  only 
bond  we  find  in  the  record  is  subscribed  by  M.  McQueen,  as  principal, 
and  Charles  B.  Austin,  as  security. 

It  is  not  necessary  that  the  appellant  should  sign  the  appeal  bond ; 
but  an  appeal  granted  to  Elizabeth  McQueen  and  others  can  not  be 
perfected  by  an  appeal  bond  signed  by  M.  McQueen,  as  principal,  and 
Charles  B.  Austin,  as  security.  The  surety  of  M«  McQueen  can  not  be 
regarded  as  the.  surety  of  Elisabeth  McQueen. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  the 
eosts  of  the  appellants. 
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121    436  ^^  j^  g^  Johnson  v,  J.  C.  Dunbar,  Administrator.    J.  C.  DoxBiJi  9. 

W.  J.  S,  J.0BN3ON-*€OD80l]d»ted. 

To  the  denumd  of  DonlMff  IndiTlduny-agaftBst  Johnaoii  on  a  promiiaory  Boie  glTon  fltir  molM, 
which  the  former  sold  to  the  Uitter,  the  defonae  U  the  pie*  of  eviotion.  Johnaim  •ofol^ 
ing  the  malea  tnm  Dunbar  indlTidnally  permitted  them  to  be  sold,  withuat  reilBtanoe, 
for  a  certain  tax  due  by  the  Bncoeasion  of  one  Crouoh,  of  which  Dunbar  was  admlnistr** 
tor,  and  repnrohaaed  the  aame  at  that  eale.  That  fhia  change  of  title  in  hia  hands 
amoonted  to  an  eidotion  oonatitnting  a  valid  defonae  to  the  payment  of  the  note  he  gaw 
Dunbar  individoally  for  the  price  of  the  mnlea,  is  hardly  worthy  of  consideration. 

IHiere  in  regard  to  a  price  of  land  belonging  to  the  enoeeeeian  of  Cronoh,  bought  "by  John^ 
jflon  at  a  sale  by  the  reyenae  tax  collector  of  the  United  States,  it  was  contended  that  th0 
administrator  of  said  succession  coald  not  disregard  Johnson's  title  and  attack  it  collar 
erally  by  i»rooeeding  to  sell  the  said  land  nnder  order  of  the  probate  conrt ; 

Bald-— That  the  pretended  sale  consisted  in  a  mere  notarial  oooyeyanoe,  without  an  oflbriiig 
and  an  a^udication,  made  twenty-flye  miles  from  the  place  where  the  distraining  was 
effected;  that  such  a  conyeyanoe  was  an  absolute  nullity,  and  that  the  administrator  of 
the  suoceasion  was  not  bound  to  bring  a  direct  action  to  have  the  nnUifty  thfloreof 
pronounced. 

The  bill  of  exceptions  to  the  ruliug  of  the  court  a  qua^  admitting  proof  to  show  the  flMSt 
that  there  was  no  adjudication  of  the  property  to  Johnson  by  the  tax  collector,  was  not 
well  taken.  There  was  actually  no  sale,  and  the  administrator  was  not  bound  to  tender 
to  Johnson  the  price  of  the  pretended  ssle. 

Besides,  the  next  year  after  the  acquisition  of  his  pretended  title,  Johnson  rented  the  land  in 
oontroyersy  from  the  administrator  of  the  succession— thereby,  in  effect,  conceding  hia 
want  of  title  and  acknowledging  that  of  his  adyanary. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Bapides. 
Orahorn,  J.  B.  J.  Bowman,  for  Johnson.  Manning,  for  Danbar 
and  the  soocession  of  Croach. 

Wylt,  J.  J.  C.  Danbar^  administrator  of  the  succession  of  Winder 
Crouch,  advertised  for  sale,  under  an  order  of  the  parish  court,  all  the 
lands  belonging  to  said  sneoession. 

W.  J.  S.  Johnson  claiming  to  be  the  owner  by  purchase  from  the 
United  States  revenue  tax  collector  of  one  hundred  and  forty-seven 
acres  of  said  lands,  injoined  the  sale  thereof,  alleging  that  he 
bought  said  land  at  public  sale  made  to  collect  **  the  revenue  tax  dae 
by  the  succession  of  Crouch  to  the  United  States,  amounting  to  nine- 
teen hundred  dollars,  sixteen  hundred  dollars  of  which  was  paid  by 
him  as  purchase  price  of  said  land,  and  which  inured  to  the  benefit  of 
said  estate." 

This  is  the  first  suit.  The  second  suit  is  the  demand  of  Dunbar  in- 
dividually against  Johnson  on  a  promissory  note  for  seven  hundred 
dollars  for  mules  which  he  sold  him.  The  defense  to  which  is  eviction^ 
that  the  mules  were  sold  also  to  him  by  the  revenue  tax  collector  for 
the  tax  due  by  the  succession  of  Crouch.  That  Johnson  acquiring 
the  mules  from  Dunbar  individually,  permitted  them  to  be  sold,  with- 
out resistance,  for  the  tax  due  by  the  succession  of  Crouch  and  pur- 
chased the  same,  and  that  this  change  of  title  in  his  hands  amounted  to 
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an  evictioQ  oonstitating  a  valid  defense  to  tlie  note  he  gave  Danbav 
for  the  prioe  of  the  muleB,  is  a  defense  hardly  worthy  of  the  seriooi 
eonsideration  of  this  ooart.  Johnson  could  certainly  have  sacoess- 
fally  resisted  the  sale  of  his  property  for  debt  of  the  succession.  The 
defense  is  manifestly  baseless. 

In  regard  to  the  land^  it  is  contended  by  Johnson  that  the  administm- 
tor  of  the  succession  of  Crouch  can  not  disregard  his  tide  and  attack 
it  collaterally  by  proceeding  to  sell  the  same  under  order  of  the  pro- 
bate court.  In  reply  to  this  objection  it  is  urged  that  the  pretended 
sale  by  the  revenue  tax  collector  was  an  absolute  nullity,  because  there 
was  no  offering  and  adjudication  of  the  laud,  and  that  the  mere  naked 
transter  by  the  notarial  act  from  the  tax  collector  to  Johnson  at  Alex- 
andria,  twenty -five  miles  from  where  the  property  is  situated,  did  not 
convey  the  semblance  of  a  title  to  him.  Advertisement,  an  offering, 
and  an  abjudication  are,  of  course,  essential  to  make  a  forced  sale,  and 
the  act  of  Congress  requires  that  '*  the  place  proposed  for  sale  shall 
not  be  more  than  five  miles  distant  from  the  place  of  making  the 
distraint.'' 

In  the  case  at  bar  the  pretended  sale  consisted  in  a  mere  notaxia 
conveyance,  without  an  offering  and  an  adjudication,  made  twenty-five 
miles  trom  the  place  of  distraint.  Such  a  conveyance  was  an  absolute 
nullity ;  and  the  administrator  of  the  succession  of  Crouch  was  not 
bound  to  bring  a  direct  action  in  order  to  have  the  nullity  thereof  pro- 
nennoed.  Where  there  were  an  offering  and  an  adjudication,  the 
forced  sale  can  not  be  attacked  collaterally  on  account  of  informalities 
in  the  proceeding  amounting  to  a  relative  nullity.  It  is  the  a4Jndio»- 
tion  that  transfers  the  ownership ;  and  when  Johnson  opposed  his  title 
to  the  proceeding  of  the  administrator  of  the  succession  of  Crouch,  it 
was  eompetentfor  the  latter  to  show  as  a  fact  that  there  was  no  adjadioa- 
tion  by  the  tax  collector  to  him  of  the  property ;  and  therefore  thevr 
was  no  sale.  The  bill  of  exceptions  taken  to  the  ruling  of  the  cooft 
admitting  the  proef  to  show  the  fact,  was  not,  therefore,  well  taken ; 
there  was  in  fact  no  sale,  and  the  administrator  waa  not  bound  to 
tender  to  Johnson  the  price  of  the  pretended  sale. 

Besides,  the  next  year  alter  the  acquisition  of  hts  pretended  titile) 
Johnson  rented  the  land  in  controversy  from  the  administrator  of  the' 
raocesdon  of  Ctouch,  thereby,  in  effect,  conceding  his  WMit  of  titles 
aird  acknowledging  that  of  his  adversavy. 

It  is  therefore  ordered  that  the-  judgment  herein  petpeluiitiag*  Hkm- 
iojiuietioir  of  Johnson;  and  rejecting  the  denmnd  of  DnnAiar  on^  i^m* 
note,  be  amralled,  and  itisihrtfaei^^ordtoed  tlM^said  ii^iinoehm'Ve  dkv^ 
■sited  witJt  oesto-imd'  tUat  tttc^adndnMnalNBr  of  tMe  weetiaitwn*  ot 
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Winder  Croaoh  recover  from  W.  J.  S.  Johnson  two  handred  dollars 
damages  (attorneys'  fees)  for  the  illegal  iqjanotion  herein ;  it  is  farther 
ordered  that  John  C.  Dunbar  recover  of  W.  J.  S.  Johnson  seven 
handred  dollars  with  five  percent,  per  annum  thereon  from  the  first  day 
of  January,  1873,  and  costs  of  both  courts. 

LuDELiNG,  0.  J.  disienUng. 

Beheariug  refused. 


No.  4976. 
|«iii  674  Mrs.  Anne  Ford  v.  Mrs.  Anne  Kittredoe,  Administratrix. 

The  creditor  of  h  tnccessian  cmi  call  npon  the  oonrte  of  competent  Jnriadlotloii  to  see  UiAt 
the  administrstion  thereof  be  properly  condncted. 

This  court  aeee  do  warrsnt  In  the  Uw  of  LooiaiMia  ft>r  anawering  In  the  afflrauittTe  th» 
ftUowlng  qneetlonB :  If  a  wife  sue  her  hnahand  for  a  sepaniti<m  finom  bed  and  board  and 
a  diaaolntion  of  the  community  which  ezlated  between  them,  and  Jadgment  is  pronounced 
in  her  &Tor,  dissolTing  the  commnnity ;  and  if,  after  living  apart  for  aereral  years,  and 
no  Judgment  of  divorce  has  been  prononnoed  between  them,  they  become  reconciled, 
does  reconciliation  wipe  out  the  Judgment  of  separation  and  replace  the  parties  in  the 
same  position  they  were  in  before  it  was  rendered  t  Doea  property  acquired  by  either  of 
the  spouses  between  the  time  the  Judgment  was  rendered  and  the  reconciliation  fidl  into 
the  community  f 

There  is  no  article  in  the  Louisiana  Code  which  corresponds  with  the  article  1451  of  the  God» 
Napoleon.  It  was  the  law  of  France,  even  before  the  adoption  of  that  code,  that  a  com-> 
munity  which  had  been  dissolved  might  be  reestablished.    Here  there  is  no  such  law. 

The  administratrix,  in  this  case,  has  not  filed  an  account  of  her  administration  within  m 
twdvemonth.  The  law  makes  this  her  duty,  fbr  the  non-performance  of  which,  th» 
penalty  is  dismissal  tsom  office. 

APPEAL  from  the  Parish  Court,  parish  of  Assumption.      TeU^  J. 
Le  JBlano  dk  WalUr  Quionj  for  plaintiff  and  appellant.    NiehoU  c& 
FoUe^  for  defendant  and  appellee. 

Morgan,  J.  In  1855,  plaintiff  instituted  suit,  in  which  she  prayed 
to  be  separated  from  bed  and  board  from  her  husband,  and  also  for  a 
dissolving  of  the  community.  The  same  judgment  which  pronounced 
the  separation  dissolved  the  community  of  acquets  and  gains  which  had 
existed  between  them,  and  reserved  the  question  of  the  settlement  of 
the  community  for  a  future  occasion.  SubMequently,  by  agreement 
between  the  parties,  plaintiff's  rights  in  the  community  were  fixed  at 
ten  thousand  dollars,  for  which  judgment  was  rendered  in  her  favor. 
Up  to  and  including  the  year  1860,  she  received  $1000  per  annum  from 
her  husband  as  interest  on  this  judgment.  She  then  received  £90^ 
£100,  and  in  1864  £1000.  Shortly  after  the  judgment  of  separation, 
she  went  to  Ireland,  where  she  taught  school,  realizing  therefrom  more 
than  £1200.  She  received  £50  from  some  friends  in  Ireland.  She 
sold  the  good  will  of  her  school  and  her  furniture  for  £150.  Her 
funds  were  increased  by  the  rise  in  consols,  in  which  she  had  invested* 


NEW  ORLEANS,  MABCH,  1874.  191 


Ford  T.  Kittredge,  AdminUtratxix. 


She  left  Ireland  in  1866,  taking  with  her  eleven  or  twelve  thousand 
dollars,  and  left  in  the  bank  in  Dublin  £1200.  In  1866,  she  applied  to 
her  husband  (from  whom  she  was  still  separated)  to  invest  her  meana 
for  her,  which  he  told  her  he  could  do,  with  Dr.  E.  E.  Kittredge's  name 
M  security.  She  sent  to  Ireland  for  her  £  1200,  which  came  to  her  in 
a  sterling  bill  of  exchange.  This  bill  was  sent  to  her  merchants  here, 
vho  sold  the  same  for  about  $8000.  The  proceeds  were  given  by  the 
merchants  to  her  husband. 
She  claims  to  be  the  owner  of  a  note  which  reads  as  follows : 

"  AssuicPTiOK,  La.,  June  7,  1867. 
"I800O.    On  the  first  day  of  January,  1869,  we  or  either  of  ua 
promise  to  pay  to  our  order  at  the  office  of  the  recorder  of  this  parish,, 
the  sum  of  eight  thousand  dollars,  value  received,  with  interest  at  the 
rate  of  eight  per  cent,  per  annum  from  maturity  till  paid. 
"Signed,  ''P.  W.  PIKE, 

"E.  E.  KITTREDGE.'* 
The  note  is  indorsed  in  blank  by  the  makers.    Plaintiff  says  it  be- 
longs to  her. 

No  proceedings  were  ever  taken  to  convert  the  judgment  of  separa- 
tion into  a  divorce,  and  in  May,  1868,  thirteen  years  after  it  was  ren- 
dered, plaintiff  and  her  husband  became  reconciled,  aud  are  now  liv- 
ing together  as  man  and  wife.  E.  E.  Kittredge  died.  His  snccession 
was  opened.    His  widow  was  appointed  administratrix  thereof. 

This  snit  is  instituted  by  Mrs.  Ford,  for  the  sole  purpose  of  having- 
Mrs.  Kittredge  destituted  from  her  trust  as  administratrix,  for  malad- 
ministration and  failure  to  perform  her  duties.  In  this  she  is  joined 
by  her  husband.  The  petition  reads  "The  petition  of  Mrs.  Anne 
Ford,  wife,  duly  separated  in  property,  and  from  bed  and  board  from 
her  husband  Joseph  D.  Ford,  and  of  said  Ford,  etc." 

The  allegation  that  she  is  separated  from  bed  and  board  is  not  cor- 
rect, inasmuch  as  she  was  living  with  him  when  this  suit  was  instituted. 
Whether  she  is  or  not  separate  in  property  from  him,  or  whether  she 
was  so  or  not  when  the  rights  which  she  is  now  asserting  were 
aequired,  is  another  matter  which  will  be  presently  inquired  into. 

It  is  admitted  by  counsel  in  their  brief  "  that  it  is  necessary  that 
plaintiff  be  a  creditor  of  the  succession  of  Dr.  Kittredge,  in  order  that 
she  be  permitted  to  interfere  with  its  administration.'*  The  first  ex- 
ception which  the  defendant  pleads  to  the  action  ia  that  neither^Mrs. 
Ford  nor  her  husband  are  creditors  of  the  succession. 

We  have  copied  the  instrument  which  the  plaintiff  says  is  the  evi- 
dence of  her  debt.    In  the  record  we  find  the  following  document : 
"  Parish  of  Assumption,  La.,  June  2, 1871.    I  hereby  acknowledge 
and  tecognize  the  annexed  promissory  note  for  eight  thousand^doUara 
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($8000)  drawn  by  Dr.  £.  £.  Eittredge  and  Francis  W.  Pike,  jointly  and 
severally  to  their  own  order  and  by  them  indorsed  in  blank,  of  which 
Mrs.  Anne  Ford  is  the  present  holder,  to  be  a  just  and  valid  claim 
against  the  succession  of  Dr.  £.  £.  Kittredge,  to  be  paid  in  due  coarse 
of  administration.*' 

(Signed)  ANNE  E.  KITTREDGE,  Administratrix. 

This,  it  seems  to  us,  is  the  liquidation  and  acknowledgment  of  the 
claim,  in  conformity  with  the  provisions  of  the  985th  article  of  the 
Code  of  Practice.  But  she  says  that  when  this  acknowledgment  was 
made  she  was  ignorant  of  the  fact  that  the  succession  of  Kittredge 
had  been  discharged  from  responsibility  thereon.  She  says  it  was 
discharged  because  Kittredge  was  only  Pike's  security,  and  that  as 
time  had  been  given  to  Pike  without  Kittredge's  consent,  he  is  dis^ 
charged.  Pike  says  that  Kittredge  was  only  his  security.  As  between 
Pike  and  Kittredge  this  may  be  true,  although  it  would  be  difficult  to 
make  out  of  the  document  which  we  have  copied  above,  a  contract  of 
suretyship.  It  seems  to  us  to  be  a  simple  promissory  note  made  by 
two  parties  who  bound  themselves  towards  the  world  as  debtors  for 
the  whole  amount  stipulated  therein.  Be  this  as  it  may,  the  note  was 
handed  to  Dr.  Ford  by  Pike,  and  nothing  in  his  testimony  shows  that 
Ford  considered  it  as  anything  more  or  less  than  a  promissory  note, 
drawn  by  two  persons,  both  of  whom  were  liable  for  the  full  amount 
thereof.  The  time  given  to  Pike,  when  the  note  fell  due,  consists  in 
postponing  payment  for  a  certain  time  upon  Pike's  paying  the  interest. 

On  the  thirteenth  of  July,  1870,  the  defendant  instituted  suit  against 
Pike,  claiming  from  him  $8000  upon  the  ground  that  the  note  in  ques- 
tion was  a  mere  matter  of  suretyship  as  between  Pike  and  Kittredge, 
alleging  that  the  note  was  then  in  the  hands  of  Dr.  Ford,  as  the  agent 
of  his  wife,  who  was  demanding  payment  thereof.  The  acknowledg- 
ment of  indebtedness  on  the  back  of  the  note  was  made  nearly  a  year 
after  this  suit  against  Pike  was  instituted.  What  became  of  the  suit 
does  not  appear. 

Under  these  circumstances  it  appears  to  us  that  as  between  plaintiff 
and  defendant,  plaintiff  does  show  an  indebtedness  on  the  part  of  the 
succession  of  Kittredge,  and  it  follows  that  as  a  creditor  she  can  call 
upon  the  courts  to  see  that  the  administration  thereof  is  properly 
conducted. 

But  the  defendant  contends  fiirther  that  Mrs.  Ford  is  not  the  owner 
of  the  note.  She  says  that  it  belongs  to  Dr.  Ford.  She  contend*  that 
the  Judgment  disB<^ving  the  community  between  plftintiff  and  ta^r 
husband  was  a  mere  incident  to  the  jndgmeni  of  sepaiation  from  bed 
and  board;  that  in  that  judgment  she  made  daim  to  thereatitiilien 
of  no  dotal  or  parapliemal  fiinds— that  she  olaimed,  with  vegaid  to 
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pn^erty,  nothing  bat  a  ■etUement  of  the  oommaaity — and  that  inas- 
maeh  as  a  reoonoiliation  has  taken  place  between  her  husband  and 
herself,  the  judgment  of  separation  from  bed  and  board  and  the  judg- 
ment dissolving  the  oommanity,  became  ip$o  faeto  null  and  void,  and 
that  they  were,  by  the  reconciliation,  replaced  in  the  same  situation 
in  which  they  were  prior  to  the  institution  of  the  proceedings  which 
Tssnlted  in  a  separation  from  bed  and  board  and  a  dissolution  of  the 
community. 

Thus  this  question  is  now  for  the  first  time  presented  for  solution, 
Tiz:  If  a  wife  sue  her  husband  for  separation  from  bed  and  board  and 
a  dissolutioQ  of  the  community  which  existed  between  them,  and 
judgment  is  pronounced  in  her  iavor,  and  dissolving  the  community, 
and  if,  after  being  apart  for  several  years,  and  no  judgment  of  divorce 
has  been  pronounced  between  them,  they  become  reconciled,  does  the 
reconciliation  wipe  out  the  judgment  of  separation  and  replace  the 
parties  in  the  position  they  were  in  before  it  was  rendered  f  Does 
property  acquired  by  either  of  the  spouses  between  the  time  the 
judgment  was  rendered  and  the  reconciliation  fall  into  the  community  t 
We  see  no  warrant  in  the  law  of  Louisiana  for  answering  these  ques- 
tions in  the  afBrmative. 

Counsel  for  appellee  say  that  these  questions  have  been  frequently 
passed  upon  in  France,  and  he  cites  Troplong,  Contrat  dn  Mariage, 
voL  2,  No.  1466,  who  says  that  according  to  the  contract  law  of  France 
reconciliation  is  sufficient  to  efface  the  separation.  *'  Therefore,  as  a 
general  rule,  separation  of  property  which  resulted  from  a  separation 
from  bed  and  board,  ceased  by  the  fact  of  reconciliation,  without  pub- 
lication, without  a  public  act,  without  any  express  declaration.'' 

Marcad^,  vol.  5,  p.  588,  sec.  2,  goes,  perhaps,  further.  He  says :  ''  Les 
eflbts  de  la  communant4  ainsi  r^tablie  remontent  au  jour  m^me  du 
mariage,  en  sorte  que,  sauf  I'exception  ci-apr^s,  les  ^poux  sont  r6- 
pnt^  D 'avoir  jamais  cess^  d'etre  communs  en  biens.  Ainsi,  les  biens 
qu'ils  ont  pu  acheter  pendant  la  separation,  aojourd'hni  non  avenue, 
et  qui  seraient  entr^  dans  la  communaut^,  appartienneut  h  cette  com- 
munaat6,  et  les  successions  on  donations  mobili^res  qui  leur  sont  ar- 
riv^es  y  tombent  ^galement.  *  *  *  En  un  mot,  lacommunaut^  est 
r^put^e  avoir  tocyours  dar6 ;  seulement,  les  actes  valablement  faits 
par  la  femme,  qui  durant  la  communaut6  n'auraient  pu  ^maner  que 
du  mari,  oonservent  la  m^me  efficacit^  que  s'ils  avaient  6t^  faits  par 
loi  *  *  *  Que  si  cette  portion  de  la  fortune  mobili^re  a  6t6  em- 
ployee par  la  femme  k  I'acqaisition  d'un  immeuble,  cet  immeuble  de- 
vient  an  conqu^t,  comme  si,  la  communante  durant,  11  avalt  ^t6  ache- 
te  par  le  naari  au  moyen  du  capital  que  la  femme  y  a  employ e."  Du- 
ranton  expresses  similar  views. 

18 
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Bttl;  tli«^  Aii«b«nr,  in  tfae  eirtfatfto  wUlbli  ^Ni  hAV6  4««Md;  aM  diMiv 
dietttlby  ikpo^  the  fltrllele  1491  of  the  Co^  Nl4Mll«6A»  wDritH  pfottd«# 
tMt'liie'<x>lnttiioilQ'  wtaieb  is  dl«iioly«d  by  th«  ilbplifrtitiM  fKntt  bed  atfdt 
board;  or  Ampljrof  ]^ro^M?f^  im^  b6  rH-eiliibliiAtoa'by  A'(6  oon^M  of 
ti»  parlieft ;  i^  oafo  notl  be  efaceepf  by  an  act'  pasaedf  before  a  notars^.  ^ 
this  eaaoy  the  re-established  eotnumnity  retroaets  to  ehO'  d^  ot  Ml^ 
tiage;  things  are  placM  iA  tto  eondltiotf  tAiat'tbey  would  hatel^MP 
if  there  bad  been  no  separation.  Bat  there  is  no  article  in  the  LOitit^ 
iana  oode  wliibh  corresponds  wilh  thb  ai^iele  1461  of  tlve  66de'If^>o- 
Itott.  Mr.  TropAoilgf  in  eemmenting  apon  the  second  paTagniph  of 
this  article  (which  provides  that  tho  consent  of  the  parties  ifaost  bcp 
evideweed  by  an  aot  f^bssed  before  a  notsrry  pnbUc),  ssjrs  tliat^  by.tfan^ 
ancient  law  of  France,  this  formality  was  not  necessary.  Still  it  ^hu» 
the  law  of  France,  eren  belbre  the  adoption  of  the  code,  that  a  coBi-> 
rnnnity  which  had-  been  dissoHed  might  be  re-eslifbllshed.  Here  therei 
is'ttd  sneh  law,  and  we  do  not  l^ink  thtfC  we  catf  make  one. 

Having  found  that  the  plaintiff  was  separated  ih  property  firom  her 
Ifnsband ;  that  the  note  which  H  the  basis  of  her  daiw  is  Ivor  property, 
and  that  it  is  a  debt-dve  by  the  sncce^sioiy  ol  Hittr^dge^  we  havo  no^ 
to  decide  whether  the  defendant  should  be  deprW^ed  of  her  tmef^  Btfi 
administratrix  tliereof. 

She  has  not  filed  an  account  of  her  adminiMratioil  tHebin  a  t#elTd^ 
month.  The  law  makes  this  her  dnty,  for  the  nonperformianee  of 
which  the  penalty  is  dismissal  from  oillse.    B.  S.  sisc.  9: 

She  contends  that  she  has  no  a6eount  to  render  to  any  one,  as  Bh^ 
has  had  no  funds  in  her  hands  since  her  last  account.  Admitting  thf9 
proposition  to  be  true,  Which,  however,  it  is  not  necessary  for  ns  to^ 
decide,  and  with  reference  to  which  we  express  no  opinion,  still  the 
record  satisfied  us  that  if  she  has  no  fdnds  in  hand;  ift  is  because  ato 
has  not  properly  discharged  the  duties  of  her  office.  The  largest  por- 
tion of  the  estate  upon  which  she  is  now  administering  has  been  sold, 
and  at  the  safe  she  purchased  largely.  The  sale  was  effi&cted  in  a  par- 
tition suit,  witbout  objection  firom  her.  Such  a  proceeding,  if  per* 
missibie,  can  not  certainly  prejudice  creditors.  The  sale,  however, 
was  made  and  the  amount  of  her  bid  must  be  in  her  hands.  The  cir- 
cumstances under  which  the  property  was  sold  rendered  it  only  the 
more  necessary  that  she  should  have  filed  an  account  in  accordanoe 
wilih  the  law.  The  opinion  to  which  we  have  arrived,  renders  it 
un'tfecessary  that  we  should  pato  upon  plaintiff's  bills  of  exceptiona. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
^^ttict  court  be  avoided,  annulled  and  reversed,  And  that  the  defendant 
bid  removed  from  ttie  ofllce  of  administratrix  of  th^  edtate  of  heir  lli;te  htis^ 
band  E.  £.  Kittredge,  the  defendant  to  pay  tl^e'  costd  Ih,  boOi  coutlal. 

Behearing  reftased. 
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B  if  iiiflleiMitly  dear  from  the  tenor  of  the  will  on  reovrd',  that  the  teatator  liad  the  deair*  td 
glT«  the  aaiflba  t*  the  eKeaotrisL   Any  diapoaltlcai  or  raeomnaMdaitton  taam  the  teatater 
tphi»«zeoator  in  regard  to  the  mode  hi  whioh  hla  property  ia  to  be  adminlatered  ia  a    jfllO  846 
tiffloient  indioati<m  of  hia  deaire  to  grant  the  aeiain.    It  ia  not  neoeaaary  that  the  word' 
aetelB  bar  famerted  in  th«  wiUta  eoollr^tho  power. 
The  eseontrtx  1*  entitled  to  eredit  for  inteteat  paid  to  pracure  extenaiona  of  mortgage  notea, 
it  not  being  ahown  that  ahe  had  moneys  in  hand  aaffioient  for  the  pnrpoae  of  taking  np 
the  notaa  of  the  deeeaaed  whm  the  renaewala  wvre  made.    It  waa  4mportaDt  to  thMntaaa 
Wt  of  the  eatota  that  they.iiMiiild  be  taken*  up. 
Hia  8«m  of  181,500  reported  by  the  auditor  in  thia  inataaee,  aa  amonnt  of  aalea  of  property 
of  the  aeparate  estate  of  the  deoeaaed  dnilng  hla  laat  marriage  and  charged  againair  hlv 
iHdo«r,  waa  piepariy  r^Jeetod  by  tha-oonrt  balowv  aa  there  ia  no  evideaAe  to  ahovr  thM^ 
tiie  prooeeda  of  that  property  inared  to  the  benefit  of  the  community. 
U  la  ezpreealy  annonneed  by  artiole  1749  of  the  Civil  Code  that  "all  donationa  made  between 
manled  penNmO)  during  mairtagej  thoagh  tensed  imiar  irfiiai»  ahaU  nlwsyn  be  ravooaMaif* 
The  reatoration  by  the  wife  to  the  hoaband  of  the  Tariona  artiolea  donnted  to  her  and 
the  anbaeqnent  oonveraion  of  them  by  him  for  the  oaea  and  benefit  of  the  oommnnltFf 
may  be  regarded  aa  a  roTocation  or  an  annulment  of  the  donation. 
MfgtiJtmm  thediaability  of  the  hnabaad  and  wife  to  enter  into  a  oontnot  with  each  other, 
SEseept  when  the  law  cugjireesly  permits  it,  the  promise  or  engagement  of  the  hnaband  to 
retum  to  hla  wife  the  ralne  of  the  arttolea  donated  b«ok  to  him,  by  eoplaolag  them  -wiltt 
olhem  of  the  same  kind  snd  of  the  like  Talne,  eoold  only  be  regarded  aa  an  inq^erieot 
obligation  at  beet,  and  one  that  oan  not  be  enforoed  by  law.    It  did  not  hare  the  binding 
feroe  of  a  legal  obligation  against  the  huaband  and  neither  ean  it  ha^n  agaihati  Ida  iMlrai 
A  dourtlaiL  aaado  In  mon^,  in.  the  fona^ot  the  manual  gif^  i>  Talid  withost  tlia  fonnaUty  of 

a  notarial  act  of  transfer, 
there  ia  no  foundation  for  the  aaaeitlon  that  the  provisions  of  artidle  1749  api^y  to  donatloua 
by  pnbllo  act  and  not  to  manual  giflatwhieh  xequlre  no  formalitiea  after  daliwsiy.    Tkte 
aanrt  ia  onaUe  to  dtsoorer  in  onr  oode  any  exception  to  the  rule  laid  down  in  arttolsl749. 
It  ia  contended  that,  if  by  the  act  of  donation  from  the  husband,  the  money  became  here 
abfldlutely,  then  by  operation  of  law,  article  1753  of  the  Civil  Coda^  the  ownenhlp  of^aalA 
mnnaor  ohaoigad,  and  waa  vested  in  the  heira  in  oonaeqiience  of  the  wife'a  aecoad  mar- 
riage.   The  court  thinks  that  articles  1745,  1750  and  1759  muat  be  construed  together 
with  arttole  1753,  to  which  latter  article  the  three  fermeronea  are  aobordinated,  taH  tllati 
thufc  opt— Won  ia  eontingant  upon  the  eonditiona  expnaaaad  in  the  artiole  n53»  which.  1» 
not  found  in  the  Napoleon  Code,  but  which  waa  incorporated  into  our  system  of  laws 
from  the  Roman  law  and  ^[Mnirti  Codea. 
ttaattitade  of  the  partlea  to  thialitlaatlon  would  aaem  to  praaent  a  caae  provided  for  biyr 
the  artiole  1753  of  onr  code.    During  the  marriage  large  and  valuable  donations  were 
Bade  by  the  husband  to  the  wife  in  the  ferm  of  Uie  manual  gift    nie  husband  dfod» 
lacvlBg.oMldMn  by  hia  maniaga  with  the  done%  who  has  oentmcted  aaeeond  marriagi^ 
the  ehildren  of  the  donor  still  living.    But  in  this  eaae  the  eonolusion  ot  the  court  is  that 
the  proriaions  of  article  1753  can  not  be  enforced,  for  the  reason  that  the  substanee  of 
the  dODBtfen  ia  no  longar  tangible  nor  snaoapCible  of  idestifleation.    The  property,  of 
^Ush.tho  ownership,  under  such  circumstances,  becomes  vested  in  the  children,  must 
be  tiie  aame  property  that  was  donated  to  the  wife  by  the  husband  during  the  marriage. 
Ia  this  case,  the  money  conatitnting  the  particular  doaallea  under  eonaideratlon,  haa  Um^ 
aSttftm  hatai  used  by  the  exaootgix,  the  donee,  for  the  benefit  of  herself  and  iamily.    It  ia 
na  IsmgfiT  in  ssw  aa  to  the  rights  of  the  opponents.    The  ownership  of  it  can  not  be  enjoyed 
by  the  obildren  nor  the  uaufhiot  of  it  by  the  mother,    Bhnee  the  executrix  oan  not  bo 
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Taliaferro,  J.  The  widow  and  ezeoatriz  of  the  decedent,  filed  a 
proyisuiDal  account  of  her  administration  on  the  first  of  Jnlj  1870.  A 
yigorons  opposition  was  made  to  it  by  the  heirs  of  the  deceased,  who 
are  the  children  of  the  executrix;  one  of  them,  a  married  woman  of  the 
age  of  msy  ority,  the  others,  minors  represented  by  their  tutor.  The  ob- 
jections set  Dp  against  the  account  are  very  numerous,  and  a  complicat- 
ed litigation  arose.  The  investigation  involved  the  examination  of 
accounts  and  settlements  of  some  intricacy,  and  the  subject  matter  of 
the  opposition  was  referred  to  an  auditor.  A  large  mass  of  evidence 
was  taken  before  him,  and  his  report,  when  presented  to  the  Conrty 
was  in  part  rejected,  while  other  portions  of  it  were  approved,  and  to 
to  the  extent  of  the  approval,  became  the  basis  of  the  judgment  of 
the  court.  The  opponents  appealed.  The  executrix,  in  answer  to  the 
appeal,  prays  for  various  amendments  of  the  judgment  of  the  court 
a  qua. 

A  supplemental  provisional  account  was  filed  by  the  executrix  on 
seventh  January,  1873.  This  was  opposed  by  the*  heirs  likewise ;  but 
the  opposition  was  overruled  by  the  court  and  the  opponents  seem  to 
have  acquiesced. 

Thomas  Hale,  whose  succession  forms  the  subjct  of  this  controversy^ 
was  twice  married.  He  left  descendants  only  by  the  last  marriage.  He 
left  a  will  couched  in  the  following  terms : 

*'  This  is  my  last  olographic  will.  I,  Thomas  Hale,  of  the  City  of 
New  Orleans,  do  hereby  make  this  my  last  olographic  will  and  testa- 
ment, desirous  that  my  heirs  may  avoid  the  annoyances  of  judicial 
intervention.  I  do  desire  that  an  inventory  be  taken  of  all  my  prop- 
erty  real  and  personal,  immediately  after  my  decease ;  that  no  sale  or 
transfer  be  made  thereof;  that  it  remain  undivided  for  the  uses  and 
benefit  of  my  family  during  the  life-time  of  my  beloved  wife 
Josephine  Jones,  and  in  case  of  her  death  before  the  majority  of  all 
my  children,  that  no  division  thereof  be  made  until  the  migority  of 
the  youngest  of  my  children." 

'*  Having  been  possessed  of  property  at  the  time  of  my  marriage  with 
my  present  wife,  Josephine  Jones,  and  no  inventory  thereof  existing;, 
and  having  made  no  marriage  contract  or  dower  In  her  favor,  and  in 
order  to  avoid  all  differences  of  opinion  and  litigation  that  might  arise 
as  to  the  value  thereof,  it  has  been  verbally  agreed  between  my  wife 
and  myself  that  I  would  bequeath  her  one  fifth  of  all  my  property, 
which  I  do  hereby,  subject  to  her  relinquishment  of  any  legal  claim 
she  would  have  upon  the  property  acquired  after  her  marriage ;  but  in 
case  of  any  change  of  opinion  by  her  or  her  heirs  respecting  the  relin- 
quishment aforesaid,  then  her  claim  to  the  community  property  can  be 
ascertained  by  reference  to  an  act  passed  before  F.  Grima,  notary  in 


NEW  ORLEANS,  MARCH,  1874.  197 

Siieo«Mioa  of  ThoniM  Hale.  , 

the  year  1838,  when  I  married  my  first  wife,  and  the  aforesaid  fifth 
portion  is  nail  and  yoid.*' 

I  give  and  bequeath  onto  the  Boys'  Male  Orphan  Asylum  of  this 
City  (St.  Mary),  my  dwelling  house  and  premises  at  the  Bay  of  St. 
Lonis,  State  of  Mississippi,  and  in  ease  said  property  be  sold  or  alien- 
ated before  my  death,  then  there  shall  be  paid  annually  unto  the  trustees 
of  said  Asylum  one  thousand  dollars  for  the  term  of  fire  years  after 
my  deoease,  say  95000  in  alL  I  bequeath  the  remainder  of  all  my 
property  after  the  aforesaid  bequests  be  provided  for,  unto  my  lawful 
ehildren  then  living  at  the  time  of  the  divisioo  of  my  property  afore- 
said, directed  to  be  equally  divided  among  them. 

I  do  hereby  appoint  my  wife  Josephine  Jones  the  natural  tutrix  and 
•zeeutrix  under  thi^  will,  relying  on  her  good  judgment  and  disere- 
tlon  in  the  administration  for  the  benefit  of  herself  and  ohUdren.  I 
do  further  appoint,  as  under  tutors  for  my  children,  Thomas  Gilmore 
sad  Patrick  Irwin,  both  of  this  city,  entertaining  the  highest  regard 
ibr  their  honor  and  integrity.  Signed,  written  and  dated  of  my  own 
hand,  in  the  sixty-eighth  year  of  my  age,  in  good  health  and  sound 
memory,  this  fourteenth  day  of  November,  in  the  year  of  our  Lord 
1865. 

Signed,  THOMAS  HALE. 

N§  varieimr.    New  Orleans,  June  13, 1867. 

Signed,  J.  W.  THOMAS,  Judge. 

On  the  twenty-sixth  November,  1866,  the  testator,  then  at  Paris,  in 
France,  where  he  died  a  few  months  afterwards,  added  a  codicil  by 
which  he  revoked  the  donation  of  property  at  the  Bay  of  St.  Louis, 
snbstitating  the  donation  of  95000  in  money  payable  annually  in  in- 
stallments of  tlOOO  each,  and  confirming  in  all  other  respects  his  will 
M  at  flrat  wiitten.  The  surviving  spouse  rejected  the  legacy  and 
stood  apon  her  rights  as  survivor  in  community. 

In  viewing  the  action  of  the  court  below  in  regard  to  the  contesta- 
tion that  has  arisen  in  the  settlement  of  this  succession,  it  will  be 
proper  to  follow  up  the  separate  grounds  of  the  opposition  in  the  order 
in  which  we  find  them  set  out  in  the  reasons  of  the  judge  a  quo  for 
the  judgment  rendered. 

Fhrsi — The  commission  of  Hyland  for  the  collection  of , the  rents  of 
houses,  amounting  to  $8032  75,  is  opposed  for  the  reason  that  no 
contract  existed  between  Hyland  and  the  deceased  for  the  collection 
of  these  rents,  during  his  lifetime  and  while  in  Europe ;  and  that  the 
executrix  had  no  right  to  employ  Hyland  as  collector  at  the  expense 
of  the  succession.  This  objection  was  overruled.  The  deceased  re- 
commended his  wife,  executrix  of  his  will,  to  retain  the  services  of 
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HylaDcl  in  the  settlement  of  his  Baocession,  and  HylaQd  should  not 'be 
considered  merely  as  an  ordinary  agent. 

Second — The  heirs  oppose  the  commisaion  of  iihe  execntriz  on  the 
ground  that  she  had  not  the  seizin  of  the  property  by  €he  will.  It 
appears,  said  the  court,  that  it  is  sufficiently  clear,  from  the  tenor  4>f 
the  will,  that  the  testator  had  the  desire  to  give  the  seisin  to  the  ^es- 
ecutrix.  Any  disposition  or  recommendation  from  the  testtftor  to  bi« 
executor  in  regard  to  the  mode  in  Which  his  property  is  adminitflevod, 
is  a  sufficient  indication  of  his  desire  to  gnuit  the  seizin.  Tbntitis 
not  necessary  that  Khe  word  seisin  be  inserted  in  the  will  to  oonfisr  iHid 
power.    This  objection  was  overrufled. 

Third — Opposition  is  made  to  the  payment  jof  interest  on  renewal  of 
notes  as  charged  in  the  auditor's  report,  on  the  ground  that  the  .reve- 
nues of  the  estate  were  sufficient  under  a  praper  administration  of  tke 
estate  to  satisfy  the  claims  npon  which  inteveat  has  been  paid.  Thin 
objection  was  sustained. 

Fourth — Opposition  is  made  to  the  jmdilor'a  report  in  selailion  to  the 
separate  estatte  of  Thomas  Hale  before  his  seoood  marriage,  the-oppQ- 
nents  claiming  a  larger  amoant  of  ^e  property  than  is  allowed  in  tbe 
report.  The  auditor's  report  on  this  subject  is  sustained,  except,  lipiF* 
ever,  /the  item  of  $21,500,  amount  of  sale  of  two  pieces  of  property 
sold  by  Thomas  Hale  during  l]is»aeeond  marriage. 

B9fih — ^The  beirs  opposed  the  claim  of  the  widow  and  ezeantrix  for 
#20,472  50,  on  the  ground  that  this  sum  was^he  amount  of  donationa 
made  from  time  to  time  by  Thomas  Hale  to  his  wife,  which  donatiowi 
tbey  contend  wnre  tevoked  by  the  donor.  The  auditor  in  hia  vc^fot 
jrc{jeoted  this  claim,  but  the  court  oirermledy  as  to  this  item,  the  AiAdll- 
'tor's  report  as  well  as  the  opposition  of  the  heirs. 

Sixth — The  auditor's  report  is  opposed  by  tlie  executrix  as  to  his  xse* 
jection  of  her  claim  for  $28,000,  proceeds  of  a  bill  of  exchaqge  donated 
to  his  wife  by  the  deceased  in  the  form  of  a  manual  gift.  The  rejection 
of  this  claim  by  the  auditor  is  sustained  by  the  court,  on  the  ground 
that  a  bill  of  exchange  is  an  incorporeal  right,  and  could  only  be 
tcansferred  by  donation  by  an  act  passed  before  a  notary  and  two 
witnesses. 

Seventh — The  usufruct  of  the  community  property  allowed  to  the 
widow  by  fhe  auditor  is  opposed  by  the  heirs,  on  the  ground  Chaet^the 
testator  has  disposed  of  his  property  by  will.  The  court  sustained  the 
auditor's  report  and  overruled  the  opposif^ion  of  the  heirs. 

Eighth — The  court  passed  upon  the  two  items  of  the  accounts  not 
reported  on  by  the  auditor,  one  for  21,000,  the  other  $6000,  char^^d  as 
community  funds  used  in  improving  the  seperate  property  of  Hale. 
The  court  concluded  from  the  evidence,  that  at  the  time  of  the  Qisso-^ 
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tation  of  tii6  mani^ffbf  the  inoreased  value  of  the  lots  on  Mmgadne 
flteeet  trom  the  ozpenditiire  of  Gomniaiiitiy  property  in  imfMroving  them 
•mouitod  to  $10,000,  a^id  titat  of  the  loto  on  Julia  street  to  $4000, 
making  $14,000,  and  redaoed  the  charge  to  that  Bum. 

•We  oooour  wiih  the  judge  a  guo  in  hie  ruling  in  regard  to  the  pre- 
ying iteme  under  the  number*  1,  2,  4  and  B.  We  dieeont  from  hk 
disposal  of  the  items  3,  5  and  7* 

Tk$4iem  3— We  think  the  executrix  entitled  to  credit  for  intereet 
paid  to  procure  extensions  of  mortgage  notes,  it  not  being  shown  that 
she  had  revenues  in  hand  sufficient  for  the  purpose  of  taking  up  the 
notes  when  the  renewals  were  made,  and  it  was  important  to  the 
inteiest  of  the  estate  that  thej  should  be  taken  op. 

The  Uem  4 — ^The  sum  of  $21,500  reported  by  the  auditor,  amount 
sales  of  property  of  his  separate  estate  during  his  last  marriage  and 
sbaiged  against  the  widow,  was  properly  rejected  by  the  eonit,  aa 
there  is  no  evidence  to  show  that  the  proceeds  of  that  property  inused 
to  the  heneftt  of  the  cpmmanity. 

lUm  5 — ^Tbe  claim  set  up  by  the  executrix  to  l^  reimhoveed  the  sues 
ef.$20,472|  is  founded  upon  the  .promise  of  Thomas  Hale  to  furnish  ^hisir 
with  jewelry  and  other  valuables  to  that  amount,  in  lien  of  propert|r 
of  ihat  kind  previously  given  to  her,  which  was  jiold  and  fcbe  money 
apipropriated  tO'his  use.  The  .testator  was  possessed  of  an  ample  for-, 
tee.  Qis  owned  in  New  Orleans  at  the  time  of  .hie  second  mar* 
fiege  a  large  amount  of  real  .estate,  the  rental  of  which  formed  per- 
haps She  ^(ceater  part  of  Us  income.  He  was  At  one  time,  in  connec- 
tion .with  others,  engaged  in  kirge  mercantile  opemtions  in  Meneo. 
fls  lived  in  a  style  commensurate  with  has  abundant  means.  «Fi)em 
time  to  tinie  during  his  last  marriage  he  made  dotiatioos  to  his  wile  of 
the  charaoter  and  in  the  form  of  manual  gifts.  Thesf»  consisted  >ef 
money  and  objects  of  elegance  and  taste,  as  costly  paintings,  statuary, 
jewelry  and  silver  ware.  At  one  timtr,  from  the  casualties  of  trade  he 
fonnd  himself  temporarily  embarrassed  and  heavily  pressed  >for  money 
to  meet  his  engagements  and  U>  sustain  his  credit,  in  this  emeigen^ 
his  wife  willingly  and  promptly  parted  with  the  valuiible  presents  ce- 
csived  from  her  husband  to  be  converted  into  money  for  his  relief.  It 
is  shown  to  have  been  the  purpose  of  Mr.  Hale  to  compensate  his  wifo 
for  this  aaerifloe  by  bestowing  upon  her  other  articles  of  the  same 
kind  and  like  value  to  be  selecied  by  her  in  Earope  doring  their  last 
tfip  to  thftt  continent.  His  death,  it  seems,  frustrated  this  purpose. 
Soon  After  their  arrival  in  Europe  he  was  taken  sick  and  died,. as  we 
haveaeen  early  in  the  year  1867.  iln  allowing  this  claim  we  think 
the  court. erred.  It.is.expoaisly  annouuced  by  article  1749  of  the 
€ijrtL€ode,  tliat  *' all  donations  made  betareen  manri^  persons  dniii^ 
marriage,  though  termed  inter  vivoij  shall  always  be  revocable." 
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The  restoratdon  by  the  wife  to  her  husband  of  the  YariouB  artieleft 
donated  to  her  and  the  sabaeqaent  oonTersion  of  them  by  him  for  the 
naes  and  benefit  of  the  community,  may  be  regarded  as  a  rerooation 
or  an  annollment  of  the  donation.  Bat  it  is  contended  that  there  was 
no  revocation  of  the  donation,  as  it  was  the  purpose  and  intention  of 
the  donor  to  reinstate  to  his  wife  the  value  of  the  articles  donated,  in 
others  of  the  same  kind  and  of  like  value ',  thi^t  he  had  promised  so 
to  do  and  was  prevented  alone  by  death  from  fulfilling  this  engage* 
ment;  that  his  succession  is  bound  to  fulfill  it.  Apart  from  the 
disability  of  the  husband  and  wife  to  enter  into  a  contract  with  each 
other,  except  where  the  law  expressly  permits  it,  the  promise  or 
engagement  insisted  upon  could  only  be  regarded  as  an  imperfect  obli- 
gation at  best,  and  one  that  can  not  be  enforced  by  law.  It  did  not 
have  the  binding  force  of  a  legal  obligation  against  the  husband  and 
neither  can  it  have  against  his  heirs.  The  opposition  to  this  claim 
must  be  sustained  and  the  claim  rejected. 

Skcih — The  rejection  by  the  auditor  of  the  claim  of  the  executrix 
against  the  succession,  of  128,000.  The  court  sustained  the  rcgeotioii 
on  the  same  ground  that  the  auditor  did ;  that  the  donation  consisted 
of  a  bill  of  exchange  for  that  sum,  and  the  bill  of  exchange  being  an 
incorporeal  right  could  only  have  been  donated  by  act  before  a  notary 
and  two  witnesses.  Civil  Code  art  1536.  There  is  much  said  in  the 
voluminous  testimony  of  this  large  record  in  reference  to  the  giving  of 
this  sum  of  128,000.  We  conclude  from  the  evidence  that  the  pro- 
ceeds  of  a  bill  or  bills  of  exchange  were  given,  and  not  the  bill  itself. 
The  testimony  of  the  sister  of  the  executrix  is  positive  on  the  subject^ 
and  her  statement  is  corroborated  by  other  testimony.  She  states  that 
Mr.  Hale  handed  to  her  a  package  containing  twenty-eight  United 
States  Treasury  notes,  of  one  thousand  dollars  each,  which  he  declared 
to  be  Mrs.  Hale's  money,  and  which  witness  delivered  to  her.  We 
think  the  evidence  establishes  that  the  donation  was  made  in  money, 
in  the  form  of  the  manual  gift,  and  that  a  notarial  act  of  transfer  was 
not  requisite  to  its  validity.    Civil  Code,  art.  1539. 

On  the  part  of  the  heirs  it  is  contended  that  these  funds  belonged 
to  the  community,  and  they  require  the  executrix  to  bring  them  baek: 
as  assets  of  the  successioo.  They  moreover  hold  that  if,  by  the  act  or 
donation,  the  money  became  hers  absolutely,  then,  by  operation  of 
law,  the  ownership  of  it  changed,  and  was  vested  in  the  heirs ;  thia 
change  resulting  from  her  second  marriage.  Civil  Code,  article  1753» 
This  article  reads:  "If  a  person  who  marries  a  second  time,  has. 
children  of  his  or  her  preceding  marriage,  he  or  she  can  not,  in  any 
manner,  dispose  of  the  property  given  or  bequeathed  to  him  or  her- 
by  the  deceased  spouse,  or  which  came  to  him  or  her  from  a  brother  or 
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■bter  of  aoy  ot  the  ebildren  which  may  remain.  This  property  be- 
eomes  by  the  second  marriagei  the  property  of  the  children  of  the 
pfeeeding  marriage,  and  the  Bponse  who  marries  again,  only  has  the 
HSiifraet  of  it.** 

The  ooanael  for  the  exeontrit^maintains  that  the  provisions  of  arti- 
cle 1749  apply  to  donations  by  public  act  and  not  to  manual  gifts 
which  reqaire  no  formalities  after,  delivery,  and  he  qaotes  several 
French  authorities.  We  are  unable  to  discover  in  our  code  any  excep- 
tion to  the  rule  laid  down  in  article  1749  declaring  that  '*  all  donations 
between  married  persons  during  marriage  shall  always  be  revocable.'* 
The  articles  1746,  1750  and  1752  must  be  construed  together  with 
article  1758,  to  which  latter  article  the  three  former  ones  are  subordi- 
nated and  the  operation  is  contingent  upon  the  conditions  expressed 
in  the  article  1759.  That  article  was  incorporated  into  our  system  of 
laws  irom  the  Soman  law  and  the  Spanish  codes.  It  is  not  found  in 
the  Kapoleon  Code,  but  is  derived  from  the  Justinian  Code.  De 
secandia  nnptiis.     Title  1,  Novellas  Constitutiooes  22,  chapter  23. 

81  Tero  sit  soboles  et  Alios  exhonoratos  viderit  lex,  tunc  omni  largi- 
tate  a  viro  ad  earn  veniente  cam  secundum  proprietatis  privat  partem,, 
aolum  ei  derelinquens  usumfructum.  ******  Et  generaliter 
dioendnm  est,  quod  omnis  cam  deserit  proprietatis  modus  in  iis,  quss  a 
priore  viro  in  cam  venerunt. 

**  But  if  the  law  discover  that  children  and  offspring  are  in  this 
maoner  dishonored,  then  it  deprives  her,  the  mother,  as  to  the  matter 
of  ownership  of  all  munificent  donations  coming  from  the  husband  to 
her*  leaving  to  her  only  the  usufruct.  •  •  •  •  i^n^ 
genorally  it  is  said  that  every  form  of  ownership  leaves  her  in  those 
things  which  came  to  her  by  a  former  husband." 

"  Seoundarum  nuptiarum  damna  incommodaque  aut  communia  sunt 
ntriasque  conjogis  aut  uxoris  propria.  Et  ilia  quidem  ad  lucrorum 
nnptialium  spectant  jacturam.  Yocamus  autem  lucra  nuptialia :  quse- 
ounqae  ex  ratione  qualicunque,  ad  matrimonii  tamen  spectante  causam, 
alter  oonjugum  ex  altenus  bonis  luoratus  est,  sive  sponsalitia  largitate 
id  faetom  sit,  sive  conjugali  donatione,  itemque  sive  testamento 
Inerani  ei  obvenerit,  sive  lege,  quo  in  genere  etiam  sunt,  qtiss  propter 
divoTtium  alteri  eripiuntur,  alteri  a^iciuntur.**  Muhlenbruoh  Doc- 
trina  Pandeotorum,  sec.  542. 

f*  And  indeed  they  (the  losses  and  inconveniences  of  second  mar- 
riages) contemplate  the  loss  of  nuptial  gains — and  we  call  nuptial 
gains  whatever  from  any  source,  having  reference  to  the  purpose  of 
marrlAge,  enriches  one  of  the  spouses  from  the  property  of  the  other, 
whether  that  be  effected  by  nuptial  gifts  or  conjugal  donation;  like- 
wise vHiether  it  be  denied  to  the  wife  by  testament  or  by  law.    In  this 


obas  also  are  ce^oned  ,Ui0  things  whioh  on  aoooiuit  of  divoooe 
tdbea 4biiKa7  from  oae  of  the  .papties  and  teaaafecffod  to  ilhe. other." 

The  attitude  of  the  parties  to  this  litigaAioa  wqald  aeeu  to  ppeaeol 
a  case  provided  for  by  the  artiole  1753  of  oar  code.  Daring  the  mar*, 
riage  large  and  ralaable  donations  were  made  by  the  hnsband  to  .the 
wife,  in  the  form  of  the  manaal  gift.  The  hasband  died,  lea^ing^^hil- 
4ren  by  his  marriage  with  the  donee,  who  has  oontcaoted  ^a  aeooad 
marriage,  the  xihildren  of  the  donor  atill  liriiig.  Bat  in  this  oaae  we 
conolade  that  the  proFlsions  of  that  artiole  ean  not  be  enforoed,  for 
the  reason  that  the  substance  of  the  donation  is  no  longer  tangible 
nor  aasoeptible  of  identification.  The  property,  the  ownenhip  mt 
which,  in  such  ^  oas^,  ^becomes  vested  in  the  childoen«  moat  be  4he 
name  property  tb%t  was  donated  to  the  wife  by  the  hasband  daring 
the  .marriage.  The  money  ^constituting  the  particalar  donation  oader 
«on8ideration,  has  long  since  been  used  by  the  exeqatrix  for  the.boM^ 
4t  of  herself  and  family.  A»  regards  the  rights  of  the  oppoo^nte,  lit 
is  no  Iqi^r  in^$e.  The  ownership  of  It  qpin  not  be  enjoyed  by  tha 
children  nor  the  osafruot  of  it  by  the  mother.  We  4)onclade,  th^DO- 
fore,  that  the  ezeoatrix  pan  not  be  held  liable  for  .thia  ^om  of  ^^,000, 
as  contended  for  by  .the  opponents.  The  ja4gn^nt  of.  the  court  belair 
in  regard  to  this  itepi  is  .npt  anstain^-  See  13An.tP.  143,  Neely*^. 
Stokes;  10  An.  679,  Cook  t^.  Doremas,  and  variolas  #^9^- there <Qi ted- 

The  counsel  for  ^be  executrix,  in  their  aasjwer>to/tbe  appeal,  rtleg^ 
^at  thropgh  error  and  inadvertence  of  the  auditor  tbe  exeoatrix  4i4. 
QQt  re<)eive  credit  fqr  (12,212  38,  excess  in  amoant  of  disbaqsennQiila 
orn  account  separate  estate  of  Hale  ovpr  receipts  ,fix>in  his  fS<)P#n^t^ 
estate.  We  conclude  from  the  ,afidltor's  stateqieoit  .made  twont^- 
aeventh  May,  1872,  and  filed  subseqaao^ly  to  .hin  r^pprt,  ^hat  thpr^ 
was  error  in  the  judgmont  as  alUgod,  arising  .from  error  and  omission 
on  his  part.  The  jiuc^gment  moat  .be  amended,  i^lhtwing  the  credit 
olaimed.  They  claim  a  credit  for  ti289,  amount  of  rent  collect^ 
by  Hale  for  Mrs.  JeroiSan,  e^nd  paid  by  executrix  after  Hale's  defi^^, 
and  which  it  is  Alleged  she  omitted  to  enter  as  a  debit  on  the 
a^isoonnt,  the  fact  of  ita  being  a  debt  of  the  community  not  having 
b^n, known  until  stated  by  Hyland  in  his  testimony.  Itapp^?s4o 
stand  njpon  the  same  basis  with  that  of  the  debit  of  James  Haloi  vent 
47000  placed  on  the  tableau  and  duly  audited  and  allowed. 

This  credit  must  be  allowed.  They  claim  credit  also  for  i|677, 
amount  of  various  disbursements  aet  forth  in  document  marl^ed  C  And 
not  entered  upon  the  account  of  the  executrix,  and  which  should  :l^ 
added  thereto.  Copied  from  the  ten  piiges  of  Book  of  j;4;pettdita9P» 
marked  N.  This  creditahoold  also  be  alloi^ed. 
Atfarth^  preidit  pf  JK10&9  15  is  oonteoidpd  U^r  inifavorof  theiO^eoa- 


KSW  OBCEMIS,  HABaQt  tW^  9» 


tiix'for  the-reMon  that,  from  the  oorteoted  npoct  of  the  «aditer  ikikiif 
the  .amonntB  seoeived  by  the  ezeeatrix  as  shown  by  the  rent  rc/lls  of 
Hjland,  Tarious  saniB  amoanting  to  $1059  15  were  not  deducted  as 
the/  shoald  hare  been,  the  exeoatrfx  haTing  acoonnted  for  these  itena 
on  her  tableau.  The  claim  to  this  correction  we  are  satiBiled  is  well 
fcnnded  and  it  must  be  illlowed. 

A  farther  credit  of  12165  is  claimed  by  the  ezeeatrix  as  having  been 
improperly  charged  by  fehe  auditor  against  her,  the  amount  being  for 
tenta  ooUeoted  by  Kyland  and  net  paid  over  to  Mrs.  Eale.  Both  tfas 
executrix  and  Hyland  say  that  this  sum  of  92165  was  not  paid  over  .to 
her.  The  auditor  states  in  ^is  eridence  aeeompanying  his  corre<4bed 
leport  that  there  wasefridence  that  Hyland  had  not  paid  over  this  saa 
of  ^165  to  Mrs.  Hale,  bat,  as  that  sum  was  for  esnts  and  they  wem 
collected 'by  Hyland  as  the  agent  of  Mrs  Hale,  be  charged  them  againat 
her.  'We^have  not  found  from  the  evideBce  thatthe  aaditor  was  iU'Qrror 
in  debiting  this  sum  to  Mrs.  Hale.  The  joredit  for  this  eaum  we  ooop 
4hide  ^hottM  not  be.allawed. 

ft  is  therefope  ordered  4ind  adjudged  that  the  judgment  of  the  fdia* 
ttiet«oart'be  amended  as  herein  aiteied  «nd  medifled,  and  «a  hereifi 
before  specified,  and  as  so  amended  dt  foe  isflkoMd.  All  costs  to  he 
pilid  by  the  soooession. 

Bahearing  refused. 


w     ■>  w    ■>. Ill  K  .w   p.      >  ».  ■     W'P'9^<0'- 


'No.  5062. 
SuocBssioH  OF  James  W.  Pipes. 

tUMh0  9K09QtHo9B  Sladitolb6fltl|lMl  intoln^itOMO  by  tli« deC^ndrnt  Jlfv*. 

Plpea,  we  well  taken,  and  that  at  that  time,  the  pjirUh  ooart  had  no  Juriediotlon  ratioru 

fmateHm^  or  rations  peraonm,  her  eabeeqaent  appointment  ae  administratrix,  Which  lihe 

'pvevoktd,  brlns*  thesnooeaekm  within  theeontnd  of  tbeniMMieoart,  vtA  ah*  h«e <t^«t^ 

fere  0al|}eoted.heceelf  to  ita  Jovlffdiedoa. 

Pa  the  amended  mle  taken  on  Mrs.  Pipes,  administratrix  of  the  estate  of  her  deceased  hna. 

'baB>i  and  tntrlx  of  her  minor  ohUdren,  to  show  oaose^why  a  oertain  pieoe  of  freparlf 

rianrtnigad  t»Moiix»,a  pronisiorj  neite  ladoned  hy  the  deoeesed,  shojudd  not  be  sold  4» 
payment  of  the  same,  after  the  plaintiif  had  introdaeed  his  eridenoe  oonBlsting  of  the 
Boto,  the  oonllrmation  of  Mrs.  Pipes  as  natural  tutrix,  the  aocoont  on  which  he  flgwst 

•«»  A  creditor,  1^  pnblioatlon,  Mid  the  jndgneat  homolocatlQg  the  sane,  the  iletind<a» 

.«tf9nd  eridenoe  to  eetablish  the  legations  in  her  i^nswer,  to  wit :    That  she  had  never 
filed  any  acooont,  and  that  no  one  was  anthorlaed  to  ftle  one  for  her.    The  plalnttif  ob> 

jeeted]to  the  reeepitlen  of  this  e^dsnse,«n  the  ffionnd  that  itwaaatftaoking  the  jmd|tm«nt 
•Q]]«teial|y.  The  Judge  a  9110  mfdntatnsd  the  ezoeptlon.   It  wim  an  eiror. 
defendant  merely  sought  to  show  that  the  Judgment  upon  which  the  plaintiif  relied,  was 
In  reality  no  Judgment  against  her.    The  platntUT  having  rested  hisease  upon  the ^■Cf^ 
maatt  the  defendant  was  anthorlMd  to  shew  th«t  the  Judgment  )had  <no  ftmadatlfii  to 

latvftd  i^pon.  It  i^now  a  well  reoognized  dootiine  th«t  one  nugr  use  as  a  ^bi^ld,  wh»t  he 
«aa  not  use  as  a  weapon. 
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A  power  of  attorney  giveii  by  the  administratrix  of  aa  estate,  to  admlnistor  lier  own  afhir» 
can  not  be  eonstraed  to  extend  to  the  administration  of  the  estate  of  her  deceased  hn»: 
band.    The  power  of  attorney  granted  to  a  person  to  manage  the  aflUrs  of  a  snooesslon^ 
most  be  express. 

The  acoonnt  not  having  been  filed  by  the  administratrix,  nor  by  any  one  anthoriaed  by  her» 
nothing  therein  contained  can  be  considered  as  binding  npon  her  or  npon  the  estate 
which  she  represents. 

The  claim  of  the  plaintiff;  if  not  kept  aliye  by  the  Judgment  rendered  on  the, tableau,  is  lon^ 
ago  prescribed. 

APPEAL  from  the  Parish  Coart,  parish  of  Iberville.    OroweU,  J.    A. 
dk  JS.  B,  Talbot,  for  plaintiff  and  appellee.    Favroi  dt  Lamon^  for  de- 
fendant and  appellant. 

MoaaANy  J.  The  sacoession  of  James  W.  Pipes  was  opened  in  the 
Parish  of  Iberville.  His  widow  was  conflrmedas  natural  tntrix  of  her 
ehildreny  who  were  minors  at  the  time  and  as  saoh  she  administered 
apon  the  estate.    These  proceedings  toolc  place  in  the  year  1860. 

Sabseqaently,  Mrs.  Pipes  removed  to  another  parish  in  this  State, 
whence  she  migrated  to  Texas.  This  took  place  in  October  1863. 
She  returned  to  Lonisiana,  permanently,  in  1867,  and  seems  to  have 
selected  the  Parish  of  East  Baton  Roage  as  her  domicile.  On  the 
fourth  January  1868,  she  appeared  before  the  Recorder  of  that  parish^ 
and  formally  renounced  the  community  of  acquets  and  gains  which 
bad  existed  between  her  husband  and  herself.  This  renunciation 
seems  to  have  been  filed  on  the  tenth  January  1868. 

On  the  second  May  1870,  N.  K.  Kaox,  appearing  for  the  use  and 
benefit  of  Richard  Burke,  took  a  rule  upon  Mrs.  Pipes,  in  which, 

alleging  that  he  is  the  holder  and  owner  of  a  promissory  note  for 
$7500,  with  eight  per  cent,  interest  thereon  from  the  first  January  1863, 
drawn  by  Charles  Pipes  to  the  order  of  and  indorsed  by  James  W* 
Pipes,  dated  seventh  June  1857,  and  payable  on  the  first  January  1861, 
the  note  being  secured  by  mortgage  and  vendor^s  privilege  upon  a 
certain  property  situate  in  the  parish  of  West  Baton  Rouge ;  alleging 
further  that  Mrs.  Pipes,  administering  the  estate  of  her  deceased  hus- 
band as  widow  in  community,  and  natural  tutrix  to  her  minor  children, 
filed  on  the  ninth  November  1865,  a  provisional  account  of  her  ad* 
ministration  which,  after  due  publication,  was  homologated  by  the 
judge,  and  that  upon  this  tableau  he  was  placed  as  a  creditor  for  the 
amount  of  the  note  which  he  now  holds,  and  that  his  mortgage  and  privi- 
lege was  therein  recognized )  and  alleging  that  he  has  a  right  to  have  said 
property  sold  for  cash  to  pay  his  debt,  interest  and  costs,  took  a  rule 
upon  Mrs.  Pipes,  as  widow  in  community  and  as  tutrix  to  her  minor 
children,  to  show  cause  why  the  property  referred  to  should  not  be 
jBold  for  cash,  and  his  mortgage  and  privilege  claim  be  p  lid. 

To  this  rule  Mrs.  Pipes  pleaded : 

Fir$i — ^That  the  Parish  Court  had  no  jurisdiction  raUone  VMieruBf  be- 
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eaaiEto  her  children  haylDg  reached  the  age  of  majority,  or  being 
emancipated,  she  can  not  administer  the  estate  of  her  hasband  as 
nataral  tntrix. 

Second — ^Becanse,  if  snryiying  partner  in  commanity  and  responsiblci 
the  demand  against  her  exceeding  $500  can  not  be  enforced  by  the 
parish  conrt,  for  jrant  of  jurisdiction. 

Third — That  the  coart  had  no  jurisdiction  ratione  per$oiMB,  as  she  is 
not  saed  at  her  domicile. 

Sabseqaently  she  applied  to  be  and  was  appointed  administratrix  of 
her  deceased  husband's  estate. 

The  exceptions  were  tried  and  maintained,  reserving  to  the  plaintiiT 
in  rule  the  right  to  amend  and  make  Mrs.  Pipes  a  party  as  administra- 
trix, which  was  done. 

In  her  answer  she  reiterates  all  the  averments,  allegations,  and  de- 
lenses  which  she  made  io  her  exception.  She  admits  that  a  pretended 
account  was  rendered  in  her  name  as  tutrix  administering  the  estate 
of  her  husband,  and  that  the  account  was  homologated ;  but  she  denies 
that  the  account  was  filed  with  her  knowledge  or  consent,  or  that  the 
attorney  who  filed  it  had  any  authority  whatever  to  present  it ;  that 
the  account  could  have  no  effect  against  her,  the  heirs  or  creditors 
of  the  estate,  because  it  merely  purports  to  give  a  statement  of  the 
eraditors  of  the  estate  and  the  debts  which  may  have  been  paid  or 
were  then  due,  or  of  the  property  of  the  estate  then  existing  in  kind, 
but  does  not  show  that  she  had  collected  and  disbursed  any  money  of 
the  succession,  and  was,  therefore,  neither  an  account  nor  a  tableau  of 
distribution.  She  prays  that  the  account  presented  by  the  attorney  on 
the  nineteenth  December,  1865,  and  the  judgment  of  the  court  of  the 
third  January,  1866,  homologating  the  same  may  be  declared  null  and 
void,  that  the  rule  taken  against  her  be  dismissed,  and,  finally,  to 
plaintiff's  demand  she  pleads  the  prescription  of  five  years. 

There  was  judgment  against  her,  and  she  has  appealed. 

Assuming  that  the  exceptions  filed  to  the  original  rule  were  weU 
taken,  and  that,  at  that  time,  the  parish  court  had  no  jurisdiction 
roHone  materia,  or  raUane  persona,  her  appointment  as  administratrix 
(which  she  provoked)  brings  the  saccession  within  the  control  of  the 
parish  court,  and  she  has  therefore  subjected  herself  to  its  jurisdiction. 

Knox  excepted  to  the  answer  filed  by  the  administratrix,  on  the 
ground  that  it  seeks  to  set  aside  and  annul  indirectly  a  judgment  of 
the  district  court,  which  can  only  be  done  he  says  by  a  direct  action. 
On  the  trial  of  the  rule,  after  the  plaintiff  had  introduced  his  evidence 
consisting  of  the  note  he  holds,  the  confirmation  of  Mrs.  Pipes  as 
natural  tutrix,  the  lEu^count  upon  which  he  figures  as  a  creditor,  its 
publication  and  the  judgment  homologating  the  same,  the  defendant 


s0»  snnnftis  doMt-p  os  umsiiiRA, 


oiltoed  crri^Mce  t<re0eabllili  Vbe  allegirtfoM  ittr  her  awMVwr,  Titf: 
lAte  had  never  ffled'  amy  a»eoanft,  and  that  a^anvrwMiaiiMicriaed  to* 
ille  one  for  her.    The  plaintiff  objected  to  the  receptioix  of  this-  9/f^- 
denoe  on  the  ground'  tbat  iv  waa  aetaelclttf  a  judgoMti^  tfiliirte—ily> 
Hiii  ezoeption  was  matntliiBed^.    We  thhtit  oar  brother  of  the  pariahj 
ooart  erred.    Defendant  was  not  aa  aetor  seeking  to  aoaol  a  j«igflM«ti 
iHiich  had  been  lendered  <gaiaet  her.    She*  merefy  eoogbl  to  ritow 
that  the  jadgment  upon  which  the  plaintiff  reiiadi  wasi  ia  aealaly  not 
jtidgment  against  her;    The  plaiaftiff  atoed  his  case  apoa  the  Jn^g- 
ment.    She  was,  we  think,  authorised  to  show  that  the  jndgasent  had 
Ho  foundation  to  test  upon.    We  MAere  it  i»  nsw  a  well  recogniaed 
doctrine  that  one  ma^  use  aa  a  shield  what  ho  eao-noi  use  as  a  weapon.. 
The  judgment  was  worthless  against  her,  she  nevet  having  signed  thft 
acooant  upon  which  it  was  rendered,  and  never  having  aatiiorisad  aay 
ittiB  to  sign  or  present  it  for  her.    To  this  end  har  testimoiij  is  posi-^ 
tlve,  and  the  attorney  who  filed  the  aeoount  unsigaod  bj  her^  Baya.thatik 
Be  was  never  directly  autliorised  bj  bet  to  Me  it.    He  ssya  ha.  did  8i> 
irith  the  approbation  of  her  son-ia-law  with  whem  he  cettSQlted,  aadb 
Ulio,  he  supposed,  held  her  general*  power  of  aittomey,  thougiL  hm 
never  saw  it.    He  did  hold  her  power  of  attorn^,  but  this  power  oA 
attorney  gare  him  control  over  her  own  afliMrs  alone,  aad  contains  urn* 
mention  whatever  of  the  estate  of  her  husband.    We  understand  UmA. 
the  power  of  attorney  gnmted  to  a  person  to  manage  the  sflhiis  of  tm 
succession  must  be  ejcpresn.    He  says  he  did  bave^  a  conversation  wttia 
the  counsel  who  told  him  that  he  intended  to  file  an  aceooat  aad  plas» 
Knox  upon  it,  but  that  he  remonstrated  with  him  and  that  he  had,  aci 
kuowledge  of  its  having  be«n  filed  until  tho  service  el  the  preaent» 
rule  upon  Mrs.  Pipes. 

The  account  not  having  been  filed  hy  the  tutrije,  nor  by  sny  oaar 
authorised  by  her,  nothing  therein  contained  can  be  eonaidered  am 
binding  upon  her  or  upon  the  estate  which  she  repreaeated. 

The  claim,  if  it  wsa  not  kept  alive  by  the  judgment  reodas^  on 
the  tableau,  is  long  ago  prescribed.    The  note  was  due  on  the  fla4. 
January,  1861.    These  pxoceedinge  were  instituted  only  oa  the  sssaaA 
lEay,  187D. 

It  is  therefore  ordered,  adjudged  and  dooreed,  that  the  judgment  of 
tiie  parish  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  fkvor  of  the  deitodant  ia  tlie  rule,  plaintiff  paying  coata- 
in  both  courts. 

Wylt,  J.,  difamUffy. 


fSaeoetrioB  of  Daniel  WiHianw— llSte'  fHfifUJf  it:  VhlUama,  Adminlfltnikrix,  opponent. 

SuocBSSiOK  OF  T^titttt  VftLLiAiiS^SRta.  S'ABAEt  tL  Williams,  Ad* 

ministratriz,  Opponent. 

aUkii^&MMX^  ^  r«Ai^Vtt  «rf  iAmltilflitraltdr  »ti^  fbi'oe  hlib  td  Mdouit  la  probate  in  its  o&ar> 
IM0f,  attd  file  pdrhAf  ootut  had  jnriadidtlon  of  the  salt  The  penalty  InfUoted  under 
Motion  9  of  the  BoTised  Statotee  of  1870  la  only  an  Inoidemt  to  the  anit. 

APjPS'AtL  fM«i  tlM  Probttt^^  CboM^  frivrtftlr  of  M  tf«lMa.    BuvmA; 
aotinff  PMiab  JiidgBi    21  ifl  Jl  Jl^  iKMt  aod  J.  JJv  J(RmI^  fHii  o^o^ 
neDl  and  appellee.    Kernan  d  Xyim*,  for  appellants. 

LuDKLiKO,  C.  J.    The  saeoewion  of  Hiiam  Williaou  wae  adBkinia*- 
tared  by  Daniel  Williams.    In  November,  1870,  the  widow  of  Hiram 
broaght  anit  against  Daniel  Williams,  administratOTi  to  destitate  huB' 
of  his  office,  to  compel  him  to  account,  and  to  have  the  penalty  of  the 
law  inflicted  npon  him.    This  salt  was  broaght  in  the  parish.  cearV 
ftom  which  the  administrator  had  received  his  appeintmBnt^  and  thev^ 
was  judgment  against  Daniel  Williams,  removing,  him  from  his  traat», 
oidering  him  to  render  an  aocoanty  and  condemnsog  him  to  pay  to  th«; 
estate  of  Hiram  Williams  ten  per  cent,  on  the  various  amounts  for* 
which  he  was  responsible.    Daniel  Williaias  having  died  shortly  aften 
this  judgment,  his  widow  became  the  admioistratf la  of  his  sueceasioBa 
In  1873y  she  filed  her  final  account  of  Daniel  WiUiama'  estate^  mad  the 
widow  and  administratrix  of  Hiram  Williams'  estate  filed  an  oppesi- 
lion  to  said  account^  and  prayed  to  have  the  amount  of  the  jndgmenti 
in  favor  of  the  estate  of  Hiram  against  Daniel  Williams  placed  on  tbef 
tableau  of  debts.    The  opponent  opposed  several  items  on  the  accouat|f 
but  as,  in  our  opinion,  the  judge  a  gao  correctly  decided  these  qoMK 
tionSf  which  depended  only  upon  the  evidence,  we  deem  it  unnecessary 
to  review  them  in  detail  here.    The  accountant  moved  to  dismiss  the; 
opposition  on  the  ground  that  the  succession  of  Hiram  Williams  waa» 
not  creditor  to  the  estate  of  Daniel,  inasmuch  as  the  judgment  afore- 
said waa  rendered  by  a  court  without  jurisdictiott  ratione  materugf  and 
was,  therefore,  utterly  null.    The  judge  a  quo  refused  to  dismiss  the 
opposition,    and  rendered  judjjj^ent  in  favor  of  the  opponent  for 
$3195  27.    From  this  judgment  the  aecottnfeaot  appealed. 

The  proceeding  to  destitate  an  administrator  and  to  force  him  to  asv 
count  ia  probate  in  its  character,  and  the  parish  court  had  jurisdiction 
of'theatitt.  Tito  pena/lcy  inflicted  uAdCr  section  nine  of  the  Bevised 
Statatea  of  1870,  is  only  an  incident  to  the  suit. 

We  thittk  HiMtt  subattalial  justice  haa  been  done  between  tiie  partiAa 
by  tfc»  JftJgstrtnt  aijpftea^d  from. 

IS  Is  tiMMfottd  cffdersd^atid  a^jtld^d  tbat  ftke  judgm^it  be  affinned 
with  coata  of  appeal. 
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No.  5028. 
JULES  A.  Blahc  «.  8.  0.  Soauooa. 

The  erldenos  shcnra  tbM  the  deftdduit  narer  oltJeotAd  to  tbs  tncaneotneu  el  the  BMoniit 
nodered  to  him  unU]  kftar  the  Inotltatloii  of  thU  (olt  on  uld  aoamuit.  It  U  an  Moooat 
itkUd  :  «Knj>ta  anvlit.    ThepnuTipUanaf  three  jeue  does  Dot  npplf  to  sooh  to  Meoant. 

APPEAL  froia  the  Ninth  Judicial  District  Conrt,  parish  of  Natohi- 
toohea.  Orihorn,  J.  TFiUtam  H.  Levg,  for  plaiociff  and  appellaat. 
O.  Ohaplin  <£  8on»,  Jack  i£  Pienon,  for  defeadaat  aad  appellee. 

LuDBLiNQ,  C.  J.  This  anit  is  to  reoover  th«  amoants  of  a  note  and 
an  aoooaut  alleged  to  be  dae  by  the  defendant. 

The  defence  relied  npon  la  the  presoripcion  of  fire  years  against  the 
note  and  three  years  against  the  aooonnt. 

The  evidence  shows  that  the  eourse  of  presaription  against  the 
Dote  vas  interrnpted  by  the  acknowledgment  of  the  debt,  before  its 
prescription.  It  also  appears  from  the  eviieQce  that  the  aooonnt  wits 
rendered  to  defendant  and  that  he  never  objeoted  to  its  inoorreotneas 
antil  after  the  Institatioa  of  this  snit.  It  ia  an  aoconnt  stated  eompta 
arriU,  and  the  preaoription  of  three  years  does  not  apply  to  snoh  an 
aooonnt.  20  An.  119.  See  19  An.  185  ;  4  La.  511 :  14  La.  34 ;  3  Bob. 
362;  12  Bob.  544;  4  An.  197,  Freeman  v.  Hovell. 

It  ia  therefore  ordered  and  adjudged  that  the  jadgment  of  the  lower 
court  be  aonolled ;  and  that  there  be  judgment  in  favor  of  the  plain- 
tiff and  against  the  defendant,  for  the  earn  of  three  thoasaad  fira 
hundred  and  fonr  dollars  and  forty-two  oents,  with  eight  per  oeot. 
per  annum  from  the  sixteenth  of  Uarch,  I86I,  with  reoognition  of 
mortgage  on  the  property  deaoribed  in  the  act  of  mortgage  ;  and  for 
the  further  sum  of  one  thousand  six  hundred  and  seTeateen  dollars 
and  thirty-eight  oents,  with  fire  per  cent,  per  annum  from  the  sixteenth 
of  Hay,  1S61,  till  paid,  and  oosta  of  both  courts. 


No.  S012. 
Bbidost  Bookbi,  et  al  v.  Joseph  Rodham  et  ol. 

sdge  fixed  nosinaant  (be  the  appeal  bond  and  ■  lospeailvo  appeal  ma  graotod 
ig  bond  oondltloned  acoordiug  to  law,  the  appaal  will  be  dlinila»d.  The  amoiint 
ippeal  band  la  not  lafflclent  for  a  aiupendrg  ^peal.  and  ic  will  not  do  to  s  d» 
I  one,  beeana«  It  waa  Dot  (or  an  ainoDnC  fixed  b;  Uiejadge. 

LL  from  the  Serenth  Judicial  Diatrict  Court,  pariah  of  Pointe 
)ee.    ^rrar.  Judge  od  Aofl.    Jury  trial.    Xeoite  and  PoimU,  for 
I  and  appellees.    John  Toitt  &  B.  Phtlltiw,  for  defendanta  and 
ts. 
J.    In  this  case  the  judge  fixed  no  aqonnt  for  an  appeal 
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bond.  A  BospensiFe  appeal  was  granted  on  appellants  giving  bond 
conditioned  according  to  law. 

The  amount  of  the  appeal  bond  is  not  sufficient  for  a  suspensiTO 
appeaL  It  will  not  do  for  a  deyolntive  appeal,  because  it  is  not  for  an 
amount  fixed  by  the  judge.  The  motion  to  dismiss  on  this  ground 
must  therefore  prevail. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  ap- 
pellants' costs. 

Behearing  refused. 


No.  5058. 
E.  BoBDicKBB  V,  John  East  et  als. 

0I4*<>^<M^  ^M  made  by  defondaata  to  the  introdnetioii  of  a  diafl;rain  marked  A,  on  the  ground 
thai,  in  an  action  of  boundary,  an  official  and  aathorised  surrey  only  can  be  made  the 
baaia  of  proceeding,  and  that  the  diagram  being  a  prlv&te  inatrvment  or  act  of  the  plain- 
till^  la  inadmiasible.  The  court  a  qua  admitted  the  diagram  to  be  naed  by  the  witneaaea 
on  the  atand  to  ahow  the  locut  in  quo^  and  the  boundary  in  diapnte.  This  ruling  waa 
oorreot  under  the  pleadings.  The  plaintiff  had  the  right  to  ahow  the  ezlatence  and 
locality  of  the  alleged  ancient  line  of  division  between  the  lands  of  the  parties  by  paid 
eyidenee,  and  the  diagram  was  admissible  to  enable  the  witnesses  to  render  their 
testimony  intelligible  to  the  court  and  Jury. 

the  ol^ection  to  the  admission  of  evidence  showing  that  John  Eaat  had  pointed  out  to  plain- 
tiff in  1671,  the  line  in  question  aa  the  eatablished  boundary,  waa  not  well  founded.  John 
Bast  ia  one  of  the  defendants,  and  the  husband  of  Frances  Bast,  the  owner  of  the  land, 
and  aeems  to  haye  acted  for  his  wife. 

▲  bill  of  exceptions  waa  taken  to  the  admission  of  testimony  introduced  by  the  plaintiff  to 
disprove  »  statement  made  by  one  of  his  own  witnesses.  The  testimony  wsa  admiaaible. 
It  waa  offered  not  to  impeach,  bat  to  rebut.  This  court  understands  the  rule  to  be,  th*t 
althoo^  a  party  introducing  a  witness  is  not  permitted  to  impogn  his  character  for 
Teradty,  and  to  show  that  he  is  not  worthy  of  belief  he  may  nevertheleaa  introduce 
eridenoe  to  rebut  a  statement  made  by  the  witness  aa  to  a  particnlar  fact. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Fe- 
liciana. OoUf  J.  Jury  trial.  Keman  A  Lyont,  Kilhourne  d  Me- 
Tea,  Ibi  plaintiff  and  appellee.  K.  A.  Gross  dk  D.  0.  Hardee  and  (7. 
P.  Defssj  for  defendants  and  appellants. 

Taliafbrro,  J.  This  action  was  instituted  by  the  plaintiff  to  pro- 
hibit the  defendants  from  encroaching  upon  his  land  in  disregard  of 
tiie  ancient  boundary  line  established  between  their  tracts,  and  to 
recover  damages  for  the  wrongful  encroachment  so  made  by  the  de- 
fendants upon  his  premises,  and  to  have  the  alleged  ancient  boundary 
line  between  those  tracts  recognized.  The  plaintiff  proceeded  by  in- 
junction against  defendants  who  disregarded  the  order,  and  the  plain- 
tiff sued  out  a  second  injunction  which  the  defendants  succeeded  in 
having  dissolved  by  entering  into  bond.    From  the  order  dissolving  v 

the  injunction  the  plaintiff  appealed.    This  court,  in  March,  1872, 
annulled  the  order  and  reinstated  the  ixgunction.    24  An.  154. 
14 


fA 
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The  caae  was  tried  before  a  jary,  which  returned  a  verdict  in  fayor 
of  the  plaintiff,  recognizing  the  ancient  bonndary  line  delineated 
apon  a  diagram  in  the  record,  designated  by  the  letter  A,  and  awarded 
the  plaintiff  eight  hundred  dollars  damages.  From  this  judgment  the 
defendants  have  appealed. 

In  an  amended  answer  to  the  appeal,  the  defendants  pleaded  the 
prescription  of  Are,  ten,  twenty  and  thirty  years. 

The  decision  of  this  case  depends  mainly  on  questions  of  fact.  Be- 
fore proceeding  to  consider  the  evidence,  it  will  be  proper  to  examine 
several  of  the  various  bills  of  exceptions  found  in  the  record.  Objec- 
tion was  made  by  defendants  to  the  introduction  of  the  diagram 
marked  A,  on  the  ground  that  in  an  action  of  boundary  an  official  or 
authorised  survey  only,  can  be  made  the  basis  of  proceeding;  that 
the  diagram  being  a  private  instrument  or  act  of  the  plaintiff,  is  inad- 
missible. The  court  admitted  the  diagram  to  be  used  by  the  wit- 
nesses on  the  stand,  to  show  the  locus  in  quo  and  the  boundary  in  dis* 
pate.    We  think  the  ruling  correct  under  the  pleadings. 

The  plaintiff,  as  we  understand  his  petition  and  supplemental 
petition,  is  not  suing  to  have  the  boundaries  of  the  parties  established 
as  a  matter  not  distinctly  and  satisfactorily  understood,  but  rather  ta 
restrain  the  defendant  from  infringing  upon  his  rights  in  an  illegal 
and  unwarrantable  manner  by  interfering  with  him  in  the  construc- 
tion of  a  fence  along  the  ancient  and  well  defined  boundary  line  be- 
tween their  lands,  by  illegally  causing  his  laborers  and  employes  to 
desist  from  the  work  of  building  the  fence,  and  by  forcibly  crossing^ 
the  division  line  between  them  and  occupying  about  one  hundred  acres 
of  his  cleared  land,  and  that  in  disregard  and  violation  of  the  first 
injunction  he  had  to  resort  to,  to  preserve  his  rights.  He  prays  that 
the  alleged  ancient  division  line  be  recognized  as  the  boundary  be- 
tween the  two  tracts.  Under  these  allegations  we  think  the  plaintiffs 
had  the  right  to  show  the  existence  and  locality  of  the  alleged  ancient 
line  of  division  between  the  lands  of  the  parties  by  parol  evidence, 
and  that  the  diagram  was  admissible  to  enable  the  witnesses  to  render 
their  testimony  intelligible  to  the  court  and  jury. 

The  plaintiff  in  his  own  testimony,  offering  to  prove  that  after  his 
purchase  of  the  land,  John  East,  one  of  the  defendants,  pointed  out 
to  him  in  1871,  the  line  in  question,  as  the  established  boundary  be- 
tween the  tracts,  objection  was  made  that  as  to  Mrs.  Frances  East,  the 
owner  of  one  of  the  contiguous  tracts,  such  statements  were  res  inter 
alios  ncia^  and  could  not  affect  her.  The  court  admitted  the  evidence 
on  the  ground  that  Mrs.  East's  ownership  of  the  land  was  not  perfected 
until  July^  1872,  the  time  of  the  registering  of  the  adjudication  of  the 
land  to  her  in  March,  ISTSS,  at  sheriff's  sale ;  that  it  only  took  effects  a 
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against  a  third  party,  from  the  time  it  was  recorded.  The  teatimonj 
was  properly  received.  John  East  is  one  of  the  defcDdants,  and  the 
btuband  of  Frances  East,  the  owner  of  the  land,  and  seems  to  have 
aoted  in  this  controversy  for  his  wife. 

A  bill  of  exceptions  was  taken  to  the  admission  of  testimony  intro- 
duced by  the  plaintiflf .  to  disprove  a  statement  made  by  one  of  his  own 
witnesses.  From  the  jndf^e's  addendum  to  the  bill  it  appears  that  a 
witness,  introduced  by  the  plaintiff,  volunteered  the  statement  that 
the  plaintiff  Boedicker,  told  him  the  portion  of  land  in  controversy 
belonged  to  Elast;  that  this  statement  was  not  made  in  answer  to  any 
interrogatory  put  to  him,  and  that  the  court  admitted  the  testimony 
not  to  impeach  but  to  rebut. 

The  testimony  was  admissible.  We  understand  the  rule  to  be  that 
although  a  party  introducing  a  witness  is  not  permitted  to  impugn  his 
character  for  veracity,  and  to  show  that  he  is  not  worthy  of  belief,  he 
may  nevertheless  introduce  evidence  to  rebut  a  statement  made  by 
the  witness  of  a  particular  fact. 

We  learn  from  the  record  that  the  plaintiff's  land,  as  isa  back  as 
J833,  was  owned  and  occupied  by  one  W.  D.  Carter;  that. this  occn- 
pancy  was  continued  by  him  for  a  number  of  years,  and  after  he  left 
-tlie  place,  that  it  continued  in  the  possession  of  his  wife  until  her 
death,  in  1862;  that  it  was  sold  St  private  sale  in  1867,  purchased  by 
Keman  &,  McVae,  and  by  them  sold  to  Boedicker,  the  plaintiff,  in 
1869.  The  contiguous  tract  owned  by  Mrs.  East,  was  purchased  by 
her  husband,  John  East,  one  of  the  plaintiffs,  from  Mrs.  Barksdale  in 
the  year  1857,  he  having  occupied  the  plantation  the  year  previous 
under  a  lease.  In  the  year  1851  or  1852,  W.  D.  Carter  laid  off  a  road 
on  the  division  line,  built  a  fence  and  dug  a  ditch  along  this  line.  One 
of  the  witnesses,  Gray,  lived  on  the  Barksdale  place  from  1849  until 
1856,  the  year  that  John  East  occupied  it  under  a  lease.  Gray  and 
Kirkland  cultivated  the  Barksdale  place  adjoining  Carter's  during 
several  years.  They  say  it  their  testimony  that  Carter  cultivated  up 
to  the  line.  They  recognized  the  line  as  the  correct  and  proper  divis- 
ion line  between  those  tracts.  Kirkland  says  that  Carter  cultivated 
up  to  that  line,  and  that  the  land  was  cultivated  up  to  that  line  up  to 
the  death  of  Mrs.  Carter  in  1862.  Jim  Moore,  a  freedman  who  was 
owned  by  Carter,  was  on  Carter's  place  from  1833  until  1863,  a  period 
of  thirty  years.  He  testifies  that  the  line  along  which  Carter  in  1851 
or  1852  laid  off  the  road  was  run  by  a  United  States  surveyor  named 
Bates^  bat  does  not  state  the  time ;  says  that  the  fence  was  built  ten 
feet  inside  of  Carter's  line  to  leave  room  for  a  road;  that  he,  the  wit- 
ness, laid  off  the  road  with  a  plow;  ''that  the  fence  built  there  by 
Carter  rexnained  until  the  war;  that  some  part  of  the  fence  was  there 
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in  1^71 ;  tbat  the  road  was  still  visible^  badly  washed  in  places,  the 
remains  of  the  bridge  still  on  the  bayou,  the  fence  now  grown  np  with 
cane,  pieces  of  rail  still  there."  This  witness  says  the  ditch  was  made 
as  80on  as  the  road  was  completed  ^  that  when  East  came  tbere^  he 
built  his  fence  on  the  other  side  of  the  road  made  by  Carter;  that  the 
boundary  line  where  the  old  fence  is  now,  was  made  there  before  Mr. 
East  bought  the  place  where  he  now  lives;  that  witness  remained  on 
the  Carter  place  several  years  after  Mr.  East  moved  on  the  adjoining 
place;  never  heard  of  Mr.  East  claiming  any  land  on  the  opposite 
side  of  the  road  or  across  the  road  as  laid  out.  States  that  when  John 
East  or  Mrs.  Frances  East  bought  the  adjoining  place,  he,  Mr.  East, 
pat  his  fence  also  on  the  line  laid  out  by  Mr.  Carter,  leaving  sufficient 
space  for  a  road. 

Dr.  John  B.  Whitaker  states  that  he  has  lived  within  a  few  miles  of 
the  Carter  place  from  childhood ;  knows  the  road  as  the  line  estab- 
lished by  the  surveyor,  Bates,  with  whom  witness  was  well  acquainted; 
does  not  remember  distinctly  the  date  of  the  fixing  of  the  boundary 
line,  but  is  positively  certain  it  was  more  than  twenty  years  ago;  was 
present  while  the  survey  of  the  line  was  being  made ;  knows  chat  Mr. 
Carter  and  the  community  around  considered  the  road  as  the  boundary 
line;  that  Mrs.  Carter  offered  to  build  a  house  as  a  residence  for  wit- 
ness anywhere  on  her  side  of  the*  boundary  line  between  B  and  £; 
never  heard  any  question  about  the  ownership  of  the  land  in  contro- 
versy till  since  the  institution  of  this  suit  between  the  plaintiff  and  the 
defendant. 

On  the  part  of  the  defendant,  a  diagram  marked  K,  was  introduced, 
and  in  connection  with  it  the  testimony  of  Farrar,  a  surveyor,  who 
made  it.  The  purport  of  this  evidence  is  to  show  that  the  diagram  A 
is  incorrect.  This  witness  admitted  that  ho  made  the  diagram  K,  by 
getting  a  copy  from  the  parish  map  of  the  bearings  and  distances 
of  the  whole  diagram,  except  the  line  A  B,  in  red  ink.  He  admitted 
that  he  knew  nothing  of  the  ownership  of  the  lands  nor  of  the  clainis 
except  what  Mr.  East  told  him.  Atkinson,  a  witness  for  defendant, 
knew  the  lands  since  1849 ;  heard  Barksdale  say  he  did  not  regard  the 
'<new  road''  as  the  boundary  line;  that  a  great  many  did  not  regard 
it  as  the  boundary  line,  but  does  not  know  that  everybody  did  not  so 
regard  it;  that  Carter  exercised  no  possession  of  the  land  previoua 
to  the  years  1852  and  1853,  when  he  was  cutting  wood  ft'om  the  land 
for  sugar  making;  that  he  acted  like  a  man  who  was  cutting  off  the 
timber  merely  for  wood.  This  witness,  the  surveyor  and  Zackery,  are 
the  only  witnesses  on  the  part  of  the  defense,  except  the  defendants 
themselves.  John  East  states  that  Carter  obtained  permission  from 
him  to  cut  timber  from  the  land  in  dispute  for  wood,  to  be  used  in 
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boiling  sugar,  and  that  aabseqaently  he  gave  the  same  permissioD  to 
Ifn.  Carter ;  that  both  Carter  and  his  wife  proposed  to  buy  the  land 
iji  dispate  from  him ;  that  he  did  not  consider  the  road  as  it  now  rnns 
ss  the  diyiding  line.  The  testimony  of  Dr.  East,  a  son  of  John  East, 
and  one  of  the  defendants,  is  in  the  main  confirmatory  of  that  of  his 
&ther.  The  testimony  of  Zackery  has  no  bearing  npon  the  question 
of  the  dirision  line. 

We  think  it  is  established  that  certain  laborers  of  the  plaintiff, 
while  engaged  in  constmoting  a  fenoe  for  the  plaintiff  along  the  divis- 
ion line,  were  threatened  and  made  to  desist  from  their  work  by  John 
East  The  plaintiff  swears  that,  in  eonseqaenoe  of  this  condact  of 
East,  his  laborers  left  his  place,  and  he  failed  that  year  to  make  a  crop 
in  conseqaence.  The  testimony  of  Zackery,  who  it  seems  was  one  of 
the  plaintiff's  employes,  confirms  the  statement  of  the  plaintiff  in  re- 
gard to  the  laborers  leaving  his  place,  bnt  this  witness  denies  that  the 
defendants  caused  him  to  leave  the  plaintiff's  employ.  John  East 
himself  admits  that,  in  passing  by  where  the  laborers  were  at  work  on 
the  fenoe,  he  pointed  oat  to  them  a  line  mark  on  a  hickory  tree,  and 
told  them,  when  they  got  there,  they  wonld  have  to  stop. 

It  is  dear  that  the  testimony  preponderates  decidedly  in  favor  of 
the  plaintiff.  It  is  shown  beyond  all  reasonable  doubt  by  the  evidence 
of  Moore,  Whitaker,  Gray  and  Kirkland,  that  the  division  line  was 
established  by  Carter  in  1851  or  1852«  five  years  at  least  before  East 
bought  the  Barkadale  tract.  No  objection,  to  the  knowledge  of  these 
four  witnesses  who  lived,  one  of  them  on  the  Carter  place  and  the 
others  in  the  dose  vicinity  of  it  for  many  years  before  East  came  there, 
was  ever  made  to  the  location  of  this  line  by  Barksdale,  or  any  prior 
owner  of  the  tract  now  held  by  Mrs.  East.  Neither  was  any  objectioD 
to  it  ever  heard  of  by  them  as  being  made  by  East,  after  he  bought 
and  oceupied  the  tract  now  owned  by  his  wife.  More  than  that,  their 
evidence  is  to  the  effect  that  East  himself  always  recognised  the  line 
ss  the  division  boundary  line  between  the  two  tracts.  The  claim  he 
now  seta  up  is  shown  to  be  of  quite  recent  origin. 

The  plea  of  prescription  set  up  by  defendants  is  unavailable.  Their 
demand  of  one  thousand  dollars  in  reconvention  was  properly  re- 
jeeted. 

We  think  the  decision  of  the  court  a  qua  was  properly  rendered  in 
Csvor  of  the  plaintiffl 

Judgment  affirmed. 
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^Wliere  the  pUintUT,  indlTidnaUy  and  m  administrator  of  a  snooMsion,  sues  to  annnl  the  pale 
of  the  Buooession  property  and  other  proceedings  held  in  connection  with  the  aettlement 
of  that  sncoession,  on  the  grounds  that  his  attorney  exceeded  his  aathority  therein ;  that 
the  sale  was  nnll,  no  price  being  paid;  and  that  all  said  mortoary  proceedings  were  had 
wlthoat  his  knowledge  or  anthorization,  and  were  in  frand  of  his  rights;  and  where  said 
plaintiff  institnted  this  suit  more  than  six  years  after  the  sale  which  he  seeks  to  annnl; 

Held— That  nnder  the  cironmstanoes  presented  in  the  record,  thia  oonrt  can  not  think  thtfe 
should  be  mnoh  hesitancy  on  rejecting  plaintiflTs  demand. 

^fhateVer  may  be  the  ordinary  relations  between  the  administrator  of  a  snccessioo  and  his 
attorney  condncting  the  necceasary  judicial  proeeedings  in  the  settlement  of  a  SQooea> 
vlon  according  to  the  laws  of  this  State,  an  administrator,  residing  in  a  parish  distant 
from  that  where  the  succession  is  opened,  who  showed  so  little  interest  in,  and  attention 
to,  hto  fiduciary  trust,  who  allowed  such  a  length  of  time  to  elapse  before  talking  a  single 
atop  of  a  personal  nature,  and  who  committed  the  whole  succession  to  the  sole  manage- 
ment of  his  attorney,  should  not  be  heard  with  much  £aTor  when  he  asks  a  court  of  Justice 
to  undo  what  it  has  done  at  the  request  of  his  attorney. 

It  wat  the  duty  of  the  administrator,  as  an  officer  of  the  oonrt,  to  know  what  proeaedtngs 
were  being  had  in  the  succession  administered  by  him  and  to  present  himself^  or  have 
another  attorney  to  represent  him,  in  the  place  of  the  one  who  had  died.  To  grant  hSa 
demand  wonld  be  a  premium  upon  negligenoa  in  fiduciary  agants  aiid  oflioers  of  oonrta.  ' 

The  prescription  of  one  year  to  this  action  of  nullity  is  properly  invoked.  The  argument  of 
the  administrator  that  prescription  only  began  to  run  when  he  discoTcred  the  alleged 
fhmd  prnoliced  upon  him,  can  not  be  of  any  arafl,  as  he  was  bound  in  law  to  know  liia 
duty  ss  administrator,  and  what  prooeedings  were  had  la  the  settlement  of  the  amwofr 
sion  under  his  care. 

APPEAL  from  the  Parish  Court,  palish  of  West  Feliciana,  ifitrttl- 
9ony  J.  Samuel  J,  Fotoell^  for  plaontiffs  aod  appeilsiita.  JET.  S. 
Leake,  for  defendants  and  appellees. 

Howell,  J.  The  plaintiff,  individnally  and  as  administrator* of  the 
sac<)ession  of  G.  W.  Miles,  deceased,  snes  the  wid6w  And  minor  taein 
of  the  deceased  and  the  creditors  of  the  saccession)  to  annul  the  sale 
of  the  succession  property,  the  final  account  filed  in  his  name,  the 
judgments  homologating  the  same,  the  Judgments  upon  oppositions 
filed,  the  judgments  making  him  personally  liable  for  the  debt  due 
the  widow  and  heirs,  and  all  the  mortuary  proceedings  on  and  sabse- 
qnent  to  the  date  of  said  sale,  on  the  grounds  that  his  attorney  exceed- 
ed his  authority  therein,  that  the  sale  was  null,  no  priee  beivg  paid, 
and  that  all  said  mortuary  proceedings  were  had  without  his  knowl* 
edge  or  authorization,  and  are  iu  fraud  of  his  rights.  He  makes  oath 
to  "the  allegations  of  his  petition. 

The  defense  is,  besides  the  general  issue,  that  the  petition  contains 
no  legal  grounds  for  annulling  the  said  judgments;  that  the  price 
should  have  been  tendered ;  that  if  any  irregularities  existed,  they  are 
prescribed  by  flye  years;  that  plaintiff  was  not  a  creditor  of  the  de* 
ceased,  and  opened  the  succession  to  collect  the  claim  of  a  creditor, 
whose  agent  he  was,  and  that  he  was  aware  of  and  ratified  said  pro- 


NEW  ORLEANS,  MARCH,  1874.  215 

Cashing  et  ala.  ▼.  HMrmoiuon  et  als. 

feedings,  and  they  pleaded  the  prescriptioa  of  one  year  in  bar  of  his 
action. 
From  a  jadgment  against  him,  the  plaintiff  has  appealed. 
The  facts  necessary  to  be  understood,  are  the  folio  wing:    In  January 
1867,  the  plaintiff,  a  resident  of  New  Orleans,  applied,  through  W.  D. 
Winter,  his  attorney  in  the  parish  of  West  Feliciana,  for  letters  of  ad- 
ministration on  the  succession  of  G.  W.  Miles,  deceased,  in  said  parish, 
alleging  himself  to  be  a  creditor.    Upon  taking  the  oath  and  giving 
security  in  New  Orleans,  by  virtue  of  order  to  that  effect,  letters 
were  issued  to  him,  and  in  June  following,  upon  a  petition  signed 
Winter  &  Butler,  attorneys^  an  order  issued  to  the  sheriff  to  sell  for 
cash  all  the  property  inventoried,  consisting  of  an  undivided  half  of  a 
tract  of  land  and  the  saw  mill  and  machinery  thereon  in  said  parish. 
On  the  sixteenth  July  following  the  sale  was  made,  the  process  verbal 
showing  that  the  land  was  adjudicated  to  one  L.  L.  Sabers  for  three 
hundred  and  three  dollars  and  twelve  and  a  half  cents,  the  appraise- 
ment; and  the  sawmill  and  fixtures  were  adjudicated  to  Gaty,  McCune 
Si  Co.  for  $1650,  the  appraisement  thereof,  and  that  the  purchasers 
complied  with  their  bids  by  paying  the  cash,  the  sheriff  taking  a  re- 
ceipt for  the  amount  of  the  sale,  signed  by  '*  Winter  dc  Butler,  attor- 
neys for  administrator." 

It  is  shown,  however,  that  the  cash  was  not  paid,  but  the  amount  of 
«ach  bid,  less  the  proportion  of  each  bidder  of  all  the  costs  of  settling 
the  succession,  was  credited  by  W.  D.  Winter,  attorney,  on  the  claim 
of  each  of  said  bidders  against  said  succession.  These  were  the  only 
creditors  left  by  the  deceased,  and  their  claims  were  only  partially  ex- 
tinguished by  this  process:  One  Babers,  who  resides  in  Mississippi,.^ 
held  a  mortgage  on  the  land,  and  the  others,  Gaty,  McCune  &  Co., 
residing  in  St.  Louis,  Mo.,  were  the  vendors  of  the  mill  and  machinery, 
and  the  plaintiff  was  their  agent,  and  took  the  administration,  as  he 
says  in  bis  depositions,  to  collect  the  said  claims.  Prior  to  the  sale, 
but  after  the  date  of  the  order  therefor,  the  plaintiff  wrote  to  his  at- 
torney, Winter,  acknowledging  the  receipt  of  a  letter  from  the  latter, 
inquiring  about  the  situation  and  value  of  the  land  to  be  sold,  stating 
that  his  wife  wished  to  make  an  investment  for  their  little  boy,  and 
that  sbe  would  authorize  him  to  purchase  the  land  if  he  thought  ad- 
visable, and  in  a  letter  dated  July  1,  1867,  he  informed  his  attorney 
that  he  had  sent  an  engineer  up  to  examine  the  machinery.  On  the 
day  of  the  sale,  July  16,  1867,  Winter  wrote  a  letter  to  plaintiff  in- 
forming him  that  he  had  bought  the  saw  mill  for  Gaty,  McCune  & 
Co.  at  the  appraisement,  and  the  land  for  Babers  at  the  appraisement^ 
describing  the  advantages  of  the  land,  asking  him  if  he  wished  it  at 
said  bid,  and  in  whose  name  he  wished  the  title  made,  and  directing 
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him  where  to  deposit  the  price,  in  case  he  concluded  to  take  it,  and 
telegraph  his  eonclasioD.  On  twentieth  same  month  Winter  wrote 
again  to  plaintifF,  saying:  ''There  was  no  other  bidder  bnt  myself 
on  either.  I  was  compelled  to  bid  the  appraisement  for  Messers.  Gaty, 
McCane  &  Co.,  $1650,  oo  saw  mill.  As  I  explained  to  yon  in  the. 
eity,  it  mattered  not  whether  my  bid  for  them  was  $1200  or  $9000^ 
their  liability  in  either  event  being  the  same,  viz.,  for  costs  in  the  sao- 
cession.  I  inclose  a  statement  showing  whole  amount  of  costs,  their 
proportion  of  same,  also  my  aocouat  showing  balance  due  me  of  three 
hundred  and  seventy-four  dollars,  which  I  would  be  glad  to  receive 
without  delay.  I  send  duplicate  of  this  with  inclosures  to  Given 
Campbell,  Esq.,  by  this  mail." 

Plaintiff  says  in  October,  1873,  in  answer  to  an  order  to  produce^ 
that  he  can  not  And  the  above  letters,  and  if  he  ever  received  any  such 
letters,  they  were  probably  fof  warded  to  Gaty,  McCune  &  Co.,  of  St. 
Louis.  The  letters  and  answers  to  interrogatories  of  Given  Campbell, 
Samuel  Gaty  and  Gaty,  McCune  &  Co.,  show  that  they  were  in» 
formed  of  Winter's  acts  in  regard  to  said  sale;  that  the  latter  paid 
their  proportion  of  all  the  costs  of  the  succession,  and  authorized  Win- 
ter to  sell  the  machinery  for  their  account. 

The  plaintiff,  as  a  witness,  says  that  some  years  ago,  the  exact  time 
he  can  not  recollect,  Gaty,  McCune  &  Co.  wrote  to  him  that  they  had 
bought  the  machinery  and  wished  him  to  dispose  of  it,  and  he  sent  a 
person  to  examine  it,  but  did  not  sell  it.  He  says  also  that  winter  may 
possibly  have  explained  to  him  after  the  a4judication»  that  the  said 
parties  had  bought  without  paying  the  cash. 

In  February,  1868,  a  final  account  was  filed,  signed  "  W.  L.  Cushing, 
Mministrator,  by  his  attorney,  W.  D.  Winter,"  showing  the  expenses 
of  the  administration  and  the  amounts  allowed  Babers  and  Giity» 
McCune  &  Co.,  amounting  in  all  to  the  sum  of  the  two  bids  of  these 
parties,  for  all  of  which  receipts  are  in  the  record.  To  this  aooount 
Mrs.  Harmonson,  as  widow  and  the  tutrix  of  the  minor  children  of  the 
deceased,  filed  an  opposition  in  the  district  court,  objecting  to  the 
items  in  favor  of  Babers  and  Gaty,  McCune  &  Co.,  and  claiming  the 
same  for  herself  and  the  minors.  Winter,  as  counsel  for  these  two 
creditors  and  the  administrator,  filed  separate  answers  for  them  in 
January  1869,  to  the  opposition  of  Mrs.  Harmonson.  The  account  was 
two  days  thereafter  homologated  so  far  as  not  opposed.  In  Januaiy 
1871,  Winter  was  killed.  In  March  following,  the  opposition  of  Mrs* 
Harmonson  was  sustained,  and  the  account,  as  amended,  homologated 
by  judgment  of  the  district  court.  The  proceedings  were  transferred 
to  the  parish  court,  and  there  again  the  said  opposition  was  sustained^ 
and  the  aooount  homologated  in  May  1871.    No  attomeyi  it  seems^ 
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appeared  for  the  adminbtrator  in  said  proceediDgs,  the  flrm  of  Winter 
&  Batler  having  been  dissolyed  a  year  before  the  death  of  the  former, 
and  the  latter  stating  to  the  connsel  of  the  opponents  that  he  was  not 
aatliorized  to  represent  the  administrator. 

In  April  1873,  Mrs.  Harmonson  ruled  the  administrator  to  show 
eaase  why  execution  should  not  issue  against  him  personally.  In  May, 
after  answer  filed,  the  rule  was  made  absolute  and  the  administrator 
appealed ;  but  the  appeal  was  set  aside  for  insufficiency  of  the  bond, 
and  in  September  following  (1873),  more  than  six  years  after  the  sale 
which  he  seeks  to  annul,  this  suit  was  instituted  by  him. 

Had  the  creditors  or  heirs  made  the  demand,  we  would  have  difficulty 
in  determining  the  questions  that  might  properly  arise  in  such  a  con- 
troveray;  but  when  it  is  made  by  an  administrator,  under  the  circum* 
stances  presented  in  this  record,  we  can  not  think  there  should  be 
much  hesitancy  in  rejecting  it.  Whatever  may  be  the  ordinary  rela* 
tions  between  the  administrator  of  a  succession  and  bis  attorney,  con- 
ducting the  necessary  judicial  proceedings  in  the  settlement  of  a 
anccession  according  to  the  laws  of  this  State,  we  do  not  think  that  an 
administrator,  residing  in  a  parish  distant  Arom  that  where  the  succes- 
sion is  opened,  who  shows  so  little  interest  in  and  attention  to  hia 
fiduciary  trust,  and  allows  such  a  length  of  time  to  elapse  before  he 
takes  a  single  step  of  a  personal  character,  but  committed  the  whole 
succession  to  the  sole  management  of  his  attorney,  as  plaintiff  not 
only  admits  by  bis  pleadings,  but  even  urges  in  his  argument,  should 
be  beard  with  much  favor,  when  he  asks  a  court  of  justice  to  undo 
what  it  has  done  at  the  request  of  his  attorney,  or  what  the  acts  of 
his  said  attorney  give  other  parties  the  right  to  do. 

The  plaintiff,  as  all  administrators  do,  took  an  oath  to  faithfully  dis* 
charge  and  perform  all  the  duties  incumbent  on  him  by  law  as  admin- 
istrator, and  yet  after  more  than  six  years,  he  not  only  virtually  admits 
that  he  has  not  performed  his  duty,  but  alleges  that  all  that  has  been 
done  by  his  attorney  was  unauthorized  by  him,  unknown  to  him,  and 
in  frsad  of  his  rights,  and  asks  that  it  all  be  declared  null,  and  this 
solely  for  his  own  personal  interest  and  advantage,  and  not  for  the 
benefit  of  his  heirs  or  creditors.  The  evidence,  however,  biings  con* 
Tietion  to  our  minds  that  he  was  not  ignorant  of  the  sale  to  be  made» 
and  as  it  was  made,  or  of  the  death  of  his  attorney,  and  it  was  his 
duty  to  attend,  at  once,  to  having  another  to  represent  him  in  the 
proceeding  at  the  time  in  the  court.  The  parties,  who  had  made  up 
an  issae  with  him,  had  a  right  to  have  that  issue  determined.  The 
judge  might  well  have  delayed  the  trial  and  required  the  administra- 
tor to  be  represented  by  counsel  \  but  his  not  doing  so,  is  not,  in  this 
iostaiieey  a  legal  cause  for  the  said  administrator  to  annul  the  judg- 
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ment  on  that  issae.  He  had  a  year  from  the  dates  of  the  jadgmenta 
BastaiDiDg  the  opposition  to  and  homologating  the  account,  to  ap* 
peal  and  have  them  reversed,  if  erroneous,  and  he  can  not  now  be 
heard  to  plead  ignorance  or  absence,  or  want  of  counsel  as  a  cause  of 
nullity. 

It  was  his  duty,  as  an  ofiScer  of  the  court,  to  know  what  proceedings 
were  being  had  in  the  succession  administered  by  him,  and  to  be  pres- 
ent himself  or  have  an  attorney  to  represent  him.  To  grant  his  de- 
mand, would  be  a  premium  upon  negligence  in  fiduciary  agents  and 
officers  of  courts. 

We  think,  too,  the  prescription  of  one  year  to  his  action  of  nullity 
is  properly  invoked.  His  argument  that  prescription  only  began  to 
run  when  he  discovered  the  fraud,  as  he  alleges,  on  being  served  with 
the  rule  to  make  him  personally  responsible,  can  not  avail  him,  as  he 
was  bound,  in  law,  to  know  his  duty  as  administrator,  and  what  pro- 
ceedings were  had  in  the  settlement  of  the  succession  under  his  care. 

Judgment  affirmed. 


No.  5010. 
Louis  Duplbix  v.  Albzandbr  Dbblibux,  Executor 

The  pUtintiff  has  instltated  thU  suit  to  reooyer  the  amount  of  certain  note*  which  he  gare 
26   218  for  having  porehased  at  the  snoceMion  sale,  of  one  Sompeyrae  the  undivided  half  of  a 

^  ^291\  tract  of  land.    He  allegea  that  these  notes  were  paid  in  error,  having  recently  disoovered 

.?§   ?}S\  that  the  said  saocession  had  no  title  to  the  undivided  half  of  the  tract  of  land  so  sold  and 

abjudicated  to  him,  and  hence  that  he  paid  what  he  did  not  ewe  and  for  something  which 
he  did  not  acquire. 
The  plaintifi's  action  is  premature,  as  no  eviction  or  disturbance  has  occurred ;  and  if  it  be 
considered  an  action  of  rescission,  which  it  is  in  effect,  it  Is  defective,  because  plalntliT 
has  been  in  possession  several  years,  has  made  no  tender  of  the  property,  or  oflbr  to 
return  the  same  to  the  defendant,  nor  made  an  allegation  that  he  has  been  disquieted,  or 
has  a  Just  reason  to  fear  disturbance  or  eviction.  The  demand,  as  made,  puts  the  plain- 
tiff in  the  position  of  keeping  the  property  and  demanding  the  return  of  the  prloe. 

« 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Natchi- 
toches.  Orahorne,  J.  J,  B.  T.  Tucker,  A.  <&  W.  VoorhieSf  for 
plaintiff  and  appellant.  Morse  <&  Dranguetf  for  defendant  and  appellee, 
HowBLL,  J.  In  November  1863  the  plaintiff  purchased  at  the  suc- 
cession sale  of  A.  Souipeyrac,  deceatied,  the  undivided  half  of  a  tract 
of  land,  described  in  the  petition,  for  wliich  he  executed  two  notes 
due  first  of  April,  \8ii5  and  1866  respectively,  which  he  paid  at  maturity 
of  each.  In  February,  1872,  he  instituted  this  suit  to  recover  the 
amount  of  said  notes  with  interest,  on  the  ground  that  he  paid  them 
in  error,  having  recently  discovered  that  the  said  succession  **  had  no 
title  to  the  undivided  half  of  the  tract  of  land  so  sold  and  adjudicated 
to  him  out  of  the  Government  of  the  United  States  at  the  date  of  the 
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Bftid  ac(jadioation,"  and  henoe  he  paid  what  he  did  not  owe  and  for 
something  that  he  did  not  acquire.  The  defendant  excepted  that 
plaintiff's  suit  "is  prematare  for  the  reason  that  he  had  not  been 
disturbed  and  much  less  evicted  from  the  land  described  in  the  peti- 
tion ;  that  no  such  allegations  are  found  therein.'^  This  exception  was 
referred  by  the  court  to  the  merits  and  an  anwser  was  filed  containing 
a  general  denial  and  said  ground  of  exception.  On  the  trial  evidence 
was  introduced  by  the  parties  and  objections  made  thereto  by  each, 
and  judgment  of  nonsuit  was  given  and  the  plaintiff  appealed. 

The  plaintiff  insists  that  his  action  is  not  one  for  the  rescission  of  the 
contract  of  sale,  but  one,  under  articles  2133  and  2452,  R.  C.  C.  and  18 
C.  P.,  for  the  restitution  of  what  he  has  paid  in  error,  the  succession 
having  sold  the  property  of  another. 

In  the  ease  of  Bonnabel  v.  First  Municipality,  3  An.  700,  in  which 
siiiiilar  allegations  were  made,  the  court  held  "  that  article  2452,  (2427) 
must  be  reconciled  with  the  provisions  of  article  2560,  (2538)  which 
are,  that  the  purchaser,  who  has  paid  the  price,  can  neither  demaind 
a  resHiuihn  ef  it  nor  security  even,  during  the  pendency  of  the  suit 
brought  to  evict  him ;  and  he  can  not,  a  fortiori,  do  so  before  any  dis- 
turbance has  taken  place." 

Applying  this  doctrine  to  the  case  now  before  us,  the  plaintiff's 
action  is  premature,  as  no  disturbance  nor  eviction  has  occurred.  And 
if  it  be  eonsidered  an  action  of  rescission,  which  it  is  in  effect,  it  is 
defective,  because  he  has  been  in  possession  several  years,  has  made 
no  tender  of  the  property  or  offer  to  return  the  same  to  the  defendant, 
nor  made  an  allegation  that  he  has  been  disquieted  or  has  a  just  rea- 
son to  fear  disturbance  or  eviction.    See  14  An.  473. 

In  the  case  of  Buford  v.  Valentine,  3  N.  S.  57,  cited  by  plaintiff, 
there  was  a  charge  and  proof  of  fraud  on  the  part  of  the  vendor,  while 
in  this  no  such  charge  is  made.  And  in  Pepper  v.  Dunlap,  9  R.  288, 
also  relied  on  by  the  plaintiff,  where  the  vendee  was  resisting  payment, 
there  was  an  allegation  and  proof  that  the  claim  of  tlie  vendor  to  the 
land  had  been  rejected  by  the  land  commissioners  and  that  it  had, 
since  the  sale,  been  patented  to  other  persons  by  the  government. 
Here  the  simple  allegation  is  that  the  succession  has  no  title  to  the 
land  oat  of  the  government  of  the  United  States.  This,  under  the 
ruling  in  3  An.  above  quoted,  is  not  sufficient  for  a  reclamation  of  the 
price  paid,  under  the  circumstances  set  out  in  the  petition.  The  de- 
mand, as  made,  puts  the  plaintiff  in  the  position  of  keeping  the 
property  and  demanding  the  return  of  the  price.  We  think  there  is 
no  error  in  the  judgment  of  nonsuit  against  the  plaintiff  on  his  allega- 
tlotis.  '  t 

Jiidgmei^t  affiAned. 
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No.  2963. 
Baker  &  Thompson  t;.  Mrs.  A.  L.  Pagaud. 

AMnming  that  'a  hiuband  acted  as  the  agent  of  his  wife  in  matters  eonneoted  with  the 

general  administration  of  her  aflkirs  or  business,  it  mnst  be  shown  that  he  had  anthorltj, 

express  and  special,  snfflcient  to  bind  her  by  his  promise  to  pay  the  debt  of  a  third 

person. 
Under  the  act  of  1858  the  promise  to  pay  the  debt  of  a  third  person  can  not  be  proved  by 

patoL    It  mnst  be  in  writing,  the  Uw  is  prohibitory,  and  this  court  can  not  recognise  any 

other  proof  to  establish  the  Dsot. 
It  is  well  settled  that  men  who  Aimish  materials  have  no  pririlege,  if  the  contractor  with 

whom  they  dealt  had  none. 
The  acknowledged  account  oi  plaintifft  against  Allison,  the  contractor,  did  not  giro  them  a 

privilege  on  the  property  of  defendant,  for  whose  buildings  Allison  had  bought  materiala 

from  them.    At  most  it  only  entitled  them  to  such  pririlege  as  Allison  might  hare. 
Having  failed  to  record  his  contract,  Allison  had  no  privilege ;  consequently  the  plalntUBi 

are  in  the  same  category.  * 

"Whatever  sum  the  defendant  may  have  in  her  hands,  due  on  her  contract  with  Allison,  after 

deducting  the  amount  expended  to  complete  the  buildings  subsequently  to  AUison** 

abandonment  of  his  contract,  belongs  to  Allison,  and  it  certainly  can  not  be  diatributad 

among  bis  creditors  in  this  preceeding,  because  he  is  not  a  party. 
The  plainti  A,  who  are  creditors  of  Allison,  have  shown  no  authority  tram  him  to  collect  from 

defendant  whatever  sum  she  may  owe  on  a  final  settlsment. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    OoU 
Un»f  J.    ffomar  dt  Benedict,  for  plaintiffs  and  appellees.    Bandolph, 
SingleUm  dt  Browne^  for  defendaots  and  appellants. 

,   On  Motion  to  Dismiss. 

Wtlt,  J.  The  motion  to  dismiss  this  appeal  for  want  of  proper 
parties  and  because  the  appellant  has  no  appealable  interest,  can  not 
prevail. 

There  was  no  want  of  proper  parties  in  the  court  below,  and  the 
appeal  having  been  granted  on  motion  in  open  court  and  the  appeal 
bond  being  in  favor  of  the  clerk,  there  is  no  want  of  proper  parties 
here. 

As  to  the  want  of  appealnble  interest,  we  will  remark  that  the  de- 
fendant is  the  appellant,  against  whom  the  plaintiffs,  in  their  petition « 
prayed  judgment  for  (1059  54  with  interest  at  five  per  cent,  per  annum 
from  the  seventh  of  December,  1867.  The  amount  in  dispute  between 
the  plaintiffs  and  the  appellant  is  the  sum  for  which  they  prayed  judg- 
ment against  her,  which  far  exceeds  (500. 

How  therefore  the  plaintiffs  can  say  that  the  defendant  has  no 
appealable  interest,  we  can  not  imagine. 

The  motion  is  overruled. 

Ok  thb  Msbits. 

Wtlt,  J.  In  August,  1807,  the  defendant  Mrs.  A.  L.  Pagaud  made 
a  written  contract  with  8.^  B.  Allison,  a  builder,  to  erect  a  dwelling 
bouse  on  her  lot  on  Diyades  street  and  to  furnish  all  the  materials. 
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agreeing  to  pay  therefor  (3700  in  the  instalments  mentioned  in  the 
contract. 

Allison  boaght  from  the  plaintiffs  materials  amounting  to  $1166  72. 
Before  the  second  instalment  was  doe  Allison  abandoned  his  contract ; 
and  Mrs.  Pagand  completed  the  erection  of  the  bailding.  The  plain- 
tiffs sued  Mrs.  Pagaud  tor  the  price  of  the  materials  they  furnished 
the  delinquent  contractor  and  sought  to  have  recognized  a  privilege 
for  the  amount  thereof  on  the  dwelling  of  the  defendant. 

The  court  gave  judgment  against  the  defendant  Mrs.  A.  L.  Pagaud 
for  $1199  10 ;  but  decline  to  recognize  the  privilege  ;  and  she  has  ap- 
pealed. The  appellees,  however,  pray  for  an  amendment  of  the 
judgment  so  as  to  allow  the  privilege  which  they  claim.  As  a  question 
of  fact  we  find  that  the  debt  sought  to  be  enforced  personally  against 
Mrs.  Pagaud  was  a  debt  contracted  by  Allison,  the  builder ;  it  was  his 
debt.  The  plaintiffs,  however,  attempted  to  prove  that,  through  her 
husband  as  agent,  the  defendant  promised  to  pay  the  debt.  This 
attempt  we  regard  as  a  failure  for  two  reasons : 

First — ^Assuming  that  the  husband  acted  as  the  agent  of  his  wife  in 
matters  conuecled  with  the  general  administration  of  her  affairs  or 
business,  it  is  not  shown  that  he  had  authority,  express  and  special, 
sufficient  to  bind  her  by  his  promise  to  pay  the  debt  of  a  tbird  person. 

Second — ^Under  the  act  of  1858  the  promise  to  pay  the  debt  of  a 
third  person  can  not  be  proved  by  parol ;  it  must  be  in  writting.  The 
law  is  prohibitory  and  the  court  can  not  recognize  any  other  proof  to 
establish  the  fact.  Levy  &  Dieter  i;.  DuBois  et  al,  24  An.  401 ;  Merz  v. 
Labozan,  23  An.  747. 

In  regard  to  the  privilege  which  the  plaintiffs  assert,  we  find  no 
foundation  for  it,  in  view  of  the  facts  disclosed  in  the  record.  It  is 
well  settled  that  material  men  have  no  privilege,  if  the  contractor 
with  whom  they  dealt  had  no  privilege. 

**  Mechanics,  laborers,  and  furnishers  of  materials  employed  by  one 
who  has  contracted  for  the  erection  of  a  building,  are  only  entitled  to 
the  same  privilege  as. the  contractor,  and  when  the  contractor  has 
failed  to  register  his  contract  as  required  by  law,  those  employed  by 
him  have  no  privilege."  Allen,  executor,  v.  Wills  et  al,  4  An.  97 ; 
Whitla  V.  Taylor,  6  An.  480 ;  16  An.  127 ;  Revised  Code,  2772,  2773, 

2775. 

The  contract  between  Mrs.  Pagaud  and  S.  B.  Allison,  the  contractor, 
was  not  recorded.  The  registry  of  the  acknowledged  account  of 
plaintiflb  against  Allison  did  not  give  them  a  privilege  on  the  property 
of  Mrs.  Pagaud ;  at  most  it  only  entitled  them  to  such  privilege  as 
Allison  might  have.  Having  failed  to  record  his  contract,  Allison  had 
none.    Consequently  the  plaintiflii  have  none. 
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Whatever  earn  Mrs.  Pagaad  may  hare  io  her  hands,  due  on  her  con- 
tract with  Allison,  after  deducting  the  amoant  expended  by  her  to 
complete  the  building,  belongs  to  Allison  ;  and  it  certainly  can  not  be 
distributed  among  his  creditors  in  this  proceeding,  because  Allison  is 
not  a  party.  The  plaintiffs,  who  are  creditors  of  Allison,  have  shown 
no  authority  irom  him  to  collect  from  Mrs.  Pagaud  whateyer  sum  she 
may  owe  him  on  a  flnal  settlement.  Assuming  that  she  owes  Allison 
the  sum  the  plaintiffs  insists  is  due  by  her  to  him,  still  Allison  appears 
to  be  a  necessary  party,  contradictorily  with  whom  the  settlement 
should  be  made. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
ia  further  ordered  that  there  be  judgment  for  the  appellant,  plaintiffs 
paying  costs  of  both  courts. 

Behearing  refused. 


No.  5071. 

SuooBSSiOM  OF  Antoikb  Decuir — Mrs.  Josephikb  Dbcuir,  Admin- 
istratrix r.  Leon  Ferrier  et  als.  . 

By  the  Judgment  homologating  the  final  aooonnt  and  tableau  of  her  administration,  the 
administratrix,  plaintUT  in  this  case,  was  discharged  from  her  trust.  Therefore,  if  that 
judgment  be  not  utterly  null,  she,  as  administratrix,  has  no  standing  in  court. 

The  eridence  in  the  record  shows  that  the  attorneys  who  fUed  the  account  [were  employed 
by  her  and  that  they  were  authorised  to  act  in  the  premises. 

Besides,  more  than  twelve  months  had  elapsed  from  the  rendition  of  the  judgment  homolo> 
gating  the  account,  when  this  suit  in  nullity  was  instituted. 

The  administratrix  can  not  be  listened  to,  when  urging  her  own  laches  in  having  the  account 
homologated  before  the  account  and  tableau  had  been  adyertised  ten  days,  in  order  to 
gain  an  advantage  indiyidnally. 

APPEAL  from  the  Parish  Court,  parish  of  Pointe  Coupee.    Bouan-^ 
ohaud,  J.    £.  JET.   Wiishingion  and  8.  B.  8naer,  for  plaintiff  and 
appellant.    Edward  Phillips^  for  defendants  and  appellees. 

Ludeling,  C.  J.  This  suit  was  instituted  by  Mrs.  Decuir^  aa 
administratrix  of  Antoine  Decuir,  deceased,  to  annul  a  judgment  of 
the  parish  court,  homologating  her  final  account  and  tableau  of  distri- 
bution of  said  succession.  The  grounds  upon  which  she  bases  her 
action  are,  that  she  did  not  sign  the  tableau,  and  that  Messrs.  Haral- 
son &  Claiborne,  attorneys^  who  filed  the  account  and  tableau,  had  no 
authority  to  do  so  ;  that  the  tableau  is  not  correct ;  that  'the  account 
and  tableau  were  not  advertised  according  to  law ;  and  that  she  in- 
dividually is  a  privileged  creditor,  but  her  daim  was  utterly  ignored. 

The  following  were  urged  as  exceptions  to  the  action;  that  the 
petition  shows  no  right  or  cause  of  action ;  that  the  administratrix  of 
the  said  succession  has  no  interest  in  this  suit  and  no  right  to  stand  in 
judgment;  that  the  action  in  nullity  is|barred  by  the  lapse  of  one  year^ 
and  the  piMoription  of  one  year  is  pleaded* 
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By  the  judgment  homologating  the  final  account  and  tableau  afore- 
•aid,  the  administratix  was  discharged  from  her  trust.  Therefore,  if 
that  judgtneut  be  not  utterly  null,  she,  as  administratrix,  has  no  stand- 
log  in  court.    20  An.  35 ;  23  An.  178. 

The  evidence  in  the  record  satisfies  us  that  the  attorneys  who  filed 
the  account  were  employed  by  her,  and  that  they  were  authorized  to 
act  in  the  premises. 

BeMdes,  more  than  twelve  months  had  elapsed  from  the  rendition  of 
the  judgment  homologating  the  account,  when  this  suit  was  instituted. 

She  can  not  be  listened  to  when  urging  her  own  laches  in  having  the 
account  homologated  before  the  account  and  tableau  had  been  adver- 
tised ten  days,  in  order  to  gain  an  advantage  individually. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  lower 
eourt  be  affirmed  with  costs  of  appeal. 

Rehearing  refused.  ^ 


No.  4662. 

P.  B.  FI.BITA8  t^.  C0NSOLIDA.TBD  Association  of  thb  Pulntkbs  of 

Louisiana  et  als. 

The  main  question  in  tUs  oaie  is,  whether  a  pUuitation  haTing  been  sold  at  the  salt  of  a 
flrsi  mortfsageet  the  rights  of  sabseqnent  mortgagees  are  transferred  by  the  sale  to  tha 
proceeds— said  mortgages  no  longer  subsisting.  The  decision  of  the  oontroversy  depends 
on  the  interpretation  to  be  given  to  a  clause  in  the  concordat  between  certain  debtors 
and  tbeir  mortgage  oreditors  of  superior  and  inferior  rank. 

This  court  tliinks  that  said  clause,  which  is  recited  at  full  length  in  the  Judgment*  did  not 
bind  Mrs.  Crosat,  one  of  the  first  class  creditors,  in  case  of  her  foreclosing  her  mortgage, 
to  canse  the  property  to  be  sold  at  one,  two  and  three  years,  fbr  the  reason  that  her 
mortgage  was  not  noTated,  tiiat  her  note  was  not  identified  with  l^e  concordat,  and  that 
she  could  not  proceed  under  it  to  enforce  her  mortgage  rights.  Her  purpose,  in  becoming 
a  party  to  the  concordM,  was  simply  to  give  certain  debtors  an  opportunity  to  pay  their 
debts  to  their  ereditors  by  suspending  the  enforcement  of  her  mortgage  to  a  given  time, 
provided  the  interest  on  her  claim  was  punottially  paid.  The  foilure  to  pay  this  interest, 
which  was  made  the  express  condition  of  her  agreement  to  the  delay,  released  her  from 
the  obligation  of  said  contract,  and  restored  her  to  her  fbll  rights  under  her  own  act  of 
mortgage. 

Mrs.  Orozat  did  not  expressly  consent  in  the  eoncordoA,  to  enforce  her  first  mortgage  under 
the  stipulations  of  that  second  act,  and  it  is  not  to  be  presumed  that  she  gave  up  more  of 
her  rights  tiian  were  clearly  and  distinctively  waived  or  relinquished.  This  act  is  to  be 
construed  liberally  in  her  favor,  as  no  one  is  presumed  to  give.  She  had  therefore  the 
right  to  seize  and  sell  as  she  did.  The  sale  and  a^ndication  to  the  plaintifl  having  been 
legally  made,  and  the  price  absorbed  by  the  first  and  second  mortgages,  those  created  in 
favor  of  the  third  mortgagees  are  properly  canceled,  and  the  plaintiff  can  not  be  disturbed 
in  the  rights  he  has  acquired. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Raw- 
X^ifM,  J.     W.  W.  King,  Semmea  dt  Moit,  for  plaintiff  and  appellee. 
S.  Bermudea,  S,  W.  Huntington  and  P.  Oaipd^lle,  for  defendants  and 
appellants;  J..  Fitotj  for  Mrs.  Cruzat. 
HowKLL,  J.    The  plaintiff  alleges  that  he  porohased  a  certain  plant- 
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ation  in  the  parieh  of  St.  Bernard  at  sheriflPs  sale  ander  executory 
process  iaaaed  on  a  first  mortgage,  and  that  all  other  mortgages  were 
canceled  according  to  law ;  bat  the  defendants  have  since  asserted  a 
subsequent  mortgage  as  still  subsisting,  and  have  taken  the  initiatory 
steps  to  issue  executory  process  on  the  same,  thus  casting  a  cloud  on 
his  title,  impaired  his  credit  as  owner,  and  caused  him  damage. 

He  prays  that  they  be  injoined  from  suing  out  any  writ  of  seizure 
and  sale  on  their  said  pretended  mortgage,  and  seizing  his  plantation, 
and  also  from  asserting  any  right  upon  the  same  resulting  from  their 
said  act  of  mortgage,  and  that  they  be  condemned  to  pay  damages. 

The  defendants  filed  exceptions  to  the  jurisdiction,  U»  pendens,  no 
cause  of  action,  and  insufQoienoy  of  averments  for  an  injunction, 
which  were  overruled  below  and  are  not  urged  before  us. 

The  answer  sets  up  the  existence  and  reality  of  their  claims  and 
mortgage,  the  nullity  of  the  sale  and  adjudication  to  plaintiflT,  because 
by  express  stipulation  in  their  act  of  mortgage,  which  they  designate 
as  a  concordat  between  their  debtors  and  all  the  creditors  including 
the  first  mortgagee,  the  said  plantation  could  not  be  sold  for  cash,  as 
was  done,  but  should  have  been  sold  on  a  credit  of  one,  two  and  three 
years,  and  the  further  averment  that  the  adjudication  to  plaintiff  was 
made  by  deception,  and  for  a  trifling  amount  compared  with  the  real 
value,  and  what  the  plaintiff  bad  offered  a  short  time  before;  and  the 
defendants  pray  that  the  injunction  be  dissolved  with  damages,  the  ad- 
judication to  plaintiff  be  annulled,  and  their  mortgage  be  reeogoised 
and  enforced  upon  the  said  plantation.  They  also  asked  that  the  ilrat 
mortgageor  and  the  common  debtors  be  made  parties  to  this  suit.  The 
first  mortgageor  excepted  to  being  made  a  party  to  this  litigation,  and 
the  exception  being  overruled,  she  filed  an  answer.  There  was  a  judg- 
ment perpetuating  the  ipjunction,  declaring  the  rights  of  the  subee- 
quent  mortgagees,  are  transferred  by  the  sale  to  the  proceeds  and  are 
no  longer  subsisting  mortgages,  from  which  the  defendants  appealed. 

From  the  view  we  have  taken  of  the  case,  and  the  questions  presented 
by  the  principal  parties,  it  is  unnecessary  to  pass  on  the  OKceptiona 
filed  by  the  first  mortgage  creditor,  under  whose  mortgage  the  sale  to 
plaintiff  was  made. 

The  decision  of  the  controversy  depends  on  the  interpretation  of  a 
clause  of  the  concordat  invoked  by  the  defendants,  as  fixing  the  terms 
upon  which  the  mortgaged  property  was  to  be  sold — they  contending 
that  this  stipulation  applied  to  the  first  mortgage,  while  the  plaintiff 
and  Mrs.  Crozat,  the  first  mortgagee,  contend  that  it  applies  only  to 
the  concordat,  and  that  Mrs,  Crozat  expressly  reserved  all  her  mort^^age 
rights,  which  she  could  enforce  when  the  condition  on  which  she  be-> 
came  a  party  to  the  concordat,  should  tail  or  be  violated. 
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The  Viller^s  had  two  mortgage  creditors,  Mrs.  Crozat  and  the  sacces- 
flion  of  Olivier,  whose  claims  bore  eight  per  cent,  interest,  and  several 
ordinary  or  chirographic  creditors,  the  consolidated  association  and 
others.  The  above  motgage  creditors  will  be  designated  as  first,  and 
the  others  as  third  mortgage  creditors.  Being  unable  to  pay  their 
debts,  the  Yiller^s  entered  into  a  concordat  beiore  Dacatel,  notary, 
with  all  their  creditors,  by  which  they  were  to  pay  the  first  mortgagees 
only  five  per  cent,  interest  annually,  and  the  ordinary  debts  without 
interest  in  seven  annual  installments,  for  which  they  executed  their 
notes,  and  a  third  mortgage  on  their  plantation  to  secure  the  payment 
thereof.  The  mortgage  claims  of  Mrs.  Crozat  and  the  succession  of 
Olivier  were  to  remain  the  same  without  reduction  of  the  principal 
during  the  seven  years  upon  the  payment  of  the  five  per  cent,  annual- 
ly. In  case  of  nonpayment  of  even  one  of  the  notes  thus  furnished 
(to  these  third  mortgagees),  their  creditors  could  seize  the  property 
thereby  mortgaged  and  sell  it  for  the  whole  of  their  claims,  on  a  credit 
of  one,  two  and  three  years,  with  eight  per  cent,  interest  £rom  the  day 
of  sale,  in  notes  secured  by  mortgage  on  the  property  sold,  and  divided 
into  coupons  among  said  creditors. 

The  five  per  cent  interest  was  paid  for  several  years,  but  on  subse- 
quent failure  of  such  payment,  Mrs.  Crozat  caused  her  mortgage,  ex- 
ecuted before  Boudoasqui^,  notary,  to  be  foreclosed,  and  the  plaintiff 
became  the  purchaser  at  a  little  over  two-thirds  of  the  appraised  value 
ef  the  property 

The  clause  of  the  concordat  which  has  given  rise  to  the  dispute  is  as 
follows : 

''The  said  Mr.  Pierre  Maspero,  administrator  of  the  succession  of 
Mr.  Cesaire  Olivier,  and  the  said  Mrs.  Widow  Manuel  Crozat  do  here- 
by declare,  that  in  order  to  facilitate  the  said  Messrs.  Yiller^  and  the 
said  Mrs.  Bodin  in  discharging  themselves  of  their  indebtedness  to 
their  creditors,  they  consent  and  acquiesce  with  all  that  is  hereinbefore 
written,  and  to  receive  nothing  during  the  said  seven  years,  in  deduc- 
tion of  the  sums  in  principal  due  by  mortgage  to  the  succession  of  the 
said  Cesaire  Olivier,  deceased,  and  to  her,  the  said  Mrs.  Widow  M. 
Crozat,  but  under  the  express  condition  that  an  annual  interest  of  five 
per  cent,  upon  said  sums  shall  be  paid  to  them,  and  that  nothing  in  the 
present  act  shall  be  so  construed  as  to  prejudice  in  any  manner  their 
rights,  privileges,  mortgages,  and  actions  resulting  from  the  above  de- 
scribed mortgage  acts  before  Adolphe  Boudousqui^,  which  acts  shall 
remain  in  full  force  and  effect,  without  any  derogation  or  innovation 
by  virtue  of  these  presents,  except  what  has  been  hereinbefore  stipu- 
lated in  relation  to  the  delays  granted,  and  to  the  mode  of  sale  in  case 
of  seizure,  they  reserving  to  themselves,  in  case  of  seizure  and  sale 
16 
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before  the  expiration  of  the  said  seven  jears,  the  right  of  availing- 
themselves  of  their  rank  of  first  mortgage  creditors,  to  the  extent  of 
the  sum  of  twelve  thousand  Ave  hnndred  and  ninety-seven  dollars  and 
welve  cents  for  the  succession  of  Mr.  Cesaire  Olivier,  and  of  six  thou- 
sand dollars  for  Mrs.  Widow  Manuel  Crozat.'* 

The  question  is,  did  this  bind  Mrs.  Crozat,  in  case  of  foreclosing  her 
mortgage,  to  cause  the  property  to  be  sold  on  a  credit  of  one,  two  and 
three  years t  We  think  not;  for  the  reason  that  her  mortgage  was  not 
novated  and  her  note  was  not  identified  with  the  canoordaif  and  sh» 
could  not  proceed  under  it  to  enforce  her  mortgage  rights.  Her  pur- 
pose, in  becoming  a  party  to  the  conoordat,  was  simply  to  give  the 
Yiller^s  an  opportunity  to  pay  their  debts,  by  suspending  the  enforce- 
ment of  her  mortgage  for  a  given  time,  provided  the  interest  on  her 
claim  was  punctually  paid.  The  failure  to  pay  this  interest,  which  was 
made  the  express  condition  of  her  agreement  to  the  delay,  would  re- 
lease her  from  the  obligation  of  the  said  contract,  and  restore  her  to- 
her  full  rights  under  her  own  act  of  mortgage. 

The  exceptions  made  and  on  which  the  defendants  rely,  refers  to  th» 
only  modification  of  her  mortgage  rights  caused  or  affected  by  the  said 
act,  to  wit,  the  granting  of  the  delay  and  the  mode  of  sale  provided 
lor  by  the  act.  In  no  other  respect  was  her  mortgage  to  be  affected, 
and  this  depended  on  the  condition  she  imposed,  to  wit,  the  payment 
of  the  interest.  The  delay  was  given  during  which  the  chirographia 
creditors  alone  were  to  be  paid  the  principal  of  their  claims,  and  the 
mode  of  sale  fixed  was  for  their  benefit,  and  to  be  resorted  to  by  thenk 
alone,  in  case  any  one  of  their  notes  should  not  be  paid.  It  was  onlj 
their  notes  that  were  identified  with  the  said  act,  the  payment  of  which 
alone  could  be  enforced  under  the  said  act,  and  a  sale  made  under  it 
(the  said  act)  was  to  be  made  on  the  credit  specified ;  and  the  first 
mortgage  ereditors  would,  at  such  sale,  ''have  the  right  of  availing^ 
themselves  of  their  rank,"  that  is,  have  the  right  to  assert  their  rank 
of  first  mortgage  creditors,  and  require  the  payment  of  their  claims  in 
full.  But  if  they  should  have  the  occasion  so  to  do,  and  determine  to 
enforce  their  own  mortgages,  they  could  do  so  only  upon  and  by  virtue 
of  the  act,  which  created  their  mortgage,  and  without  any  regard  to 
the  stipulations  of  the  coticardat,  as  there  was  no  necessary  oonneotion 
between  the  different  acts  of  mortgage  in  favor  of  the  two  different 
classes  of  creditors.  It  might  well  have  happened,  in  the  course  of 
events,  that  the  debtors  would  have  paid  the  five  per  cent,  interest  on 
the  prior  or  first  mortgages,  and  faOed  to  pay  the  last  mortgage  credi- 
tors. Under  the  concordat,  so  long  as  this  five  per  cent,  interest  was 
paid,  the  prior  or  first  mortgage  creditors  had  no  right  to  sue  or  fore- 
close their  mortgage.    But  if  any  one  of  the  last  mortgage,  creditors 
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wa6  not  paid,  he  could  proceed  to  sell,  under  the  concordat,  although 
the  interejt  might  be  paid  to  the  otliers;  and  in  such  contingency,  the 
act  {concordat)  provided  for  the  delay  and  terms  on  which  the  sale 
tbould  be  made  under  it,  and  the  manner  in  which  the  prior  mortgage 
rights  would  be  preserved.  This  construction  gives  a  reasonable  in- 
terpretation and  effect  to  every  clause  and  portion  of  the  act.  As  the 
sale  did  not  take  place  under  this  last  mortgage,  the  stipulations  in  it 
M  to  delays  and  terms  of  sale  had  no  application  to  the  case. 

Mrs.  Crozat  did  not  expressly  consent,  in  the  concordat,  to  enforce 
her  first  mortgage  under  the  stipulatioud  of  that  act,  and  ifc  is  not  to 
be  presumed  that  she  gave  up  more  of  her  rights  than  were  clearly 
and  distinctly  waived  or  relinquished.  This  act  is  to  be  construed 
liberally  in  her  favor,  as  no  one  is  easily  presumed  to  give. 

When  the  purpose  and  object  of  the  concordat  are  considered,  and 
all  its  stipulations,  reservations  and  exceptions  construed  together,  it 
is  obvious,  in  our  opinion,  that  Mrs.  Crozat  intended  to  be  bound  by 
any  of  its  provisions,  only  on  condition  that  the  stipulated  interest 
should  be  regularly  paid,  and  that  failing,  she  had  the  right  to  seize 
and  sell  as  she  did.  ^ 

There  is  no  evidence  of  deception  or  ill  practices  in  the  appraisement 
and  sale  of  the  property,  and  having  been  sold  for  two-thirds  of  the 
appraisement,  we  see  no  legal  grounds  for  disturbing  the  adjudication; 
and  the  sale  having  been  legally  made,  and  the  price  being  absorbed 
by  the  first  and  second  mortgages,  that  in  favor  of  the  third  mortgagees 
was  properly  canceled. 
Judgment  afElrmed. 

MoBaAN,  J.,  dissenting.  The  prayer  of  the  petition  in  this  case  is 
that  an  injunction  may  issue  prohibiting  and  restraining  the  defendants, 
and  each  of  them,  their  and  each  of  their  agents  and  attorneys  from 
procuring  or  suiog  out  any  writ  of  seizure  and  sale,  or  other  writ  or 
order  of  seizure  based  on  the  mortgage  which  is  recited  in  the  peti- 
tion, and  from  seizing  thereunder  the  plantation  which  the  plaintiff 
claims  to  own ;  and  that  they  be  injoined  from  asserting  that  they 
have  any  lien  or  mortgage  on  said  property  resulting  from  the  act  of 
mortgage  aforesaid. 

I  do  not  think  that  a  judge  should  have  issued  an  injunction  upon 
such  a  prayer.  I  understand  that  the  courts  of  the  State  are  open  to 
all  litigants  who  desire  to  assert  their  rights,  and  I  do  not  understand, 
nor  have  I  been  informed,  that  there  is  any  law  in  Louisiana  which 
prevents  a  lawyer  from  bringing  a  suit  for  the  protection  of  his  clients' 
interests.  Here  the  door  of  justice  is  absolutely  closed  against  the 
defendants,  and  their  connsel's  lips  are  sealed. 
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I  think  it  would  have  been  time  enough  for  the  plaintiff  to  uave  de- 
fended himself  when  he  was  attacked.  As  well  might  a  tenant  be 
allowed  to  injoin  his  landlord  from  collecting  his  rent,  or  the  debtor 
of  a  promissory  note  injoin  his  creditor  irom  suing  him,  or  a  furnisher 
of  supplies  which  went  to  make  a  crop,  from  seizing  the  crop  iu  order 
to  secure  his  priyilege. 

Having  issued  the  order,  however,  I  think  the  judge  should  have 
maintained  that  portion  of  the  exception  filed  by  defendants,  which 
specifically  declared  that  the  averments  of  the  petition  did  not  justify 
the  issuing  of  the  injunction  which  had  been  obtained,  which  exception 
I  do  not  think  was  ever  abandoned. 

Coming  to  the  merits,  I  think  the  case  is  equally  clear  for  the  de- 
fendants, in  this,  at  least,  that  the  injunction  should  have  been 
dissolved.  The  ViUer^s  (those  I  mean  who  are  interested  in  this  suit) 
had  several  creditors.  They  were  divided  into  creditors  with  mort- 
gage, of  first  and  second  rank,  and  chirographic  creditors,  and  the 
mortgage  creditors  were  also  chirographic  creditors.  To  pay  their 
debts,  which  amounted  to  over  $64,000,  they  owned  two  adjoining 
plantations.  Their  creditors,  desiring  to  secure  themselves,  and  to 
give  to  their  debtors  an  opportunity  of  acquitting  themselves  of  their 
indebtedness,  went  before  a  notary  public,  on  the  fourteenth  of 
December  1867,  and  accepted  the  proposition  which  had  been  made  to 
them,  viz :  that  a  delay  of  seven  years  be  granted  them,  from  the 
twelfth  January  1867,  in  which  they  were  to  pay  their  debts,  but  with- 
out interest,  in  instalments  of  one-seventh  yearly,  for  which  they 
were  to  give,  and  did  give,  tiieir  notes,  secured  by  mortgage  on  their 
plantations.  It  was,  however,  expressly  stipulated  that  the  mortgage 
claims  of  Mrs.  Manuel  Crozat,  and  the  succession  of  Mrs.  Cesaire 
Olivier^  amounting  together  to  $18,597  12,  which  were  already  secured 
by  mortgage  on  the  aforesaid  plantations,  should  remain  the  same, 
without  annual  reduction  of  the  capital,  but  should  bear  interest  at 
the  rate  of  five  per  cent,  per  annum,  payable  annually,  during  the 
term  of  seven  years.  It  was  further  agreed  that  in  case  of  nonpay- 
ment of  even  one  of  the  notes  thus  furnished  by  the  Yiller^s,  their 
creditors  were  to  have  the  right  to  sue  for  the  reimbursement  of  the 
whole  of  their  claims,  and  cause  the  property  mortgaged  to  be  sold  in 
the  manner  following,  to  wit:  one-fourth  cash,  and  the  balance  at  one, 
two  and  three  years  credit,  with  interest  at  the  rate  of  eight  per  cent, 
per  annum  from  the  day  of  sale  until  final  payment,  in  notes  secured 
by  mortgage  on  the  property  so  sold,  and  divided  into  coupons,  in 
order  to  facilitate  the  settlement  with  each  of  said  ereditors.  And 
Pierre  Maspero,  representing  the  succession  of  Mr.  Cesaire  Olivier, 
and  Mrs.  Manuel  Crozat  specially  declared  that,  in  order  to  facilitate 
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the  Yiller^a  and  Mrs.  Bodin  in  discharging  their  indebtedness  to  their 
creditors,  thej  consented  and  acquiesced  in  what  had  been  done,  and 
agreed  to  receive  nothing  during  the  seven  years  therein  stipulated, 
in  deduction  of  the  principal  due  to  them,  under  the  express  condition, 
however,  that  an  annual  interest  of  Ave  percent,  upon  the  amount  due 
them  should  be  paid,  and  that  nothing  in  the  act  should  be  so  construed 
as  to  prejudice  in  any  manner  their  rights,  privileges,  mortgages  and 
actions  rei^ulting  from  the  mortgage  acts  passed  before  Boudousqui^, 
under  which  their  rights  as  creditors  were  determined,  which  acts 
were  to  remain  in  full  force  and  effect,  without  any  derogation  or 
innovation,  except  what  had  '*  been  hereinbefore  stipulated  in  relation 
to  the  delays  granted,  and  to  the  mode  of  sale  in  case  of  seizure,*  they 
reserving  to  themselves,  in  case  of  seizure  and  sale  before  the  expira- 
tion of  the  said  seven  years,  the  right  of  availing  themselves  of  their 
rank  of  first  mortgage  creditors."  Now  it  seems  to  me  that  the 
intent  of  this  act,  and  the  language  in  which  the  intention  is  expressed 
is  not  susceptible  of  two  interpretations.  In  case  their  interest  was 
not  paid  they  might  proceed  under  their  rank  of' first  mortgage  credi- 
tors, but  the  sale  was  to  take  place  under  the  delays  granted,  which 
were  one,  two  and  three  years  credit. 

Now,  this  agreement  between  the  parties,  was  a  contract,  binding 
equally  upon  all  who  had  signed  it,  and  was  the  law  between  them. 
Notwithstanding  which  Mrs.  Crozat,  on  the  twentieth  December  1869, 
withoat  having  previously  endeavored  to  have  the  contract  annulled, 
and  without  notice  to  any  of  her  co-creditors,  applied  for  and  ob- 
tained an  order  of  seizure  and  sale  against  the  property,  the  terms 
being  cash.  At  the  sale  Fleitas  became  the  purchaser.  To  these  pro- 
ceedings the  defendant  was  not  a  party.  In  the  answer  filed,  after 
the  exception  was  overruled,  it  is  averred  that  the  illegal  and  improper 
practices  by  which  the  sale  was  made  were  well  known  to  the  plaintiff, 
and  were  a  fraud  upon  defendant's  rights,  and  a  violation  of  their  com- 
mon act,  all  of  which  it  is  alleged  was  known  to  Fleitas. 

Now,  it  is  established  that  Mr.  Fleitas  knew  of  the  act  by  which  the 
creditors  of  the  Yiller^  had  agreed  to  the  terms  upon  which  their 
property  should  be  sold  in  case  they  did  not  comply  with  their  engage- 
ments. He  consulted  counsel  upon  the  subject  who  only  advised  him 
that  he  could  purchase  with  satety  after  having  received  the  assurances 
of  the  counsel,  who  represented  the  subsequent  mortgage  creditors, 
that  they  would  consent  to  the  sale  being  made  for  cash. 

That  the  entirely  irreproachable  counsel  representing  these  creditors 
believed  he  was  acting  in  behalf  of  the  true  interest  of  aU  parties 
concerned,  and  that  he  believed  he  was  authorized  to  give  the  as- 
surances he  did,  I  do  not  for  a  moment  question.    But  whether  he  was 
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I  think  it  woald  have  been  time  enough  for  the  plaintiff  to  have  de- 
fended himself  when  he  was  attacked.  As  well  might  a  tenant  be 
allowed  to  injoin  his  landlord  from  collecting  his  rent,  or  the  debtor 
of  a  promissory  note  injoin  his  creditor  irom  suing  him,  or  a  furnisher 
of  supplies  which  went  to  make  a  crop,  from  seizing  the  crop  iu  order 
to  secure  his  priyilege. 

Haying  issued  the  order,  however,  I  think  the  judge  should  have 
maintained  that  portion  of  the  exception  filed  by  defendants,  which 
specifically  declared  that  the  averments  of  the  petition  did  not  justify 
the  issuing  of  the  injunction  which  had  been  obtained,  which  exception 
I  do  not  think  was  ever  abandoned. 

Coming  to  the  merits,  I  think  the  case  is  equally  clear  for  the  de- 
fendants, in  this,  at  least,  that  the  injunction  should  have  been 
dissolved.  The  Viller^s  (those  I  mean  who  are  interested  in  this  suit) 
had  several  creditors.  They  were  divided  into  creditors  with  mort- 
gage, of  first  and  second  rank,  and  chirographic  creditors,  and  the 
mortgage  creditors  were  also  chirographic  creditors.  To  pay  their 
debts,  which  amounted  to  over  $64,000,  they  owned  two  adjoining 
plantations.  Their  creditors,  desiring  to  secure  themselves,  and  to 
give  to  their  debtors  an  opportunity  of  acquitting  themselves  of  their 
indebtedness,  went  before  a  notary  public,  on  the  fourteenth  of 
December  1867,  and  accepted  the  proposition  which  had  been  made  to 
them,  viz:  that  a  delay  of  seven  years  be  granted  them,  from  the 
twelfth  January  1867,  in  which  they  were  to  pay  their  debts,  but  with- 
out interest,  in  instalments  of  one-seventh  yearly,  for  which  they 
were  to  give,  and  did  give,  their  notes,  secured  by  mortgage  on  their 
plantations.  It  was,  however,  expressly  stipulated  that  the  mortgage 
claims  of  Mrs.  Manuel  Crozat,  and  the  succession  of  Mrs.  Cesaire 
Olivier,  amounting  together  to  $18,597  12,  which  were  already  secured 
by  mortgage  on  the  aforesaid  plantations,  should  remain  the  same, 
without  annual  reduction  of  the  capital,  but  should  bear  interest  at 
the  rate  of  five  per  cent,  per  annum,  payable  annually,  during  the 
term  of  seven  years.  It  was  further  agreed  that  in  case  of  nonpay- 
ment of  even  one  of  the  notes  thus  furnished  by  the  Yiller^s,  their 
creditors  were  to  have  the  right  to  sue  for  the  reimbursement  of  the 
whole  of  their  claims,  and  cause  the  property  mortgaged  to  be  sold  la 
the  manner  following,  to  wit :  one-fourth  cash,  and  the  balance  at  one, 
two  and  three  years  credit,  with  interest  at  the  rate  of  eight  per  cent, 
per  annum  from  the  day  of  sale  until  final  payment,  in  notes  secured 
by  mortgage  on  the  property  bo  sold,  and  divided  into  coupons,  in 
order  to  facilitate  the  settlement  with  each  of  said  creditors.  And 
Pierre  Maspero,  representing  the  succession  of  Mr.  Cesaire  Olivier, 
and  Mrs.  Manuel  Crozat  specially  declared  that,  in  order  to  facilitate 
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the  Yiller^s  and  Mrs.  Bodin  in  diseharging  their  iodebtednese  to  their 
creditors,  they  consented  and  acquiesced  in  what  had  been  done,  and 
agreed  to  receive  nothing  during  the  seven  years  therein  stipulated, 
in  deduction  of  the  principal  due  to  them,  under  the  express  condition, 
however,  that  an  annual  interest  of  five  per  cent,  upon  the  amount  due 
them  should  be  paid,  and  that  nothing  in  the  act  should  be  so  construed 
as  to  prejudice  in  any  manner  their  rights,  privileges,  mortgages  and 
actions  resulting  from  the  mortgage  acts  passed  before  Boudousqui^, 
under  which  their  rights  as  creditors  were  determined,  which  acts 
were  to  remain  in  full  force  and  effect,  without  any  derogation  or 
innovation,  except  what  had  '^  been  hereinbefore  stipulated  in  relation 
to  the  delays  granted,  and  to  the  mode  of  sale  in  case  of  seizure,*  they 
reserving  to  themselves,  in  case  of  seizure  and  sale  before  the  expira- 
tion of  the  said  seven  years,  the  right  of  availing  themselves  of  their 
rank  of  first  mortgage  creditors."  Now  it  seems  to  me  that  the 
intent  of  this  act,  and  the  language  in  which  the  intention  is  expressed 
is  not  susceptible  of  two  interpretations.  In  case  their  interest  was 
not  paid  they  might  proceed  under  their  rank  of' first  mortgage  credi- 
tors, but  the  sale  was  to  take  place  under  the  delays  granted,  which 
were  one,  two  and  three  years  credit. 

Now,  this  agreement  between  the  parties,  was  a  contract,  binding 
equally  upon  all  who  had  signed  it,  and  was  the  law  between  them. 
Notwithstanding  which  Mrs.  Crozat,  on  the  twentieth  December  1869, 
withoat  having  previously  endeavored  to  have  the  contract  nnnulled, 
and  without  notice  to  any  of  her  co-creditors,  applied  for  and  ob- 
tained an  order  of  seizure  and  sale  against  the  property,  the  terms 
being  cash.  At  the  sale  Fleitas  became  the  purchaser.  To  these  pro- 
ceedings the  defendant  was  not  a  party.  In  the  answer  filed,  after 
the  exception  was  overruled,  it  is  averred  that  the  illegal  and  improper 
practices  by  which  the  sale  was  made  were  well  known  to  the  plaintiff, 
and  vrere  a  fraud  upon  defendant's  rights,  and  a  violation  of  their  com- 
mon act,  all  of  which  it  is  alleged  was  known  to  Fleitas. 

Now,  it  is  established  that  Mr.  Fleitas  knew  of  the  act  by  which  the 
creditors  of  the  Viller^  had  agreed  to  the  terms  upon  which  their 
property  should  be  sold  in  case  they  did  not  comply  with  their  engage- 
ments. He  consulted  counsel  upon  the  subject  who  only  advised  him 
that  he  could  purchase  with  satety  after  having  received  the  assurances 
of  the  counsel,  who  represented  the  subsequent  mortgage  creditors, 
that  tbey  would  consent  to  the  sale  being  made  for  cash. 

That  the  entirely  irreproachable  counsel  representing  these  creditors 
believed  he  was  acting  in  behalf  of  the  true  interest  of  all  parties 
concerned,  and  that  he  believed  he  was  authorized  to  give  the  as- 
sorancea  he  did,  I  do  not  for  a  moment  question.    But  whether  he  was 
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SO  aathorized  is  another  matter,  and  I  think,  from  the  record  that  he 
was  mistaken.  Under  all  the  circnmstances  of  the  case  it  seems  to  me 
clear  that  the  ii^  unction  should  have  been  dissolyed,  and  the  defend- 
ants left  free  to  pursue  their  rights  in  such  form  as  the  law  authorises. 
I  therefore  dissent  from  the  opinion  of  the  majority. 
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The  defendanta  in  iiOanction  took  a  bill  of  exceptions  to  tbe  permission  granted  by  the 
court  a  qxia  for  an  amended  petition  to  be  filed  by  the  plaintiff  on  the  ground  that  the 
suit  being  an  ii^nnotion  one,  all  the  matters  of  law  or  fsot  that  can  Justify  the  issolng 
of  such  process  could  and  should  only  be  alleged  and  pleaded  in  the  original  petition. 

The  ruling  of  the  court  was  correct.  The  amended  petition  contained  only  the  plea  of  pr^^ 
acription  which  may  be  pleaded  at  any  stage  of  the  prooeedings. 

The  debts  of  the  community  during  its  existence  are  the  debts  of  the  husband.  The  prop- 
erty of  the  community  is  liable  for  the  payment  of  them.  Even  more,  the  community 
property  may  be  taken  to  pay  debte  of  the  husband  contracted  before  the  marriage.  On 
the  dissolution  of  the  community  by  the  death  of  the  wife,  the  responsibility  of  the 
husband  in  regard  to  the  community  debts,  is  not  ohanged.  He  is  absolutely  and  per- 
sonally bound  for  their  payment ;  and  his  separate  property  may  be  seized  and  sold  for 
their  acquittal. 

Hence  the  community  property  justly  comes  under  his  control  until  tbe  debts  are  paid. 
Before  their  final  settlement  and  discharge,  the  heirs  have  no  absolute  rights  to  the 
property  of  the  community  that  can  be  legally  recognised.  Their  interest  in  It  oontinuea 
ooDtingent  and  uncertain  until,  by  the  result  of  the  final  discharge  of  all  the  obligations 
of  the  community,  it  is  known  whether  or  not  there  are  assets  remaining  for  puHtion 
between  the  survivor  and  the  heirs  of  the  deceased  spouse. 

If  the  surviving  husband  has  the  right  to  control  the  community  assets,  and  to  administflr 
them  after  his  wife's  death,  so  as  to  make  hcna  fide  settlements  of  its  debts,  he  has 
equally  the  right  to  waive  or  omit  specific  defenses  to  suits  and  indisputable  claims. 

It  through  fraud  used  by  a  surviving  husband  in  community  to  injure  the  heirs  of  the 
wife,  he  should  sell  or  otherwise  dispose  of  the  community  property,  it  would  seem  that 
they  would  have  a  remedy  by  the  provisions  of  art  2404  of  the  Civil  Code. 

In  this  case  the  husband  had  by  law  the  usufhiot  of  the  wife's  half  of  the  commnnlty 
property,  consisting  of  the  undivided  half  of  the  lands  seized  by  the  judgment  crediton, 
no  partition  of  the  community  property  having  been  made.  Nevertheless,  without 
opposition  on  the  part  of  the  surviving  husband,  the  public  administrator  came  forth 
and  administered  on  what  he  styled  the  estate  of  the  deceased  wife,  and  ii\joined  thft 
sale  of  the  community  property  seized  by  judgment  creditors  of  the  community,  and 
which  is  subjected  to  the  payment  of  their  judgment.  This  proceeding  is  irregular  and 
illegal,  and  the  injunction  must  be  dissolved  with  damages. 

APP£AL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Orsbornj  J.    M.  Byan  and  B.  J,  Bowman,  for  plaintiffs  and  appel- 
lants.   Manning,  for  defendants  and  appellees. 

Taliaferro,  J.  This  is  an  injunction  suit.  The  Crescent  City 
Bank  and  G.  W.  West  having  each  a  judgment  against  Whetty  M. 
Sasser,  issued  executions  and  caused  the  undivided  half  of  certain 
lands  in  the  parish  of  Bapides  to  be  seised  by  the  sheriff.  The  public 
administrator  injoined  the  sale  on  the  ground  that  the  lands  seized 
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belonged  to  the  BaccesAion  of  Mrs.  Druoilla  Sasser,  and  that  the  judg- 
ments upon  which  the  executions  issued  were  in  no  way  binding  upon 
her  estate,  her  representative  never  having  been  made  a  party  to  the 
judgments.  The  administrator  amended  his  petition  and  pleaded  the 
prescription  of  five  years  against  the  note  upon  which  the  judgment 
of  the  Crescent  City  Bank  was  rendered.  Subsequently  Whetty  M. 
Sasser  died.  The  court  dissolved  the  injunction  without  damages,  and 
the  administrator  of  Mrs.  Sasser  appealed. 

The  counsel  for  the  defendants  in  injunction  took  a  bill  of  excep- 
tions to  the  permission  granted  by  the  court  for  an  amended  petition 
to  be  filed  by  the  plaintiffs,  the  suit  being  an  injunction  suit,  and  all 
the  matters  of  law  or  fact  that  can  justify  the  issuing  such  process 
eould  and  should  be  alleged  and  pleaded  in  the  original  petition.  The 
amended  petition  was  admitted.  It  contained  only  the  plea  of  pre- 
ecription,  which  may  be  pleaded  at  any  stage  of  the  proceedings.  We 
think  the  ruling  of  the  court  correct.    Civil  Code  art.  3464. 

The  facts  of  this  case  are  that  the  community  of  acquets  between 
Whetty  M.  Sasser  and  his  wife  Druoilla,  was  dissolved  by  the  death  of 
the  latter  in  1864.  Their  property  was  all  community  property.  Mrs. 
Sasser,  as  it  appears,  did  not  bring  anything  into  the  marriage,  and 
never  acquired  anything  by  inheritance  or  donation  during  the  long 
existence  of  the  community  of  thirty  years.  A  large  amount  of  prop- 
erty seems  to  have  been  accumulated  by  the  community,  and  against 
It  there  was  a  large  amouut  of  debts.  It  appears  that  other  judgment 
creditors  of  Sasser  had,  prior  to  the  seizures  made  by  the  present  de- 
fendantSy  seized  under  executions  the  lands  belonging  to  the  commu- 
nity, and  their  seizures  were  injoined  by  the  administrator  to  the 
extent  of  an  undivided  half,  on  the  ground  that  it  was  the  property  of 
the  saccession  of  Drucilla  Sasser }  the  other  half  was  sold  and  the  . 
proceeds  satisfied  the  executions.  Tiie  undivided  half  seized  by  the 
defendants  in  this  suit,  the  plaintiff  alleges,  as  before  stated,  is  the 
property  of  Drucilla  Sasser's  estate,  under  his  administration  as  the 
public  administrator  of  the  parish. 

The  position  assumed  by  the  plaintiff's  counsel  is,  that  the  husband  ^ 
does  not  represent  the  community  after  its  dissolution,  and  the  heirs 
must  be  joined  with  him  in  a  suit  to  affect  their  interest,  and  cites  1 
Bob.  378,  where  it  is  h^id  down  that  ^'  the  creditor  who  wishes  to  hold 
the  heirs  of  the  wife  responsible  for  a  community  debt  must  join  them 
in  bis  suit  against  the  husband,  for  the  latter  no  longer  represents  a 
community  which  is  at  an  end."  The  suit  of  the  Crescent  City  Bank 
against  Sasser  was  brought  in  1867,  four  years  after  the  death  of  his 
wife.  The  note  sued  on  was  due  first  of  March,  1862,  and  petition  and 
citation  were  served  on  the  twenty -second  of  April,  1867.    Sasser  oa 
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the  same  day  oonfessed  jadgment  on  the  note,  recognizing  the  mort- 
gage as  set  forth  in  the  petition.  The  other  seizing  creditor,  West^ 
obtained  jadgments  against  Sasser  in  1865  and  1866. 

It  is  argned  that  the  husband  has  no  power  to  create  obligations 
against  the  commnnity  after  its  dissolation,  and  therefore  his  confes- 
sion of  jadgment  in  the  case  of  the  Crescent  City  Bank  has  no  effect 
against  the  heirs  of  Mrs.  Sasser,  for  the  authority  to  acknowledge  & 
debt  prescribed  is  eqnal  to  the  authority  to  create  a  debt,  referring  to 
1  An.  331.  It  is  further  contended  that  every  debt  of  the  community 
is  a  debt  against  the  heirs  of  the  wife,  and  these  debts  can  not  be  fixed 
and  adjudicated  upon,  without  their  being  parties  to  the  judicial  pro- 
ceedings which  decree  them;  that  the  administrator  of  Mrs.  Sasser 
having  accepted  her  succession,  it  is  bound  for  one-half  the  debts  of 
the  succession,  and  stands  in  relation  to  the  bank  claim  as  a  joint 
debtor.  Therefore  it  is  held,  her  administrator  has  the  right  to  plead 
prescription  against  it;  that  without  citation  or  notice  the  judgment 
of  the  bank  against  Sasser  is  not  res  adjudicata  as  lo  her. 

These  views  of  the  relations  that  exist  between  the  heirs  of  a  de- 
ceased wife  in  community  and  the  creditors  of  that  community  are 
not,  we  apprehend,  in  consonance  with  the  laws  and  the  general  juris- 
prudence on  the  subject.  The  debts  of  the  community  during  its  ex- 
istence are  the  debts  of  the  husband.  The  property  of  the  commnnity 
is  liable  for  the  payment  of  them.  Even  more,  the  community  prop- 
erty may  be  taken  to  pay  debts  of  the  husband  contracted  before  the 
marriage.     13  An.  396;  2  An.  226;  3  An.  615. 

Upon  the  dissolution  of  the  community  by  the  death  of  the  wife^ 
the  responsibility  of  the  husband  in  regard  to  the  community  debts, 
is  not  changed.  He  is  absolutely  and  personally  bound  for  their  pay* 
ment;  and  his  separate  property  may  be  seized  and  sold  for  their 
acquittal.  This  being  his  position,  he  has  under  his  control  the  com- 
munity property  which  by  law  is  expressly  subjected  to  the  pay  men  t- 
of  the  community  debts;  and  he  has,  so  far  as  the  final  settlement  and 
liquidation  of  the  community  after  its  dissolution  is  concerned,  the 
same  rights  he  had  during  its  existence;  because  he  is,  after  the  disso- 
lution, under  the  same  responsibilities  for  the  community  debts  that 
he  was  before  the  dissolution.  It  is  but  just  that  he  should  have  those 
powers.  The  community  property  oontinueb  under  his  control  until 
the  debts  are  paid.  Until  their  final  settlement  and  discharge,  the 
heirs  have  no  absolute  rights  to  the  property  of  the  community  that 
can  be  legally  recognized.  Their  interest  in  it  continues  contingent 
and  uncertain,  until  by  the  result  of  the  final  discharge  of  all  the  obli- 
gations of  the  community,  it  is  known  whether  or  not  there  are  assets 
remaining  for  partition  between  the  survivor  and  the  heirs  of  the  de- 
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ceased  spoaae.  This  doctrine  has  been  uniformly  recognized  in  oar 
jnriBpmdeDce  as  appears  from  a  long  chain  of  decisions.  Among  the 
more  recent  oases  we  refer  to  24  An.  534  and  543;  25  An.  379.  We 
determined  in  a  late  case,  Baird  v.  The  Heirs  of  Sprowl,  23  An.  424, 
that  "a  judgment  creditor  of  the  surviving  spouse  may  seize  and  sell 
an  asset  of  the  community  in  satisfaction  of  his  demand,  and  the  heira 
of  the  deceased  partner  can  not  set  up  their  residuary  rights  by  way 
of  injunction.''  In  the  case  of  Rush  v.  Warren  25  An.  314,  we  held 
that  the  surviving  husband  in  community  has  the  right  to  make  hona 
fide  settlements  for  the  payment  of  debts  of  the  community.  If  the 
surviving  husband  has  the  right  to  control  the  community  assets,  and 
to  administer  them  after  his  wif^s  death,  so  as  to  make  hona  fide  set- 
tlements of  its  debts,  he  has  equally  the  right  to  waive  or  omic  speciflo 
defenses  to  suits,  and  indisputable  claims. 

In  the  case  under  consideration,  Sasser,  before  the  dissolution  of  the 
community,  would  have  had  the  undoubted  right  to  waive  prescrip- 
tion and  confess  judgment,  in  the  case  of  the  debt  against  the  com- 
munity held  by  the  Crescent  City  Bank.  His  right  to  do  so  after  the 
dissolution,  we  think  continued. 

If^  through  fraud  used  by  a  surviving  husband  in  community  to  in- 
jure the  heirs  of  the  wife,  he  should  sell  or  otherwise  dispose  of  the 
community  property,  it  would  seem  that  they  would  have  a  remedy 
by  the  provisions  of  article  2404  of  the  Civil  Code. 

The  proceedings  in  this  case,  we  think,  rather  anomalous.  When 
they  were  commenced,  Sasser,  the  survivor  in  community,  was  living 
and  unmarried.  He  had  by  law  the  usufruct  of  the  wife's  half  of  the 
community  property,  which  consisted  thetf  of  the  undivided  half  of 
the  lands  seized  by  the  judgment  creditors,  no  partition  of  the  com- 
munity property  ever  having  been  made.  Nevertheless,  without 
opposition  on  the  part  of  Sasser,  the  public  administrator  came  forth 
and  administers  upon  what  he  styles  the  estate  of  Drucilla  Sasser, 
and  injoins  the  sale  of  the  community  property  seized  by  judgment 
creditors  of  the  community  and  which  is  subjected  to  the  payment  of 
their  judgments. 

We  think  the  proceedings  irregular  and  illegal.  The  defendants,  in 
their  answer,  prayed  a  dissolution  of  the  injunction  and  for  damages. 
We  conclude,  from  the  character  of  this  case,  the  judgment  of  the 
lower  court  should  be  amended  by  decreeing  damages. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  decreeing  that  0.  K.  Hawley,  administrator,  plaintiff  in  this  case, 
pay  the  defendants  the  sum  of  one  hundred  and  fifty  dollars  as 
damages  for  the  wrongful  suing  out  of  the  injunction  and  all  costs  of 
suit,  and  as  thus  amended  that  the  judgment  be  affirmed. 
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Harriet  B.  Kellogg  et  alt.  t.  I>nra1de,  Sherii!^  et  ale. 

No.  5079. 
Habbibt  B.  KELLOoa  et  alg.  t^.  J.  V.  Duraldb,  Sheriif,  et  als. 

Under  no  oircumatanoea,  aooordlng  to  our  jnriapmdenoe,  can  the  plaintiflh  reoorer  any 
portion  of  the  community  property,  sold  for  a  oommonity  debt,  withoat  first  paying  or 
tendering  the  amount  by  which  they  have  been  benefited  from  the  price  thereof  paid  by 
the  purchaser. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  West 
Baton  Eouge.    Posey^  J.    Fuqua  d  Oalliha/n^  for  plaintiffs  and 
Appellants.    Favroi  dt  Lamon,  for  defendants  and  appellees. 

Howell,  J.  This  is  a  third  opposition  filed  by  the  children  and 
heirs  of  Mrs.  E.  M.  Woods,  deceased,  wife  of  James  C.  Woods,  in 
which  they  claim  to  be  the  owners,  by  inheritance  from  their  mother,  of 
an  undirided  half  of  the  property  seized  and  advertised  for  sale,  at 
the  suit  of  J.  W.  Burbridge  &  Co.  v,  James  0.  Woods.  They  claim 
that  their  rights  to  said  property  were  determined  by  judgment  in 
January,  1863,  against  their  father,  James  C.  Woods,  and  they  ask,  if 
the  sale  is  persisted  in  by  Burbridge  &  Co.,  it  be  annulled  as  to  their 
fiaid  half. 

Burbridge  &  Co.  filed  peremptory  exceptions  to  the  action  of  plaint- 
iffd;  that  by  averments  and  judgment  in  their  suit  they  have  accepted 
purely  and  simply  the  succession  of  their  mother  and  made  themselves 
respoosible  for  the  debts  of  the  community,  including  that  due 
exceptors,  for  which  tliey  obtained  judgment  in  the  sum  of  (18,138  20 
with  recognition  of  mortgage  for  $12,000,  dating  from  nineteenth  of 
April  1855,  in  which  the  mother  of  plaintiffs  intervened  and  renounced; 
that  they  can  not  recover  until  they  refund  the  prices  applied  to  their 
debt;  further,  that  at  the  sale  of  the  property  in  question,  the  except- 
ors bought  the  same  for  $3648,  which  pro  tanto  was  applied  to  the 
extinguishment  of  a  debt  due  by  the  community,  and  that  before 
plaintiffs  can  recover  the  half  of  said  property  they  must  pay  or  tender 
the  sum  by  which  they  are  thus  benefited,  and  further  that  plaintiffs' 
suit  is  an  indirect  attempt  to  attack  collaterally  exceptors'  judgment 
against  James  C.  Woods,  which  is  final  and  executory. 

These  exceptions  were  referred  to  the  merits,  and  after  answer  filed, 
judgment  was  rendered  dismissing  the  claim  of  third  opponents  and 
sustaining  the  sale  to  Burbridge  &  Co.,  from  which  the  plaintiffs 
appealed. 

The  evidence  seems  very  clear  that  at  least  the  sum  of  $5269  87, 
the  balance  due  to  Burbridge  &  Co.,  on  nineteenth  April  1859,  suc- 
ceeding the  death  of  Mrs.  Woods,  was  a  debt  of  the  community  which 
has  never  been  settled,  and  that  since  that  date  the  said  indebtedness 
has  not  decreased,  but  has  increased  to  about  $18,000  under  the 
management  of  the  surviving  spouse  and  usufructuary,  and  under  no 
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cireamstsnceB,  according  to  our  jarisprndeDCc,  can  the  plaintiffs  re- 
cover any  portion  of  the  community  property,  sold  for  a  community 
debt,  without  first  paying  or  tendering  the  amount  by  which  they  have 
been  benefited  from  the  price  thereof,  paid  by  the  purchaser.  See  19 
An.  508;  21  An.  383;  23  An.  424;  24  An.  324,  534;  25  An.  314,  379. 

The  pleadings  and  facts  of  the  record,  however,  make  it  appear  that 
their  rights  in  this  respect  ought  to  be  reserved. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  reserving  plaintifis'  right  to  assert  their  claim,  if  any  they  have,  in 
a  further  action,  and  as  thus  amended  it  be  affirmed.  Costs  of  appeal 
to  be  paid  by  appellees. 

Rehearing  refused. 


No.  3070. 
Samuel  Snodgrass  v.  Thomas  A.  Adaics. 

Whether  Hatch,  the  United  States  oolleotor  of  onatoms  at  the  port  of  New  Orleans,  contin- 
ued after  secession  to  act  in  the  same  capacity  as  before,  or  whether  he  became  collector 
of  onstoms  for  the  Confederate  States,  it  is  not  important  to  decide  in  this  case,  as  in 
either  event  the  payment  of  duties  to  him  should  protect  ttcm  seiiare  the  property  on 
which  the  duties  were  paid. 

If  Hatch  had  ceased  to  represent  the  GtoTcniment  of  the  United  States  and  represented  the 
Ceofederate  States,  the  payment  should  protect  the  property,  as  It  was  made  to  the  re- 
preaentative  of  a  power  which  had  the  ability  to  enforce  its  demands,  and  which  the 
United  Statea,  for  the  time  being,  were  unable  to  resist 

APPEAL  f^om  the  Sixth  District  Court,  parish  of  Orleans.  Oooley,  J. 
Oeorge  L,  Bright  and  A.  De  B.  Hughet,  for  plaintiff  and  appellee. 
M.  M,  Cohen,  for  defendant  and  appellant. 

Lui>ELiNO,  C.  J.  This  suit  is  for  a  partial  rescission  of  a  sale  and  to 
recover  the  sum  paid  for  the  property,  of  which  the  plaintiif  says  he 
was  evicted. 

It  appears  that  on  the  seventh  of  February,  1862,  the  plaintiif  bought 
from  the  defendant  375  rolls  or  45,000  yards  of  India  bagging. 

This  bagging  was  shipped  from  Calcutta  to  New  Orleans  on  the  ship 
Judith ;  the  ship  stranded  on  the  coast  of  Cuba,  in  February  1861, 
and  the  cargo  was  abandoned  to  the  insurance  companies  that  had  in- 
sured the  property.  The  defendant,  as  the  agent  of  said  companies, 
paid  the  duties  on  the  bagging  when  it  was  brought  to  New  Orleans  in 
May  1861^  and  in  February  1862  he  sold  the  bagging  to  the  defendant 

The  duties  were  paid  to  Mr.  F.  Hatch^  who  was  the  United  States 
collector  of  customs  at  New  Orleans  when  the  ordinance  of  secession 
was  adopted  in  Louisiana,  and  who  continued  to  act  under  the  author- 
ity of  the  State  of  Louisiana,  and  afterwards  under  that  of  the  Confed- 
erate States. 

The  plaintiff  withdrew  from  the  bonded  warehouse  90,600  yards  of 
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the  bagging  and  sold  it,  and  permitted  14,400  yards  to  remain  in  the 
warehouse  until  the  Federal  forces  took  possession  of  New  Orleans, 
and  the  bagging  of  the  plaintiff,  undisposed  of  by  him,  was  seized,  aa 
he  alleges. 

Whether  Mr.  Hatch  continued  to  be  the  United  States  collector  of 
customs  after  secession,  or  whether  he  was  the  collector  of  customs  for 
the  Confederate  States,  it  is  not  important  to  decide,  as  in  either 
CTent,  we  think,  the  payment  of  the  duties  shoulid  protect  the  property 
from  seizure.  If  he  had  ceased  to  represent  the  Government  of  the 
United  States  and  represented  the  Confederate  States,  the  payment 
should  protect  the  property,  as  it  was  made  to  the  representatiye  of  a 
power,  which  had  the  ability  to  enforce  its  demands,  and  which  the 
United  States,  for  the  time  being,  was  unable  to  resist.  Thorington 
V.  Smith,  8  Wallace  10;  United  States  v.  Thomas,  16  Wallace  — ,  and 
United  States^v.  Rice,  4  Wheat.  250. 

This  Tiew  of  the  case  renders  it  unnecessary  to  decide,  whether  or 
not  there  was  warranty  against  eyiction  on  account  of  nonpayment  of 
duties,  and  whether  or  not  the  consideration  of  the  contract  was  con* 
federate  money.  The  plea  in  reconvention  is  not  well  founded.  It  is 
therefore  ordered  and  adjudged,  that  the  judgment  of  the  lower  court 
be  avoided,  and  that  there  be  judgment  in  favor  of  the  defendant 
and  against  the  plaintiff,  rejecting  his  demand  with  costs  in  both 
courts. 

Rehearing  refused. 


No.  5092. 
Mart  Hardt,  for  the  use  of  her  Child,  v.  John  £.  Steybnsok. 

The  plAintiff  sues  to  have  defendant  declared  the  father  of  her  illegitimate  child  and  to  hare 
him  condemned  to  pay  a  certain  ram  for  alimony  to  said  child.  One  of  the  pleaa  of  the 
defense  is  rM  judicata.  There  ivae  a  preTioas  suit  between  the  same  parties  for  the  same 
cause  of  action  in  the  Fourth  District  Court,  parish  of  Orleans,  with  the  exception  that^ 
in  said  snit,  the  plaintiff  had  also  claimed  damages  on  the  gronnd  of  injury  done  to  her 
character  and  reputation  by  seduction.  There  was  Judgment^  on  the  twenty-eighth  Oif 
February,  1873,  dismissing  the  claim  of  the  minor  child  for  alimony;  and,  on  the  nez4 
day,  twenty-ninth  of  February,  the  claim  of  the  mother  for  damages  having  come  to 
trial  before  a  Jury,  was  dismissed  on  motion  of  her  own  counseL  The  order  of  the 
twenty-eighth  of  February,  dismissing  the  minor's  claim  for  alimony,  wa^  not  entered  on 
the  minutes  through  clerical  error,  and  in  May  following,  on  motion  of  defendant  con- 
tradictorily with  plaintiff^  said  Jadgment  against  the  minor  was  entered  nunc  pro  tunc 

The  court  a  qua  had  the  power  to  make  this  correction  ot  the  minutes,  and  to  cause  the  Judg- 
ment to  be  properly  entered,  as  was  done.  It  foUows  that  the  plea  of  rw  judieaia  moat 
besostained. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
Cole,  J.'    Barrow  ds  Pope,  for  plaintiif  and  appellant;  Breawe, 
Fenner  dt  Hall,  for  defendant  and  appellee. 
Taliaferro,  J.     The  plaintiif  alleging  the  defendant  to  be  the 
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fether  of  her  iUegitimate  daughter,  and  that  both  the  mother  and 
daughter  are  without  means  for  the  support  and  education  of  the 
latter,  sues  the  defendant  in  this  action  to  have  the  daughter  declared 
the  illegitimate  child  of  the  defendant,  and  that  he  be  oondemnecl  to 
pay  alimony  for  her  use  at  the  rate  of  three  hundred  dollars,  from 
the  thirtieth  of  May,  1869,  so  long  as  her  oircumstances  may  require 
it.  The  defendant  filed  the  plea  of  res  judicata,  and  that  failing,  he 
farther  excepts  peremptorily  that  the  plaintiff  can  not  recover  alimony 
for  the  reason  that,  even  if  her  allegations  were  true,  which  he  denies, 
the  daughter  would  be  an  adulterous  bastard,  as  the  defendant  is  a 
married  man  and  was  so  at  the  time  of  the  alleged  intercourse  with 
the  alleged  mother  of  said  minor.  He  prays  judgment  in  his  favor  and 
for  general  relief,  etc. 

The  court  a  qua  sustained  the  plea  of  res  judicata  and  dismissed  the 
suit. 
The  plaintiff  appealed.^ 

The  facts  as  we  find  them  from  the  evidence  are  that,  on  the  sixth  of 
August^  1869,  the  plaintiff  filed  a  suit  in  the  Fourth  District  Court, 
pariah  of  Orleans,  against  the  defendant  for  the  same  cause  of  action 
as  Set  forth  in  the  present  suit,  commenced  in  May,  1873,  viz:  for 
alimony  for  her  child.  In  the  first  suit,  however,  she  also  prayed 
judgment  on, her  own  account  for  a  large  sum  in  damages  arising  from 
loss  of  character  sustained  by  falling  a  victim  to  the  arts  and  seduction 
of  the  del  en  dan  t.  In  the  original  suit  the  defendant  answered  by 
general  denial,  and  specially  excepted  to  that  part  of  the  plaintiff's 
petition  which  claimed  alimony  for  the  minor,  on  the  same  grounds 
that  he  now  excepts  in  his  suit.  On  the  twenty -eighth  of  February, 
1872,  judgment  was  rendered  on  the  exception  sustaining  it,  and  de- 
creeing in  favor  of  defendant,  dismissing  the  claim  of  the  minor  child. 
On  the  next  day,  the  defendant  filed  the  plea  of  prescription  in  bar  of 
the  plaintiff's  claim  on  her  individual  account  for  damages.  It  appears 
from  the  minutes  of  the  court  that  on  the  twenty-ninth  of  February, 
1872,  the  case  came  on  for  trial  and  that  a  jury  was  empanelled  for  the 
purpose.  At  that  juncture  the  plaintiffs  counsel  presented  papers 
addressed  to  them  requesting  that  the  suit  be  dismissed,  which,  on 
motion,  was  accordingly  ordered  by  the  court. 

In  May  following,  after  this  order  discontinuing  the  suit  was  ren- 
dered on  the  twenty-ninth  of  February  preceding,  the  defendant  filed 
a  motion  to  have  the  judgment  entered  on  the  minutes,  that  had  been 
rendered  on  the  exception  to  that  part  of  the  petition  praying  alimony 
for  the  minor,  and  which  had  been  rendered  on  the  twenty-eighth  of 
February,  1872,  of  which,  however,  at  the  time  of  filing  this  motion 
(on  the  seventeenth  of  May,  1872),  no  entry  had  been  mads   on  tiie 
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minntes.  Notice  of  this  motion  was  given  to  the  plaintiffs  connseU 
On  the  twenty-fourth  of  May,  trial  was  had  on  the  motion  and  the 
conrt  ordered  that  the  judgment  rendered  in  the  case  on  the  twenty- 
eighth  of  Pebraary,  1872,  omitted  through  clerical  error  from  the 
minutes  of  that  day,  be  now  entered  nunc  pro  tunc. 

The  legal  effect  of  this  judgment  is  the  prominent  inquiry  in  thi9 
case.    It  is  contended  on  the  part  of  the  defendant  that  the  suit 
brought  against  him  contains  two  distinct  and  separate  demands  inde- 
pendent of  each  other ;  that  these  demands  might  have  been  set  up 
in  two  separate  actions  but  were  capable  of  being  made  the  object  of 
one  suit;  that  a  separate  judgment  might  be  rendered  on  each  de* 
mand;  that  the  omission  of  the  clerk  to  enter  upon  his  minutes  of 
the  twenty-eighth  of  February  the  judgment  rendered  on  that  day 
on  the  exception  to  the  minor's  claim,  was  a  mere  oversight  and  error, 
which  the  court  had  the  authority  afterwards  to  correct;  that  the 
subsequent  judgment  of  dismissal  had  no  bearing  upon  the  judgment 
on  the  exception,  and  in  no  manner  affected  its  validity.    On  the  other 
hand,  it  is  held  that  the  action  broujp^ht  by  the  plaintiff  against  the 
defendant  although  containing  two  separate  demands,  is  nevertheless 
but  one  action,  one  suit,  and  must  be  considered  in  its  entirety } 
that  the  judgment  said   to  have  been  rendered  on  the  exception, 
formed  only  one   proceeding  in   the  case;  that  no   entry  upon  the 
minutes  of  the  court  up  to  the  twenty-ninth  of  February,  the  day  the 
suit  was  dismissed,  showed  that  any  judgment  had  been  rendered 
upon  the  exception.    The  suit  was  dismissed  on  the  twenty-ninth  of 
February;  there  was  then  an  end  of  the  case;  it  no  longer  existed  ;: 
there  was  no  such  case  on  the  docket  of  the  court.    Therefore,  it  i8> 
argued,  that  on  the  twenty-fourth  ot  May,  nearly  three  months  after 
the  suit  was  dismissed,  tlie  order  rendered  to  enter  upon  the  minutes- 
of  the  court  a  judgment  said  to  have  been  taken  on  the  twenty-eighth' 
of  February,  is  a  nullity,  for  the  reason  that  the  judge  could  render  ne 
order  nor  take  any  action  whatever  in  a  case,  not  in  court.    He  could 
not  proceed  to  adjudicate  upon  matters  no  longer  before  him. 

We  think  the  court  had  the  power  to  render  the  order  nunopro  tuno 
on  the  seventeenth  of  May,  making  the  proper  correction  of  the 
minutes,  and  to  cause  the  judgment  sustainiug  the  exception  and  dis- 
missing tbe  claim  for  alimony  rendered  on  the  twenty-eighth  of 
February  preceding,  to  be  entered  as  of  that  date.  . 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
affirmed  with  costs. 

Rehearing  refused. 
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Mn.  Evelyne  M.  Hay  t.  Ogden  and  Btansbrongh,  Executors. 

No.  5104. 

Mrs.  Eteltkb  M.  Mat,  wife  ek  al.,  v.  Oodbk  and  Stansbrocjgh^ 

Execotora. 

The  qneatioii  in  this  instance  Is,  whether  the  plaintiffii,  as  the  particular  Joint  legatees  of  the 
Hapaoa  plantation,  are  entitied  to  the  revenues  thereof  from  February,  1867,  to  the  tinu» 
of  its  delivery  to  the  said  legatees  in  September,  1873. 

The  second  clauso  of  article  16d6,  R.  C.  C,  provides  that  "the  particular  Legatee  can  take 
IHMseasion  ot  the  thing  bequeathed,  or  claim  the  proceeds  or  delivery  thereof,  only  firom 
the  day  the  demuid  for  the  delivery  was  formed,  according  to  the  order  herein  before 
established,  or  from  the  day  on  which  that  delivery  was  voluntarily  granted  to  him.'* 

It  is  admitted  in  this  case  that  there  is  no  express  bequest  of  the  revenues  accruing  prior  to 
delivery ;  thaA  no  judicial  demand  was  made  for  the  delivery ;  and  that  no  corporeal 
delivery  was  made  until  September,  1873 ;  but  plaintiff^  rely  on  what  they  call  a  con- 
structive delivery  by  the  executors.  Even  if  it  were  conceded  that  a  constructive 
delivery  can  be  made  by  executors,  it  is  on  record  that  by  a  special  agreement  with 
plaintifls,  the  right  to  claim  such  constructive  delivery  was  waived  by  said  plaintiA.  It 
follows  that  under  the  provisions  of  the  above  cited  article  of  the  R.  C.  C.>  the  revenues 
of  the  Hapaoa  plantation  accruing  before  delivery,  can  not  be  sucoeeaftilly  claimed  by 
plalntifb. 

APPEAL  from  the  Thirteenth  Jadieial   District  Court,   parish    of 
Tensas.    Hough,  J.  JSf.  2>.  Farrar  dt  JB.  H.  Farrow,  for  plaintiffs 
and  appellants.    Mayo  dt  Spenoery  for  defendants  and  appellees. 

HowBLLy  J.  This  is  a  oontroyersj  between  the  exeoators  of  the  last 
will  of  John  PerkinSySr.,  and  two  of  the  legatees  nnder  said  will,  in 
which  the  following  two  questions  as  stated  by  plaintiffs'  counsel,  are 
iDYolved,  to  wit : 

First — The  right  ot  Mrs.  Evelyne  M.  Perkins  and  Miss  Evelyne 
Bailey,  as  the  particular  joint  legatees  of  the  '*  Hapacik  plantation,'' 
to  the  revenues  thereof  from  February,  1867,  to  the  time  of  its 
delivery  to  the  said  legatees  in  September,  1873. 

Seeand — The  right  of  Mrs.  Evelyne  Perkins  to  an  amount  of  9200(^ 
a  year  for  ten  years,  to  date  from  the  testator's  death,  which  occurred 
on  fifteenth  of  December,  1866. 

The  portions  of  the  will  (dated  eleventh  of  June,  1866)  directly 
involved,  are  the  following : 

''  y.  I  hereby  give,  devise  and  bequeath  to  Mrs.  Evelyne  M. 
Perkins,  my  daughter-in-law,  and  to  her  daughter,  Miss  Evelyne 
Bailey,  and  the  whole  to  either  Burviving  the  other,  at  my  death,  all 
that!  portion  of  the  northwest  comer  of  my  Somerset  estate,  situated 
on  Mill  and  Palmyra  orVidal  Bayous,  known  as  the  Hapaca  place,  and 
now  in  lease-hold  possession  of  Mr.  Nolan,  together  with  all  the  past 
and  present  due  from  said  Nolan — said  Hapaca  being  estimated  at 
about  two  thousand  acres. 

"  XX.  •  •  *  •  *  That  my  executors  shall  have  the  manage- 
ment and  control  thereof  (all  the  estate),  until  all  my  debts  are  paid 
and  the  legacies  fully  discharged,  and  that  delivery  shall  be  made  to 
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the  legatees  of   the  particalar  property  devised  and  bequeathed  to 
them  as  soon  after  my  death  as  practicable.     •     •     •••••• 

'*  Codicil  Second — I.  Whereas  in  my  said  will  I  devised  the  Hapaoa 
place^  containing  about  two  thousand  acres,  to  my  daughter-in-law, 
Mrs.  Evelyne  Perkins,  I  now  impose  as  a  condition  of  said  devise  that 
oeither  ferryboat  nor  bridge,  from  the  mouth  of  Mill  Bayou  down  its 
stream,  shall  be  allowed  or  be  permitted  to  be  erected  or  established^ 
if  it  can  be  legally  prevented.  I  also  give  and  bequeath  to  the  said 
Mrs.  Evelyne  M.  Perkins,  in  addition  to  what  is  devised  and 
bequeathed  to  her  in  my  said  will,  the  sum  of  $2000^  to  be  paid  to  her 
annually  for  ten  years,  and  to  be  a  charge  upon  the  Somerset  estate — 
the  Hapaca  place  being  under  lease  which  will  not  terminate  until  the 
end  of  that  period." 

In  other  clauses  of  the  will  and  codicils,  the  testator  made  many 
legacies  of  particular  sums  of  money,  some  of  which  were  imposed  on 
the  ''  Somerset  estate,"  in  Louisiana,  described  in  the  will  as  contain- 
ing (including  the  *' Hapaoa  place*')  seventeen  thousand  four  hundred 
acres,  some  on  the  '^  Oaks,"  the  testator's  residence  in  Mississippi,  and 
some  not  specially  on  any  property.  After  the  date  of  the  will,  and 
prior  to  the  death  of  the  testator,  the  lease  to  Nolan  was  canceled,  and 
the  rents,  or  a  large  portion  thereof  due  by  him,  were  relinquished  or 
remitted. 

The  executors  are  of  opinion  that  Mrs.  Perkins  is  entitled  to  either 
the  rents  or  the  annuity,  but  not  to  both.  They  insist  that,  upon  a 
proper  construction  of  the  will,  she  is  entitled  only  to  the  annuity,  and 
of  this  opinion  was  the  judge  a  quo,  from  whose  decree  the  plain tififs 
have  appealed. 

There  seems  to  be  no  serious  contest  as  to  the  annuity  which  was 
adjudged  to  Mrs.  Perkins,  and  we  have  only  to  determine  whether  or 
not  she  and  her  daughter  are  entitled  to  the  revenues  or  rents  of  the 
*'  Hapaca  place,"  bequeathed  to  them  prior  to  its  actual  delivery. 

The  second  clause  of  article  1626,  R.  C.  C,  provides  that  ''the  par- 
ticular legatee  can  take  possession  of  the  thing  bequeathed,  or  claim 
the  proceeds  or  delivery  thereof,  only  Irom  the  day  the  demand  for  the 
delivery  was  formed,  according  to  the  order  hereinbefore  established, 
or  from  the  day  on  which  that  delivery  was  voluntarily  granted  to 
him." 

It  is  admitted  that  there  is  no  express  bequest  of  the  revenues 
accruing  prior  to  delivery,  that  no  judicial  demand  was  made  for  the 
delivery,  and  that  no  corporeal  delivery  was  made  until  September^ 
1873 ;  but  it  is  contended  on  behalf  of  plaintiffs  that  there  was  a  con- 
structive delivery  by  the  executors,  resulting  from  their  payment  of 
the  net  revenues  for  several  years. 
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In  answer  to  this  the  executors  invoke  a  notarial  agreement,  dated 
twenty-seventh  of  Augast,  1873,  between  themselves  and  the  legatees* 
by  which  the  delivery  was  made  upon  the  terms  and  conditions,  *'  that 
the  nature  and  extent  of  the  rights  of  said  legatees  to  the  said  reve* 
nnes  and  annnity  shall  be  left  to  a  jadicial  decision  in  an  amicable 
fioit  brought  by  said  legatees  for  that  purpose;  and  should  the  courts 
decide  that  said  legatees  are  entitled  to  the  said  revenues,  the  amount 
of  which  is  above  fixed^  or  part  thereof,  then  the  payment  already 
made  as  aforesaid  shall  be  imputed  thereto  up  to  the  amount,  and  any 
surplus  of  said  payments  shall  be  imputed  to  said  annuity,  in  the 
event  the  court  decides  the>  said  annuity  to  be  due }  and  should  it  be 
decided  that  said  legatees  are  not  entitled  to  said  revenues  in  whole  or 
in  party  but  are  entitled  to  said  annuity,  then  the  amounts  so  paid  by 
the  executors  shall  be  imputed  to  the  extinction  of  said  annuity." 

This  clearly  reserves  the  question  of  plaintiffs'  right  to  the  revenues, 
and  waives  any  claim  as  to  a  constructive  delivery  from  the  payments 
as  made  by  the  executors,  admitting  that  a  constructive  delivery  can 
be  made  by  executors.  It  follows^  we  think,  that  the  provisions  of  the 
above  article  must  apply,  and  that  the  revenues  accruing  before 
delivery  can  not  be  successfully  claimed  by  the  plaintiffs.  This  con- 
clusion is  supported  by  the  terms  and  clauses  of  the  will  and  codicils 
when  construed  together,  and  the  further  fact  that  the  donation  of  the 
"  Somerset  estate,"  including  this  particular  land,  by  the  testator  to 
'John  Perkins,  Jr.,  was  not  finally  revoked  until  in  April,  1871.  There 
are  money  legacies  imposed  by  the  testator  upon  the  ''Somerset 
estate"  in  general  terms,  and  the  ''  Somerset  estate'*  is  described  by- 
him  as  including  the  plantation  bequeathed  to  the  plaintiffs.  The 
revenaes  of  the  whole  estate  were  required  to  discharge  those  lega- 
cies, as  those  from  the  part  so  bequeathed  to  plaintiffs  were  not 
expressly  exempted.  And  the  legal  title  of  the  whole  being  in  John 
Perkins,  Jr.,  until  judicially  revoked  in  1871,  the  delivery  could  not 
hare  been  made  to  the  plaintiffs  prior  thereto.  We  think  the  District 
Jadge  decided  correctly. 

Judgment  affirmed. 

Rehearing  refused. 
16 
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Mrs.  LycUa  A.  Hurdle  t.  St  Louis  Mataal  Life  InBunmoe  Company. 

No.  2987. 

Mrs.  Lydia  A.  Hardib  v.  St.  Louis  Mutual  Lifb  Insuraxob  Com- 
pany. 

Where  the  life  policy  of  ioBurance  contained  the  following  clause :  "  This  policy  shall  not  b»- 
be  binding  on  the  company,  until  coontersigned  by  J.  R.  Purvis,  agent,  of  New  OrleaaSr 
Louisiana,  and  the  advance  premium  paid,"  and  where  before  the  policy  was  received 
by  the  agent  at  New  Orleans,  John  W.  Hardie,  the  person  intended  to  be  insured,  died  ;. 

Held->That  the  premium  never  having  been  paid,  and  the  policy  never  countersigned  by  J. 
R.  Purvis,  the  agent,  or  delivered  to  the  assured  or  his  representative,  the  plaintiif  can 
not  recover. 

The  obligation  contracted  by  the  company  was  a  suspensive  conditional  obligation,  depend^ 
ing  upon  future  and  uncertain  events  which  have  not  happened. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
lens,  J.  BreauXf  Fenner  d  SaU,  Bandolph,  Singleton  &  Browne,  for 
plaintiff  and  appellee.  E,  T,  Merrieh,  Bnee  dk  Foster^  for  defendant 
and  appellant. 

LuDELiNO,  C.  J.  On  the  fourteenth  day  of  September,  1867,  John 
W.  Hardie  made  application  to  the  agent  of  the  St.  Louis  Mutual  In- 
surance Company,  at  New  Orleans,  to  insure  his  life.  The  application^ 
contains  the  following  clause :  *'  Also,  that  the  policy  of  assurance 
hereby  applied  for  shall  not  be  binding  upon  this  company,  until  the . 
first  premium,  as  stated  therein,  shall  be  received  by  said  company,  or* 
some  authorized  agent  thereof,  during  the  life  time  of  the  person  whose 
life  is  therein  assured,  such  person  being  still  in  good  assurable  con- 
dition." 

This  application  was  forwarded  to  the  company  at  St.  Louis  for  ac- 
ceptance. It  was  accepted,  and  a  policy  was  sent  to  the  agent  at  New 
Orleans.  This  policy  contains  the  following  clause:  '^This  policy 
shall  not  be  binding  on  the  company,  until  countersigned  by  J.  R* 
Purvis,  agent,  of  New  Orleans,  Louisiana,  and  the  advance  premium 
paid."  Before  the  policy  was  received  by  the  agent  at  New  Orleans^ 
John  W.  llardie  died. 

The  premium  never  was  paid,  nor  was  the  policy  countersigned  by  J.. 
B.  Purvis,  the  agent,  or  delivered  to  the  assured  or  his  representatives. 

The  obligation  contracted  by  the  company  was  a  suspensive  condi- 
tional obligation,  depending  upon  future  and  uncertain  events  which 
have  not  liappened.     C.  C.  2045. 

Having  come  to  this  conclusion,  after  having  given  full  effect  to  the 
oral  evidence  in  the  record,  we  deem  it  unnecessary  to  pass  upon  the 
bills  of  exception  in  the  record. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled,  and  that  there  be  judgment  in  favop  of  the  defend- 
ant and  against  the  plaintiff  rejecting  her  demand,  with  costs  of  both 

courts. 
Behearing  refused. 
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Gtomenti,  Freaident  of  the  PoUoe  Jury  of  the  pwish  of  BaitldeB,  v.  BtossAt  ot  alt. 

No.  5059. 

John  Olsmbnts,  President  of  the  Police  Jury  of  the  Parish  of  Eapides, 

V.  EuGBNB  B.  BiossAT  et  als. 

The  plaintifl  has  sued  Eogene  B.  Biosaat,  pariah  treaaarer,  and  the  auretlea  on  hia  official 
bond  for  a  certain  amount  of  school  frrnds,  and  has  sought  to  enforce  a  legal  mortgage 
for  aald  amount  against  their  property. 

The  suit  being  on  the  bond  of  the  parish  treasnrerp  the  prescription  of  five  years  pleaded  in 
this  court  is  not  applicable. 

As  the  bond  was  recorded  in  the  bond  book,  but  not  also  in  the  mortgage  book  in  the 
recorder's  office  of  the  parish  of  Rapides,  it  did  not  operate  as  a  mortgage  on  the  property 
of  the  defendants,  the  principal  and  the  sureties  on  said  official  bond. 

The  delay  of  one,  two  and  three  months  allowed  to  the  delinquent  parish  treasurer,  to  pay 
over  a  certain  amount  of  the  school  funds,  was  a  mere  indulgence^  and  it  did  not  have 
the  effect  of  diachArging  the  sureties  on  Mb  official  bond,  whose  undertaking  was  to  be 
security  that  he  should  account  for  aad  pay  over  all  school  Ainds  coming  into  his  hands 
as  parish  treasurer. 

Besides,  the  school  board  had  no  authority  to  make  a  contract  haying  directly  or  indirectly 
for  its  oloect  the  discharge  of  the  sureties  on  the  bond  of  the  parish  treasurer. 

Torthermore,  there  was  no  consideration  for  the  delay  granted,  and  as  a  contract  it  was  not 
obligatory. 

The  court  a  qua  did  not  err  in  refiislng  the  defendants  to  prove  by  parol  that  they  were 
entitled  to  a  credit  of  |S7d,  by  reason  of  a  voucher  showing  the  fsct.  The  voucher  was 
the  best  evidence  and  should  have  been  produced. 

Tim«  is  no  foroe  in  the  ob}ection  that  the  official  bond  covered  the  acts  of  the  treasurer  only 
for  two  years.  The  fhnds  in  question  came  into  the  possession  of  Biossat  while  he  was 
parish  treasurer,  and  the  sureties  on  his  official  bond  are  responsible  on  account  of  hia 
fidlure  to  pay  over  the  same,  regardless  of  the  fact  whether  his  term  of  office  has  ceased 
or  not.    The  conclusion  is  that  the  sureties  are  solidarily  bound. 

APPEAL  from  the  Ninth  Jadicial  District  Court,  parish  of  Bapides. 
Orabom,  J.  Boberi  P.  Hunter,  District  Attorney  j>ro  (em.,  for  plain- 
tiff and  appellant.  M.  Byan,  for  Biossat.  T.  0.  Manning,  for  suretieSj 
deiendants  and  appellees. 

Wtly,  J.  The  plaintiff  sued  Eagene  R.  Biossat,  parish  treasurer^ 
and  the  sureties  on  his  official  bond,  for  $12,059  80,  school  funds,  and 
sought  to  enforce  a  legal  mortgage  for  said  amount  against  their 
property.  The  court,  however,  refused  to  recognize  the  mortgage, 
rejected  the  demand  against  the  sureties,  and  gave  judgment  against 
Biossat,  the  delinquent  treasurer,  for  $1419  70.  Fr^m  this  judgment 
the  plaintiff  appealed. 

As  the  defendant,  Biossat,  has  neither  appealed  nor  joined  in 
plaintiff^s  appeal,  praying  for  a  reduction  of  the  judgment,  his  suggestion 
in  his  brfef  that  there  should  be  a  further  credit  on  the  claim  against 
him  of  $278,  will  not  be  noticed.  The  inquiry  is  not  whether  the 
judgment  shall  be  reduced,  but  whether  it  shall  be  enlarged  conform- 
ably to  the  pretensions  of  the  appellant. 

The  suit  being  on  the  bond  of  the  parish  treasurer,  the  prescription 
of  five  years  pleaded  in  this  court  is  not  applicable. 

Aa  the  bond  was  recorded  in  the  bond  book,  but  not  also  in  the 
mortgage  book  in  the  recorder's  office  of  the  parish  of  Bapides,  it  did 
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Dot  operate  as  a  mortgage  on  the  property  of  the  defendants^  the 
principal  and  the  sureties  on  said  offioial  bond. 

The  appellant  concedes  that  the  amount  of  the  judgment  ($1419  70) 
is  all  that  is  due  him  by  Biossat,  but  he  contends  that  the  sureties  on 
the  bond  should  be  condemned  solidarily  for  said  amount. 

The  sureties,  however,  insist  that  they  are  discharged  from  respon- 
sibility on  the  bond,  because  in  the  settlement  of  their  principal  with 
the  school  board  in  187 L  an  extension  of  time  was  granted  him  to  pay 
the  balance  found  to  be  due,  without  their  assent  thereto.  It  appears 
that  at  the  settlement  in  September,  1871,  the  board  found  there  was 
a  balance  of  $1687  10  due  by  Biossat,  the  treasurer,  "which  amount 
he  agrees  to  pay  over  to  the  school  board  in  three  installments,  on 
fifteenth  October,  November  and  December,  1871,  the  whole  of  which 
was  accepted  by  the  board.*' 

We  think  this  delay  of  one,  two  and  three  months  allowed  to  the 
delinquent  parish  treasurer,  was  a  mere  indulgence,  and  it  did  not 
have  the  effect  to  discharge  the  sureties  on  his  official  bond,  whose 
undertaking  was  to  be  security  that  Biossat  would  account  for  and 
pay  over  all  school  funds  coming  into  his  hands  as  parish  treasurer. 
Besides,  the  school  board  had  no  authority  to  make  a  contract  having 
directly  or  indirectly  for  its  object  the  discharge  of  the  sureties  on  the 
bond  of  tlie  parish  treasurer;  they  had  authority  to  collect  the  school 
fund  from  him,  but  while  the  fund  remained  in  his  hands  the  school 
board  could  not  exonerate  from  responsibility  on  account  thereof  either 
the  treasurer  or  his  sureties. 

Turthermore,  it  will  be  observed  there  was  no  consideration  for  the 
delay  granted,  and  as  a  contract  it  was  not  obligatory.  We  think  the 
court  did  not  err  in  refusing  the  defendants  to  prove  by  parol  that 
they  were  entitled  to  a  credit  of  $278,  by  reason  of  a  voucher  showing 
the  fact.  The  voucher  was  the  best  evidence.  The  bill  of  exceptions 
to  this  ruling  was  not  well  taken. 

There  is  no  force  in  the  objection  that  the  official  bond  covered  the 
acts  of  the  treasurer  only  for  two  years.  The  funds  in  question  came 
into  the  possession  of  Biossat  while  he  was  parish  treasurer,  and  the 
sureties  on  his  official  bond  are  responsible  on  account  of  his  failure  to 
pay  over  the  same,  regardless  of  the  fact  whether  his  term  of  office  has 
ceased  or  not.  Our  conclusion  is  that  the  sureties  are  solidarily  bound. 

It  is  therefore  ordered  that  judgment  herein  be  amended  so  as  to 
condemn  the  sureties,  Louis  £.  Texada,  Joseph  W.  Texada  and  James 
B.  Andrews  in  aoUdo,  for  the  amount  of  the  judgment  herein  rendered 
against  the  defendant,  Eugene  R.  Biossat,  and  as  thoB  amended  let  the 
judgment  appealed  from  be  affirmed,  api>ellees  paying  costs  of  appeal. 

Rehearing  refased. 
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JamM  T.  Breaox,  Sheriff,  et  sis. 
No.  5009. 

William  G.  Jambs  v.  John  E.  Breaux,  Sheriff,  et  als. 

The  pLdntlfi;  a  mere  mortgagee,  had  no  right  to  ii\)oia  the  aale  of  the  plantation  of  B jvard  . 
under  exeoutiona  in  favor  of  a  number  of  oreditors  of  said  Bovard,  on  the  grounds 
sabstantiaUy  that  the  sheriff  was  proceeding  irregularly  and  illegally  in  making  said  ■' 
sale.    If  the  sale  be  nnll  for  illegality,  it  can  not  attect  his  rights;  and  if  the  sale  be  validt 
his  remedy  would  be  by  third  oppositon  to  claim  the  proceeds  of  the  sale. 

APPEAL  from  the  SeTenth  Jadicial  District  Coart,  parish  of  Pointe  . 
Coupee.    Hewes,  J.     Edward  FhilUps,  for  plaintiff  aud  appellant. 
T.  Yaistj  for  defendants  and  appellees. 

LuDELiNG,  C.  J.     The  plaintiff,  claiming  to  have  a  mortgage  upon  • 
the  plantation  of  R.  D.  Bovard,  injoiued  the  sale  of  the  plantation  . 
and  mules,  carts,  implements,  etc.,  under  executions  in  favor  of  a 
nnmber  of  creditors  of  Bovard,  on  the  groands  substantially  that  the 
sheriff  was  proceeding  irregularly  aud  illegally  in  malting  said  sales. 
The  judge  a  quo  dissolved  the  injunction  and  tlie  plaintiff  has  appealed. 

We  do  not  feel  called  on  in  this  suit  to  decide  whether  or  not  a  sugar 
plantation  can  be  subdivided  and  sold,  in  accordance  with  the  pro- 
visions of  the  statute  enacted  to  carry  into  effect  article  132  of  the 
eoDstitation.  The  plaintiff,  a  mere  mortgagee,  has  no  ri<rht  to  injoin 
the  sale  for  such  a  cause.  If  the  sale  be  null  for  illegality  it  can  not .. 
affect  bis  rights;  and  if  the  sale  be  valid,  his  remedy  would  be  by  third  : 
opposition  to  claim  the  proceeds  of  the  sale.  This  court  is  burdened 
with  too  much  business  to  undertake  to  decide  hypothetical  questions, 
however  refined  or  interesting  they  may  be. 

It  is  therefore  ordered  that  the  judgment  of   the   lower  court  be 
affirmed  with  costs  of  appeal. 

Beh earing  refused. 


No.  3067. 
Charles  E.  Alter  v,  John  McDougal  et  als. 

The  written  acknowledgment  of  a  debt  need  not  be  stamped  before  it  can  be  received  in  . 

evidence. 
In  this  instance,  the  note  described  in  the  act  acknowledging  the  IndebtedDess,  and  inter- 

raptini;  prescription  as  alleged,  is  not  sufficiently  identified  as  the  one  sued  upon— 

which  it  was  iacambent  on  the  plaintiit  to  show.    It  was  his  duty  to  make  out  his  case 

I>oBitivelj  and  he  has  not  done  so. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Leau^ 
montf  J.     W,  W.  King  and  Qustavus  Schmidtf  lor  plaintiff  and 
^pellee.     T.  J,  Semmes,  for  defendants  and  appellants. 

MoROAK,  J.    This  is  a  suit  on  a  promissory  note.    The  defense  is  a 
general  denial,  and  the  prescription  of  five  years. 
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Alter  T.  HoDongftl  et  als. 

Defendants  objected  to  the  introduction  of  the  document  B,  signed 
by  B.  Arlington,  Bennett  &  Co.,  in  liqaidatioui  per  R.  L.  Arlington, 
dated  sixteenth  October,  1866,  which  acknowledges  the  indebtedness, 
and  thus  interrupts  prescription,  on  the  ground  that  the  United  States 
revenue  stamp  was  not  affixed  thereto.  We  do  not  consider  that  the 
written  acknowledgment  of  a  debt  must  be  stamped  before  it  can  be 
received  in  evidence.  The  opinion  to  which  we  have  arrived  upon 
another  branch  of  the  case  renders  it  unnecessary  for  us  to  consider 
the  other  bills  of  exception. 

The  note  described  in  the  acknowledgment  (B)  is  not  identified  as 
the  note  which  is  sued  on.  The  note  described  in  that  document  is 
said  to  be  a  note  due  on  the  first  and  fourth  December,  1861,  the  date 
of  the  making  of  the  note  not  being  given,  while  the  note  sued  on  is 
dated  fourth  December,  1861,  and  is  payable  six  months  after  date, 
•ay  fourtli  June,  1862,  and  there  is  nothing  in  the  record,  except  that 
the  sum  mentioned  in  each  note  is  the  same,  to  identify  the  one  with 
the  other.  This  we  think  it  was  incumbent  upon  the  plaintiff  to  show. 
It  was  his  duty  to  make  out  his  case  positively,  and  he  has  not  done  so. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  avoided,  annulled  and  reversed,  and  that  there 
be  judgment  in  favor  of  the  defendants  as  in  case  of  non-suit,  plaintiff 
to  pay  the  costs  in  both  courts. 

Rehearing  refused. 


No.  2962. 
John  S.  Wallis  t;.  E.  B.  Wheelook. 

In  March,  1883,  plAintiff  and  defendant  entered  into  a  partnership  by  written  agreement  to 
tranaaot  an  importing  bnsineaa,  principally  between  certain  ports  in  Barope  and  tiie 
Island  of  Gaba,  the  profits  and  losses  to  be  equally  divided  betwetn  them.  The  partneK^ 
ship  was  to  be  continued  daring  the  year,  and  went  into  operation  according  to  agree- 
ment. After  the  war,  Wallis  sues  for  one-half  of  a  certain  amount  of  partnership  property 
remaining  in  the  hands  of  defendant  The  defense  is  that  the  contract  was  entered  into 
with  the  view  of  running  the  blockade,  and  is  therefore  null  and  void,  its  object  bein|^ 
an  llUcit  one. 

This  court  sees  nothing  illicit  in  the  contract  itself,  and  does  not  think  that  the  defendant 
has  shown  that  the  partnership  funds  which  came  into  his  hands  were  the  result  of  an 
unlawful  traffic. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     (hoUff^ 
J.    Clarke  d  Bayne,  for  plaintiff  and  appellee.  Bandolph^  Singleton 
d:  Browne,  for  defendant  and  appellant. 

Morgan,  J.  In  March,  1862,  plaintiff  and  defendant  entered  into  a 
partnership,  the  object  of  which  was,  according  to  their  written  agree* 
ment,  '^  to  transact  an  importing  business,  principally  between  ports 
in  Europe  and  the  Island  of  Cuba."    The  partnership  was  to  continue 
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Wallis  T.  Wheelook. 

*'  daring  the  war."  They  each  eontribated  $32,538  94,  and  the  profits 
and  losses  were  to  be  divided  equally  between  them.  They  appointed 
Charles  Howard  their  agent,  who  went  to  Caba  and  carried  on  their 
business.  After  the  war  Howard  tamed  over  to  Wheelock  over  eight 
thoasand  dollars  of  the  partnership  property.  Wallis  saes  him  for 
hiB  half.  His  answer  is  that  the  contract  was  entered  into  with  the 
view  of  ranning  the  blockade ;  that  this  object  was  an  illicit  one,  and 
is  therefore  nail  and  void. 

We  see  nothing  illicit  in  the  contract  itself,  and  we  do  not  think  the 
defendant  has  shown  that  the  fnnds  which  came  into  hia  hands  was 
the  resolt  of  any  nnlawfal  trai&c.  Having  partnership  funds  in  his 
hands,  he  is  bound  to  give  to  his  partner  the  portion  which  he  is 
entitled  to  under  their  contract. 

Judgment  affirmed. 

Rehearing  refused. 


No.  3034. 
W.  B.  Taylor  v.  Twentt-Five  Bales  op  Cotton  and  Blakehorb, 

WOOLDRIDOB  &  Co. 

hk  the  State  of  Misolfsippi  a  sale  of  personal  pioperty  is  complete  by  the  mere  consent  of 
the  parties  and  without  delivery. 

The  cotton  claimed  In  this  case  appears  to  haye  been  made  on  Langley's  place,  and  Trible 
was  to  have  an  interest  in  the  crop  for  his  services^ which  interest  was  to  be  ascertained 
by  arUtoation.  Before  the  arbitration  Langley  sold  to  the  plaintiif.  That  sale  vested  the 
title  to  the  cotton  in  Taylor,  the  plainUfl^  and  the  attempt  of  the  agents  of  Trible  to  seU 
to  the  defendants  was  mill,  being  the  sale  of  the  property  of  another. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  OoU 
lerUf  J.  ffays  dt  New,  for  plaintiff  and  appellant.  8,  B.  dt  0.  L» 
Walker,  for  defendants  and  appellees. 

LuDKLiNO,  C.  J.  The  plaintiff,  claiming  to  be  the  owner  of  twenty- 
five  bales  of  cotton  in  the  possession  of  the  defendants,,  sequestered 
them. 

Blakemore,  Brothers  &  Co.  appeared  and  bonded  the  cotton.  In 
their  answer  they  state  tbat  the  cotton  bad  been  shipped  to  them  by 
J.  Homthall  &  Co.  for  sale,  for  account  of  Hornthall  &  Co.  and  M.  H. 
Blakemore.  Hornthall  &  Co.  and  M.  H.  Blakemore  also  answered 
and  claimed  to  be  the  owners  of  the  cotton  by  virtae  of  a  purchase  in 
Yicksbarg,  Mississippi,  from  Cowan  ^  Co. 

It  appears  from  a  bill  of  sale  dnly  proved  up,  that  the  plaintiff 
bought  the  cotton  from  one  W.  S.  Langley  on  the  twenty-fourth  of 
December,  1868. 

From  the  evidence  in  th<'  record  it  appears  that  in  the  State  of  Mis- 
sissippi a  sale  of  personal  property  is  complete  by  the  mere  consent  of 
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Taylor  t.  Twenty-Five  Bales  of  Cotton  and  Blakemore,  Wooldridge  A  Co. 

tbe  parties  and  without  delivery.    See  also  13  Smedes  &  Marshall  611; 
40  Miss.  R.  472. 

The  cotton  appears  to  have  been  made  on  Langley's  place,  and  that 
Trible  was  to  have  an  interest  in  the  crop  for  his  services,  which 
interest  was  to  be  ascertained  by  arbitration.  Before  the  arbitration 
Langley  sold  to  Taylor  as  aforesaid.  There  is  no  proof  of  bad  faith  or 
fraud  on  the  part  of  Taylor.  The  sale  by  Langley  vested  the  title  to 
the  cotton  in  Taylor ;  and  the  attempt  of  Cowan  &  Co.,  agents  of 
Trible,  lo  sell  it  to  the  defendants,  on  the  twenty-sixth  of  December^ 
was  null,  being  the  sale  of  the  property  of  another.    C.  C.  2452 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  reversed,  and  that  there  be  judgment  in  iavor  of  the  plaintiff 
for  the  said  twenty-five  bales  of  cotton,  or  the  proceeds  thereof,  with 
five  per  cent,  interest  from  the  date  of' the  sale  thereof,  and  costs  of 
both  courts. 


No.  5042. 
Mrs.  Corinne  Tesson  and  Husband  v.  A.  L.  Gusman  et  als. 

One  of  the  defendants,  A.  L.  (rusman,  moved  in  the  court  below  to  transfer  this  case  to  the 
Circuit  Court  of  th*^  United  States,  on  the  ground  that  he  is  a  citizen  of  the  State  of  New 
Tork.  and  has  that  right  under  the  act  of  Congress  approved  July  27, 1866,  entitled  '*  An 
Act  for  the  removal  of  causes  in  certain  cases  n*om  the  State  courts."  It  appears  that 
there  are  two  defendants  besides  the  one  making  the  application  for  the  removal  and 
that  they  are  citizens  of  this  State. 

This  being  the  case,  it  results  f^om  the  decision  of  the  Supreme  Court  of  the  United  States* 
in  the  case  of  Coal  Company  v.  Blatchford,  II  Wallace  p.  173,  that  the  case  is  not  traas- 
ferable  under  the  said  act  of  Congress. 

The  copy  of  an  act  of  sale  of  a  lot  and  house  under  private  signature,  attested  by  twe 
witnesses,  one  of  w^hom  made  oath  before  the  recorder  of  the  parish  of  the  ezeootioii 
thereof  and  of  the  signature  of  the  parties  to  the  act,  is  insufficient  to  prove  title  to  real 
estate,  but  the  original  must  be  produced  and  the  signature  proved,  giving  the  privilege 
to  the  defendants  of  admitting  or  denying  the  genuineness  of  the  siguaturo.  The 
evidence  should  have  been  rejected. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East 
Baton  Rouge.  Cole,  J.  Favrot  <&  Lamon,  for  plaintiff  and  appel- 
lee. 8.  P.  Grreves  and  E.  W.  Bobertson,  for  defendants  and  appellants* 
Taliaferro,  J.  The  plaintiff  ctues  to  be  decreed  owner  of  a  bouse 
and  lot  in  Baton  Rouge,  which  she  alleges  was  sold  to  her  by  the 
ancestor  of  the  defendants.  The  answer  is  a  general  denial.  The  de- 
fendants aver  that  the  plaintiff^s  pretended  act  of  sale  was  an  act  nnder 
private  signature — that  no  price  was  pa?d  for  the  property — ^that  it 
remained  in  possession  of  the  pretended  Ten  dor,  who  collected  the 
revenues  arising  from  it  and  paid  the  taxe8>,  upon  it.  They  treat  the 
plaintiff's  title  as  a  mere  simulation.  Th^fre  was  judgment  in  the 
court  below  in  favor  of  the  plaintiff,  and  deUbndants  have  appealed. 
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Hn.  Corinne  TMson  and  Hasband  ▼.  Oiuimaii  et  alB. 

There  are  several  bills  of  exceptions  foaod  in  the  record.  Two  of 
these  only  we  deem  it  important  to  examine.  The  first  is  to  the 
lefasal  of  the  court  on  application  of  one  of  the  defendants,  A.  L. 
Gasman,  to  transfer  the  cause  for  trial  to  the  Circuit  Court  of  the 
United  States,  on  the  ground  that  he  is  a  citizen  of  the  State  of  New 
York,  and  has  the  right  under  the  act  of  Congress  approved  July  27, 
1866,  entited  '*  An  Act  for  the  removal  of  causes  in  certain  cases  from 
State  courts,"  to  have  the  cause  so  removed.  It  appears  there  are  two 
defendants  beside  the  one  making  application  for  the  removal  and  that 
they  are  citizens  of  this  State.  This  being  the  case,  it  would  appear 
from  the  decision  of  the  Supreme  Court  of  the  United  States  in  the 
case  of  Coal  Company  v.  Blatchford,  11  Wallace  p.  172,  that  the  cause 
is  not  transferable  under  the  act  of  Congress  referred  to.  The  Supreme 
Court  of  the  United  States  in  that  case  say:  ''The  eleventh  section 
of  the  judiciary  act  of  1789  vests  in  the  Circuit  Courts  original  juris- 
diction of  suits  of  a  civil  nature  at  law  and  in  equity  when  the  matter 
involved  exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred 
dollars,  in  three  classes  ot  cases  : 
Fhrst — When  the  United  States  are  plaintiffs  or  petitioners. 
Second — When  an  alien  is  a  party ;  and 

TMrd — When  the  suit  \a  between  a  citizen  of  the  State  where  the 
suit  is  brought  and  a  citizen  of  another  State.  • 

In  the  last  two  cases,  the  designation  of  the  party  plaintiff  or  de- 
fendant, is  in  the  singular  number,  but  the  designation  is  intended  to 
embrace  all  the  persons  who  are  on  one  side  however  numerous,  so 
that  each  distinct  interest  must  be  represented  by  person,  all  of  whom 
are  en  titled  to  sue,  or  are  liable  to  be  sued  in  the  Federal  courts.  In 
other  words,  if  there  are  several  coplaintiffs  the  intention  of  the  act  is 
that  each  plaintiff  must  be  competent  to  sue,  and  if  there  are  several 
eodefendants.  each  defendant  must  be  liable  to  be  sued,  or  the  juris- 
diction can  not  be  entertained."  We  think  the  application  of  the 
plaintiff,  A.  L.  Gasman,  for  the  removal  of  the  cause  was  properly 
refused. 

The  other  bill  of  exceptions  was  taken  to  the  admission  in  evidence 
by  the  judge,  of  a  certified  copy  of  the  act  under  private  signature 
parporting  to  be  a  sale  of  the  house  and  lot  in  controversy  from  Gabriel 
Gnsman  to  Corinne  Tesson.  This  instrument  was  attested  by  two  wit- 
nesBes,  one  of  whom  made  oatii  before  the  recorder  of  the  execution 
and  signature  of  the  parties  to  the  act ;  and  upon  this  proof  it  was 
admitted  to  record.  The  objection  was  that  a  copy  of  an  act  under 
private  signature  is  insufficient  to  prove  title  to  real  estate,  but  that 
the  original  must  be  produced  and  the  signature  proved,  giving  the 
privilege  to  the  defendants  of  admitting  or  denying  the  genuineness 
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of  the  sigDatore.  We  think  the  objeotion  was  well  taken  and  that  the 
evidence  should  have  been  rejected.  5  New  Seriea  175,  Norwood  & 
Green  ;  Civil  Code  2240,  2241,  2248,  2249. 

The  case  mnst  be  remanded  for  farther  proceedings. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
annulled  and  avoided  and  reversed. 

It  is  further  ordered  that  this  case  be  remanded  for  further  proceed- 
ings according  to  law,  the  plaintiff  and  appellee  paying  costs  of  this 
appeal. 


No.  5054. 
E.  J.  Gay  &  Co.  t?.  J.  B.  Lbjeune,  Jr.,  et  als. 

AAer  soqaesfcratioD,  a  certain  qoantity  of  sagar  and  molassea  was,  by  agreemant  of  the 
parties,  shipped  by  the  sheriff  to  the  firm  of  Ba  Silva  Sc  Weysham,  the  proceeds  to  bo 
held  by  the  sheriff  subject  to  the  decision  of  the  court. 

By  tUs  agreement  the  parties  made  the  sheriff  their  agent,  and  as  he  was  not  therein  acting 
in  his  official  capacity,  hie  sureties  are  not  liable  for  his  failure  to  pay  over  the  money. 
Bat  he  is  personally  liable,  as  it  is  shown  that  he  has  several  times  promised  to  pay  the 
plaintiff  tiie  sum  claimed,  and  tb^re  being  an  obligation  on  which  the  promise  is  based, 
and  the  evidence  being  received  without  ob(Jection. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coupee.  HeweSf  J.  Jury  trial.  W.  W.  Leake,  for  plaintiffs  and 
appellants.    B.  FhilUps  and  John  Toiat^  for  defendants  and  appellees. 

Howell,  J.  The  plaintiffs  sue  the  defendant,  ex-sheriff,  and  his 
sureties  for  $952  32,  with  twenty  per  cent,  as  damages,  it  being  the 
balance  of  the  proceeds  of  certain  sugar  and  molasses  sequestered  ia 
two  suits  against  one  Bovard. 

It  is  shown  that  after  the  property  was  sequestered,  by  agreement  of 
the  parties,  it  was  shipped  by  the  sheriff  to  the  firm  of  Da  Silva  & 
Weysham,  the  proceeds  to  be  held  by  the  sheriff  subject  to  the  decision 
of  the  court ;  but  that  he  never  received  the  money.  By  this  agree- 
ment the  parties  made  the  sheriff  their  agent,  and  as  he  was  not 
therein  acting  in  his  official  capacity,  his  sureties  are  not  liable  for  his 
failure  to  pay  over  the  money.  But  it  is  shown  that  he  has  several 
times  promised  to  pay  the  plaintiffs  the  sum  claimed,  having  already 
paid  a  part  of  the  proceeds,  and  there  being  an  obligation  on  which 
the  promise  is  based,  and  the  evidence  being  received  without  objeo- 
tion, he  must  be  compelled  to  pay. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  and  the 
verdict  of  the  jury  be  reversed  and  set  aside  as  to  the  defendant,  J.  B. 
Lejenne,  Jr.,  and  that  plaintiffs  recover  of  him  $952  92,  with  legal 
interest  from  judicial  demand,  with  costs  in  both  courts,  and  that  in 
other  respects  the  judgment  be  affirmed. 
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Oimuui  et  Ala.  v.  Ifn.  Znlme  B.  Harney  and  HnalMUid. 

No.  5043. 
A.  L.  GusMAK  et  ala.  v.  Mrs.  Zulmb  £.  Hbarsbt  and  Husband. 

The  partition  of  ancoeaalon  property,  real  and  pereonal,  ean  be  oonsidered  a  no  more  aolemn 
act  than  the  tranafer  of  real  property,  which  may  be  proTed  by  propounding  interrogi^ 
iotiea,  as  wbb  done  in  thia  oaae.  Therefore  the  exception  to  the  Interrogatories  waa 
not  wen  taken,  on  the  ground,  that  no  act  of  partition  oan  be  proven  under  the  law, 
exoept  by  a  written  act  of  partition  aigned  and  exeonted  by  the  partiea  thereto. 

The  motion  to  strike  oat  certain  specified  portions  of  defendant's  answers,  as  being  irrele- 
Tant  or  contradictory,  can  not  be  maintained.  The  olject  of  the  interrogatories  was  to 
prore  a  partition  by  the  mntnal  conaent  of  all  the  heirs  and  to  eatablish  the  consent  of 
^e  respondent  thereto.  She  certainly  had  the  right  to  state  all  the  conditions  and 
atlpnlations  of  the  alleged  agreement  and  the  fsota  npon  which  her  reftisal  to  complete 
it  was  based.  Saoh  matters  are  closely  linked  to  the  facts  on  which  she  was  interro- 
gated, and  they  related  to  the  very  gist  of  the  controversy.  They  are  not  irreleTani, 
nor  are  they  con  tradiotory,  when  taken  all  together. 

The  defendant  objected  to  the  introdnctlon  of  her  answers,  nntil  the  pUintiflb  had  first 
ahown  that  actual  delivery  of  the  proper^  was  made  nnder  the  alleged  partition.  The 
answers  were  properly  received.  It  is  a  rule  of  practice  under  our  Juriapmdenoe  not 
to  control  a  party  in  the  order  of  introducing  his  proofs. 

The  defendant's  objection  to  any  parol  evidence  to  contradict  her  answers  to  interrogatories 
on  fiacts  and  articles  is  well  taken.  The  plaintifb'  action  is  based  on  the  theory  that  the 
partition  is  a  transfer  or  exchange  of  real  estate,  and  it  is  well  settled  that  the  answers 
of  a  party  to  interrogatories  proponnded  to  prove  such  transfer  or  exchange,  can  not  be 
disproved  or  contradicted  by  paroL 

The  same  ol]()ection  was  properly  taken  to  the  parol  evidence  to  prove  a  partition  "  of  the 
movable  property  mentioned  In  each  lot"  The  partition  of  a  succession  is  the  division 
of  the  eflbots  of  which  the  succession  is  composed,  among  all  the  co-heirs,  according  to 
their  respective  rights.  In  this  case  the  succession  was  composed  of  real  and  personal 
property  and  rights,  and  the  partitioa  was  intended  to  be  of  such  property  and  righta  aa 
a  whole  or  mass,  and  the  evidence  should  be  that  which  is  necessary  in  relation  to  real 
property. 

The  proof  of  the  delivery  of  real  property  is  not  oonflned  to  written  or  documentary 
evidence. 

APPEAL  from  the  Fifth  Jadicial  District  Coart,  pariah  of  East 
Baton  Rouge.  CoU,  J.  Samuel  P.  Oreveif  A.  8.  Herron  and  J^. 
W.  BoherUon,  for  plaintiffs  and  appellants.  J.  W,  BurgesB,  JatMi  0. 
JFaqua,  Favrot  dt  Lamon,  for  defendant  and  appellee. 

Howell,  J.  Thia  is  a  suit  to  enforce  an  allegf^d  verbal  partition  of 
Boccession  property  "  by  propounding  Interrogatories  on  facts  and 
articles  to  the  defendant,  in  order  to  prove  by  her  testimony  that  the 
partition  was  effected.'' 

The  defendant  peremptorily  excepted  '*  that  no  act  of  partition  can 
be  proven  under  the  law  except  by  a  written  act  of  partition,  signed 
and  executed  by  the  parties  thereto." 

The  partition  of  succession  property,  real  and  personal,  can  be  con- 
aidered  a  no  more  solemn  act  than  the  transfi  r  of  real  property,  which 
may  be  proven  by  propounding  interrogatories,  as  was  done  in  this 
ease.    The  exception  was  not  well  taken. 

The  plaintiffs  moved  to  strike  out  specified  portions  of  two  of  the 
answers  of  the  defendant,  on  the  grounds  that  they  were  not  categori 
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oal  answers  to  the  qaestions  propounded,  and  not  closely  linked  to  the 
facts  on  which  she  was  qaestioned,  and  were  contrary  to  her  answers 
to  other  questions. 

The  portions  objected  to  are  statements  of  the  defendant  to  the 
effect  that  the  agreement  to  make  a  partition  embraced  the  eondition, 
that  a  portion  of  the  property  should  be  set  aside  and  sold  to  pay  the 
debts,  including;:  one  with  the  interest  thereon  due  to  the  respondent, 
and  that  the  other  heirs  insisted  upon  a  reduction  thereof  and  posi- 
tively refused  to  allow  the  interest  thereon,  for  which  reason  she 
declined  to  complete  the  partition.  The  object  of  the  interrogatories 
was  to  {)rove  a  partition  by  the  mutual  consent  of  all  the  heirs  and  to 
establish  the  consent  of  the  respondent  thereto.  She  certainly  had 
the  right  to  state  all  the  conditions  and  stipulations  of  the  alleged 
agreement  and  to  the  facts  upon  which  her  refusal  to  complete  it  was 
based.  Such  matters  are  closely  linked  to  the  facts  on  which  she  was 
interrogated,  and  they  related  to  tlie  very  gist  of  the  controversy. 
Nor  are  they  contradictory,  when  taken  all  together.  The  motion  to 
strike  out  was  therefore  properly  disallowed. 

The  defendant  objected  to  the  introduction  of  her  answers  until 
plaintiffs  had  first  shown  that  actual  delivery  of  the  property  was 
made  under  the  alleged  partition.  It  is  a  rule  ot  practice  under  our 
jurisprudence  not  to  control  a  party  in  the  order  of  introducing  his 
proofs,  and  the  answers  therefore  were  properly  received  when  offered. 
She  also  objected  to  any  parol  evidence  to  contradict  her  answers  to 
interrogatories  on  facts  and  articles.    This  objection  was  well  taken. 

The  plaintiffs'  action  is  based  on  the  theory  that  the  partition  is  a 
transfer  or  exchange  of  real  estate,  and  it  is  well  settled  that  the 
answers  of  a  party,  to  interrogatories  propounded  to  prove  such 
transfer  or  excliange,  can  not  be  disproved  or  contradicted  by  parol. 
K.  C.  C.  2275-76J  3  La.  1118;  10  R.  466;  4  An.  103;  10  An.  132;  12 
An.  114. 

The  same  objection  was  properly  made  to  the  parol  evidence  to 
prove  a  partition  of  the  movable  property  mentioned  in  each  lot. 
''  The  partition  of  a  succession  is  the  division  of  the  effects  of  which 
the  succession  is  composed,  among  all  the  co-heirs,  according  to  their 
respective  rights.*'    R.  C.  C.  1293. 

In  this  "^ase  the  succession  was  composed  of  real  and  personal  prop- 
erty and  rights,  and  the  partition  was  intended  to  be  of  such  property 
and  rights  as  a  whole  or  mat^s,  and  the  evidence  should  be  that  which 
la  necessary  in  relation  to  real  property.  It  is  unnecessary  to  pass  on 
the  other  bills  of  exceptions  in  the  record,  further  than  to  remark  that 
the  proof  of  the  delivery  of  real  property  is  not  confined  to  written  or 
documentary  evidence. 
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ReferriDg  to  the  answers  of  the  defendant,  upon  which  the  eontro- 
versy  mast  be  determined,  we  think  the  plaintiffs  have  not  provea  the 
alleged  partition.  Her  statement  that  she  declined  to  consammate  it, 
because  her  co*heirs  refused  -to  allow  and  provide  for  the  whole  of  her 
claim  against  the  estate,  which  she  says  was  a  condition,  shows  that 
her  consent  was  not  given  and  that  therefore  there  was  not  a  volun- 
tary partition.    R.  C.  C.  1294. 

Her  answers  do  not  satisfy  us  that  the  partition,  which  was 
attempted,  was  completed,  nor  does  all  the  evidence,  taken  together, 
prove  that  she  took  possession  of  the  property  in  the  lot  falling  to  her. 

Judgment  affirmed. 

Rehearing  refused. 


No.  5066. 
Edward.  J.  Gay  v,  W.  L.  Larimore. 

The  question  in  this  case  is  whether  the  sale,  in  oonseqaence  of  which  the  note  sued  upon 
was  given,  is  one  per  aversionem,  or  per  acre. 

On  the  trial,  the  court  below  did  not  err  in  receiving  in  evidence,  offered  by  plaintiff,  the 
deeds  of  sale  from  the  Citizens'  Bank  uid  from  the  sheriff  to  him,  in  which  the  boanda« 
ries  of  the  land  sold  were  described. 

It  follows  from  said  evidence  that  it  was  the  sale  of  a  plantation  described  in  certain  deeds 
wherein  the  boundaries  were  specifically  set  forth,  with  all  that  was  upon  it>  for  a  certain 
price  for  the  whole.  It  was  a  sale  per  acersiotiem,  and  not  per  acre.  The  plaintiff  pur- 
chased by  boundaries  and  sold  by  boundaries  within  which  the  number  of  acres  is 
described  "as  more  or  less." 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East 
Baton  Rouge.  Cole,  J.  Barrow  <&  Pope,  for  plaintiff  and  appel- 
lee. Herron  (&  Qallaugher,  FuqiUL  t&  CalUham,  E,  T.  Posey,  for  defend- 
ant and  appellant. 

Morgan,  J.  The  defense  to  the  note  sued  on  is  that  it  was  given  in 
part  payment  of  certain  lands  sold  by  plaintiff  to  defendant,  and  that 
the  quantity  he  acquired  is  not  the  quantity  he  purchased.  The  ques- 
tion is  whether  the  sale  was  one  per  aver8i4)nemf  or  whether  it  was  a 
sale  per  acre. 

G«y  sold  to  Larimore  the  Mound  Magnolia  plantation,  situated  in 
the  parish  of  East  Baton  Rouge,  State  of  Louisiana,  and  composed  of 
the  following  tracts  of  land,  to  wit : 

First — ^A  tract  of  land  acquired  by  Gay  by  deed  from  the  sheriff  of 
the  parish  of  East  Baton  Rouge,  and  adjudicated  to  him  at  sheriff's 
aale  on  the  fourth  April,  1868,  made  under  seizure  in  the  suit  of  Ed- 
ward J.  Gay  V,  W.  J.  Sharp,  Samuel  Matthews  and  Leodocia  Davis, 
wife  of  George  W.  Clarke,  in  the  Fifth  District  Court  of  said  parish, 
and  containing  nine  hundred  and  eighty-five  acres,  more  or  less. 

Seeand— The  tract  of  land  known  as  the  Vail  Ixact,  a^JoMUBg  the 
above  described  on  the  south,  containing  two  hundred  and  lorty.  acres, 
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being  the  same  acquired  by  said  Gay  from  the  Citizens*  Bank  of 
Louisiana,  together  with  one  hundred  and  twelve  shares  of  the  capi- 
tal stock  of  said  bank,  and  all  the  buildings,  fixtures  and  implements 
thereunto  belonging  or  thereto  attached,  together  with  the  growing 
crops  thereon,  as  well  as  the  hogs,  mules,  oxen,  horses  and  sheep 
thereon,  and  all  the  corn  and  hay  remaining  on  'the  place  from  the 
crop  of  the  previous  year. 

The  sale  was  made  for  and  in  consideration  of  the  sum  and  price  of 
$35,000. 

On  the  trial,  plaintiff  offered  in  evidence  the  deeds  of  sale  from  the 
Citizens'  Bank  and  from  the  sheriff  to  him,  in  which  the  boundaries  of 
the  land  sold  were  described.  The  court  did  not  err  in  receiving 
them. 

The  sale  was  not,  in  our  opinion,  a  sale  of  so  many  acres  of  land  at 
so  much  per  acre.  It  was  the  sale  of  a  certain  plantation  described  in 
certain  deeds  referred  to  in  the  act  of  purchase,  wherein  the  bounda- 
ries were  specifically  set  forth,  with  all  that  was  upon  it,  for  a  certain 
price  for  the  whole.  It  was'  the  sale  of  a  plantation,  and  not  of  so 
many  acres  of  ground.  Gay  himself  purchased  by  boundaries;  he 
sold  by  boundaries.  The  number  of  acres  was  described  as  ''more  or 
less"  in  the  Mound  Magnolia  place.  If  he  had  sold  more  than  was 
mentioned  in  the  deed,  Larimore  would  have  taken  the  surplus;  if  he 
sold  less,  Larimore  must  take  less. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 


Howell^  J.,  diaaenting.    The  evidence  in  this  case  brings  me  to  the 
conclusion  that  the  parties  contracted  with  reference  to  the  quantity 
rather  than  to  any  fixed  limits  or  boundaries  of  the  land,  and  as  the 
deficiency  is  considerably  more  than  one-twentieth,  I  think  the  de- 
fendant is  entitled  to  a  proportionate  reduction  of  the  price. 

In  the  agreement  of  sale  the  titles  of  the  vendor  are  not  referred  to 
as  containing  a  description  with  boundaries,  but  merely,  I  think,  as- 
the  source  of  his  acquisition,  and  at  the  time  one  of  his  titles  was  not 
recorded  and  no  proper  description  of  it  is  given }  and  in  the  notarial 
act  of  sale,  executed  some  months  afterwards  in  a  distant  city^  the 
description  is  not  made  any  more  specific,  except  to  give  the  date  of 
and  notary  passing  the  said  act,  which  was  recorded  after  the  said 
agreement. 

The  authorities  cited^by  the  plaintiff  do  not,  in  my  opinion,  sustain 
his  position. 
I  therefore  dissent. 
Beheaiing  refused. 
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No.  4994. 
George  M.  Batlet,  Testamentary  Executor,  v,  Dayid  Dennt. 

It  is  wen  settled  that  a  ooproprietor  oan  not  erect  ImpfOTemente  on  the  oommon  property 
and  compel  the  other  Joint  owner  to  oontribate  to  pay  for  the  same  without  the  consent 
of  the  latter. 

The  defendant  in  this  case  contends  that  as  Bayley.  the  plaintiff,  sold  him  the  nndivided  half 
of  a  plantation  which  he  held  in  common  with  Pugh,  "  together  with  the  nndivided  half 
of  the  buildings  and  improrements  thereon/'  he  sold  him  half  of  oS  the  improvementSr 
inolnding  those  erected  by  Pogh,  without  plaintiff's  consenl ;  that  this  sale  was  virtnaUy 
an  election  to  take  half  <rf  said  improvements  made  by  Pngh ;  that  it  was  an  implied 
promise  to  pay  for  half  the  value  thereof;  and  that  ttom.  ihih  instrument  an  obligation 
arose  binding  Bayley  to  pay  for  half  the  value  of  said  improvements,  which  are  proved 
to  be  worth  |4000,  wherefore  defendant  refuses  to  pay  for  the  last  two  installments  due 
on  his  purchase. 

Pogh  was  not  a  party  to  the  instrument,  which  is  alleged  to  contain  siUd  implied  election  on 
his  behalf.  This  court  is  of  opinion  that  there  was  no  such  election,  implied  or  express* 
in  that  instrument,  and  as  the  plaintiff,  Bayley,  was  not  bound  to  pay  Pugh  for  the 
improvements,  he  Incurred  no  obligation  in  £Avor  of  Denny,  the  defendant,  on  the 
payment  by  the  latter  of  94000  to  Pugh  for  half  ot  the  improvements. 

Assuming  that  Bayley  sold  to  the  defendant  the  improvements  erected  by  Pugh,  which  is 
denied,  there  is  no  eviction  shown ;  consequentiy  no  obligation  arising  from  warranty 
can  be  set  up  in  defense  of  this  action.  Besides  when,  as  in  this  case,  the  purchaser  19 
aware  of  the  outstanding  titie  of  a  third  party,  or  the  circumstances  out  of  which  the 
subsequent  disturbance  arose,  he  can  not  suspend  payment  of  the  price,  nor  require 
security  against  eviction. 

On  tiie  trial  the  court  a  qua  did  not  err  in  receiving  the  evidence  offered  to  explain  what 
improvements  were  intended  by  the  parties  to  be  sold— whether  the  improvementa 
belonging  to  the  Joint  ownership  only,  or  whether  also  the  improvements  belonging  to 
one  of  the  coproprietors.  The  oliject  of  this  proof  was  to  ascertain  the  value  of  the 
subject  to  which  the  instrument  refers. 

APPEAL  from  the  Fifteenth  Jadicial  District  Court,  parish  of  As- 
sumptioD.    Beaitie,  J.     Qilmore  dc  Sons,  Bush  &  Outon,  for  plain- 
tiff and  appellant.    Nicholls  dc  False,  for  defendant  and  appellee. 

Wtlt,  J.  In  1867  R.  H.  Bayley,  whose  succession  is  represented  by 
the  plaintiff,  purchased  at  sberift's  sale  under  the  judgment  in  the 
case  of  Domas  v.  Seymour,  the  undivided  halt  of  a  sugar  plantation  in 
the  parish  of  Assumption,  together  with  certain  movable  property  there- 
on, and  he  leased  the  same  to  the  defendant,  David  Denny,  till  the 
thirty-first  December,  1870,  for  the  price  of  $700  per  annum.  The  other 
half  of  the  plantation  belonged  to  R.  L.  Pugh,  the  brother-in-law  of 
Denny.  Denny  and  Pugh  lived  on  the  plantation  and  cultivated  it  in 
partnership.  The  sugar  house  on  the  plantation  had  been  destroyed  by 
fire  before  it  was  acquired  by  the  coproprietors,  Pugh  &  Bayley.  In 
1868  Pugh  urged  Bayley  to  join  him  in  rebuilding  the  sugar  house  and 
also  in  erecting  other  improvements  upon  the  common  property,  each 
to  bear  half  of  the  expenses.  This  Bayley  positively  refused  to  do,  and 
Pogh  threatened  a  judicial  partition.  The  crop  of  1868  was  ground  at 
a  neighboring  sugar  house.  In  1869  Pugh,  without  the  consent  of 
Bayley,  rebuilt  the  sugar-house  and  erected  six  cabins  on  the  planta- 
tion^ at  an  expense  of  some  eight  thousand  dollars.    Negotiations 
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were  sabsequently  opened  by  Pugh  with  Bay  ley  for  the  purchase  of 
bis  share  or  interest  in  the  plantation.  This  did  not  result  in  a  sale, 
becanse  the  parties  failed  to*agree  as  to  terms.  Bayley  only  proposed 
to  sell  his  interest  in  the  property,  not  including  the  improvements 
erected  by  Pugh.  He  also  distinctly  informed  Pugh  that  he  would 
bear  no  part  of  the  expenses  of  said  improvements. 

He  subsequently  sold  to  his  lessee,  Denny,  the  brother-in-law  of 
Pugh,  who  cultivated  the  land  in  partnership  with  him,  and  who  knew 
that  Bayley  refused  to  contribute  to  pay  for  the  improvements  erected 
by  Pugh  on  the  common  property.  This  sale  was  made  in  March, 
1870,  for  the  price  of  $12,843,  one- fourth  cash,  and  the  balance  in  three 
equal  installments  of  one,  two  and  three  years. 

The  second  installment  was  paid,  but  when  the  third  and  fourth 
matured  the  defendant  declined  to  pay  them ;  and  the  plaintiff  brought 
this  suit  to  foreclose  the  mortgage  via  ordituma.  The  court  maintained 
the  defense  that  plaintiff^s  demand  should  be  reduced  $4000 ;  because 
after  the  purchase,  to  wit :  in  June,  1870,  Denny  paid  that  sum  to 
Pugh  for  half  the  value  of  the  improvements  erected  by  him  on  the 
common  property.    From  this  judgment  the  plaintiff  appeals. 

It  is  well  settled  that  a  coproprietor  can  not  erect  improvements  on 
the  common  property  and  compel  the  other  Joint  owner  to  contribute 
to  pay  for  the  same,  without  the  consent  of  the  latter.  Succession  of 
Morgan  t;.  P.  L.  Morgan,  23  An.  502. 

Therefore,  when  R.  L.  Pugh  erected  the  six  cabins  and  rebuilt  the 
sugar  house  on  the  plantation  owned  by  him  and  Bayley,  without  the 
consent  of  Bayley,  tlie  latter  incurred  no  obligation  to  contribute  to 
pay  for  said  improvements. 

The  defendant,  however,  contends  that  as  Bayley  sold  him  the 
undivided  half  of  the  plantation,  '*  together  with  the  undivided  half  of 
the  buildings  and  improvements  thereon,"  he  sold  him  half  of  all  the 
improvements,  including  those  erected  by  Pugh ;  and  that  this  sale 
was  virtually  an  election  to  take  half  of  said  improvements  erected  by 
Pugh,  with  an  implied  promise  to  pay  for  half  the  value  thereof;  and 
that  from  this  instrument  an  obligation  arose  binding  Bayley  to  pay 
for  half  the  value  of  said  improvements,  which  is  proved  to  be  worth 
$4000.  Pugh  was  not  a  party  to  the  instrument,  which  is  alleged  to 
contain  the  implied  election  of  Bayley  to  take  half  the  improvemeota 
erected  by  Pugh  on  the  common  property  and  to  pay  for  half  the  valae 
thereof. 

In  that  instrument,  which  is  merely  the  sale  from  Bayley  to  Denny, 
there  is  no  stipalationin  favor  of  Pugh,  nor  is  there  an  aggr^gatio  m&n^ 
Hum  between  the  parties  on  the  subject  of  Bayley's  obligation  to  pay 
for  improvements  erected  by  Pngh  on  the  common  property.    The 
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subject  is  not  mentioned,  and  we  are  of  opinion  that  that  instrument 
will  be  searched  in  vain  to  find  any  promise,  express  or  implied,  bind- 
ing Bayley  to  pay  Pngh,  his  coproprietor,  for  improYements  erected  by 
the  latter,  without  his  consent,  on  the  common  property.  As  Bayley 
was  not  bound  to  pay  Pugh  for  the  improvements,  he  incurred  no 
obligation  in  favor  of  Denny  by  the  payment  by  the  latter  of  the  $4000 
to  Pugh  in  June,  1870.  There  was  no  eviction  shown  in  this  case, 
{assuming  that  Bayley  sold  the  defendant  the  improvements  erected 
by  Pugh,  which  is  denied) ;  consequently  no  obligation  arising  f«om 
warranty  can  be  set  up  in  defense  of  this  action.  13  An.  432, 17  La. 
25,  3  An.  699,  2  An.  459. 

It  is  true  the  sale  of  another's  property  is  null,  and  in  such  a  case 
eviction  by  judicial  action  is  not  required  to  entitle  the  purchaser  to 
relief.    C.  C.  2427,  9  R.  283, 10  R.  425,  3  An.  326. 

But  where,  as  in  a  esse  like  this,  the  purchaser  was  aware  of  the 
outstanding  title  of  a  third  party,  or  the  circumstances  out  of  which 
the  subsequent  disturbance  arose,  he  can  not  suspend  the  payment  of 
the  price,  nor  require  security  against  eviction.  C.  C  2535,  8  N.  S. 
Z30,  15  La.  174,  19  La.  255,  3  An.  337,  5  An.  166-365,  10  An.  301,  11 
An.  122,  9  R.  324. 

The  plaintiff,  however,  denies  that  his  testator  sold  the  defendant 
the  improvements  erected  by  Pagh;  that  it  was  only  the  share  or 
interest  of  Bayley  in  the  land  and  improvements  that  was  intended  to 
be  conveyed.  And  this  is  supported  by  the  evidence  in  the  record. 
The  defendant  excepted  to  the  introduction  of  parol  evidence  and  the 
letters  of  Bayley,  Denny  and  Pagh,  on  the  ground  that  it  was  attempt- 
ing to  explain,  add  to,  contradict  and  vary  the  deed  and  mortgage  upon 
whic}i  the  suit  was  based.  The  deed  recites  that  Bayley  sells  to  Denny 
the  undivided  half  of  the  plantation  therein  described,  '*  together  with 
the  one  undivided  half  of  the  buildings  and  improvements  thereon  and 
the  agricultural  implements  thereunto  appurtenant :  being  the  same 
property  which  was  acquired  (except  the  eighteen  acres  above  men- 
tioned and  reserved)  at  a  sale  made  by  the  sheriff  of  the  parish  of 
Assumption  on  the  twenty-fourth  of  April,  1857,  at  the  suit  of  Am^d^e 
Domas  v.  John  K.  Seymour,  No.  1384."  There  were  improvements 
belonging  to  the  joint  owners,  and  there  were  improvements  erected 
by  Pugh  and  not  claimed  by  Bayley. 

We  think  the  court  did  not  err  in  receiving  the  evidence  to  explain 
what  improvements  were  intended  by  the  parties  to  be  sold;  whether 
the  improvements  belonging  to  the  joint  ownership  only,  or  whether 
also  the  improvements  belonging  to  one  of  the  coproprietors. 

The  object  of  this  proof  was  to  ascertain  the  nature  of  the  subject  to 
17 
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which  the  instrament  refers.     Greenleaf  on  Evidence,  chapter  15, 
paragraph  386,  and  anthorities  there  cited. 

There  are  other  questionsj  bnt  they  are  not  Berioas.  It  is  therefore 
ordered  that  the  judgment  appealed  from  be  amended  by  rejecting  the 
reconventional  demand  of  the  defendant,  and  as  thus  amended  that  it 
be  affirmed,  appellee  paying  costs  of  appeal. 


No.  4553. 
BussET  &  Co.  V,  J.  A.  Rothschilds. 

In  the  Jorispmdenoe  of  this  State  the  writ  of  attachment  is  considered  a  harsh  remedy,  and 
should  not  be  granted,  except  where  the  creditor  is  clearly  entitled  to  it.  The  evidence 
in  this  case  does  not  make  it  clear  that  the  defendant  was  about  to  convert  his  property 
into  money  or  eyidences  of  debt  with  tiie  intent  to  place  it  beyond  the  reach  of  his- 
creditors,  as  alleged,  and  as  the  law  prescribes. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish   of 
Madison.    Hough,  J.    JS.  D.  Farrar,  for  plaintiffs  and  appellantB. 
J*.  O,  Seals  and  H.  B.  Morrison,  for  defendant  and  appellee. 

Howell,  J.    The  plaintiffs  have  appealed  from  a  judgment  dissolv- 
ing a  writ  of  attachment  obtained  by  them  against  the  property  of  the 
defeudant,  on  the  allegation  that  he  was  '*  about  to  convert  his  prop- 
erty into  money  or  evidences  of  debt  with  intent  to  place  it  beyond 
the  reach  of  his  creditors.'^    A  careful  examination  of  the  evidence 
does  not  convince  us  that  the  judge  a  quo  erred.    In  our  jurisprudence 
this  writ  is  considered  a  harsh  remedy,  and  should  not  be  granted  ex- 
cept where  the  creditor  is  clearly  entitled  to  it.    The  evidence  doea 
not  make  it  clear  that  the  defendant  was  about  to  convert  his  property 
into  money  or  evidences  of  debt  with  the  intent  to  place  it  beyond  the 
reach  of  his  creditors,  as  alleged,  and  as  the  law  prescribes  a«   the 
ground  for  the  writ. 

It  seems  that  the  plaintiffs  had  issued  a  writ  of  sequestration  and  a 
writ  of  attachment,  under  which  all  the  property  of  the  defendant, 
including  a  stock  of  goods,  a  lot  of  cotton,  work  animals,  etc.,   waa 
seized,  and  upon  a  compromise  between  the  parties  was  released   and 
restored  to  the  defendant,  upon  the  promise,  as  alleged,  that  he  woald 
ship  to  plaintiffs  all  the  cotton  he  could  get  from  his  lessees  and  debt- 
ors, and  pay  to  tiiem  what  he  could  realize  upon  the  sales  of  his  goods. 
The  acts  complained  of  and  shown  by  the  evidence  are  that  a  few  days 
after  tliis  agreement  the  defendant  sold  four  bales  of  cotton  to  pay  his 
landlord,  who  had  taken  out  a  provisional  seizure,  and  sent '  two  or 
three  of  his  work  animals  to  his  brother's  plantation,  a  few  miles 
distant. 
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BQaaey  A  Co.  t.  BothaoUlds. 

The  sale  of  the  foar  bales  of  cottOD,  as  made,  was  certainly  not  with 
the  intent  to  place  them  beyond  the  reach  of  the  creditors,  for  their 
proceeds  went  to  pay  a  privileged  and  pressing  debt,  and  there  is  no 
proof  that  he  made  any  effort  to  sell  his  work  animals  or  any  of  his 
goods  oat  of  the  ordinary  coarse  of  trade.  Bat  it  is  shown  that  on 
the  very  day  the  second  attachment  was  levied  he  shipped  on  the  rail- 
road fifteen  bales  of  cotton  to  the  plaintiffs.  It  is  trne  this  lot  of  cotton 
seems  to  have  been  somewhat  irregnlarly  taken  possession  of  by  the 
sheriff  nnder  the  writ  of  attachment,  and  two  or  three  days  after  the 
writ  had  been  execnted  apon  other  property,  and  was  tamed  over  to 
the  sureties  of  the  dtsfendant  on  his  release  bond.  But  this  can  not  be 
deemed  a  gronud  for  the  issuance  of'  the  writ,  having  occurred  after  it 
was  issued.  While  it  may  be  true  that  the  defendant  may  not  have 
been  fulfilling  his  promises  to  plaintiffs  as  faithfully  and  rapidly  as  the 
latter  had  a  right  possibly  to  expect,  the  facts  developed  by  the  evi- 
dence do  not  justify  the  harsh  and  summary  writ  of  attachment. 

Judgment  affirmed. 


No.  5028. 

Statb  of  Louisiana,  ex  rel.  P.  A.  Sihmons,  President,  and  Charles 

Lbbot,  Treasurer,  v.  D.  H.  Boullt. 

The  defendant  can  not  be  prooeeded  asftlnat  by  mandamtui  to  pay  into  the  parish  treasury 
•5000  which  he  has  ooUeoted  as  tax  coUeotor. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Natchi- 
toches. Orsborn,  J.  J<iclc  dk  Pierson  and  M.  J,  Cunningham,  for 
plaintiffs  and  appellees.  0.  Ohaplin  d  Sons,  Levj  <&  Pierson,  Morse  dt 
Drangnety  for  defendant  and  appellant. 

MoRGANi  J.  The  defendant  appeals  from  a  judgment  commanding 
him  by  mandamus  to  pay  into  the  parish  treasury  $5000  whicli  he  has 
collected. 

Defendant  contends  that  be  can  not  be  proceeded  against  by  man- 
damus.   We  think  with  him. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  aud  reversed,  and  that  the  pro- 
ceeding by  mandamus  be  dismissed  without  prejudice  to  the  plaintiffs' 
rlg^hts  to  proceed  against  him  in  the  manner  pointed  out  by  law, 
plaintiffiB  to  pay  costs  in  both  courts. 

Behearing  refused. 
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No.  5034. 
Desires  Hickman  v,  Amos  B.  Thompson. 

*A  third  opposldoki  is  aUowed,  flnt,  when  the  third  p«noii  making  the  opposition  pretends  to 
be  the  owner  of  the  thing  seised ;  second,  when  he  contends  that  he  has  a  privilege  on 
the  proceeds. 

In  tiiis  instance  it  is  not  contended  that  the  minors  on  whose  behalf  an  intenrention  is  made, 
•own  the  property  seized ;  and  if  they  had  a  privilege  on  its  proceeds,  about  which  this 
conrt  says  nothing,  it  conld  only  be  enforced  when  the  sale  had  been  effected.  It  has 
not  been  shown  that  there  is  any  law  anthorisiug  a  Judge  to  order,  as  he  did,  the  sherifT 
to  make  no  title  to  property  to  be  scdd  under  execution  unless  it  bring  the  prioe  fixed 
upon  by  him. 

APPEAL  from  the  Ninth  Judicial  District  Coart,  parish  of  Rapides. 
Orthamf  J.     T.  C.  Manning,  for  plaintiff  and  appellant    B.  T, 
JBowman,  for  defendant  and  appellee. 

Morgan^  J.  Desir^  Hickman  mortgaged  her  interest  in  a  piece  of 
property  which  she  owned  as  partner  in  the  community  which  had  ex- 
isted between  her  deceased  husband  and  herself.  Wlien  Thompson, 
the  owner  of  the  mortgage,  attempted  to  sell  the  property  mortgaged, 
Mrs.  Hickman  injoined  the  sale,  alleging  that  the  property  belonged 
to  the  succession  of  her  late  husband,  which  had  never  been  closed, 
against  which  large  claims  had  been  preferred.  This  court  set  aside 
the  injunction,  and  ordered  the  property  to  be  sold  to  satisfy  the  mort- 
gage held  by  Thompson.    See  24  An.  p.  264. 

When  the  sheriff  was  about  to  sell  the  property  in  obedience  to  the 
decree  rendered  by  this  court,  Thomas  B.  French,  alleging  himself  to 
be  the  under  tutor  of  the  minors  Hickman,  filed  a  third  oppoaitioD, 
«llegittg  that  the  property  advertised  to  be  sold  belongs  to  their  tatrix; 
that  their  tutrix  owes  them  $25,000 ;  that  their  tacit  mortgage  to  se- 
eure  the  same  has  been  recorded  within  the  time  prescribed  by  law; 
that  they  are  entitled  to  be  paid  out  of  the  proceeds  of  the  land  to  be 
sold  the  amount  of  their  debt,  and  they  prayed  that  the  sheriff  be  or- 
dered to  retain  in  his  hands  the  sum  due  set  forth  ($25,000)  out  of  the 
proceeds  of  the  sale,  and  if  not  paid  in  cash  that  he  be  ordered  not  to 
make  title  to  the  purchaser  until  said  sum  is  paid.    They   further 
alleged  that  unless  the  property  brings  the  amount  of  the  first  mort- 
gage, viz:  the  sum  of  $25,000,  with  interest  as  claimed,  the  second 
mortgage  creditor  can  not  sell  under  his  mortgage,  and  they  prayed  the 
court  to  order  the  sheriff  to  pronounce  it  no  sale  in  that  event,  and 
not  to  adjudicate  the  property  to  any  purchaser  until  the  bid  shall 
equal  the  amount  of  their  mortgage.     These  orders  were  issaed  as 
prayed  for.    The  property  was  offered  for  sale,  and  Thompson  bid 
thereon  two- thirds  of  the  appraised  value  thereof,  but  the  sherifT,  by 
reason  of  the  order  just  referred  to,  refused  to  adjudicate  it  to  him. 
Then  the  plaintiff,^alleging  her  necessitous  circumstances,  claimed  to 
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Hioknuui  T.  ThanpBon. 

be  entitled  to  one  handred  and  eixty  acres  of  the  land  aboat  to  bo 
sold,  or  so  mach  thereof  as  may  be  worth  $2000,  under  the  homestead 
act,  and  prayed  that  defendant  and  the  sheriff  be  ordered  to  desist 
'rom  selling  or  making  title  to  the  qaantity  of  laud  above  specified 
and  the  dwellings  and  improvements  thereou.  And  the  court  ordered 
tbe  sheriff  to  desist  from  making  a  title  to  the  whole  land  until  the 
rights  and  demands  of  the  petitioner  be  heard  and  det^^rmined. 

Both  oppositions  were-  dismissed,  and  the  orders  therein  given  re- 
yoked  by  the  court  which  allowed  them  to  be  filed  on  a  hearing,  and 
the  opponents  have  appealed. 

There  is  no  error  in  the  judgment.  A  third  opposition  is  allowed, 
first,  when  the  third  person  making  the  opposition  pretends  to  be  the 
owner  of  the  thing  which  has  been  seized:  or,  second,  when  he  con- 
tends that  he  has  a  privilege  on  the  proceeds  of  the  thing  seized  and 
sold.  C.  P.  396.  Here  it  is  not  contended  that  the  minors  own  the 
property  which  had  been  seized,  and  if  they  had  a  privilege  on  its  pro- 
oeeds,  with  reference  to  which  we  say  nothing,  it  could  only  be  enforced 
when  the  sale  had  been  effected.  We  have  been  referred  to  no  law  by 
the  counsel  for  appellants,  nor  do  we  know  of  any,  which  authorizes  a 
jndge  to  order  the  sheriff  to  make  no  title  to  property  to  be.  sold  by 
him  under  execution  unless  it  bring  the  price  fixed  upon  by  him. 

As  to  the  plaintiff,  she  can  not,  we  think,  be  considered  in  the  indi- 
gaot  circumstances  contemplated  by  the  law.  If  her  interest  in  the 
property  seized  was  taken  from  her  she  would  still  have  the  usufruct 
of  the  balance. 

Judgment  affirmed. 


No.  4862. 
Leonvillb  Augustin  v.  Mrs.  H.  Dours  et  als. 

The  plaintiff  attempts  to  reatrain  by  inJanctioD  the  defendants,  his  daa/^bters  who  are  his 

jad^aemt  creditors,  firom  seUing  under  execution  his  dwelling  house  and  other  bnihlings 

which  be  erected  on  their  lot,  separately  from  the  lot. 
As  the  plaintiff  coald  transfer  whatever  right  or  ownership  he  may  have  to  the  buildings 

standing  on  the  defendants'  property,  it  is  not  seen  why  a  forced  sale  thereof  may  not  be 

made  by  the  defendants,  his  Judgment  creditors. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Tissotj 
J.     ^.  Filleul,  for  plaintiff  and  appellant.     W.  U,. Murphy,  for 
defendants  and  appellees. 

WTLr,  J.  The  plaintiff  appeals  Irom  the  judgment  dissolving  the 
injunction  restraining  the  defendants  (his  daughters),  who  are  hia 
judgment  creditors,  from  selling  under  execution,  his  dwelling  house 
and  other  buUdingB  which  he  had  erected  on  their  lot,  separately  from 
the  lot. 
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Angustin  v.  Mrs.  H.  Doars  et  aIb. 


The  plaintiff  insists  that  the  buildings  can  not  be  sold  separately 
from  the  lot.  The  defendants  contend  that  they  are  not  bound  to  levy 
on  their  own  lot  in  order  to  reach  the  buildings,  the  property  of  their 
debtor,  illegally  erected  on  their  lot.  As  the  plaintiff  could  transfer 
whatever  right  or  ownership  he  may  have  to  the  buildings  standing  on 
the  defendants  property,  we  do  not  see  why  a  forced  sale  thereof  may 
not  be  made  by  the  defendants,  his  judgment  creditors. 

The  case  of  the  Citizens*  Bank  v.  Crook,  21  An.  324,  cited  by  the 
plaintiff,  is  an  entirely  different  case  from  the  one  before  the  court,  and 
there  is  no  analogy  between  them. 

Judgment  affirmed. 


No.  4940. 

Mrs.  Ann  Eliza  Rainet,  wife  of  James  H.  Masset,  v.  Fannt  Ashbb 

and  Sheriff  Harper. 

Plaintiff  borrowed  money  to  pay  two  notes  which  were  secured  by  mortgage  nponi  the 
property  she  claims  as  her  own,  uid  to  prevent  the  sale  of  which  she  ii^oins  the  aherifl^ 
and  the  two  notes  wore  paid  with  the  proceeds  of  this  loan.  It  is  not,  therefore,  true,  aa 
she  alleges,  that  the  money  was  borrowed  and  osed  for  the  benefit  of  her  husband.  This 
is  established  by  the  testimony  of  the  notary  who  drew  the  act  of  mortgage  and  of  the 
broker  through  whom  the  money  was  borrowed.  It  was  a  fact  necessary  to  be  estab- 
lished.   The  objection  to  this  cTidence  was  properly  overruled. 

The  acts  of  mortgage  under  which  plaintiff  borrowed  the  money  npon  the  note,  the  ooUeotion, 
of  which  she  has  i^Joined,  and  which  show  her  antecedent  indebtedness,  relate  that  she 
had  been  specially  authorized  to  borrow  the  money  by  the  Judge  of  the  Third  District 
Court  of  the  pariah  of  Orleans.  Her  oldection  to  the  introduction  of  these  acts  was  not 
well  founded.  They  were  signed  by  her  and  were,  therefore,  her  own  acts  and  deolar»> 
tions.  Admitting  that  they  could  be  disproved  by  parol,  the  burden  of  doing  so  rested 
ui>on  her. 

The  objection  that  the  Jndge  of  the  Third  District  Court  of  the  parish  of  Oiieans,  where  she 
resides,  had  no  i>ower  to  authorize  her  to  make  the  loan,  is  without  soUd  foundation. 

The  Judge  of  the  Third  District  Court  is  as  much  a'district  judge  as  any  other  district  judge 
in  the  parish.  The  law  says  that  a  married  woman  who  desires  to  borrow  money  and  to 
mortgage  her  own  property  to  secure  the  same,  must  be  authorized  so  to  do  by  the  jndge 
of  the  district  or  parish  in  which  she  resides.  As  the  Judge  of  the  Third  District  Conrt, 
although  having  a  limited  Jurisdiction  for  the  convenience  of  business,  is  a  district  Jndge 
for  the  parish  of  Orleans,  it  loUows  that  plaintiff  was  authorized  by  the  Judge  of  her 
district  in  the  sense  of  the  law. 

APPEAL  from  the  Fourth  District  Coart,  parish  of  Orleans.  Lyneh^  J. 
Semmes  <&  Molt,  for  plaintiff  and  ap[>ellant.    Eoaeliua  <&  FhUips^  tot 
defendants  and  appellees. 

Morgan,  J.  The  defendant,  holder  and  owner  of  an  overdue 
promissory  note,  secured  by  mortgage,  drawn  by  the  plaintiff  for 
$2250,  obtained  an  order  of  seizure  and  sale  thereon. 

Plaintiff,  alleging  that  she  is  the  owner  of  the  property  under  fteisure, 
and  alleging  that  on  the  twenty-third  of  June,  1871,  through  the  im- 
proper influences  of  her  husband,  who  constantly  urged  her  thereto. 
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Mn.  Ann  EUxa  Balney,  wife  of  IfMcey,  v.  Fanny  Asher  and  Bheilit  Harper. 

flhe  granted  the  mortgage  under  which  her  property  was  seized ;  and 
alleging  further  that  the  note  in  question  was  negotiated  by  her  hus* 
band,  and  that  the  proceeds  were  used  by  him ;  and  alleging  that  the 
mortgage,  the  note,  and  the  money,  were  all  for  the  benefit  of  her 
husband,  and  that  the>^  were  obtained  from  her  by  unlawful  means; 
alleging  that  she  was  not  examined  and  authorized,  as  by  law  required 
by  section  3982  of  the  Revised  Statutes,  by  the  judge  of  the  district  or 
parish  where  she  resides,  separate  and  apart  from  her  husband  touch- 
ing the  object  for  which  the  money  was  borrowed;  alleging  that  the 
judge  of  the  Third  District  Court  who  gave  the  certificate  annexed  to 
the  act  of  mortgage  had  no  authority  or  jurisdiction  to  examine  her 
•or  to  grant  such  certificate,  the  Third  District  Court  for  the  parish  of 
Orleans  not  being  a  court  of  general  jurisdiction,  but  ot  limited  juris* 
diction,  confined  to  appeals  from  justices  of  the  peace,  obtained  an 
injunction  prohibiting  the  defendant  and  the  sheriff  from  proceeding 
with  her  execution.  In  these  proceedings  she  is  joined  and  assisted  by 
her  husband. 

The  evidence  in  the  record  satisfies  us  that  her  allegations  with  re- 
^rd  to  improper  influence  on  the  part  of  her  husband  by  which  she 
was  induced  to  create  the  debt  and  that  the  money  which  she  borrowed 
was  used  by  him  for  his  benefit,  are  not  true. 

She  borrowed  the  money  to  pay  two  other  notes  which  were  secured 
by  mortgage  upon  the  property  in  question,  and  the  notes  were  paid 
with  the  proceeds  of  this  loan.  This  is  established  by  the  testimony 
of  Gayol,  the  notary  who  drew  up  the  act  of  mortgage,  and  by 
0am mack,  the  broker  through  whom  the  money  was  borrowed.  The 
testimony  of  these  witnesses  was  objected  to  by  the  plaintiff,  but  we 
think  the  court  properly  received  it.  It  was  a  fact  necessary  to  be 
established,  and  could,  we  think,  be  established  by  any  witness  who 
knew  them.  The  allegation  that  before  borrowing  the  money,  the 
retarn  of  which  is  now  about  to  be  exacted  from  her,  she  was  not 
examined  by  and  authorized  so  to  do,  by  the  judge  of  the  district  or 
parish  where  she  resides,  separate  and  apart  from  her  husband  touch- 
ing the  object  for  which  the  money  was  borrowed,  is  not  established* 
This  is  a  fact  which  it  was  in  her  power  to  prove,  and  she  introduced 
no  evidence  to  establish  it.  The  acts  of  mortgage  under  which  she 
borrowed  the  money  upon  the  note,  the  collection  of  which  she  has 
injoined  and  which  show  her  antecedent  indebtedness,  relate  that  she 
had  been  specially  authorized  to  borrow  the  money  by  the  judge  of  the 
Third  District  Court  of  the  parish  of  Orleans.  Plaintiff  objected  to 
their  introduction.  We  think  they  were  properly  received.  They 
were  signed  by  her  and  were,  therefore,  her  own  acts  and  declarations* 
Admitting  that  they  could  be  disproved  by  parol,  the  burden  of  doing 
eo  rested  upon  her. 
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3Cn.  Ann  Sliza  Bainey,  wife  of  Masaey,  ▼.  Fanny  Asher  and  Sheriff  Harper. 

Her  last  objection  that  the  Third  District  Court  for  the  parish  of 
Orleans  not  being  a  court  of  general  jurisdiction,  but  of  limited  juris- 
diction, confined  to  appeals  from  justices  of  the  peace,  and,  therefore, 
the  matter  here  involved  exceeding  the  jurisdiction  of  that  court,  the 
judge  thereof  had  no  power  to  authorize  her  to  make  the  loan,  is,  we 
think,  without  a  solid  foundation.  The  judicial  district  of  the  parish 
of  Orleans  is  divided  into  several  district  courts.  For  the  proper 
dispatch  of  business  certain  of  these  courts  are  given  exclusive  juris- 
diction, but  the  judge  of  the  Third  District  Court  is  as  much  a  district 
judge  as  is  any  other  district  judge  in  the  parish.  The  law  says  that 
a  married  woman  who  desires  to  borrow  money  and  to  mortgage  her 
own  property  to  secure  the  satne,  must  be  authorized  so  to  do  by  the 
judge  of  the  district  or  parish  in  which  she  resides.  As  the  judge  of 
the  Third  District  Court  is  a  district  jadge  for  the  parish  of  Orleans, 
and  as  the  plaintiff  i^  a  resident  of  the  parish  of  Orleans,  and  as  she 
was  authorized  by  that  judge,  it  follows,  we  think,  that  she  was  author- 
ized by  the  judge  of  her  district  in  the  sense  of  the  law. 

The  judgment  of  the  lower  court  was  against  her. 

Judgment  affirmed. 


No.   4871. 
,  »^) 
/««/  28ij  Citizens'  Bank  op  Louisiana  t;.  Clarence  L.  James. 

Defendant's  refusal  to  fUlflll  a  certain  afcreement  with  the  Citizens*  Bank  in  relation  to  ih» 
sale  of  a  plantation  to  said  defendant,  on  the  alleged  ground  of  an  error  of  fact  in  tho 
agreement,  can  not  avail  him. 

Srror  is  said  to  be  the  greatest  defect  that  can  occor  in  a  contract,  but  the  error  must  be  in 
respect  to  the  object  of  the  agreement,  the  identity  or  quality  of  the  suhJecL  That  i» 
called  error  of  fact  which  proceeds  either  from  ignorance  of  that  which  really  exists^ 
or  from  a  mistaken  belief  in  the  existence  of  that  which  has  none. 

In  this  case  the  error  iu  to  .the  value  of  the  property  which  doiendant  agreed  to  buy,  was  no- 
error  of  fact,  bat  if  it  existed,  an  error  of  judgment.  This  is  an  error  for  which  the  lartr 
famishes  no  relief.  Besides,  certain  allegations  of  the  defendant  in  reconvening  for 
damages  resulting  tnva  the  pretended  noncompliance  of  the  bank  with  its  aUegationa^. 
contradict  his  own  allegations  as  to  his  error  about  the  value  of  the  property. 

It  is  not  in  the  power  of  this  court  to  force  defendant  to  comply  with  his  contract.  Tike 
penalty  he  incurs  for  violating  it,  is  the  damage  he  has  occasioned. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of 
Tensas.  Hough,  J.  Jury  trial,  Fitot,  Lahatt,  Aroni  dt  Clinton, 
for  plaintiff  and  appellant.  Spencer,  Farrar  <&  Reeves,  for  defendant 
and  appellee. 

MoBGANy  J.  Joshua  James  was  indebted  to  the  plaintiffs  in  a  annk. 
exceeding  $109,000,  of  which  $61,489  were  due,  on  account  of  arreared 
installments  and  interest,  and  the  balance,  (147,620,  in  his  stock  not^ 
due  on  the  first  of  April,  1867.  To  secure  this  debt,  his  plantation 
mortgaged  to  the  bank. 
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Oq  the  twelfth  of  March,  1867,  the  bank  made  an  arrangemeDt  with 
Clarence  L.  James,  through  his  father  Joshaa  James  (whose  anthority 
as  agent  is  not  disputed),  by  which  the  bank  figreed  to  foreclose  the 
mortgage  against  the  plantation,  and  to  bid  thereon  $55,(K)0,  and  it 
purchased  by  it,  to  sell  the  same  back  with  the  mortgage  stock  at- 
tached to  it  to  Clarence  L.  James  for  $50,000,  payable  in  twenty  years, 
in  his  stock  note.  It  was  also  agreed  that  C.  L.  James  was  to  deposit 
with  the  bank  his  notes  of  William  T.  Martin,  trustee  of  the  heirs  of 
Barnard  for  $6250  each,  to  secure  the  payment  of  his  stock  note,  the 
amount  when  paid  to  be  used  as  follows :  $10,000  to  go  in  part  pay- 
ment of  the  stock  note  of  C.  L.  James,  and  the  balance  to  be  used  by 
him  to  improve  the  plantation. 

The  bank  foreclosed  the  mortgage  and  bought  in  the  plantation.  It 
alleges  that  C.  L.  James  has  been  in  possession  thereof  trom  the  date 
of  their  agreement ;  that  he  has  never  paid  the  inAtallments  due  on 
stock  debt;  that  the  installments  due  amount  to  $6684,  and  that  there 
is  due  ten  per  cent,  on  $50,000,  according  to  its  charter.  It  prays  for 
judgment  against  him  for  $6684,  with  ten  per  cent,  interest  on  $50,000 
from  fourteenth  of  March,  1868,  and  that  the  defendant  be  ordered  to 
accept  the  sale  of  the  property,  and  that  he  furnish  his  stock  note  for 
$42,216,  payable  fourteenth  of  March,  1871,  and  renewable  according 
to  the  charter  of  the  bank,  or  that  in  default  thereof  possession  of  the 
property* be  given  to  it,  and  that  it  have  judgment  against  the  defend- 
ant for  $6000  for  the  use  and  enjoyment  of  the  plantation  since  the 
date  of  his  contract,  and  $5000  per  annum  from  udicial  demand  until 
possession  is  restored  to  it. 

Defendant  admits  the  agreement.  But  he  says  that  he  faithfully 
complied  with  all  of  his  stipulations,  by  depositing  with  the  bank  the 
two  notes  of  Martin,  and  by  tendering  his  stock  note  for  $50,000, 
payable  in  twenty  years.  He  avers  that  the  bank  failed'to  buy  in  the 
plantation  until  the  month  of  October,  1869 ;  that  it  collected  a  portion 
of  the  two  Martin  notes,  and  compromised  the  balance  at  a  loss  of  more 
than  h»lf  of  the  value  tliereof,  and  refused  to  accept  his  note  in  accord- 
ance with  the  terms  of  their  agreement,  and  refused  to  make  him  a 
title  to  the  property  as  was  agreed ;  that  on  the  faith  of  the  agreement 
between  them,  he  built  upon  the  plantation  improvements  worth 
$5000;  that  in  consequence  of  the  uncertainty  of  his  title,  he  has  been 
prevented  from  improving  the  property  so  as  to  render  the  same  pro- 
dactive,  and  has  been  unable  to  cultivate  the  same,  and  that  he  has 
thus,  and  by  the  bad  faith  of  the  bank,  been  damaged  to  the  extent  of 
$50,000.  He  avers  further  that  the  bank  has  not  only  ignored  his 
rights  to  become  the  owner  of  the  plantation  under  their  agreement, 
bat  that,  with  the  view  of  damaging  him,  actually  bargained  the  place 
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to  ODe  P.  J.  Kennedy.  He  avers  that  at  the  time  their  agreement 
was  entered  into,  and  at  the  time  the  bank  purchased,  the  property  was 
not  worth  $20,000,  and  that  the  bank  actually  purchased  it  for  $15,000, 
and  that  now,  taking  advantage  of  its  position,  it  is  attempting  to 
extort  from  him  double  the  price  it  paid  for  it.  He  avers  that  he 
entered  into  the  agreement  under  the  belief  that  he  would  be  called 
upon  to  pay,  in  all,  at  the  expiration  of  twenty  years  only  $50,000,  and 
that  if  his  agreement  is  held  to  have  obliged  him  to  pay  more  than 
that  sum,  then  he  avers  that  his  consent  was  given  in  error  of  fact, 
and  should  be  declared  null  and  void;  in  which  event  he  avers 
that  he  is  entitled  to  recover  back  from  the  bank  the  value  of  hia 
improvements— $5000 — and  the  amount  of  the  Martin  notes,  now 
amounting  to  $25,000. 

He  also  reconvened,  and  prayed  for  judgment  against  the  bank  for 
$50,000,  resulting  from  its  bad  faith  and  tortious  conduct,  and  that 
he  be  quieted  in  his  title  and  decreed  to  be  the  owner  of  the  property* 

The  case  appears  to  have  been  submitted  to  a  jury,  who  found  a 
verdict  for  the  defendant,  and  in  accordance  therewith  a  judgment 
was  rendered  amending  the  agreement  sued  upon  for  error,  giving  to 
the  plaintifif  possession  of  the  property,  and  giving  to  the  defendant  a 
judgment  for  $5000,  with  legal  interest  thereon  from  twentieth  July, 
1870,  till  paid,  and  condemning  plaintiff  to  pay  costs. 

Plaintiff  has  appealed. 

Defendant's  objection  to  complying  with  his  agreement  that  the 
bank  failed  to  buy  in  the  plantation  until  October,  1869,  is  no  excuse. 
The  bank  sold  the  property  as  soon  as  the  papers  necessary  to  cany 
on  the  suit,  which  had  been  lost,  were  found.  Besides,  the  defendant 
went  into  possession  of  the  property  as  soon  as  his  agreement  with  the 
bank  was  made.  Neither  can  he  object  to  what  was  done  with  the 
Martin  notes.  The  bank  sued  Martin  on  them.  Martin  offered  a  com* 
promise,  and  the  defendant  agreed  to  it  on  condition  that  out  of  the 
$10,000  which  Martin  was  to  pay,  $5000  was  to  go  to  him,  and  these 
$5000  he  received.  His  defense  that  if  his  agreement  with  the  bank 
made  him  responsible  for  more  than  $50,000,  to  be  paid  without  in- 
terest, it  is  void  on  account  of  error  of  fact,  can  not,  we  think,  avail 
him.  Error  is  said  to  be  the  greatest  defect  that  can  occur  in  a  con- 
tract, but  the  error  must  be  in  respect  to  the  object  of  the  agreement, 
the  identity  or  quality  of  the  subject.  Pothier,  p.  10.  '*  That  is  called 
error  of  fact  which  proceeds  either  from  ignorance  of  that  which  really 
exists,  or  from  a  mistaken  belief  in  the  existence  of  that  which  has 
none."  C.  0.  1821.  Now  the  defendant  was  not  in  error  as  to  the  ex- 
istence of  the  thing  which  was  the  subject  of  his  agreement  with  the 
bank,  or  its  identity  or  quality.    His  error  as  to  the  value  of  the  prop- 
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•erty  whi<$h  he  agreed  to  boy  was  not  error  of  fact,  but,  if  it  existed, 
error  of  judgment.  This  is  an  error  for  which  the  law  furnishes  no 
relief. 

If  the  bank  refused  to  take  the  note  which  he  offered,  it  was,  ^e 
think,  becanse  it  was  not  the  note  ^hich  their  agreement  called  for. 
It  was  expressly  understood  that  the  note  to  be  given  was  a  stock 
note,  which  by  the  charter  of  the  bank  bears  interest.  This  must 
have  been  known  to  the  defendant,  as  it  was  to  his  father,  who  con- 
ducted the  negotiation  for  him,  acting  as  his  agent.  In  his  testimony 
the  father  says  he  thought  C.  L.*  James  would  have  nothing  to  pay  for 
several  years,  because  the  notes  deposited  by  him  would  **  pay  the  in- 
terest on  the  stock  note  to  be  given  for  several  years  to  come,  and  the 
payment  he  would  have  to  make  would  be  about  $2500  a  year.  The 
notes  deposited  with  the  Citizens'  Bank  as  collateral  security  would 
have  paid  the  interest  and  the  ten  per  cent,  of  the  principal  for  several 
years.''  Besides,  the  allegation  that  he  has  been  damaged  $50,000  by 
the  bank  not  having  complied  with  the  terms  of  the  agreement,  is 
somewhat  destructive  of  his  allegation  that  he  waa  to  pay  only  $50,000 
without  interest.  The  damage  he  claims  to  have  sustained  is  the 
profit  he  would  have  made  if  he  had  been  enabled  to  cultivate  the 
place.  A  place  upon  which  a  profit  of  $50,000  can  be  made  in  a  few 
years,  is  certainly  worth  $50,000  to  be  paid  for  in  twenty  years,  with 
six  and  a  half  per  cent,  interest  per  annum. 

The  allegation  that  he  spent  $5000  in  improving  the  property,  is 
rather  inconsistent  with  his  other  allegation  that  the  course  of  the 
l>aDk  prevented  him  from  improving  it  so  as  to  render  it  productive. 
We  do  not  think  it  has  been  established  that  the  negotiations  which 
were  for  a  moment  pending  between  the  bank  and  Kennedy  with 
regard  to  selling  the  plantation  to  him,  caused  him  any  damage. 

Defendant  has  been  in  possession  of  the  plantation  since  the  twelfth 
of  March,  1667,  and  has  enjoyed  the  revenues  thereof.  The  number 
of  aores  of  land  untier  cultivation  is  fixed  by  the  witnesses  at  two 
hundred.  The  rent  of  the  land  is  worth  five  dollars  per  acre.  He 
woald,  therefore,  owe,  in  rent,  $7000.  The  bank  has  received  $5000 
The  improvements  are  worth  $2500. 

The  bank  asks  that  the  defendant  should  be  compelled  to  comply 
with  his  contract.  It  is  not  in  our  power  to  force  him  to  do  so.  The 
penalty  he  incurs  for  violating  it  is  the  damage  he  has  occasioned. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there 
be  judgment  in  favor  of  the  Citizens*  Bank,  and  against  the  defendant 
Clarence  L.  James,  ordering  him  to  accept  the  sale  of  the  property 
and  stock  formerly  belonging  to  Joshua  James,  and  described  in  the 
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sheriff^  deed  of  sale  of  the  eighth  of  October,  1869,  and  famish  his 
stock  note,  dated  March  12,  1867,  and  payable  the  fourteenth  of  March, 
1871,  for  $50,000,  with  a  credit  thereon  of  $5000,  and  renewable  ac- 
cording to  the  charter  of  the  bank,  or  that  in  default  thereof,  within 
sixty  days  from  the  recording  of  this  decree,  that  a  writ  of  possession 
issue  in  favor  of  the  bank  putting  it  in  possession  of  the  property 
above  described,  upon  paying  to  the  defendant  the  sum  of  $500; 
defendant  to  pay  costs  in  both  courts. 


No.  5101. 
State  of  Louisiana  t;.  Suocbssion  of  Masters  et  als. 

laihiasait  againBt  tlui  8«oc«ieion  of  a  defaulting  tax  ooUeotor  aod  his  snietiea,  a  bill  of 
Qxceptions  is  taken  bj  defendants  to  the  admission  of  a  certified  extract  from  the  books 
of  the  State  Auditor,  showing  the  indebtedness  of  the  deceased  tax  collector  to  the 
State,  on  the  groond  that  it  was  not  the  beat  eyidence,  bnt  a  copy  and  the  absence  of  the 
original  was  not  accounted  for,  wnd  such  original  could  not  furnish  proof  of  the  state* 
ments  contained  in  the  copy. 

The  instrnment  objected  to  is  a  certified  transcript  of  the  tax  ooUector's  account  in  the  Aud- 
itor's books  and  not  a  certificate  merely  of  facts. 

It  was  the  duty  of  the  Auditor,  a  sworn  officer  of  the  State,  to  keep  an  account  with  the  said 
tax  collector  and  charge  the  latter  with  items  of  defalcation,  and  he  is  authorized  by  law 
to  give  certificates  of  the  contents  of  such  books  and  of  the  records  of  his  office  under 
his  official  seal. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Carroll. 
Hough  J.  Hiram  B,  Steel,  District  Attorney,  and  J.  W,  Montgom* 
ery,  for  plaintiff  and  appellee.  J,  E,  Leonard,  for  defendants  and 
appellants. 

HowKLL  J.  This  is  a  suit  against  the  succession  of  a  defaulting  tax 
collector  and  his  sureties,  and  the  principal  question  is  presented  in  a 
bill  of  exceptions  taken  by  defendant  to  the  admission  of  a  certified 
extract  from  the  books  of  the  State  Auditor,  showing  the  indebtedness 
of  the  deceased  tax  collector  to  the  State,  objected  to  on  the  ground 
that  it  wns  not  the  best  evidence,  but  a  copy  and  the  absence  of  the 
original  was  not  accounted  for,  and  such  original  would  not  furnish 
proof  of  the  statements  contained  in  the  copy. 

The  instrument  objected  to  is  a  certified  transcript  of  the  tax  collect- 
or's account  in  the  Auditor's  books,  and  not  a  certificate  merely  of 
facts. 

It  was  the  duty  of  the  Auditor,  a  sworn  officer  of  the  State,  to  keep 
an  account  with  the  said  tax  collector  and  charge  the  latter  with  items 
of  defalcation,  and  he  is  authorized  by  law  to  give  certificates  of  the 
contents  of  such  books  and  of  the  records  of  his  office,  under  his  offi- 
cial seal.    R.  S.  sections,  174, 182, 191,  253,  255. 
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In  the  oase  of  Haghey  v.  Barrow,  4  An.  252,  the  Court  said.  If  the 
Auditor  waa  bound  to  record  the  fact,  the  proper  evidence  is  a  copy  of 
the  record  duly  authenticated  and  referred  to,  1.  G-reenleaf,  sec- 
tion 498.  And  in  State  v,  McDonnell,  12  An.  741,  which  was  a  suit  on 
the  bond  of  a  tax  collector,  as  is  this,  it  was  held  that  the  account  of 
the  Auditor  when  introduced,  makes  evidence  against  the  collector  and 
his  sureties.  The  question  of  the  admissibility  of  such  account,  duly 
authenticated,  was  not  before  the  court,  and  what  was  said  in  reference 
to  its  being  received  without  objection,  was  to  show  the  impropriety  of 
raising  the  question  on  appeal  as  to  its  sufficiency.  We  do  not  under- 
stand the  language  used  to  imply  that  the  account,  if  duly  authenti- 
cated, would  have  been  excluded  if  it  had  been  duly  objected  to. 

It  is  unnecessary  to  pass  on  plaintiffs  bill  of  exceptions.  We  see  no 
force  in  any  of  the  other  points  suggested  in  defendant's  brief.  The 
only  party  who  appealed,  is  the  representative  of  Master's  succession. 

Judgment  affirmed. 


No.  5148. 
Bettie  Clemens,  Guardian,  etc.,  v.  Francis  Augustus  Comfort.         ^s  2001 

60    ftg?| 
Im  1881,  by  an  act  of  Uie  Legtslatore,  a  part  of  the  territory  of  the  pariah  of  Madison, 

embracing  the  plantation  claimed  in  this  salt,  was  transferred  to  the  parish  of  Tensas 

after  the  decease  of  the  owner,  who  died  in  1855. 
^  1867  an  attempt  was  made  to  open  the  snooession  of  the  deceased  in  the  parish  of  Tensas, 

by  appointing  a  curator  of  absent  heirs,  who  oaased  the  property  to  be  sold  to  pay  debts, 

as  it  is  alleged.    It  is  throagh  this  sale  that  the  defendant  claims  to  hold. 
The  probate  court  of  Madison  parish,  where  the  deceased  had  his  domicile  at  the  time  of  his 

death,  had  exolitsive  Jarisdiotion  of  his  snocession.    Everything  done  in  that  snooesaion 

in  the  parish  of  Tensas  was  therefore  null  and  void. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Ten- 
sas, ffough,  J.  Jury  trial.  JB,  D.  Farrar  and  John  Bay,  for 
plaintiff  and  appellee.  Drake  <&  Garrett^  Thomas  P.  Farrar  and  F,  JET. 
Farrar y  for  defendant  and  warrantors,  appellants. 

LuDBLiNG,  C.  J.  This  is  a  petitory  action.  F.  A.  Comfort,  who 
was  in  the  actual  possession  of  the  land  claimed,  disclaimed  title,  but 
alleged  it  was  in  Mrs.  Julia  Trezevant.  Mrs.  Trezevant  for  answer 
alleged  that  she  was  the  owner  under  a  just  title,  and  called  J.  E. 
Slicer  in  warranty.  The  case  was  then  coDtinued  till  the  next  term  of 
the  court,  when  Slicer  filed  his  answer,  averring  that  he  transferred  to 
Mrs.  Trezevant  a  valid  title,  "  the  same  having  been  homologated  by 
a  judgment  of  monition,"  etc. 

The  case  was  tried  by  a  jury,  who  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  land  and  for  rente  at  the  rate  of  $510  per  annum  from 
first  January,  1868,  and  costs. 

The  plaintiff  entered  a  remUUiur  for  $750  for  taxes  paid  by  defend- 
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ant  and  for  yalue  of  improvementB  made  on  the  lands,  and  judgment 
was  rendered  in  accordance  with  the  verdict  and  remittitur. 

The  defendant  has  appealed. 

The  evidence  shows  that  the  plaintiff's  wards  are  the  children  and 
heirs  of  H.  H.  Groves,  who  died  in  185A ;  that  at  the  date  of  his  death 
he  was  the  owner  of  the  place  in  controversy,  upon  which  he  resided, 
and  which  was  then  situated  in  the  parish  of  Madison.  It  farther  ap- 
pears that  his  widow  was  confirmed  as  natural  tutrix  to  his  children; 
that  an  inventory  of  the  property  was  made  and  letters  of  tntorship 
were  issued  to  her. 

In  1861,  by  an  act  of  the  Legislature,  a  part  of  the  territory  of  th& 
parish  of  Madison,  embracing  the  plantation  in  qaestlon,  was  trans- 
ferred to  the  parish  of  Tensas.  In  1867  an  attempt  was  made  to  open 
the  succession  of  H.  H.  Groves  in  the  parish  of  Tensas  by  appointing 
a  curator  of  absent  heirs,  who  caused  the  property  to  be  sold  to  pay 
debts,  it  is  alleged.  It  is  through  this  sale  that  the  defendant  claima 
to  hold. 

The  probate  court  of  Madison  parish,  where  the  deceased  had  hia 
don^icile  at  the  time  of  his  death,  had  exclusive  jurisdiction  of  his 
succession.    C.  C.  935;  C.  P.  929;  Succession  of  Williamson,  3  An. 
261 ;  21  An.  399.    Everything  done  in  that  succession  in  the  parish  of 
Tensas  was  therefore  null  and  void. 

This  view  of  the  case  renders  it  unnecessary  to  pass  upon  the  bills 
of  exceptions  taken  on  the  trial. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed  with  costs  of  appeal. 

Rehearing  refused. 


No.  5023. 
Julius  Levin  et  als.  t;.  John  Db  Lacet,  Sheriff,  et  als. 

Article  361  C.  P.,  authorizing  the  sale,  for  certain  caaaes,  of  property  under  attachmeiit« 
does  not  direct  the  sheriff  to  take  from  the  parchasers  bonds  in  the  nature  of  Judgments, 
as  in  sales  under  executions,  and  the  expressions  "  to  have  the  force  and  effect  of  » 
Judgment  at  law,"  used  in  said  bonds,  must  be  considered  as  mere  surplusage.  Thia  . 
court  knows  of  no  law  which  gives  to  such  bonds  tiie  form  of  a  Judgment  upon  which  an 
execution  may  issue.  Therefore,  the  injunction  in  this  case  should  have  been  maintainor 
without  pr^udioe  to  the  rights  of  parties  upon  the  said  bonds. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapidea. 
Orshom,  J.    James  G,  Whitej  for  plaintifls  aud  appellants.    B,  jL^ 
Hunter,  for  defendants  and  appellees. 

Howell,  J.  In  the  case  of  Joseph  Hoy  &  Co.  v,  B.  Weiss,  No.  1713 
of  the  docket  of  the  lower  court,  property  of  the  said  defendant  waa 
attached,  and  on  a  rule  judgment  was  rendered  dissolving  the  attach-^ 
ment,  from  which  the  plaintiffs,  Joseph  Hoy  &  Co.,  appealed  suspen-^ 
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siyely.  Afterwards  they  obtained  an  order,  under  Article  261  C.  P., 
to  the  sheriff,  to  sell  the  said  property  according  to  law  and  retain  the 
proceeds  in  his  hands  subject  to  the  order  of  court.  The  property  was 
advertised  to  be  sold  for  cash,  but  two-thirds  of  the  appraisement  not 
being  bid,  it  was  again  advertised  and  sold  on  twelve  months  credit,  the 
purchaser  giving  three  bonds  in  favor  of  the  sheriff,  with  the  plaintiffs 
in  this  suit  as  his  sureties.  More  than  a  year  after  their  maturity,  three 
several  writs  of  fi.  fa,  were  issued  on  them  and  the  property  of  the 
plaintiffs  was  seieed^  whereupon  they  injoined  the  sale  thereof  bn  the 
grounds  that  the  said  instruments  are  informal  and  null,  not  being 
taken  in  accordance  with  law  and  not  authorizing  execution  thereon,  as 
in  case  of  twelve  months  bonds  given  in  the  execution  of  judgments. 

The  assignees  of  Joseph  Hoy  &  Co.  answered,  disclaiming  any  part 
in  the  attempt  to  collect  said  bonds,  and  averring  that  under  the  judg- 
ment in  their  above  named  suit  they  caused  the  said  bonds  to  be  seized 
by  garnishment  process  against  the  sheriff  to  the  extent  of  $807.  The 
sheriff  answered,  setting  up  the  order  to  sell  and  his  proceedings  there* 
under,  and  alleging  that  the  said  bonds  were  taken  for  the  several 
different  amounts  to  suit  the  claims  of  intervening  parties,  that  the 
assignees  of  Joseph  Hoy  &  Co.  had  obtained  judgment  against  him  as 
garnishee  for  the  excess  above  the  claims  of  said  intervenors,  that  all 
his  acts  were  in  accordance  with  law  and  the  orders  of  court,  and  the 
plaintiffs  having  voluntarily  executed  said  bonds  can  not  urge  inform- 
alities or  except  to  their  binding  effect,  and  he  prayed  that  the  injunc- 
tion be  dissolved.  Several  parties  intervened,  claiming  privilege  upon 
the  said  bonds,  and  asked  that  the  injunction  be  dissolved.  From  a 
judgment  in  favor  of  the  defendants  the  plaintiffs  appealed. 

Without  expressing  an  opinion  as  to  the  validity  of  the  said  bonds^ 
^re  think  executions  improperly  issued  upon  them,  as  Article  261  C.  P. 
authorizing  the  sale,  for  certain  causes,  of  property  under  attachment, 
does  not  direct  the  sheriff  to  take  from  the  purchasers  bonds  in  the 
nature  of  judgments,  as  in  sales  under  executions,  and  the  expression 
'*  to  have  the  force  and  effect  of  a  judgment  at  law'^  used  in  said  bonds, 
must  be  considered  mere  surplusage.  We  know  of  no  law  and  have 
been  referred  to  none  which  gives  to  such  bonds  the  force  of  a  judg- 
ment upon  which  an  execution  may  issue.  We  think  the  injunction 
should  have  been  maintained  without  prejudice  to  the  rights  of  parties 
upon  the  said  bonds. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  injunction  herein  be  perpetuated,  reserving  to  all  parties 
in  interest  their  rights,  if  any  they  have,  in  or  upon  the  bonds  referred 
to  and  described  in  the  pleadings  herein.  The  appellees  to  pay  costs 
in  both. courts. 
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No.  4917. 
Eves  M.  CRAStiER  V.  Albxandsr  v.  Browk. 

ThiB  is  a  contest  for  office.  The  appeal  shoold  have  been  made  returnable  within  ten  dayi 
after  the  Judgment  The  appeal  granted  by  the  District  Court  was  Incorreotly  nuid« 
returnable  on  the  seoond  Monday  of  February,  and  when  the  error  was  dlsoorered  the 
appellantliad  a  proper  return  day  fixed  according  to  law.  The  motion  to  dismiss  the 
appeal  can  not  prevail. 

PlalntifF,  alleging  to  be  the  sheriff  for  the  pariah  of  Madison,  ii^olned  delieodant  ft<om  acting 
or  assuming  to  act  as  sherifl^  Irom  possessing  or  attempting  to  possess  the  books,  papers, 
and  archives  of  the  said  office,  and  firom  intruding  or  attempting  to  intrude  himself 
therein.  The  defendant  excepted  to  the  form  of  action,  averting  that  it  should  have 
been  brought  under  the  intrusion  act  and  in  the  name  of  the  State  and  the  proper  law 
officer  of  the  State.  The  exception  is  well  taken  and  should  have  been  maintidned.  The 
i]\)unotian  must  be  dissolved. 

APPEAL  from  the  Thirteenth  Judicial  Di strict  Court,  parish  of  Madi- 
son. Houghf  J.  WelU,  Spencer,  Scale  <&  Harriaon,  Labatt,  Aroni 
d  CUnton,  for  plaintiff  and  appellee.  Crawford  dt  Coleman ^  for  de- 
fendant and  appellant. 

On  Motion  to  Dismiss. 

LuDBLiNa,  C.  J.  The  appellee  moyes  to  dlBmiss  this  appeal  on  the 
grounds : 

Firat — ^That  the  suit  is  not  a  preference  case. 

Second — That  the  district  judg«  granted  an  appeal  which  was  made 
returnable  on  the  second  Monday  of  February,  and  the  bond  was  given 
according  to  law,  and  the  case  was  no  longer  within  the  jurisdiction  of 
said  district  court. 

Third — ^That  the  parish  judge  had  no  right  to  grant  an  appeal  in  the 
case ;  and 

Fourth — That  the  parish  judge  has  revoked  his  order  for  an  appeal. 

There  is  no  merit  in  any  of  the  grounds  stated  for  dismissing  the 
appeal.  The  first  two  grounds,  if  true,  might  be  a  reason  for  not 
trying  the  case  on  the  merits,  until  the  second  Monday  of  February 
next,  but  not  for  dismissing  the  appeal.  And'  the  same  thing  may  be 
said  of  the  third  and  fourth  grounds  for  dismissal.  But  we  think  that 
this  is  a  contest  for  office,  and  the  appeal  should  have  been  made 
returnable  within  ten  days  after  the  judgment.  The  appeal  granted 
by  the  district  judge  was  incorrectly  made  returnable  on  the  second 
Monday  of  February,  and  when  the  error  was  discovered  the  appellant 
had  a  proper  return  day  fixed,  according  to  law.  10  An.  488 ;  2  An. 
484 ;  25  An.  E.  Evans,  wife  et  al.,  v.  Sauvinet  et  al. 

The  motion  is  therefore  refused. 


On  THE  Merits. 
HoWBLL,  J.    The  plaintiff  alleges  that  he  is  the  legally  elected  and 
qualified  sheriff  of  the  parish  of  Madison,  and  as  such  has  been  dis- 
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ehargiog  the  d.aties  and  reoeiving  the  emolaments  thereof;  that  recently 
the  defendant,  pretending  to  hold  a  commission  for  said  office  and 
styling  himself  sheriff  of  said  parish,  has  disturbed  him,  plaintiff,  in 
the  exercise  and  enjoyment  of  his  said  office,  and  interfered  with  and 
hindered  him  in  the  discharge  of  his  duties  by  holding  himself  out  and 
pretending  to  act  as  the  sheriff  of  said  parish;  and  he  prays  that  he  be 
quieted  in  the  possession  of  his  office ;  that  defendant  be  ordered  to 
desist  from  his  unlawful  interference  and  injoined  from  acting  or 
assuming  to  act  as  sheriff,  from  possessing  or  attempting  to  possess 
himself  of  the  books,  papers  and  archives  of  the  said  office,  and  from 
intruding  or  attempting  to  intrude  himself  therein. 

The  defendant  excepted  to  the  form  of  action,  averring  that  it  should 
have  been  brought  under  the  intrusion  act  and  in  the  name  of  the 
State  and  the  proper  law  officer  of  the  State.  The  exception  was 
referred  to  the  merits  and  an  answer  filled  alleging  a  commission,  bond 
and  oath  as  sheriff,  and  the  entering  upon  the  diy^ies  thereof  with  the 
consent  of  the  plaintiff,  and  unmolested  continuance  therein  from  June 
16,  1873,  until  the  institution  of  this  suit  in  November  following.  Upon 
a  trial  the  judge  a  quo  decided  in  favor  of  the  plaintiff,  and  the  de- 
'fendant  appealed. 

The  exception,  in  our  opinion,  was  well  taken  and  should  have  been 
maintained.  This  case  is  similar,  in  this  respect,  to  that  of  Hayes  v. 
Thompson,  21  An.  655,  where  the  action  was  dismissed  as  improperly 
brought,  although  no  exception  was  filed.  See  also  State  ex  rel.  Wick- 
liffe  V.  Delassize,  21  An.  710. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  injunction  be  dissolved  and  the  suit  dismissed  at  the  costs 
of  plaintiff,  in  both  courts. 


No.  5055. 

New  Orleans  Canal  and  Banking  Company  v,  Linn  Tanneb,   i  f  J  ,27s 

Administrator.  '  "  ^^ 

26  273 
Two  of  the  mortgage  notea  of  Oie  defendant^  held  by  the  bank,  plaintiff  in  this  case,  were        «1091083| 
*bont  to  preeoribe,  when,  in  order  to  avert  this  loss  and  to  recover  the  claim,  the  attorney 
for  the  bank  presented  the  petition  to  the  person  in  possession  of  the  office  of  clerk  of 
the  court  and  acting  as  such,  and  caused  doe  process  to  issue.    This  was  sufficient  to 
interrupt  prescription. 
The  clerk  was  a  de  facto  officer  and  his  official  acta  were  valid,  however  indifferent  his  title 
to  the  office. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Bapides. 
Orahom,  J.  Manning,  for  plaintiff  and  appellant.    James  0.  TfAito, 
for  defendant  and  appellee. 
Wtxt,  J.    The  plaintiff  sues  on  five  promissory  notes  of  Esther  P. 

18 
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Tanner,  deceased,  whose  succession  is  represented  by  the  defendant,, 
and  also  to  foreclose  the  mortgage  secaring  their  payment.  The  de- 
fense is  prescription.  There  is  no  ddhbt  that  the  first  note,  payable  on 
the  fifteenth  December,  1867,  is  prescribed.  As  to  this  there  is  no 
controversy.  The  dispute  is  as  to  the  next  two  notes,  maturing- 
twenty-second  February,  1868. 

It  is  not  pretended  that  the  last  two  notes,  maturing  twenty-second 
February,  1869,  are  prescribed. 

On  the  twenty-fourth  February,  1873,  the  day  before  prescription 
would  accrue  on  the  two  notes  about  which  there  is  a  controversy,  the 
plaintiff  caused  a  citation  to  be  served  on  the  defendant.  The  copy  of 
the  petition  and  the  citation,  however,  were  signed  by  S.  A.  Ballio,  as 
clerk,  holding  a  commission  from  Governor  Warmoth,  of  date  fourth 
December,  1872.  Ballio  was  at  the  time  in  possession  of  the  clerk's 
office,  together  with  the  records,  papers  and  seal  of  said  office.  The 
seal  of  the  court  was  affixed  to  the  citation.  The  controversy  is  as  to 
the  validity  of  the  official  acts  of  Ballio  in  regard  to  the  plaintiff  and 
the  public,  who  have  dealt  with  him  in  that  capacity. 

There  is  no  dispute  as  to  the  validity  of  the  official  acts  of  the 
sheriff. 

The  defendant  contends  that  Haatmyer,  holding  commission  under 
Acting  Governor  Pinchback,  was  the  legal  clerk;  that  Ballio  was  a 
usurper  and  all  his  official  acts  are  absolute  nullities.  As  before  re- 
marked Ballio  was,  at  the  time  of  the  citation,  the  acting  clerk  in 
possession  of  the  office,  the  seal  and  all  the  books  and  papers.  He  had 
been  for  more  than  a  month  before  and  he  continued  to  be  acting  clerk 
for  several  months  after  the  citation  in  question  issued. 

After  the  present  clerk  0.  K.  Hawley  was  appointed  by  Governor 
Kellogg  and  got  possession  of  the  clerks'  office,  the  plaintiff  caused 
new  process  to  be  issued  by  him  and  upon  this  the  case  was  tried. 

The  process  issued  by  Ballio  is  relied  on  by  plaintiff  as  sufficient  to 
interrupt  prescription.  And  we  think  it  had  the  effect  contended  for 
by  the  plaintiff. 

Two  of  the  mortgaged  notes  of  the  defendant,  held  by  the  bank 
were  about  to  prescribe.  In  order  to  avert  this  loss  and  to  recover  on 
the  claim  the  attorney  for  the  bank  presented  the  petition  to  the 
person  in  possession  of  the  office  and  acting  as  clerk  and  caused  the 
process  to  be  issued.  He  was  a  de  facto  officer  and  his  official  acts 
were  valid,  however  indifferent  his  title  to  the  office  might  be. 
3  An.  631 ;  10  An.  524;  13  An.  404;  13  An.  607;  22  An.  S3',  15  Mass. 
171,  183;  9  Johnson  135;  16  Peters  71. 

It  is  therefore  ordered  that  the  judgment  in  favor  of  the  plaintiff  for 
the  amount  only  of  the  last,  two  notes  be  amended  so  as  to  embrace  the 
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amoant  of  the  other  two  notes  matnriDg  twenty-second  of  February, 
1868j  one  for  six  hundred  and  the  other  for  seven  hundred  dollars,  both 
bearing  eight  per  cent,  interest  from  the  twenty^second  February  1867, 
together  with  recognition  of  mortgage  for  said  amounts,  and  as  thus 
amended  it  is  ordered  that  the  judgment  be  affirmed,  appellee  paying 
costs  of  appeal. 
Behearing  refused 


No.  9042. 
£.  T.  Parker  t;.  A.  &  X.  Bernard. 

The  plaintiff  anes  for  the  aom  of  |590  93,  the  amoant  of  a  conditional  bond  which  reada  as 
foUowa :  "That  whenever  the  syndic  shall  erase  the  tacit  mortgage  in  favor  of  the  minor 
Louis  Roy,  surviving  child  of  Felioien  Roy,  whieh  exists  on  the  lot  of  ground  and  im- 
provements, purchased  by  Anguate  Bernard  at  the  sale  of  S.  T.  Parker,  syndic  v.  Josepih 
Orelier,  l^o.  —  of  the  docket  of  the  Second  District  Court  of  New  Orleans,  then  and  in 
that  case  this  bond  shall  have  fbrce  and  virtue.  '* 

The  defense  that  the  taoit  mortgage  is  not  raised  oan  not  prevaiL  It  is  folly  established  that 
by  order  of  conrt  plaintiff  paid  Greller  the  amoant  of  the  conditional  bond,  and  that,  if 
the  minor  ev<^r  had  a  tacit  mortgage  on  the  property,  it  was  lost  from  faUare  to  record  the 
evidences  of  it  prior  tothe  ilrsi  of  Jannary,  1870,  under  the  provisions  of  the  Conatitib 
tion  of  1868. 

APPEAL  from  the  Ninth  District  Court,  parish  of  Orleans.  Cooley  J. 
TF.  0,  Denegre,  for  plaintiff  and  appellee.     Sambola  dc  DuoroSf  for 

defendants  and  appellants. 

Taliaferro,  J.  At  a  syndic's  sale  of  an  insolvent's  estate  made 
by  the  plaintiff,  sheriff  and  ez-officio  syndic,  on  May  1,  1858,  there  was 
abjudicated  to  one  Q-relier  a  certain  piece  of  landed  property  on  Mag- 
azine street  for  $5210  for  which  he  paid  part  in  cash  and  for  the  residue 
furnished  uotes.  Having  failed  to  pay  the  last  note  for  $1953  75,  Par- 
ker who  held  the  note  as  syndic,  sued  out  executory  process  against 
the  property,  and  on  the  seventh  of  August,  1860,  adjudicated  it  to  A. 
Bernard  one  of  the  defendants  for  $5350  08,  of  which  amount  he  paid 
$4759,08,  and  for  the  remainder  he  executed  the  bond  now  sued  on  for 
#590  92.  The  bond  was  executed  for  this  reason  :  Bernard,  after  the 
property  was  adjudicated  to  him,  set  up  an  objection  to  paying  the 
entire  sum  bid,  on  the  ground  that  there  existed  a  tacit  mortgage 
against  the  property  he  purchased  in  favor  of  a  minor  child  of  Mrs. 
Yoiselle,  the  insolvent,  who  formerly  owned  the  property;  that  this 
mortgage  subsisied  for  the  sum  of  $590  92,  the  amount  of  the  bond 
which  was  conditioned  as  follows  :  '^  That  whenever  the  syndic  shall 
erase  the  tacit  mortgage  in  favor  of  the  minor  Louis  Roy,  surviving 
child  of  Felicien  Boy,  which  exists  on  the  lot  of  ground  and  improve- 
ments purchased  by  Auguste  Bernard  at  tbe  sale  of  £.  T.  Parker,  syn- 
dic V.  Joseph  Grelier^  No.  —  of  the  docket  of  the  Second  District  Court 
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of  New  Orleans,  then  and  in  that  case  this  bond  shall  have  force  and 
yirtue. "  This  instmment  was  executed  on  the  nineteenth  of  Septem- 
ber, 1860.  Grelier,  against  whom  the  executory  proceedings  had  been 
taken,  after  the  sale  and  the  writ  satisfied,  took  a  rule  on  Parker  to 
pay  over  to  him  the  balance  of  the  price  of  abjudication  after  satisfy- 
ing the  writ.  This  he  did  with  the  exception  of  the  part  represented 
by  the  bond,  and  answered  that  no  part  of  the  $590  92  had  ever  come 
into  his  hands,  but  that  that  sum  was  retained  by  Auguste  Bernard  out 
of  the  price  of  the  property  adjudicated  to  him  on  the  seventh  of 
August,  1860.  Parker  called  the  defendants  and  Esther  Yoiselle, 
tutrix  of  the  minor,  in  warranty.  Bernard  answered  declaring  the 
mortgage  was  not  erased,  etc.  The  rule  was  tried  in  February,  1861, 
and  was  made  absolute  against  Parker,  who  had  judgment  over  against 
Bernard.    An  appeal  to  this  court  was  taken  and  the  judgment  against 

« 

Bernard  was  reversed.  18  An.  167.  The  ground  on  which  the  judg- 
ment was  reversed  was  that  it  was  not  shown  that  Parker  had  paid 
the  suspended  sum  due  to  Grelier. 

This  suit  was  instituted  on  the  bond  in  June,  1866,  and  the  judg- 
ment of  the  lower  court  was  rendered  in  favor  of  the  plaintiff  on  the 
twenty-eighth  of  April,  1870.    The  defendants  have  appealed. 

The  judgment  was  correctly  rendered ;  it  is  fully  established  that 
Parker  paid  Grelier  the  amount  of  the  bond  and  that  if  the  minor  ever 
had  a  tacit  mortgage  on  the  property  it  was  lost  from  failure  to  record 
the  evidences  of  it  prior  to  first  of  January,  1870,  under  the  provisions 
of  the  Constitution  of  1868. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs. 

Rehearing  refused. 


No.  5014. 

Georgb  Collixs  et  als.  t;.  Mississippi  and  Mexican  Ship  Canal  akd 

Draining  Company. 

This  is  made  up  of  separate  suits;  the  Jadgments  were  separate ;  and  in  none  of  the  cbsob 
were  f500  demanded.  They  were  consoUdated  and  taken  as  it  was  merely  for  oonve- 
nience.    It  follows  that  this  conrt  has  no  Jurisdiction. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw^ 
Jdna^  J.  W.  B,  KoonU^  for  plaintiffs  and  appellees.  Eioe  dk 
Whitdker,  for  Van  Orden,  appellant.  George  S,  Looey ^  City  Attorney, 
for  the  city  of  New  Orleans,  garnishee. 

MoBQAN,  J.    The  plaintiffs,  seven  in  number,  instituted  separate 
suits  against  the  defendant  and  obtained  judgment.    Neither  of  the 
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claims  saed  npon  amounted  to  (500.  They  then  garnisheed  the  city, 
and  snbseqnently  traversed  the  answers.  The  rule  traversing  the 
answers  was  taken  in  the  cases  as  they  were  numbered,  bnt  was  ex- 
pressed in  one  motion.  Judgment  was  rendered  against  the  garnishees, 
who  have  appealed. 

The  suits  were  separate,  the  judgments  were  separate,  and  in  none 
i  of  the  cases  was  (500  demanded.    The  rule,  although  written  on  one 

piece  of  paper,  mentions  each  case  by  its  number  separately,  and  must^ 
we  think,  be  considered  as  a  separate  rule  in  each  case,  aod  taken  as 
it  was  merely  for  convenience.  It  follows  that  we  have  no  jurisdic- 
tion.   The  motion  to  dismiss  must  prevail. 

Appeal  dismissed. 


No.  5030. 

P.  A.  SiBfMONS,  President  Police  Jury,  and  Charles  Leroy,  Treasurer, 
Parish  of  Natchitoches,  v,  D.  H.  Bodllt,  Tax  Collector. 

The  predeceaaors  of  the  plalntif!^,  who  administered  the  offices  of  police  jurors  and  parish 
treasurer  daring  the  years  1867,  1868,  1869,  1870,  1871  and  1873,  had  authority  to  settle 
with  the  defendant  for  parish  taxes  collected  by  him  during  those  years.  If  they  per> 
mitted  him  to  settle  without  taking  the  oath  required  by  law,  that  he  had  not  speculated 
in  parish  ftmds,  this  ihot  can  not  invalidate  the  settlements,  although  it  shows  a  derelio- 
tion  of  duty  on  the  part  of  those  administering  the  parish  as  a  municipal  corporation. 
These  settlements  are  final. 

After  partial  settlements  made  in  April  and  May,  1873,  for  parish  taxes  collected  during 
that  year,  defendant  owing  a  certain  balance  thereof  due  up  to  the  first  of  July  of  the 
same  year,  tendered  it  in  parish  warrants  to  the  parish  treasurer,  who  properly  refused 
to  receive  them,  because  the  tender  waa  not  accompanied  with  the  oath  required  by  law. 

TUUxig  to  verify  by  his  oath  that  the  warrants  tendered  were  actuaUy  received  by  him  trota 
the  taxpayers,  the  defendant  should  have  tendered  United  States  currency  to  the 
amount  due  by  him. 

A  special  tax  having  been  levied  and  collected  to  pay  Judgments  against  the  parish,  plain- 
tififo  claim  Judgment  against  defendant  for  the  full  amount  thereof  on  the  ground  that,  as 
tax  collector,  the  defendant  had  no  authority  to  pay  the  same  to  the  Judgment  creditors, 
it  being  his  duty  to  pay  over  all  funds  collected  by  himself  for  the  parish  to  the  parish 
treasurer,  to  be  disbursed  by  that  officer  according  to  law. 

There  is  no  doubt  that  this  was  the  duty  of  the  defendant;  but  as  he  applied  the  sum  afore- 
said to  the  discharge  of  the  Judgments  for  which  said  sum  was  assessed  and  collected, 
this  court  fidls  to  perceive  any  injury  that  has  resulted  to  the  parish  fh>m  this  irregular 
proceeding.  It  would  be  inequitable  for  the  plalntlflb  to  recover  Judgment  against  the 
defendant  for  said  amount;  for,  alter  all,  the  funds  received  their  proper  destination, 
though  tiie  channel  through  which  they  passed  was  not  the  right  one. 

APP£AL  from  the  Ninth  Judicial  District  Court,  parish  of  Natchi- 
toches. Oraborn,  J.  Jury  trial.  Jack  dt  Piersony  for  plaintiffs 
and  appellees.  Levy  <&  Fierson,  Chaplin  &  Sons,  Morse  <&  Dranguet,  for 
defendant  and  appellant. 

Wtlt,  J.  The  plaintiffs  sue  the  defendant  for  $10,211  61  for  the 
balance  due  by  him  for  general  parish  taxes  collected  by  him  for  the 
years  1857  and  1868;  for  $5364  33,  for  balance  due  for  the  year  1869; 
for  916^640,  for  parish  taxes  for  1871 ;  for  $22,650,  for  parish  taxes  for 
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1872 ;  for  the  amonnt  of  parish  taxes  ooUeeted  by  him  for  the  qaarter 
ending  Jnly  1,  1878;  and  for  $167,000,  the  amonnt  of  special  taxes 
eolleoted,  in  currency,  in  1809, 1870«  1871  and  1872,  to  pay  jadgments 
against  the  parish.  They  also  sne  to  annul  the  settlements  made  by 
the  defendant  with  the  parish  treasurer  during  the  years  1871  and 
1872.  And  they  allege  that  said  settlements  were  made  in  parish  war- 
rants, which  were  illegally  issued  and  not  such 'as  he  actually  received 
from  the  taxpayers;  that  he  bought  up  said  warrants  at  a  low  price  to 
be  used  in  said  settlements;  and  that  in  making  said  settlements  he 
failed  to  make  oath  that  he  had  not  speculated  in  the  funds  of  the 
parish.  They  further  allege  that  the  defendant  during  the  years  1869, 
1871  and  1872,  collected  large  sums  in  currency  from  the  taxpayers  in 
settlement  of  general  parish  taxes  which  he  has  withheld  from  the 
parish  treasury,  paying  over  instead  thereof,  worthless,  spurious  and 
Illegal  warrants. 

The  court  gave  judgment,  on  the  verdict  of  a  jury,  against  the  40*> 
fendant  for  $40,000,  and  he  has  appealed. 

The  predecessors  of  the  plaintiffs,  who  administered  the  offices  of 
police  jurors  and  parish  treasurer  daring  the  years  1867,  1868, 1869, 
1870,  1871  and  1872,  had  authority  to  settle  with  the  defendant  for 
parish  taxes  collected  by  him  during  those  years;  and  the  receipts 
which  are  in  evidence  show  that  the  deiendant  has  fully  settled  for  the 
taxes  collected  by  him  during  those  years.  That  they  permitted  him 
1x>  settle  without  taking  the  oath  required  by  law,  that  he  had  not 
speculated  in  parish  funds,  can  not  invalidate  the  settlements,  although 
it  shows  a  dereliction  of  duty  on  the  part  of  those  administering  the 
parish  as  a  municipal  corporation.  We  regard  these  settlements  as 
Unal. 

It  is  shown  that  the  defendant  made  partial  settlements  in  April  and 
May,  1873,  for  parish  taxes  collected  by  him  during  that  year,  and 
that  up  to  first  July,  1873,  he  owed  a  balance  of  $1890  17,  which  he 
tendered  in  parish  warrants  to  the  parish  treasurer.  We  think  the 
parish  treasurer  properly  refused  to  accept  the  warrants,  because  the 
tender  was  not  accompanied  with  the  oath  required  by  law.  Failing 
to  verify  by  his  oath  that  the  warrants  tendered  were  actually  received 
by  him  from  the  taxpayers,  the  defendant  should  have  tendered  United 
States  currency  to  the  amount  due  by  him  as  aforesaid  for  the  quarter 
ending  July  1, 1873. 

For  this  amount  there  should  be  judgment  against  the  defendant. 

A  special  tax  was  levied  to  pay  judgments  against  the  parish  during 
the  years  1869,  1870,  1871  and  1872,  amounting  in  the  aggregate  to 
$147,856  31. 

On  this  assessment  it  is  shown  that  the  defendant  collected  in  cur- 
rency $95,634  33. 
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Betaining  his  commiasions,  $9563  43,  the  defendant  paid  over  the 
l>alance,  $86,202  66,  to  the  judgment  creditors. 

The  plaintiffs  concede  that  payments  to  this  amount  were  made  hj 
the  defendant,  and  that  the  judgments  against  the  parish  were  reduced 
to  that  extent;  but  they  claim  judgment  against  him  for  the  full 
.amount  thereof,  on  the  ground  that,  as  tax  collector,  the  defendant 
had  no  authority  to  make  said  payments,  it  being  his  duty  to  pay  over 
all  funds  collected  for  the  parish  by  him  to  the  parish  treasurer,  to  be 
disbursed  by  that  officer  according  to  law. 

There  is  no  doubt  it  was  the  duty  of  the  defendant  to  pay  over  the 
funds  in  question  to  the  parish  treasurer;  but  having  applied  the 
$36,202  66  to  the  discharge,  in  part,  of  the  judgments  for  which  said 
sum  was  assessed  and  collected,  we  fail  to  perceive  that  any  'njury 
has  resulted  to  the  parish  from  this  irregular  proceeding,  and  we  think 
it  would  be  inequitable  for  the  plaintiffs  to  recover  judgment  against 
ti|B  defendant  for  said  amount.  For  after  all,  the  funds  received  their 
furoper  destination,  though  the  channel  through  which  they  passed 
was  not  the  right  one. 

There  are  many  interesting  questions  discussed  in  the  elaborate 
briefs  filed  by  the  learned  counsel  engaged  in  this  litigation,  which 
from  the  view  we  have  taken  of  the  subject  it  becomes  unnecessary  to 
•consider. 

It  is  therefore  ordered  that  the  judgment  herein  for  $40,000  against 
^e  defendant  be  reduced  so  as  to  amount  to  $1890  17,  and  as  thus 
iimended  that  it  be  affirmed.  It  is  further  ordered  that  appellees  pay 
«OBtB  of  this  appeal. 

Rehearing  refused. 


No.  5032. 
Fbedbric  Fluke  t;.  Mrs.  Marx-  A.  Martin. 

Tlie  plaintiff  saes  defendant  for  the  balance  of  an  aooonnt  for  aapplies  AAmiBhed  to  make  a 
crop,  which  he  allegea  inared  to  her  benefit.  It  was  incambent  on  plaintiff  to  prove  that 
the  articles  thna  fnmiahed  had  inured  to  the  benefit  of  defendant,  as  alleged,  bnt  he  has 
failed  to  do  so.  Besides,  this  court  is  satisfied  as  to  the  correctness  of  the  defense— 
which  is— that  the  debt  is  a  commnnity  debt  for  which  the  defendant^  who  was  a  married 
"woman,  can  not  be  held  responsible. 

APPEAL  from  the  Ninth  Judicial  District  Court,  Parish  of  Rapides. 
Sovoman,  Judge  ad  hoe,    B.  A.  Hunter^  for  plaintiff  and  appellee* 
T.  O.  Manning,  for  defendant  and  appellant. 

HoWEJLL,  J.  The  plaintiff  sues  Mrs.  Martin  for  the  balance  of  an 
^cconnt  for  supplies  furnished  for  the  use  of  the  plantation  to  make  the- 
crop  oi  1866,  which  he  alleges  inured  to  the  benefit  of  the  defendant. 
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The  defenee  is  that  the  deht  is  a  commanity  deht  for  which  the  defend- 
aDt,  who  was  a  married  woman,  can  not  be  held  responsible. 

It  was  incnmbent  on  the  plaintiff  to  prove  that  the  articles  famished 
by  him  inured,  as  he  alleges,  to  the  separate  advantage  of  the  defend- 
ant, in  which  however,  we  think,  he  has  failed.  The  land,  it  is  shown, 
was  the  separate  property  of  defendant,  bat  the  admission  that  there 
existed  a  community  between  herself  and  her  husband  and  other  proof 
in  the  record  satisfy  us  that  the  cultivation  of  the  crop  was  under  the 
control  of  the  husband  and  the  debt  in  suit  is  a  community  debt. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  there  be  judgment  in  favor  of  the  defendant  with  costs  in  both 
courts. 

Rehearing  refused. 


No.  3095. 
C.  S.  Sauvinet  v.  Thomas  S.  Maxwell. 

An  Incoming  sheriff  has  not  the  right  to  require  his  predecessor  to  deliver  to  him  the  moneys 
realised  by  the  latter  on  executed  writs  and  for  which  the  outgoing  sheriff  and  sureties 
are  liable  on  his  officifU  bond. 

It  will  hardly  be  held  that  when  a  sheriff  becomes  funetut  ojtdo  he  can  execute  writs  and 
process  of  courts  in  his  possession  remaining  unexecuted.  His  mission  is  completed  and 
his  authority  to  actively  enforce  the  laws  is  at  an  end.  But  there  is  no  impropriety  or 
unfitness  in  his  paying  over  moneys  which  he  has  in  hand  to  the  party  legally  entitled  to 
receive  it.  He  is  responsible  for  it  and  not  the  incoming  sheriff,  and  the  right  of  tho 
latter  is  unwarranted  by  law. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    Dibble  J. 
U.  Filleul,  Bomor  di'  Benedict,  for  plaintiff  and  appellee.    A,  i^.  dt 
J7.  If.  OgdeUf  for  defendant  and  appellant. 

Taliaferro  J.  At  the  general  election  of  the  State  in  November 
1870,  the  plaintiff  was  elected  sheriff  of  the  parish  of  Orleans.  He 
complains  that  on  coming  into  office  he  found  that  the  defendant  bis 
predecessor  had  taken  away  all  the  public  records  of  the  sheriff's  office^ 
the  books,  papers,  writs  and  processes  of  every  kind.  He  obtained  an 
order  of  court  to  regain  possession  of  the  archives  of  the  office  and  to 
restrain  the  defendant  from  interfering  with  him  in  the  discharge  of 
his  official  duties.  Under  this  order  all  the  records,  books,  papers,  etc. 
were  returned,  but  the  defendant  refused  to  deliver  to  the  plaintiff  the 
moneys  that  had  come  into  his  hands  while  in  office  as  sheriff  and 
which  belonged  to  parties  in  various  cases.  From  the  order  in  ita 
entirety  the  defendant  has  appealed. 

The  only  question  left  for  consideration  is :  Has  an  incoming  sheriff 
the  right  to  require  his  predecessor  to  deliver  to  him  the  moneys  real- 
ized by  the  latter  on  executed  writs  and  for  which  the  outgoing  sheriff 
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and  his  sareties  are  liable  on  his  official  bond  T  The  judge  a  quo  foand 
from  an  extensive  examination  of  common  law  authorities  that  they 
established  the  doctrine  that  the  outgoing  sheriff  should  continue  and 
complete  any  execution  he  may  have  begun;  and  according  to  this  rule  he 
deduced  that  the  defendant  would  be  in  the  right  in  holding  all  moneys 
realized  by  him  on  writs  until  paid  to  the  creditor  or  taken  possession 
of  by  the  court  from  which  the  writ  issued.  But  the  judge  was  unable 
to  find  that  this  question  has  heretofore  been  directly  presented  to  the 
courts  of  this  State  for  adjudication.  He  found  no  reported  case  touch- 
ing the  issue  and  seems  to  have  been  governed  in  rendering  his  decis- 
ion by  inferences  from  a  few  cases  (10  An.  310 — 12  An.  340  and  7  Rob. 
500)y  that  bear  in  his  opinion,  indirectly  on  the  subject,  and  from  hia 
views  of  the  genius  and  character  of  our  government.  It  will  scarcely 
be  held  that  when  a  sheriff  becomes  Junetus  officio  he  can  execute  writs 
and  process  of  courts  in  his  possession  remaining  unexecuted.  His 
mission  is  completed  and  his  authority  to  actively  enforce  the  laws  ia 

I  at  an  end.     But  we  see  no  impropriety  or  unfitness  in  his  paying  over 

moneys  which  he  has  on  hand  to  the  party  legally  entitled  to  receive  it. 

I  He  is  responsible  for  it  and  not  the  incoming  sheriff,  and  the  right  of 

the  latter    is  unwarranted  by  law.     We  think  therefore  the  judge 
a  quo  erred. 
It  is  accordingly  ordered  and  adjudged  that  the  judgment  of  the  dis-« 

i  trict  court  be  annulled  and  avoided.    It  is  further  ordered  that  there 

I 

be  judgment  for  the  defendant,  the  plaintiff  paying  costs  in  both  courts. 
Rehearing  refused. 


No.  5024. 

William  L.  Morgan  &  Co.  v.  Police  Jury  of  thb  Parish  op 

Rapides. 

The  poUee  Jhry  of  the  parish  of  Rapides  is  a  political  oorporation  of  limited  powers.    TToder 

authority  to  olear  the  banks  of  navigable  rivers  "for  the  purpose  of  securing  a  flree 

passage  for  boats  and  other  small  river  craft,"  R.  S.  seo.  9743,  the  police  Jury  can  not 

•  remove  nor  break  up  the  woodyard  of  the  plaintiff^,  established  years  ago,  and  which  in 

no  manner  interferes  with  the  free  navigation  of  Red  river. 

The  police  Jury  has  authority  to  control  the  roads  of  the  parish,  Revised  Statutes,  sec.  3364, 
but  the  ordinance  oomplained  of  does  not  profess  to  hare  been  passed,  and  obviously  wa» 
not  passed,  in  the  exercise  of  this  power.  Besides,  a  snfBcivnt  ground  to  defeat  the  pre- 
tensions of  the  police  jury  is  that  they  have  no  authority  to  deprive  plaintiffs  of  the 
xii^ht  to  pursue  their  occupation  as  keepers  of  a  woodyacd,  which  is  not  alleged  to 
encroach  on  any  public  road. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Kapides. 
Orsbom,  J.     WiUiam  A.  8eay,  for  plaintiflfs  and  appellants.    B.  P. 
MunieTy  District  Attorney  pro  tern.,  for  defendants  and  appellees. 
Wtlt,  J.    The  plaintiffs,  the  owners  of  a  woodyard  in  iVont  of  their 
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property  in  the  nnincorporated  Tillage  of  Pineville,  on  Red  river,  iigoin 
the  police  jnry  of  the  pariah  of  Rapides  from  enforcing  the  ordinance 
adopted  by  said  body,  prohibiting,  under  penalty  of  fine  and  imprison- 
ment, the  petitioners  from  keeping  for  a  certain  period  more  than  fifty 
cords,  and  prohibiting  them  absolutely  from  keeping  wood  for  sale 
after  a  certain  day,  to  wit:  first  January,  1874. 

The  court  dissolved  the  iDJunction  and  the  plaintiffs  appeal. 

It  is  proved  that  the  woodyard  does  not  in  the  least  interfere  with 
or  obstruct  the  navigation  of  R<.  d  river,  or  the  landing  and  taking  on 
of  freight  for  the  inhabitants,  nor  is  it  shown  that  it  encroaches  upon 
or  obstructs  the  public  road  laid  off  on  the  bank  of  the  river.  The 
parish  of  Rapides  is  a  political  corporation  of  limited  powers;  and 
looking  to  the  statutes  conferring  these  powers,  we  fail  to  find  author- 
ity for  the  police  jury  to  pass  the  ordinances  complained  of. 

Under  authority  to  clear  the  banks  of  navigable  rivers,  "for  the 
purpose  of  securing  a  free  passage  for  boats  and  other  small  river 
orafts,"  Revised  Statutes,  sec.  2743,  the  police  jury  can  not  remove  or 
break  up  the  woodyard  of  the  plaintiff,  established  years  ago,  and 
which  in  no  manner  interferes  with  the  free  navigation  of  the  river. 
There  is  no  other  statute  giving  the  police  jury  authority  in  regard  to 
the  navigation  of  the  rivers. 

They  have  authority  to  control  the  roads  of  the  parish,  Revised 
Statutes,  sec.  3964,  but  the  ordinance  complained  of  does  not  profess 
to  have  been  passed,  and  it  obviously  was  not  passed  in  the  exercise 
of  this  power.  If  the  police  jury  have  authority  to  prevent  the  plain- 
tiffs from  keeping  a  woodyard  in  front  of  their  property  in  the 
unincorporated  village  of  Pineville,  they  can  likewise  prevent  the 
ostablishment  and  administration  of  a  woodyard  in  any  other  part  of 
the  parish;  and  thus  they  can  arbitrarily  break  up  the  legitimate 
occupation  of  those  engaged  in  supplying  boats  with  fuel,  and,  to  that 
•extent,  aiding  in  the  navigation  of  Red  river.  But  a  sufficient  ground 
to  defeat  the  pretensions  of  the  police  jury  is,  they  have  no  authority 
to  deprive  the  plaintiffs  of  the  right  to  pursue  their  occupation  as 
keepers  of  a  woodyard.  If  this  -woodyard  encroaches  upon  the  land 
laid  out  as  a  public  road,  of  course  the  police  jnry  can  cause  the  entire 
road  to  be  opened  and  remove  whatever  obstruction  there  may  be  to 
said  road. 

It  is  therefore  ordgred  that  the  judgment  herein  be  annulled,  and  it 
is  now  ordered  that  there  be  judgment  perpetuating  the  injunotion  in 
this  case,  appellees  paying  costs  of  both  courts. 
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• 

H.  PoTTiBR  V.  Dayid  Gbamt  and  W.  R.  Bell. 

In  October,  1867,  David  Qrant  li^Jolned  the  exeontion  of  a  Jadgment  which  his  partner, 
George  MoGibbon,  had  confessed  aicainst  the  oonunerclal  firm  of  Grant  *  McGibbon  in 
fkror  of  B.  0.  Hyatt^  and  the  defendant,  W.  B.  Bell,  signed  as  secarity  the  iqJanotioB 
bond.  Before  the  trial  of  the  iz^onction  snit,  Hyatt  transferred  to  the  plaintifE;  H. 
Pettier,  aU  his  righ^  title  and  interest  in  and  to  the  Judgment.  The  Injunction  was 
snbseqnently  dissolTcd  by  a  Judgment  in  the  oonrt  below  wliioh,  on  appeal,  was  affirmed 
in  thisconrt 

This  snit  is  brought  by  Pottier,  the  transferrer  to  recover  damages  on  the  ii\)unction  bond. 
It  is  contended  by  defendants  ttiat  there  is  no  privity  between  them  and  the  plaintifl^ 
because  the  bond  is  net  in  his  fsvor,  and  the  right  to  claim  damages  for  the  illegal  in- 
junction was  not  transferred  to  plain  tiff  together  with  the  transfer  of  the  Judgment 
injotned. 

This  defense  is  not  well  founded.  The  injunotion  suit  passed  as  an  accessary  to  the  plaintiff 
with  the  Judgment  he  bought  from  Hyatt.  After  said  purchase  the  plaintiff  alone  had 
an  Interest  in  resisting  the  ii^unction  which  had  but  a  short  time  before  been  taken  outi 
and  became  the  real  defendant  in  said  suit,  because  he  was  the  owner  of  the  Judgment 
i^Joined,  and  the  ijDjunction  bond,  although  in  favor  of  Hyatt,  must  be  held  to  be  in  fsvor 
of  the  owner  of  said  Judgment,  who  acquired  tiie  essential  right  to  execute  it  and  alto 
to  daSm  damages  for  the  illegal  restraint  of  the  exercise  of  that  right. 

APPEAL  from  the  Fourth  District  Coart«  parish  of  Orleans.  TMard^ 
J.  Breaux  dt  Fet^ner,  for  plaintiff  and  appellee.  Bartlette,  Bose-^ 
Utts  dt  FhiUps,  for  defendants  and  appellants. 

Wtlt,  J.  The  defendants,  the  principal  and  the  surety,  on  an  in- 
junction bond  in  the  case  of  David  Grant  v,  R.  C.  Hyatt  and  sheriff, 
appeal  from  the  judgment  oondeming  them  in  soUdo  to  pay  the  plaintiff 
$1314  48,  the  amount  of  general  and  special  damages  alleged  to  have 
been  suffered  by  him  by  reason  of  said  injunction. 

It  appears  that  in  October,  1867,  David  Grant  i^joined  the  execution 
of  the  judgment  which  his  partner,  Qteorg^  McGibbon,  had  confessed 
against  the  commercial  Arm  of  Grant  &  McGibbon  in  favor  of  R.  C. 
Hyatt,  and  that  William  R.  Bell,  the  defendant,  signed  as  surety  tho 
injunction  bond.  Before  the  trial  of  this  suit  R.  C.  Hyatt  transferred 
to  the  plaintiff,  H.  Pottier,  all  his  right,  title  and  interest  in  and  to  the 
judgment  injoined. 

The  injunction  was  subsequently  dissolved  in  the  lower  court  and 
on  appeal  the  judgment  was  affirmed  by  this  court.    22  An.  411. 

The  important  question  is  :  Can  the  plaintiff,  the  transferree  of  the 
judgment  injoined  by  the  defendants,  recover  damages  on  the  injunc- 
tion bond  subscribed  by  them  in  favor  of  R.  C.  Hyatt  and  sheriff  T 

On  the  part  of  the  defendants  it  is  contended  that  there  is  no  privity 
between  them  and  the  plaintiff^  the  bond  not  being  in  his  favor  and  the 
interest  of  Hyatt  in  the  injunction  suit,  to  wit ;  The  right  to  claim 
damages  for  the  illegal  ini  unction,  not  having  been  transferred  to  the 
plaintiff  together  with  the  transfer  of  the  judgment  ix^joined.  And  ia 
support  of  this  position  they  cite  the  case  of  Tete  «•  Yillavasa,  6  An. 
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271.  On  the  other  hand  the  plaintiff  contende  that  the  jadgment 
haying  been  transferred  to  him  immediately  after  the  injunction,  the 
suit  last  named  was  really  conducted  by  the  defendants  contradictorily 
with  him  an  til  it  was  finally  decided  two  years  thereafter  by  thia 
court ;  that  he  was  the  real  defendant  daring  all  the  litigation  of  the 
injunction  suit  and  he  was  the  real  party  damaged  therebyi  although 
Hyatt  was  the  nominal  defendant.  We  are  of  the  opinion  that  the 
injunction  suit  passed  as  an  accessory  to  the  plaintiff  with  the  judg- 
ment he  bonght  from  Hyatt.  In  acquiring  the  judgment  he  necessarily 
acquired  the  right  to  ezecate  the  same,  and  also  to  resist  the  in  junction 
of  the  defendants  restraining  the  exercise  of  this  right.  That  after 
said  purchase  the  plaintiff  alone  had  an  interest  in  resisting  the  in* 
junction  which  the  defendants  but  a  short  time  before  had  taken  out  f 
and  that  he  became  the  real  defendant  in  said  suit,  because  he  was  the 
owner  of  the  judment  injoined.  And  the  injunction  bond,  althoagb 
in  favor  of  Hyatt,  must  be  held  to  be  in  favor  of  the  owner  of  the 
judgment  injoined.  The  transfer  of  the  judgment  would  have  been  a 
vain  thing,  if  it  did  not  carry  with  it  the  essential  right  to  execute  it 
and  also  to  claim  damages  for  the  illegal  restraint  of  the  exercise  of 
this  right  by  the  injunction  of  the  defendants. 

For  nearly  two  years  after  the  plaintiff  bought  the  judgment  from 
Hyatt  the  defendants  kept  up  the  litigation  of  the  injunction  suit, 
restraining  the  plaintiff  from  execating  his  judgment  and  otherwise 
greatly  damaging  him.  If  they  can  escape  liability  to  him,  they  will 
escape  all  liability ;  because  Hyatt,  the  former  owner,  can  not  recover 
from  them  damages  which  he  did  not  suffer,  but  which  were  incarred 
by  the  plaintiff.  The  defendants  woald  thas  be  permitted  to  damage 
the  owner  of  a  judgment  by  the  illegal  exercise  of  the  writ  of  injunc- 
tion and  incur  no  liability  whatever  on  account  thereof. 

The  case  of  Tete  v,  ViUavosa,  6  An.  271,  is  not  like  the  one  now 
before  the  court.  There  the  injunction  was  dissolved  with  damages 
before  the  transfer  of  the  original  judgment  by  Cantrelle  &  Villavasa 
to  the  Ocean  Insurance  Company.  At  the  time  of  the  transfer  Can- 
trelle &  Villavasa  had  two  jadgments,  one  for  the  amount  of  their 
original  demand  against  their  judgment  debtor,  and  the  other  for  the 
amount  of  damages  which  they  incarred  by  the  illegal  injunction 
taken  out  by  their  judgment  debtor.  They  only  transferred  the 
original  jadgment.  And  when  they  soaght  to  enforce  their  other 
jadgment  for  damages,  the  jadgment  debtor  injoined  on  the  groand 
that  he  had  settled  it  with  the  transferree  of  the  original  jadgment ; 
and  that  the  transfer  of  the  original  jadgment  carried  with  it  aa  an 
accessary  the  jadgment  for  damages. 
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The  court  correctly  held  that  the  jndgment  for  damages  did  Dot  pass 
SB  an  accessary  with  the  sale  of  the  origiDal  jadgment.  Here  Hyatt 
transferred  the  original  jadgment  very  soon  after  the  injunction  was 
taken  out ;  and  the  two  years'  litigation  of  the  last  named  suit  was 
contradictorily  with  the  plaintiff^  the  transferree  of  Hyatt,  who  was 
restrained  during  this  period  in  the  exercise  of  his  legal  right  and  who 
suffered  the  damages  resulting  from  the  illegal  injunction.  In  the  case 
cited  the  transferree  suffered  no  damage  and  was  not  restrained  in  the 
exercise  of  a  legal  right,  because  the  injnnction  had  been  dissolved  with 
damages  before  said  ttansfer.  Here,  however,  the  plaintiff  was  the 
zeal  party  in  the  two  years'  litigation  of  the  injunction  suit  and  he  has 
suffered  the  damages  of  which  he  complains. 

Jadgment  affirmed. 


No.  5052. 
Mrs.  Julia  Scott  and  Husband  v.  The  World. 

At  a  sncoessioii  sale  of  the  property  of  the  estate  of  Horace  Groves,  deceased,  made  in  the 
parish  of  Tensas  on  the  eighteenth  of  April,  1868,  a  certain  tract  of  hind  was  a^ndioated 
to  B.  Slioer.  He  afterwards  sold  the  land  to  Mrs.  Jnlla  Scott,  who  obtained  a  monition 
in  the  parish  of  Tensas  to  secnre  her  Utle,  and  said  moDition  was  homologated  by  Judg- 
ment of  the  district  conrt  on  the  twentieth  of  October,  1873,  from  which  Jadgment  an 

y  appeal  has  been  taken  by  certain  heirs  of  the  deceased,  on  the  ground  that  said  succession 
had  been  fraudulently  opened  in  the  parish  ot  Tensas,  when  it  was  well  known  that  it 
had  been  opened  and  was  being  administered  in  the  parish  of  Madison,  where  the  land 
In  question  was  situated,  before  its  being  subsequently  located  in  the  parish  of  Tensas, 
in  oousequenoe  of  a  change  of  boundaries  by  virtue  of  an  act  of  the  Legislature. 

In  tills  case,  Mrs.  Julia  Scott  seeks  by  a  monition  taken  out  in  the  parish  of  Tensas  to  defeat 
a  claim  set  up  against  her  in  the  district  conrt  of  the  parish  of  Madison  for  the  very  tract 
of  land  sought  to  be  disencumbered  of  all  adverse  claims  by  the  monition.  To  this 
petitory  action  of  the  appellants  in  the  district  court  of  the  parish  of  Madison,  Mrs. 
Scott  had  answered,  and  when  this  suit  was  in  progress  in  the  proper  court,  she  applied 
for  a  monition  in  another  parish.  It  would  be  subversive  of  all  propriety  of  legal  pro- 
ceeding if  Mrs.  Scott  could  by  a  flank  movement  of  this  sort  conclude  the  rights  of  the 
appellants  and  confirm  irrevocably  her  title  to  the  land. 
The  appellants  are  not  therefore  afiRscted  by  the  Judinnent  homologating  the  m<$nition. 
Their  judicial  demand,  claiming  to  be  the  owner  of  the  land,  was  to  all  intents  and  pur- 
poses as  effectual  notice  to  Mrs.  Scott,  as  if  they  had  preseuted  themselves  in  the  parish 
of  Tensas  and  made  a  formal  opposition  to  the  monition. 

APPEAL  from  the  Thirteenth  Judicial  District  Coart,  parish  of 
Tensas.     Hough,  J.     Thomas  P.  Farrar,  for  appellees.    J^.  D* 
Farrar  and  John  Bay,  for  appellants. 

TaliaferrOi  J.  This  case  is  brought  up  by  an  appeal  taken  from  a 
jndgment  of  the  district  court  homologating  a  monition.  The  history 
of  this  litigation  seems  to  be  as  follows :  At  a  succession  sale  of  the 
property  of  the  estate  of  Horace  Groves,  deceased,  made  in  the  parish 
of  Tensas  on  the  eighteenth  of  April,  1868,  a  tract  of  land  oont-aining 
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three  hundred  and  twenty-foar  acres,  more  or  less,  was  adjudicated  to 
one  J.  Edwin  Slicer  at  the  price  of  $486.  Subsequently,  in  December, 
1870,  Slicer  sold  the  land  to  Mrs.  Julia  Scott.  In  the  sheriff's  proee9 
verbal  of  sale  the  land  is  designated  as  ''lots  or  fractional  sections 
forty-six  and  forty-seven  of  township  fifteen  north,  of  ranges  nine  and 
ten  east.''  In  September,  1873,  Mrs.  Scott,  alleging  there  was  error  in 
the  description  of  the  land  by  the  sheriff  in  his  deed  to  Slicer,  the 
land  sold  constituting  lots  or  fractional  sections  forty-six  and  forty- 
seven  of  township  fifteen  north,  of  range  thirteen  east,  petitioned  the 
district  court  of  the  parish  of  Tensas  for  a  monition  to  quiet  her  title 
to  the  land  under  the  proper  description,  and  by  that  means  to  correct 
the  error  of  description  made  in  the  sheriff's  deed.  The  monition  was 
granted,  and  after  advertisement  of  thirty  days  it  was  homologated  by 
judgment  of  the  district  court  rendered  on  the  twentieth  of  October,. 

1873. 

The  appeal  from  this  judgment  was  taken  by  Rachael  Lee  Grovea 
and  Catherine  Groves,  the  wife  of  one  McDonald.    These  appellants 
represent  themsielves  as  being  residents  of  Ohio  county,  State  of  Weat 
Virginia.    They  allege  that  they  are  the  children  and  only  heirs  of 
Horace  Groves,  deceased,  late  of  the  parish  of  Madison,  Louisiana; 
that  their  father  at  his  decease  left  as  part  of  his  succession  a  tract  Of 
land  with  improvements  upon  it  lying  within  the  parish  of  Madison, 
as  the  boundaries  of  that  parish  existed  at  the  opening  of  their  father's 
succession ;  that  long  subsequent  to  that  time,  by  an  act  of  the  State 
Legislature,  a  change  was  made  in  the  location  of  the  division  line 
between  the  parishes  of  Madison  and  Tensas,  by  which  the  land  in 
question  was  included  within  the  newly  established  boundaries  of  the 
parish  of  Tensas.     They  allege  that  subsequent  to  this  change  or 
boundary,  their  uncle,  one  Elijah  W.  Groves,  fraudulently  caused   the 
succession  of  their  father  to  be  opened  anew  in  the  parish  of  Tensas, 
well  knowing  that  it  had  been  opened  in  the  parish  of  Madi&on,  and 
was  then  being  administered  there ^  that  by  means  of  this  fraudulent 
proceeding  he  caused  the  land  of  their  father's  succession  to  be  sold 
under  color  of  judicial  proceeding,  and  through  an  interposed  person 
became  the  owner  thereof  in  the  name  of  his  wife,  Julia  M.  Scott,  who,. 
after  the  death  of  Elijah  W.  Groves,  intermarried  with  one  George  T. 
Trezevant,  and  still  claims  and  holds  possession  of  said  land.     They 
allege  that  in  the  year  1872,  the  appellants  being  both  minors,  their 
mother  and  guardian  instituted  a  petitory  action  for  the  recovery  of 
tKe  aforesaid  land;. that  Julia  Scott  and  husband  were  made  parties  to 
that  suit  and  duly  cited;  that  they  have  answered,  and  that  the  suit 
is  now  pending;  that  after  the  said  parties  had  been  cited  and  made 
answer,  and  before  a  final  trial  could  be  had  in  the  ordinary  course  of 
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litigation^  they  took  oat  the  monition  fraudulently  and  sarreptitioasly, 
without  the  knowledge  of  the  appellants,  and  when  they  were  utterly 
ignorant  of  the  proceeding;  that  they  caused  the  monition  to  be 
homologated  contrary  to  law  for  the  following  reasons : 

First — ^The  parties  were  not  entitled  to  the  monition,  a  suit  against 
them  actually  pending  for  the  property  which  they  seek  to  obtain  title 
to  by  an  ex  parte  proceeding  in  the  form  of  a  monition. 

Second — That  the  judgment  of  homologation  was  rendered  on  the 
flrst  day  of  the  term,  which  was  irregular  for  the  reason  that  being  in 
the  nature  of  a  citation,  no  legal  action  could  be  taken  on  it  that 
day. 

Third — That  the  monition  was  granted  by  the  parish  judge,  who  is 
not  authorized  by  law  in  matters  of  monition  to  render  orders  in  the 
absence  of  the  district  judge. 

Under  the  facts  and  circumstances  of  this  case,  the  monition  can  not 
avail  Mrs.  Scott  as  against  the  appellants.  Here  the  party  seeks  by  a 
monition  taken  out  in  the  parish  of  Tensas  to  defeat  a  claim  set  up 
against  her  in  the  district  court  of  the  parish  of  Madison,  for  the  very 
tract  of  land  sought  to  be  disencumbered  of  all  adverse  claims  by  the 
monition.  To  this  petitory  action  of  the  appellants  Mrs.  Scott  has 
answered,  and  the  suit  is  in  process  in  the  proper  court,  and  was  so 
when  she  applied  for  the  monition.  It  would  be  subversive  of  all  pro- 
priety of  legal  proceedings  if  she  could  by  a  flank  movement  of  this 
sort  conclude  the  rights  of  the  appellants  and  confirm  irrevocably  her 
title  to  the  land.  The  appellants  are  not  affected  by  the  judgment 
homologating  the  monition.  They  had,  before  the  monition  was  ap- 
plied for,  come  forward  and  made  known  by  a  formal  judicial  demand, 
claiming  to  be  the  owners  of  the  land  and  denying  all  title  to  it  in 
Mrs.  Scott,  the  >n^ounds  upon  which  they  objected  to  her  being  quieted 
and  confirmed  in  her  claim.  This  was  to  all  intents  and  purposes  as 
effectual  notice  to  Mrs.  Scott  as  if  they  had  presented  themselves  in 
the  parish  of  Tensas  within  the  thirty  days  required,  and  asserted 
their  title  by  a  formal  opposition. 

The  second  and  third  points  made  by  the  appellants  it  becomes 
unnecessary  to  examine. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  and  it  is 
hereby  decreed  and  declared  to  be  null  and  inoperative  as  regards  the 
rights  and  claims  of  the  appellants  to  the  land  in  controversy,  and  the 
judgment  homologating  the  monition  is  in  that  respect  amended.  It 
is  further  ordered  that  as  thus  altered  and  amended  the  judgment  be 
affirmed,  the  appellees  paying  costs  of  this  appeal. 
Rehearing  refused. 
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No.  4784. 

• 

State  ex  rel.  Attorney  Oenebal  v.  Aogohhodation  Bank  of 

Louisiana. 

The  important  qnestion  in  thia  case  ia:  Has  act  No.  77,  of  the  legidatiye  session  of  1870, 
entitled  *'  An  Act  to  anthorise  the  stockholders  of  the  Loan  and  Fledge  Association  "  to 
change  the  name  of  the  incorporation,  and  to  grant  certain  privileges  to  said  association, 
been  properly  accepted  I 

The  answer  most  be  in  the  negative.  The  acceptance  of  an  act  which  ftmdamentally 
changed  the  character  of  the  institution,  should  have  Doen  by  the  unanimous  consent  of 
the  stockholders.    The  assent  which  was  given  by  a  minority  is  not  sofficient. 

Legislative  alterations  of  the  charter  of  a  private  corporation,  when  merely  auxiliary  and 
not  fundamental,  may  be  adopted  by  a  minority  of  the  corporators,  and  such  acceptance 
will  bind  the  whole ;  but  if  such  alterations  be  fiindamental,  the  acceptance  must  be 
unanimous. 

APPEAL  from  the  Superior  Diatriot  Court,  parish  of  Orleans.    JTato- 
hins,  J.    A.  P.  Field,  Attorney  Genera!,  John  Bay,  Cotton  dt  Lem/t 
for  plaintiff  and  appellee.    Hays  dt  iVmo,  for  defendant  and  appellant. 

Wyly,  J.  On  thirty-first  October,  1868,  the  Legislature  passed  act 
No;  212,  entitled  ''  An  Act  to  incorporate  the  Loan  and  Pledge  Asao- 
eiation."  The  object  of  the  association  was  to  loan  money  on  pledge 
of  movable  property. 

On  ninth  March,  1870,  they  passed  act  No.  77,  entitled  '<  An  Act  to 
authorize  the  stockholders  of  the  Loan  and  Pledge  Association  to 
change  the  name  of  the  incorporation  and  to  grant  certain  privileges 
to  said  Association."  Section  4  of  said  act  provides  that  '*  the  said 
Association-shall  have  power  to  receive  money  on  deposit,  and  shall 
have  and  exercise  all  the  privileges  of  private  banks." 

This  suit  was  brought  by  the  Attorney  General,  under  the  intrusion 
act,  against  the  defendants,  on  the  ground  that  they  are  exercising  the 
powers  conferred  by  act  No.  77  without  having  legally  accepted  the 
same,  and  therefore  they  are  exercising  the  functions  of  a  banking 
corporation  without  being  legally  incorporated.  The  defendants 
pleaded  the  general  denial  and  alleged  that  act  No.  77,  entitled  "  An 
Act  to  authorize  the  Loan  and  Pledge  Association  to  change  the  name 
of  the  incorporation  and  to  grant  certain  privileges  to  the  said  Asso- 
ciation," has  been  complied  with  in  every  respect. 

The  important  question  is,  has  act  No.  77  been  properly  accepted  t 

The  alteration  proposed  by  this  act  to  the  charter  of  the  Loan  and 
Pledge  Association  fundamentally  changes  its  character.  Instead  of 
merely  to  loan  money  at  a  certain  rate  of  interest  on  movable  property, 
the  corporation,  under  the  amendment  proposed,  is  authorized  to 
receive  deposits  and  to  do  a  general  banking  business.  The  accept- 
ance of  this  grant  should  have  been  by  the  unanimous  consent  of  the 
stockholders.  The  ^ ssent  of  a  majority,  which  was  given,  was  not 
sufficient. 
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state  ex  reL  Attorney  Genenl  t.  Aooommodation  Bank  of  Louisiana. 

Legislative  alterations  of  the  charter  of  a  private  corporation  when 
Hierely  auxiliary  and  not  fandamental,  mi^y  be  accepted  by  a  minority 
of  the  corporators,  and  sach  acceptance  will  bind  the  whole ;  bat  if 
each  alterations  be  fundamental,  the  acceptance  mast  be  nnanimoos. 
Woolfolk  t;.  Union  Bank,  3  Caldwell's  Reports,  page  489 :  *'  The  assent 
of  the  subscribers  must  be  obtained  to  any  amendment  of  the  charter 
which  materially  or  essentially  alters  the  conditions  upon  which  the 
original  contract  of  the  parties  was  made.''  11  Georgia  433.  See  also 
2  Metoalf  314. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  the 
plaintiiT  be  affirmed  with  costB. 


No.  502  L 
Maria  L.  Barron  v.  J.  F.  Sollibellos. 

It  can  not  be  oonteeted  that  a  married  woman  has  a  right  to  compTonUae  a  law  anit  pending 
agalnat  herself;  and  transaotiona  have,  between  the  interested  parties,  a  loroe  eqnal  to 
tiie  aathoriKy  of  the  things  adjudged. 

It  is  difflcalt  to  imagine,  in  this  instance,  how  it  can  be  pretended  that  the  money  loaned  by 
SollibeUoa,  the  defendant  in  iiv)anotion,  for  enabling  Mrs.  Barron  to  effect  a  compromise 
about  a  soit  brought  against  her,  did  not  inure  to  her  benefit,  nor  can  she  be  listened  to 
when  saying  that  the  debt  on  which  she  has  been  sued,  was  the  debt  of  her  husband, 
when  the  contrary  is  proTod  by  the  compromise  thus  agreed  to  with  a  view  of  putting 
an  end  to  that  law  suit. 

The  interventions  were  improperly  allowed  in  an  iivjnnction  suit  which  was  to  prevent  a  sale. 
If  the  intervenors  have  privileges,  they  can  only  enforce  them  upon  the  proceeds  of  the 
sale  of  the  property  in  the  hands  of  the  sheriff ;  and  if  any  part  of  the  property  seized 
is  claimed  to  belong  to  some  one  else  than  the  debtor  who  i^joined,  that  claimant's 
remedy  is  by  injunction  obtained  according  to  law. 

APP£AL  from  the  Ninth  Judicial  District  Court,  parish  of  Bapides. 
Orahorn,  J.  Jf.  Kyan,  B.  T.  Bowman^  Hudson  <&  Fearn,  for  plain- 
tiff and  appellee.  B,  P.  Hunter^  for  defendant  and  appellant.  TT.  A . 
8eayy  for  intervenors. 

LuDELiNG,  C.  J.  This  is  an  iojnnction  suit  to  prevent  the  ezecation 
oi  the  fieri  facias  issued  under  a  judgment  by  confession  made  by  the 
plaintiff,  a  married  woman,  in  favor  of  Joseph  F.  Sollibellos. 

The  facts  disclosed  by  the  evidence  on  the  record  are  that  the  plain- 
tiff and  her  sister  owned  a  plantation;  that  James  Barron  managed  the 
plantation,  and  that  in  1868  Ar.  Miltenberger,  the  commission  mer- 
chant who  had  furnished  said  plantation,  had  an  account  for  $27,- 
924  67,  which  he  claimed  was  due  by  Mrs.  Barron  and  her  sister,  and 
he  instituted  suit  thereon  against  them  in  the  United  States  Court  at 
New  Orleans.  Judge  M.  Ryan  was  employed  by  Mrs.  Barron  and  Miss 
Barron  to  defend  the  suit,  and  James  Barron  went  down  to  New 
Orleans  to  attend  to  the  suit.  On  his  way  to  New  Orleans  he  traveled 
with  Mr.  Joseph  M.  Sollibellos,  a  friend,  who  interested  himself  to 
19 
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e£feot  a  compromise  of  tbat  suit.  A  compromise  was  entered  into* 
between  Miltenberger  and  Barron,  Judge  Byan^  the  attorney  of  the 
defendants,  being  present,  by  which  the  snit  pending  in  the  United 
States  Conrt  was  dismissed,  on  condition  that  $7500  cash  should  be 
paid  to  Miltenberger,  and  a  confession  of  judgment  in  his  favor  for 
$2500  should  be  given  at  the  next  term  of  the  district  court  in  Bapides 
parish.  Joseph  M.  SoUibellos  advanced  the  (7500  to  pay  Miltenberger, 
with  the  understanding  that  for  that  amount  Mrs.  Barron  should  con- 
fess judment  in  his  favor.  At  a  term  of  the  district  court  held  in  the 
parish  of  Bapides  in  May,  1869,  Mrs.  Barron  confessed  judgment  in 
favor  of  SoUibellos  for  the  amount  loaned  by  him,  and  the  judgment 
appears  to  have  been  written  up  by  her  former  attorney.  Subsequently,, 
in  October,  1873,  when^  SoUibellos  attempted  to  enforce  this  judgment 
Mrs.  Barron  injoined  the  execution,  on  the  ground  that  the  debt  con- 
fessed was  her  husband's,  and  that  the  judgment  was  therefore  a^ 
nullity. 

The  simple  question  presented  for  decision  is,  can  a  married  woman 
compromise  a  law  suit  pending  against  herself  T  We  apprehend  no 
one  will  dispute  her  right  to  do  so.  And  '*  transactions  have,  between 
the  interested  parties,  a  force  equal  to  the  authority  of  the  things 
adjudged.''  It  is  difficult  to  imagine  how  it  can  be  pretended,  that  the 
money  loaned  by  SoUibellos,  for  the  purpose  of  enabling  the  compromise 
to  be  effected,  did  not  inure  to  her  benefit.  Nor  can  she  be  listened 
to  when  saying  that  the  debt,  on  which  Miltenberger  had  sued  her, 
was  the  debt  of  her  husband,  for  by  the  compromise  they  agreed  to  put 
an  end  to  that  law  suit,  to  adjust  their  differences  by  mutual  consent^ 
in  the  manner  which  they  agreed  on  and  which  each  party  preferred 
to  the  hope  of  gaining,  balanced  by  the  danger  of  losing. 

The  injunction  was,  therefore  im providently  issued. 

M.  Byan  intervened  in  the  suit  and  claimed  a  part  of  the  mnlea 
seized,  and  Gr.  W.  Sentelle  &  Co.  also  intervened  and  claimed  a  vendor's 
privilege  on  all  the  mules  and  a  privilege  upon  the  crop.  There  was 
judgment  in  favor  of  the  plaintiff  in  injunction  and  rejecting  the  inter- 
veners' claims,  and  they  and  the  defendant  have  appealed. 

The  interventions  were  improperly  allowed  in  an  injunction  suit, 
which  was  to  prevent  the  sale.  If  the  interveners  have  privileges 
they  can  only  enforce  them  upon  the  proceeds  of  the  sale  of  the  prop- 
erty in  the  hands  of  the  sheriff;  and  if  any  part  of  the  property  seized 
is  claimed  to  belong  to  some  one  else  than  the  debtor  who  injoined,. 
that  claimant's  remedy  is  by  injunction  obtained  according  to  law. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  perpetuating 
the  injunction  be  annulled,  and  that  there  be  judgment  against  the 
plaintiff  in  injunction  and  her  sureties,  in  solido,  and  in  favor  of  Joseph 
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F.  SollibelloB,  disaolving  the  iig auction  and  for  ten  per  cent,  on  the 
amount  of  the  judgment  iigoined  as  general  damages,  and  costs  in 
both  courts. 

It  is  further  ordered  that  the  judgment  rejecting  the  interveners' 
claims  be  reversed,  and  that  there  be  judgment  against  them  as  in  case 
of  nonsuit,  and  for  the  costs  of  said  intervention. 


Howell,  J.,  dissenting.  As  I  understand  articles  2398, 2412  R.  C.  C. 
and  the  jurisprudence  relating  thereto,  I  do  not  think  a  wife  can  any 
more  bind  herself,  by  the  compromise  of  a  suit  against  her  for  a  draft 
of  her  husband,  than  she  can  by  confessing  judgment  in  such  suit. 

The  law  declares  that  she  can  not  bind  herself  for  debts  contracted 
by  him  before  or  during  the  marriage,  and  this  she  can  not  do  either 
directly  or  indirectly.  The  marital  inflaence  is  just  as  potent  in 
effecting  a  compromise,  as  a  confession  of  judgment  or  execution  of  a 
notarial  act,  by  which  the  wife  is  sought  to  be  made  responsible  for  a 
debt  of  the  husband  or  community. 

What  can  not  be  done  directly  can  not  be  done  indirectly,  and  a 
third  person  advancing  or  loaning  the  money  to  the  wife  for  effecting 
a  compromise  of  such  a  debt  or  suit  obtains  no  more  right  against  the 
wife  than  the  original  creditor. 

I  therefore  dissent  in  this  case. 

Rehearing  refused. 


No.  5137. 
C.  E.  GiRABBBY  Co.  V.  Thb  City  OP  New  Obleans.  JL^l 

\i26    291 
Where  the  defendant  in  snbstance  confessed  judgment  for  the  greater  part  of  the  debt,   |  51  188G 

leaTing  in  contestation  only  the  sum  of  two  hundred  and  seventyflye  dollars,  an  amount  ~ 

not  within  the  jurisdiction  of  the  appellate  court,  the  motion  to  dismiss  the  appeal  must 

prevail. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    HaW' 
kins,  J.    Fellowes  <&  Morphy,  for  plaintiffs  and  appellees.     A.  O, 
Lewis,  Assistant  City  Attorney,  for  defendant  and  appellant. 

On  Motion  to  Dismiss. 

Taliafebbo,  J.  The  defendant  being  sued  for  one  thousand  dollars, 
the  amount  of  four  months  rent  of  a  certain  building  leased  to  the  city 
by  the  plaintiffs  at  the  rate  of  two  hundred  and  fifty  dollars  per  month, 
admitted  the  correctness  of  the  claim  but  averred  that  the  city,  in 
order  to  use  the  leased  building,  was  compelled  to  expend  the  sum  of 
two  hundred  and  seventy-fiye  dollars  in  repairs  on  the  roof,  the  plain- 
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tiffs  having  refused  to  make  the  repairs  after  being  requested  to  do  so. 
The  court  below  rendered  judgment  for  the  whole  sum  claimed.  The 
defendant  appealed.  The  motion  to  dismiss  is  on  the  ground  that  the 
defendant  in  substance  confessed  judgment  for  the  greater  part  of  the 
debt,  leaving  in  contestation  only  the  sum  of  two  hundred  and  seventy- 
five  dollars,  an  amount  not  within  the  jurisdiction  of  the  appellate 
court.  The  motion  must  prevail.  C.  P.  567.  5  Rob.  447.  4  An.  407. 
It  is  ordered  that  the  appeal  be  dismissed  at  costs  of  the  appellant. 


No.  5025. 

Mbs.  Emilt  M.  Abchinabd,  Widow,  v.  Mbs.  Louise  Boycb,  Wife  of 
Powhatan  Clark,  Intervenor,  and  Henrt  A.  Botce. 

The  act  by  which  the  annuity  for  life  oU^med  in  this  suit  was  established,  seems  to  have 
been  a  compromise  botween  the  parties  interested  in  the  succession  of  plaintiffs  hus- 
band—one of  the  conditions  being  that  she  should  withdraw  her  application  to  be  appointed 
administratrix  thereof,  and  that  the  i»ayment  of  said  annuity  might  be  made  either  by 
Henry  Boyce  or  the  heirs  of  Mrs.  Irene  Boyce.  This  agreement  was  subsequently 
carried  out  by  them  partially  by  making  payments  thereon. 

This  iB  a  contract  which  the  parties  could  legally  make.    They  are  bound  by  it.    The  loes  to 

sthe  defendants  of  the  property  of  the  succession  of  Irene  Boyce  can  not  affect  plaintiff's 

rights.    It  was  a  clear  transfer  of  the  interests  in  and  to  their  succession,  which  she 

had  the  right  to  sell  and  the  defendants  to  purchase.    If  the  property  perished,  or  was 

taken  from  them,  the  loss  was  theirs. 

But  there  is  error  in  that  part  of  the  Judgment  which  condemns  Powhatan  Clark,  the  hus- 
band of  one  of  the  defendants.  He  was  not  a  party  to  the  contract,  and  his  wife  entered 
into  it  before  he  married  her.  Tbe  property  claimed  in  his  interyention  can  not  be  made 
responsible  for  his  wile's  obligation  contracted  before  marriage.  The  community  which 
bad  existed  between  them  had  been  dissolved. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Or  shorn  y  J.  B.  T,  Hunter  ^  for  plaintiff  and  appellee.  W,  W. 
Whittingion  and  J.  O,  White,  for  defendants  and  appellants  and  for 
intervenor. 

Morgan,  J.  Plaintiff  claims  from  Henry  A.  Boyce  and  Mrs.  Louise 
Bojce,  wife  of  Powhatan  Clark,  and  from  Clark,  her  husband,  $900. 
She  alleges  that  the  defendants,  heirs  of  Mrs.  Irene  Boyce,  upon  at- 
taining their  majority^  assumed  the  obligations  of  an  agreement  made 
between  herself  and  Henry  Boyce,  their  father,  to  pay  her  an  annuity 
of  $300,  and  that  this  annuity  for  the  years  1371,  1872  and  1873  is  now 
due  and  unpaid. 

Henry  Boyce,  one  of  the  defendants,  was  personally  cited.  Mrs. 
Clark  and  her  husband,  being  absentees,  were  proceeded  against  by- 
attachment,  and  property  belonging  to  them  was  taken  into  possession 
by  the  sheriff. 

The  Citizens'  Bank  intervened,  claiming  a  privilege  upon  a  certain 
portion  of  the  property  attached,  but  as  no  one  complains  of  the  judg- 
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ment,  in  so  far  as  it  passes  upon  its  rights,  there  is  do  need  to  notice 
it  farther. 

Powhatan  Claik,  the  husband  of  Louise  Boyce,  and  her  co-defend- 
ant, intervened  and  claimed  that  the  property  attached  is  his,  ar.d  that 
it  is  not  liable  for  the  debt  or  claim  of  the  plaintiff  and  can  not  be 
taken  or  held  therefor. 

nenry  Boyce  and  Louise  Clark,  and  Powhatan  Clark,  her  liusband 
authorizing  her  thereto,  aver  that  they  hare  been  divested  of  all  the 
property  upon  which  the  pretended  annuity  or  charge  in  favor  of  the 
plaintiff  was  based  ;  that  this  property  consisted  of  a  large  plantation 
and  slaves,  and  that  it  rested  under  a  mortgage  for  a  large  amount  in 
favor  of  the  Citizens'  Bank  to  secure  a  debt  contracted  by  their  ances- 
tors, which  was  standing  against  the  property  before  they  came  into 
possession  of  it,  and  long  before  the  contract  for  an  annuity  now 
sought  to  be  executed  against  them  was  entered  into,  and  that  it  has 
been  sold  to  satisfy  this  indebtedness.  They  aver  further  that  they 
have  now  no  means  or  income  with  which  to  pay  the  same,  even  if 
they  were  bound  to  do  so,  a  fact  which  they  deny. 

There  was  judgment  against  them,  and  they  have  appealed. 

The  act  under  which  the  annuity  is  claimed  from  these  defendants 
recites  that  it  is  "an  agreement  entered  into  by  and  between  Mrs. 
Emily  Archinard  and  Henry  Boyce,  tutor  and  attorney  in  fact,  in  which 
capacity  he  is  representing  herein  the  heirs  of  Mrs.  Irene  Boyce,  de- 
ceased." Although  the  act  is  silent  upon  the  subject,  we  assume,  and 
the  assumption  is  based  upon  the  statements  in  defendant's  brief,  that 
the  minor  was  Henry  A.  Boyce,  and  that  the  major  was  Louise  Boyce, 
wife  of  Clark. 

It  is  not  necessary  for  us  to  consider  whether,  as  tutor,  Henry  Boyce 
had  ti  e  power  without  the  authority  thereto  given  to  him  by  the  judge 
of  the  minor's  domicile,  upon  the  advice  of  a  family  meeting,  to  bind 
hia  ward,  inasmuch  as  it  is  alleged,  and  we  t^ink  established,  that 
when  he  reached  the  age  of  majority  he  assumed  the  obligation  con- 
tracted for  him  by  his  tutor.  The  document  by  which  this  assumption 
was  evidenced  was  destroyed  by  fire,  but  the  plaintiff  swears  to  it, 
and  the  defendants  have  not  offered  by  their  own  testimony  to  contra- 
dict her.  The  same  is  to  be  said  of  Louise  Boyce.  If  her  father  was 
not  authorized  to  represent  her  in  the  original  contract,  she  bound 
herself  by  the  second  contract,  and  the  question  now  to  be  decided  is 
whether  the  plaintiff  can  recover? 

The  act  by  which  the  annuity  was  established  seems  to  have  been  a 
compromise  between  the  parties  interested  in  the  succession  of  plain- 
tiirs  husband,  one  of  the  conditions  being  that  she  should  withdraw 
the  application  which  she  had  made  to  be  appointed  administratrix 
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thereof.  This  was  a  contract  which  she  was  authorized  by  law  to 
make.  The  condition  of  her  renunciation  was  that  Henry  Boyce 
should  pay  her  an  annuity  of  $300  durirg  her  life,  provided  that  the 
payment  thereof  might  be  made  either  by  Henry  Boyce  or  the  heirs  of 
Mrs.  Irene  Boyce. 

It  was  this  contract  which  was  ratified  by  Henry  A.  and  Louise 
Boyce,  and  the  obligations  thereof  assumed  by  them.  It  was  subse- 
quently carried  out  by  them  partially  by  making  payments  thereon. 
They  are  bound  by  it.  The  loss  of  the  property  to  them  of  the  suc- 
cession of  Irene  Boyce  can  not  affect  plaintiff's  rights.  It  was  a  clear 
transfer  of  her  interests  in  and  to  that  succession,  which  the  plaintiff 
had  the  right  to  sell  and  the  defendants  to  purchase.  If  the  property 
perished  or  was  taken  from  them  the  loss  was  theirs.  This  was  a  risk 
which  they  took  upon  themselves.  The  judgment  which  compels 
them  to  perform  the  obligation  which  they  assumed  is  correct.  But 
there  is  error  in  the  judgment  which  condemns  Powhatan  Clark.  He 
was  not  a  party  to  the  contract,  and  his  wife  entered  into  it  before  he 
married  her.  He  is  not  therefore  responsible.  There  is  also  error  in 
the  judgment  which  makes  his  property  renponsible  for  his  wife's  obli- 
gation contracted  before  his  marriage.  The  property  claimed  in  his 
intervention  is  established  to  be  bis.  The  community  which  had 
existed  between  them  had  been  dissolved.  The  personal  property 
attached  is  his  individual  property,  and  should  have  been  returned  to 
him. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  against  Powhatan  Clark  and  rejecting  his  interven- 
tion, be  avoided,  annulled  and  reversed,  and  that  there  be  judgment 
in  his  favor  ordering  the  property  attached  to  be  returned  to  him,  and 
that  in  other  respects  it  be  affirmed,  defendants  to  pay  the  costs. 


%  '^^  No.  5138. 

r26  ^!  Mary  Ann  Riley  v.  Mb.  and  Mrs.  Condran. 

Plaintifi;  alleging  to  be  the  heir  of  one  Mn.  Brady,  sues  to  be  recognised  a«  the  owner  of  one- 
half  of  a  certain  lot  of  ground,  and  for  the  payment  of  the  rent  thereof  at  the  rate  of 
fifty  dollars  per  month  from  the  first  of  Febmary,  1867— which  lot  of  ground  belonged  to 
the  community  existing  between  the  deceased  and  her  husband.  Alter  the  death  of  Mib. 
Brady  the  property,  which  was  incumbered  with  a  mortgage,  was  sold  under  execatory 
process  and  bought  by  the  defendant  at  the  sheriff's  sale  thereof.    This  defense  is  valid. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier, 
J.    Bdden  «£'  Foley ,  W.  B,  Lancaster^  for  plaintiff  and  appellant. 
Timonyy  for  defendants  and  appellees. 
Morgan,  J.    Plaintiff  sues  to  be  recognized  as  the  owner  of  the  one- 
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half  of  a  certain  lot  of  groand,  and  the  lent  thereof  at  the  rate  of  fifty 
dollars  per  month  from  the  first  February,  1867. 

The  lot  in  question  belonged,  as  is  alleged,  to  the  oommanity  which 
existed  between  J.  M.  C.  Brady  and  his  wife,  the  latter  of  whom  is 
dead ;  plaintiff  claims  as  her  heir.  At  the  titne  of  Mrs.  Brady's  death 
the  property  saed  for  was  incambered  with  a  mortgage.  After  her 
death  it  was  seized  and  sold  under  executory  process,  and  the  defend* 
ants,  at  the  sheriff's  sale  thereof,  became  the  purchasers.  The  title 
thus  acquired  is  set  up  as  a  defense  to  this  action.  It  must  prevail. 
See  Bandolph  v.  Chapman,  21  An.  486. 

Judgment  affirmed. 


No.  5000. 
B.  BuRBANK  V.  J.  O.  Pierce. 


The  defendant,  hlavinx  bound  himaelf  to  give  plaintiff  within  a  certain  time,  a  good  and  sof- 
flcient  title  to  the  sixteenth  part  of  a  lead  mine,  on  the  folflUment  of  certain  oonditiona 
by  plainUfE;  reftued  at  the  expiration  of  the  delay  to  comply  with  his  agreement.  At  the 
trial,  the  plaintiff  offered  in  evidence  the  said  agreement,  which  was  rejected  on  the 
grcmnd  that  it  was  not  properly  stamped,  the  cotirt  holding  that  the  stamp  necessary  for 
the  aale  of  real  property  should  have  been  affixed  instead  of  that  for  an  agreement  to 
aelL  The  court  a  qya  erred.  The  document  had  on  it  the  stamp  required  for  such 
instmmenta. 

Parol  evidence  to  show  that  defendant  had  parted  with  his  interest  in  said  property,  and  that 
the  stock  company  owning  the  same  was  insolvent,  to  the  knowledge  of  the  defendant, 
one  of  the  stockholders  thereof,  was  not  improperly  oilered.  Plaintiff  was  not  seeking  to 
eatabliah  his  title  to  real  estate,  bnt  to  show  defendant's  inability  to  comply  with  the 
agreement  to  make  a  title.  The  evidence  was  not  therefore  sut^Ject  to  the  rule  requiring 
written  proof  of  snch  title.  It  was  certainly  relevant  so  fkr  at  it  tended  to  show  plain- 
taff*B  compliance  and  defendant's  non-compliance  with  their  mutual  obligations. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Car- 
roll.   Hough  J.    Sparrow  ds  Montgomery ^  for  plaintiff  and  appel- 
lant.    Montgomery  dk  Delonyf  for  defendant  and  appellee. 

How^ELL  J.  Plaintiff  sues  to  annul  a  contract  for  the  sale  of  one 
sixteenth  of  a  certain  lead  mine  and  farm  in  Illinois.  At  the  date  of 
the  agreement,  which  was  reduced  to  writiug,  the  plaintiff  paid  l|;)500  in 
cash  and  gave  two  notes  for  93250  each,  due  at  one  and  two  years,  upon 
the  payment  of  which  the  defendant  bound  himself  to  give  plaintiff 
'"  a  good  and  sufficient  title  to  the  same."  After  the  expiration  of  the 
delay,  the  plaintiff  called  on  defendant  to  comply,  but  he  declined. 
At  the  trial  the  plaintiff  offered  the  written  instrument,  above  referred 
to,  and  it  was  rejected  on  the  ground  that  it  was  not  properly  stamped, 
the  court  holding  that  the  stamp  necessary  for  the  sale  ot  real  property 
ahoald  have  been  affixed  instead  of  that  for  an  agreement  to  sell.  We 
think  the  coort  erred.  The  document  had  on  it  the  stamp  required  for 
aaeh  instruments.    The  stamp  contended  for  by  defendant  was  the  one 
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required  for  the  act  of  sale  which  he  wa«  called  on  to  give  and  which 
he  refased.  The  stamp  on  the  instrument  appears  to  be  properly  can- 
celed. The  depositions  offered  by  plaintiff  were  ruled  out  as  irrele- 
vant and  establishing  title  to  real  property  by  parol. 

The  evidence  was  offered  to  show  that  the  defendant  had  parted  with 
his  interest  in  said  property  and  that  the  stock  company  owning  the 
same  was  insolvent,  to  the  knowledge  of  the  defendant,  one  of  the  stock- 
holders, at  the  date  of  his  agreement  with  plaintiff,  and  to  prove  the 
latter's  compliance  with  his  obligations.  As  plaintiff  wrs  not  seeking 
to  establish  his  title  to  real  estate,  but  to  show  defendant's  inability  to 
comply  with  his  agreement  to  make  a  title,  the  evidence  was  not  sub- 
ject to  the  rule  reqairing  written  proof  of  sucli  title.  It  was  certainly 
relevant  so  far  as  it  tended  to  show  plain tiff^s  compliance  and  defend- 
ant's non-compliance  with  their  mutual  obligations.  With  this  evi- 
dence, which  comes  up  in  the  record,  the  plaintiff  has  made  out  his  case. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  that  there  be  judgment  in  favor  of  plaintiff  annulling  the  contract 
of  twenty-sixth  March,  1867,  described  in  the  petition,  that  defendant 
be  condemned  to  pay  plaintiff  $3500  with  legal  interest  from  said  date 
and  return  to  plaintiff  the  two  notes  given  in  pursuance  of  said  con- 
tract and  pay  costs  in  both  courts. 


No.  5116.         f 

Charles  De  Greck  &  Co.  v.  Murphy  &  Gairks  and  Homer,  Rex  & 
Tracet — Lewis,  Nanson  &  Co.,  Interveners.  Appleton,  Noyks 
&  Co.  V,  Murphy  &  Gairns  and  Homer,  Rex  &  Tracey — Lewis» 
Nanson  &  Co.,  Interveners.    Consolidated. 


The  evideDco  in  this  case  shows  that  the  transfer,  the  legality  of  which  is  qnestioned, 

not  a  sale,  bat  a  ffiving  in  payment ,-  that,  at  the  time,'  the  transferrors  were  in  iaaolrenl; 
oiroamstanoes,  and  that  the  transferrees  knew  that  fact  The  transfer  was  eyidently 
designed  to  give  an  nugast  preference  to  the  transferrees. 

The  pretext  that  the  plaintiffii  were  not  iivjnred  by  the  transfer,  beoanso  Homer,  Biex  & 
Tracey,  the  transferrees,  had  a  pririlege  on  the  property  transferred,  is  nntenable.  Ther^ 
is  no  evidence  in  the  record  to  establish  a  privilege  in  their  favor,  and  there  is  testimony 
to  show  that  they  ooald  not  have  had  a  privilege  on  a  large  ]X)rtion  of  the  property 
embraced  in  the  act  of  transfer. 

APPEAL   from  the  Thirteenth  Judicial  District  Court,  parish    or 
Tensas.    Hou<jhj  J.     W.  T,  Mellen,  J.  Q,  Leach,  Letois  <&  DraJce^ 
for  Charles  De  Creek  &  Co.,  plaintiffs  and  appellees.    Aroni  dh  Collier^ 
for  Homer,  Rex  &  Tracey,  defendants  and  appellees.     Thomas  P.  ^B'ar^ 
Tar  and  U.  H,  Farrar,  for  interveners  and  appellants. 

LuDELiNO,  C.  J.    On  the  fifth  of  October,  1866,  Murphy  &  Gairna, 
commercial  and  agricultural  partners,  in  the  parish  of  Tensas,  tran^^ 
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ierred  by  notarial  act  to  Homer,  Rex  &  Traoey,  merchanta  of  St.  Lonis^ 
Missoari,  all  their  property,  coDsistiDg  of  the  crops  on  the  Argyle  and 
Morris  plantations,  one  hundred  and  six  mules,  four  horses,  fourteen 
yoke  of  oxen,  nineteen  head  of  cattle,  sheep,  hogs,  wagons  and  farm- 
ing implements  on  the  places;  a  warehouse  and  lot  in  Waterproof, 
with  all  the  goods  and  merchandise,  books  and  other  personal  property- 
belonging  to  them  in  Tensas  parish,  including  the  open  accounts  iD 
favor  of  the  vendors,  amounting  to  upwards  of  $9300. 

The  act  declares  that  the  consideration  of  the  sale  is  that  the  said 
Homer,  Rex  &  Tracey  "have  this  day  paid  cash  to  Murphy  &  Gairns 
the  sum  of  $66,159  48,"  the  receipt  of  which  is  acknowledged,  and  for 
the  balance  of  the  consideration  Homer,  Rex  &  Tracey  assumed  to  pay- 
certain  freedmen  working  said  plantations  $2312,  subject  to  some 
credits,  and  to  pay  $2502  70,  balance  due  eleven  freedmen  on  Home 
plantation  for  cotton  purchased  from  them  by  Murphy  &  Gairns. 

In  January,  1867,  plaintiffs  instituted  these  suits,  alleging  in  sub- 
stance that  the  sale  was  not  made  for  cash,  as  declared  by  the  parties; 
that  the  obligors  were  at  the  time  in  insolvent  circumstances;  that 
this  fact  was  well  known  to  the  obligees,  and  that  the  contract  of  sale 
was  designed  to  give  and  it  did  give  to  the  obligees,  who  were  credi- 
tors of  Murphy  &  Gairns,  an  advantage  over  plaintiffs  and  other 
creditors  of  the  obligors. 

Lewis,  Nanson  &  Co.,  having  a  claim  against  Homer.  Rex  &  Tracey,. 
instituted  an  attachment  suit  against  them  in  the  same  court,  and 
caused  writs  of  attachment  and  garnishment  to  be  served  on  Julius 
Aroni  and  others  who  had  been  garnisheed  in  plaintiffs*  suits.  They 
afterwards  intervened  in  these  suits,  claiming  that  they  were  entitled 
to  the  funds  in  the  hands  of  Julius  Aroni,  the  garnishee. 

The  district  judge  decided  that  the  funds  in  the  hands  of  Aroni,  the 
garnishee,  were  part  of  the  assets  tran inferred  by  Murphy  &  Gairns  to 
Homer,  Rex  &  Tracey;  that  the  transfer  to  them  was  fraudulent,  and 
that  the  funds  in  the  hands  of  the  garnishee  be  paid  to  the  plaintiffs.. 

The  intervenors  alone  have  appealed. 

The  evidence  shows  that  the  transfer  was  not  a  sale,  but  a  giving  in 
payment,  and  that  at  the  time  the  transferrors  were  in  insolvent  cir- 
cnmstances,  and  that  the  transferrees  knew  that  fact.  The  transfer 
was  evidently  designed  to  give  an  unjust  preference  to  the  transferrees* 
C.  C.  art.  2658.  Article  1982  declares:  "If  the  party  with  whom  the 
debtor  contracted  be  in  fraud  as  well  as  the  debtor,  he  shall  not,  on 
the  annulling  the  contract,  be  entitled  to  a  restitution  of  the  price  or 
conBideration  he  may  have  paid,  except  so  much  as  he  sliall  prove  has 
innred  to  the  benefit  of  the  creditors,  by  adding  to  the  amount  of 
property  applicable  to  the  payment  of  their  debts;  but  if  the  consid* 
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oration  be  a  sam  due  from  such  debtor  to  the  party  with  whom  he 
eontracted,  then  the  only  restitutiou  to  be  made  is  the  placing  the  par- 
ties in  the  Bitaation  in  which  they  were  before  the  contract  complained 
of  was  made.*' 

The  pretext  that  the  plaintiffs  were  not  injured  by  the  transfer  be- 
<»use  Homer,  Rex  &  Tracey,  the  transferrees,  had  a  privilege  on  the 
property  transferred,  is  untenable.  There  is  no  evidence  in  the  record 
to  establish  a  privilege  in  their  favor,  and  there  is  much  testimony  to 
«how  that  they  could  not  have  had  a  privilege  on  a  large  portion  of 
the  property  embraced  in  the  act  of  transfer. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  qua  be  affirmed  with  costs  of  appeal. 


No.  3314. 
Adam  H.  Carbaway  v.  The  Merchants'  Mutual  Insurakoe  Coh- 

PANY. 

The  plaintiff  saes  defendant  for  the  alleged  loss  of  a  stock  of  goods  by  fire.  The  only  im- 
iwrtant  qnestlon  in  the  case  is,  whether  the  action  is  barred,  becaase  it  was  not  brought 
within  one  year  from  the  date  of  the  loss.  The  fifteenth  condition  of  the  policy  proTideas 
"  All  claims  under  this  policy  are  barred  unless  prosecuted  within  one  year  from  the  date 
of  the  loss.    IHo  claim  for  loss  to  hear  interest  before  judicial  demand." 

The  court  finds  nothing  doubtftd  or  ambiguous  in  this  clause  of  tiie  policy.  It  means  what 
it  says :  "  That  all  claims  under  the  policy  are  barred  unless  prosecuted  (that  is  sued  on) 
within  one  year  from  the  date  of  the  loss." 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Ool" 
lens  J  J.    Semmes  dt  Moti,  for  plaiotiff  and  appellant.    A,  Voorhietj 
for  defendants  and  appellants. 

Wyly,  J.  The  plaintiff,  alleging  that  his  stock  of  goods  in  his  store 
in  Catahoula  parish,  insured  by  the  defendant  at  $4000,  was  wholly 
destroyed  by  fire  on  twenty-ninth  October,  1868,  sues  the  defendant 
for  $3500,  the  amount  of  the  loss  sustained  by  him  by  reason  of  said  fire. 
The  defeose  is  that  the  preliminary  proof  was  not  furnished  in  con- 
formity with  a  clause  of  the  policy,  and  also  the  action  is  barred 
because  it  was  not  brought  within  one  year  from  the  date  of  the  Ices, 
as  required  by  an  express  stipulation  in  the  policy. 

The  court  gave  judgment  in  favor  of  the  defendant,  and  the  plaintiff 
appeals. 

The  important  question  is,  is  the  action  barred,  because  it  was  not 
brought  within  one  year  from  the  date  of  the  loss.  The  fifteenth  con- 
dition of  the  policy  provides  that :  *'  All  claims  under  this  policy  are 
barred,  unless  prosecuted  within  one  year  from  the  date  of  the  loss. 
Ko  claim  for  loss  to  bear  interest  before  judicial  demand." 

The  plaintiff  contends  that  the  meaning  of  the  word  ^*  prosecuted  '* 
is  doubtful,  its  general  meaning  being  the  continuance  of  efforts  already 
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l)egnD,  and  its  technical  meaning  being  the  institution  of  a  lawsuit; 
that  this  doubt  should  be  construed  in  favor  of  plaintiff,  because  the 
vestriotiye  clause  was  imposed  by  the  defendant  as  a  stipulation  in  its 
&vor.  He,  therefore,  interprets  the  fifteenth  condition  of  the  policy  to 
mean  that  all  claims  are  to  be  barred,  unless  the  preliminary  proof  is 
made  within  one  year  from  the  date  of  the  loBs,  or  some  effort  is  made 
to  establish  the  claims.  The  plaintiff  also  insists  that  if  the  word 
^'prosecuted"  be  held  to  mean  sued  on,  that  the  year  within  which 
suits  must  be  brought  does  not  commence  to  run  until  the  right  to 
prosecute  the  claim  arises,  which  is  sixty  days  after  the  claim  is  proved 
and  adjusted,  according  to  an  express  provision  of  the  policy ;  and  that 
under  this  construction  this  action  is  not  barred,  because  it  was  brought 
within  one  year  from  the  time  the  preliminary  proof  was  completed. 

We  are  unable  to  agree  with  the  learned  counsel  of  the  plaintiff  in 
the  construction  which  he  places  upon  the  fifteenth  condition  of  the 
policy.  In  it  we  find  nothing  doubtful  or  ambiguous.  We  think  it 
means  what  it  says,  tbat  ^'  all  claims  under  this  policy  are  barred,  un- 
less prosecuted  (that  is,  sued  on),  within  one  year  from  the  date  of  the 
loss.    No  claim  for  loss  to  bear  interest  before  judicial  demand.'^ 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  the  de- 
fendant be  affirmed  with  costs. 

Rehearing  refused. 


No.  3o97. 
P.  Bradlbt  &  Co.  v.  Mas.  S.  A.  Woodbuff  and  John  MgCbea. 

FlaintUb  agreed  to  famish  defendants  with  the  means  and  suppUes  required  to  make  a  orop. 
Defendants  agreed  to  ship  their  crop  to  the  plaintifb.  Defendants  made  their  orop  and 
sent  a  portion  of  it  to  New  Orleans,  within  the  Jarisdictlon  of  the  court  a  qua^  to  another 
person  than  the  plaiatifll  Said  porUon  of  the  crop,  on  which  plain tiflh  claimed  the 
fhmiahers'  priTilege  for  supplies,  was  sequestered  hy  them. 

The  Seventh  District  Court  erred  in  entertaining  Jurisdiction,  because  the  domicile  of  the 
defondantB  was  in  the  parish  of  St.  Bernard.  The  conservatory  order  of  sequestration 
was  improperly  granted,  and,  at  the  trial,  should  have  been  set  aside  and  the  suit 
dismiHHi-d. 

The  eonrt.  hsvinz  no  jnrlsdicUon  of  the  persons  of  the  defendants,  had  no  authority  to 
determine  eiihur  the  amount  or  character  of  the  demand  set  up  against  them  by  the 
plaintifb ;  ii  could  nut  decide  that  defeudants  were  indebted  to  plaintifb  in  auy  specific 
earn,  and  that  there  wan  the  furnisher  of  supplies  privilege  on  the  cotton  sequestered. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col' 
lenSf  J.    Budd  <&  Orover,  for  plaintiffs  and  appellees.    BenUnok 
JSgun,  for  defendants  and  appellants. 

Wtlt,  J.  The  defendants,  who  were  Aued  for  $1772,  balance  of 
account  for  the  years  1868  and  1869,  set  up  by  the  plaintiffs  as  factors 
famiBhing  supplies,  appeal  from  the  judgment  maintaining  the  seques- 
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tration  of  twelve  bales  of  their  cotton ,  and  recognizing  the  plalntiffa' 
lien  aa  furnisber  of  supplies  for  tbe  snm  of  $1175  42.  The  defendants 
being  residents  of  the  parish  of  St.  Bernard,  the  court  maintained 
their  exception  of  domicile  and  rejected  the  demand  for  a  personal 
judgment  against  them. 

As  the  Seventh  District  Court  had  no  jurisdiction,  because  the 
domicile  of  the  defendants  was  in  the  parish  of  St.  Bernard,  the  con- 
servatory order  of  sequestration  was  improperly  granted,  and  at  the 
trial  it  should  have  been  set  aside  and  the  suit  dismissed. 

The  court  having  no  jurisdiction  of  the  persons  of  the  defendants, 
had  no  authority  to  determine  either  the  amount  or  character  of  the 
demand  set  up  against  them  by  the  plaintiffs ;  it  could  not  decide  that 
defendants  were  indebted  to  plaintiffs  in  any  specific  sum,  and  that 
there  was  tbe  furnisher  of  supplies  privilege  on  the  cotton.  Being 
without  jurisdiction  the  court  could  make  no  order  in  the  premises. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled^ 
and  it  is  now  ordered  that  this  suit  be  dismissed  at  the  costs  of  appel- 
lees in  both  courts. 


Morgan,  J.,  dissenting.  Plaintiff's  are  commission  merchants  resid- 
ing in  this  city. 

Defendant  is  a  planter  living  in  the  parish  of  St.  Bernard. 

Plaintiffs  agreed  to  furnish  defendant  with  the  means  and  supplier 
required  to  make  a  crop.  Defendant  agreed  to  ship  his  crop  to  the 
plaintiffs. 

The  furnisher  of  supplies  has  a  privilege  on  the  crop  to  secure  the 
payment  of  his  advances. 

Defendant  made  his  crop  and  sent  a  portion  of  it  to  a  person  other 
than  the  plaintiffs.    Plaintiffs,  claiming  an  indebtedness  for  supplies, 
and  finding  the  property  upon  which  their  privilege  rests  within  the 
jurisdiction  of  the  Seventh  District  Court  of  this  ci(y,  sequestered  it. 
They  are  dismissed  because  the  defendant  resides  in  the  parish  of  St. 
Bernard,  and  can  not  be  sued  in  the  parish  of  Orleans.    The  doctrine 
announced  by  the  court,  as  I  understand  it,  is  that  a  sequestration  is 
a  mere  accessory  to  a  principal  demand,  and  as  no  judicial  demand 
can  be  made  upon  a  party  except  at  his  domicile,  no  court,  exce^tt  the 
court  of  the  domicile  of  the  defendant  can  issue  the  writ.    I  can  not- 
assent  to  this  proposition.    I  have  not  been  able  to  find  the  law  npoo 
which  it  rests,  and  I  know  of  no  authority  to  support  it.    I  have  been 
referred  to  the  cases  of  Mallard  v,  Cooley,  and  Alter  Vi  Pickett.     The 
first  case,  not  reported,  expressly  passes  over  the  question,  and  the 
second,  24  An.  p.  513,  does  not,  in  my  opinion,  touch  it.    Alter's  case 
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vas  this:  Alter  obtained  a  judgment  against  H.  C.  Cummings  in  the 
Third  District  Co  art  for  the  parish  of  Orleans.  He  then,  after  issaing 
Jieri  fadaa,  filed  a  petition  propounding  interrogatories  to  Mrs.  Pickett 
under  the  act  of  1839.  These  interrogatories  were  served  upon  her 
personally  in  this  city.  Additional  interrogatories  were  served  upon 
her  at  her  domicile  in  the  parish  of  Bossier.  They  were  taken  for  con- 
fessed, and  judgment  was  rendered  against  her.  This  judgment  was 
recorded  in  the  parish  of  Bossier,  and  suit  was  afterwards  instituted 
against  the  third  possessor  of  property  which  was  alleged  to  be  subject 
to  this  judicial  mortgage.  The  decision  was  that  the  judgment  against 
Mrs.  Pickett  was  an  absolute  nullity,  because  it  was  obtained  against 
her  in  the  parish  of  Orleans  while  her  domicile  was  in  the  parish  of 
Bossier. 

Granted  that  this  decision  is  correct,  I  do  not  see  in  what  it  resem- 
bles the  one  now  under  consideratioD.  No  question  of  privilege  was 
before  the  court,  nor  was  any  property  sought  to  be  sequestered 
therein. 

Debts  due  for  necessary  supplies  furnished  to  any  farm  or  plantation, 
not  including  articles  furnished  and  which  were  sold  to  laborers,  and 
debts  due  for  money  actually  advanced  and  used  for  the  purchase  of 
necessary  supplies,  and  the  payment  of  necessary  expenses  for  any 
farm  or  plantation  on  the  crop  of  the  year  and  the  proceeds  thereof, 
are  privileged  debts  for  which  the  crop  stands  responsible.  C.  C.  3217. 

*'  The  plaintiff  may  obtain  a  sequestration  in  all  cases  where  he  has 
a  lien  or  privilege  on  property,  upon  complying  with  the  requisites  of 
the  law."    C.  P.  275.    It  is  the  crop  which  in  reality  owes  the  debt  for 
the  advances  and  supplies  which  alone  enabled  it  to  be  raised,  and  on 
that  crop  the  privilege  exists,  and  this  privilege  can,  I  think,  be  as- 
serted wherever  the  crop  or  its  proceeds,  is  foujid.    And  this  in  the 
very  nature  of  things.    A  planter,  for  instance,  lives  in  the  parish  of 
Claiborne.    He  agrees  with  a  merchant  in  New  Orleans  that  in  con- 
sideration of  the  merchant's  furnishing  him  with  the  supplies  necessary 
to  carry  on  his  plantation  he  will  send  him  his  crop,  the  proceeds 
whereof  are  first  to  be  applied  to  the  payment  of  these  advances.    The 
merchant  complies  with  his  contract.    The  crop  is  made  and  gathered. 
It  16  sent  to  New  Orleans,  but  not  to  the  merchant  who  has  a  privilege 
opon  it.    He  learns  that  it  is  here.     Under  the  decision  just  pro- 
nounced, to  obtain  a  sequestration,  by  which  alone  his  rights  can  be 
established,  he  must  send  to  the  parish  of  Claiborne,  obtain  an  order 
of   sequestration  from  the  court  there  upon  property  not  within  its 
jurisdiction,  and  cause  the  same  to  be  executed  here.    Any  one  can  see 
that,  in  such  a  case,  when  the  writ  arrives  the  crop  may  be  in  mid 
ocean.    This,  it  seems  to  me^  is  only  pointing  out  a  road  which  those 
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who  wish  to  act  dishonoBtly  may  follow  with  perfect  sacceas.  I  an» 
opposed  to  it. 

I  think  the  law  means  what  it  saycf,  and  that  when  one  has  a  privi- 
lege accorded  to  him  upon  a  certain  property,  he  may  exercise  that 
privilege  in  whosesoever  hands  the  property  may  be  found,  and 
wherever  it  niiay  be  found,  regardless  of  the  question  of  domicile. 

I  therefore  dissent. 
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No.  4999. 

Mart  A.  Dockham,  Wife,  etc.,  t;.  City  of  Nbw  Orleans.    Jotham 

Potter,  Subrogee. 

In  September,  1872,  Potter,  aabro^e  of  the  Jadgment  styled  Josephine  Lacoste  v,  Mary  Ann 
Kagent,  who  is  represented  as  being  no  other  person  than  Mary  Ann  Dookham,  issued 
execution  and  seised  under  garnishment  process  the  judgment  of  the  plaintifE^  Mary  Ann 
Dockham  v.  The  City  of  New  Orleans.  Before  the  garnishment  proceeding  was  tried,  to 
wit,  in  November,  1873,  Mrs.  Jane  0*Ronrke,  subrogated  to  the  judgment  of  the  plaintiff* 
against  the  city,  filed  a  rule  for  the  parties  in  interest  to  show  cause  why  the  amount  of 
said  judgment  should  not  be  paid  to  her. 

It  is  erident  that  Potter  has  a  right  to  the  Judgment  in  controversy,  which  is  superior  to 
that  of  the  plaintiff  in  rule,  because  the  seizure  under  garnishment  proceeding  was  made 
before  the  city  was  notified  of  the  transfer  of  the  judgment  to  Mrs.  O'Rourke,  plaintiff  in 
rule.  Until  this  notice  was  given  to  the  judgment  debtor,  the  transferree  was  not  posses- 
sed of  the  judgment,  so  far  as  Potter,  a  third  person,  was  concerned. 

To  the  objection  that  the  judgment  in  the  case  of  Josephine  Laooste  v.  Mary  Ann  Nugent 
was  a  nullity,  because  the  agent  who  confessed  judgment  was  unauthorised  to  do  so,  the 
answer  is,  that  the  judgment  was  consented  to  by  an  attorney  at  law  in  behalf  of  Mary 
Ann  Nugent,  and  his  authority  was  not  denied  under  oath. 

It  is  further  ol]Jeoted  that  the  seizure  lapsed  because  the  sheriff  detained  in  his  hands  beyond 
the  seventy  days  the  fieri /aei(u  upon  which  the  garnishment  process  issued.  This  coart- 
finds  that  the  writ  was  returned  and  a  copy  issued  by  the  clerk  upon  which  the  seianre 
continued,  in  strict  compliance  with  the  law.  Besides,  an  irregularity  of  this  kind  aa 
the  part  of  the  sheriff  would  not  release  the  seizure  nor  destroy  the  lien  acquired 
thereby. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Oi'loftus.  Cullom,  J. 
Kennard,  Howe  <&  Prentiss,  for  Potter,  appellant.  G.  Schmidt^  for 
O'Rourke,  appellee. 

Wyly,  J.  In  February,  1869,  the  plaintiff  recovered  judgment 
against  the  defendant  for  $10C0,  and  on  appeal  said  judgment  vtslb 
affirmed  by  this  court  in  November,  1872. 

In  September,  1872,  J.  Potter,  subrogee  of  the  judgment  styled 
Josephine  Lacoste  v,  Mary  Ann  Nugent,  issued  execution  and  seized 
under  garnishment  process  the  judgment  of  the  plaintiff  against  the 
city  of  New  Orleans. 

In  answer  to  the  second  interrogatory,  the  Mayor  stated  that  '^Ifary 
A.  Nugent,  wife  of  Dockham,  has  a  judgment  against  the  city  of  New 
Orleans  for  one  thousand  dollars^  which  judgment  is  now  on  suspen- 
sive appeal  to  the  Supreme  Court  of  the  State  of  Louisiana.'* 
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Before  this  garnishment  proceeding  was  tried,  to  wit,  in  Noyember, 
1873,  Mrs.  Jane  O'Bourke,  subrogated  to  the  judgment  of  the  plaintiff 
against  the  defendant,  filed  the  following  rule :  ^*  On  motion  of  G. 
Schmidt,  attorney  of  Mrs.  Jane  O'Bonrke,  subrogated  to  the  claim  of 
plaintiff,  and  of  John  B.  O'Bourke,  her  husband,  who  joins  in  this 
motion  for  the  purpose  of  assisting  his  wife,  ordered  that  the  city  0£ 
New  Orleans,  Henry  C.  Miller,  Esq.,  and  Jotham  Potter,  subrogated  to 
the  claim  of  Josephine  Lacoste,  show  cause  on  Thursday,  the  tenth 
November,  instant,  why  the  city  should  not  pay  the. amount  of  the 
judgment  obtained  against  it  in  the  aboTe  suit,  say  $1000,  with  five  per 
cent,  interest  from  twenty-seventh  October,  1868,  and  costs." 

The  court  made  the  rule  absolute,  requiring  the  city  to  pay  over  to 
plaintiff  in  rule  the  amount  of  said  judgment,  less  $125  seized  by 
Henry  C.  Miller  in  suit  No.  3444. 

From  this  judgment  Jotham  Potter,  subrogated  to  judgment  of  La- 
coste against  Mary  Ann  Nugent,  has  appealed. 

There  is  no  controversy  in  this  court  in  regard  to  that  part  of  the 
judgment  in  favor  of  Miller.  The  contest  is  between  the  plaintiff  in 
rule  and  the  appellant. 

It  is  evident  that  the  appellant  has  a  right  to  the  judgment  in  con- 
troversy superior  to  the  plaintiff  in  rule,  because  the  seizure  under 
garnishment  proceeding  was  made  before  the  city  was  notified  of  the 
transfer  of  the  judgment  to  Mrs.  O'Bourke,  plaintiff  in  rule. 

Until  this  notice  was  given  to  the  judgment  debtor,  the  transferree, 
Mrs.  O^Bourke,  was  not  possessed  of  the  judgment  so  far  as  appellant, 
a  third  person,  was  concerned.    Be  vised  Code  26 13,  2644. 

The  plaintiff  in  rule,  however,  contends  that  the  judgment  of  the 
appellant  is  an  absolute  nullity,  because  the  agent  who  confessed  judg- 
ment in  that  case,  to  wit,  the  case  of  Lacoste  i;.  Mary  Ann  Nugent,  was 
xmauthorized  to  confess  judgment  for  her. 

The  answer  to  this  is,  the  judgment  was  consented  to  by  an  attorney 
at  law  in  behalf  of  Mary  Ann  Nugent,  and  his  authority  has  not  been 
denied  under  oath.  Dangerfield  v,  Tbruston,  8  N.  S.  232.  It  is  also 
objected  that  the  seizure  lapsed  because  the  sheriff  detained  in  his 
hands  beyond  the  seventy  days,  the  fieri  fctdaSj  upon  which  the  gar- 
nishment process  issued.  We  find  that  the  writ  was  returned  and  a 
copy  issaed  by  the  clerk  upon  which  the  seizure  continued,  in  strict 
compliance  with  the  law.  Besides,  an  irregularity  of  this  kind  on  the 
part  of  the  sheriff,  would  not  release  the  seizure  nor  destroy  the  lien 
acquired  thereby.    Be  vised  Statutes,  sections  3415,  3416. 

It  is  further  objected  that  the  plaintiff  is  not  a  judgment  creditor  of 
Mrs.  Mary  A.  Dockham  and  therefore  had  no  right  to  seize  her  judg- 
ment against  the  city  of  New  Orleans ;  that  Mary  Ann  Nugent,  against 
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whom  he  has  judgment,  is  not  the  same  person  ae  Mrs.  Mary  A.  Dock- 
liam. 

This  defense  was  not  pleaded  by  plaintiff  in  role.  It  seems  to  have 
been  set  up  in  this  court  for  the  first  time.  It  is  true  there  is  not  posi- 
tive proof  of  the  marriage  of  Mary  Ann  Nngent  to  John  M.  Dockham, 
as  there  probably  would  have  been,  had  the  question  been  raised  in  the 
oourt  below ;  but  still  we  think  we  are  justified  from  the  evidence  to 
conclude  that  Mary  Ann  Nugent  and  Mrs.  Mary  A.  Dockham  is  the 
eame  person.  We  find  in  the  evidence  that  Mary  Ann  Nngent  is  the 
daughter  of  P.  S.  Nugent,  and  that  Mrs.  Mary  A.  Dockham  is  the 
daughter  of  P.  S.  Nugent. 

In  answer  to  the  second  interrogatory  in  the  garnishment  proceed- 
ing, the  Mayor  of  New  Orleans  states  that  '*Mary  A.  Nugent,  wife  of 
Dockham  has  obtained  a  judgment  against  the  city,  etc.;"  and  this  was 
the  reply  to  the  interrogatory,  ''has  Mary  A.  Nugent,  wife  of  Dockham, 
obtained  any  judgment  against  the  city,  etc."  We  think  the  identity 
oi  the  person  is  sufficiently  established.  There  are  other  objections, 
but  they  are  not  of  a  serious  character. 

Xt  is  therefore  ordered  that  the  judgment  herein  in  favor  of  plaintiff 
in  rule  be  annulled,  and  it  is  now  ordered  that  the  city  of  New  Orleans, 
garnishee  hereiD,  pay  over  to  the  appellant  the  amount  of  the  judg- 
ment of  Mary  A.  Dockham  v.  The  City  of  New  Orleans,  less  one  hun- 
dred and  twenty-five  dollars,  seized  by  H.  C.  Miller  in  suit  No.  3444  on 
the  docket  of  the  Fifth  District  Court.  It  is  further  ordered  that  plain- 
tiff in  rule  pay  costs  of  both  courts. 

Reheariog  refused. 


No.  4769. 

State  of  Louisiana,  ex  rel.  John  T.  Hayes,  v.  The  City  of  New 

Orleans. 

The  order  of  the  oonrt  a  qua  diasolTing  the  iqjonctloii  In  this  case  is  one  which,  in  the 
opinion  of  this  court,  might  work  an  irreparable  ii\|ary  to  the  relator^  therefore  Uie 
relator  had  a  right  to  appeal  fi>om  it.  The  Jndge  below  erred  in  dissolving  the  liyanc* 
tion. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Raw^ 
kins,  J.    A,  P.  Fields  Attorney  General,  for  relator  and  appellant. 
George  8.  Lacey,  City  Attorney,  for  defendant  and  appellee. 

Taliaferro,  J.  An  injunction  was  obtained  by  the  plaintiff  to 
restrain  and  prevent  the  city  authorities  from  sending  to  the  hospital 
of  Dr.  Anfoux  indigent  persons  afflicted  with  the  small-pox,  to  be 
taken  care  of  and  treated  in  that  hospital  at  the  public  expense.  The 
plaintiffs  allege  that  by  an  act  of  the  Legislature  passed  in  the  year 
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1872|  provision  was  made  for  the  beoeflt  ot  indigent  persons  afflicted 
with  small-pox  and  other  contagious  disorders,  by  directing  that  such 
patients  should  be  removed  to  the  Luzenberg  Hospital  for  treatment 
and  attention  at  the  expense  of  the  city,  and  making  it  unlawful  for 
any  of  the  city  authorities  to  infringe  the  provisions  of  the  act  and 
prescribing  penalties  for  any  violation  of  the  law. 

The  answer  is  a  general  denial,  and  it  alleges  the  unconstitutionality 
of  the  act  of  the  Legislature  relied  upon  by  the  plaintiffs;  and  upon  a 
rule  to  show  cause  why  the  injunction  should  not  be  dissolved,  as,  upon 
bond  given  by  the  city,  and  after  hearing  the  parties,  the  court  so 
•ordered. 

From  this  order  the  plaintiffs  have  appealed. 

The  order  dissolving  the  injunction  is  one  which,  in  our  opinion, 
might  work  an  irreparable  injury ^  and  we  therefore  conclude  the 
plaintiff  had  a  right  to  appeal  from  it. 

We  think  the  court  erred  in  dissolving  the  injunction. 

It  is  therefore  decreed  that  the  order  appealed  from  be  annulled  and 
«et  aside;  that  the  injunction  be  reinstated,  and  that  this  case  be  re- 
manded to  the  court  of  the  first  instance  to  be  proceeded  with  according 
to  law,  the  defendant  and  appellee  paying  the  costs  of  appeal. 


No.  3a92. 
Charles  A.  M.  Poutz  v.  Augustb  Rbgoio. 

▲  writ  of  attachment  can  be  diseolTed  by  exception  as  well  as  by  rule  to  show  oanse.  This 
course  is  pointed  out  In  the  S58th  article  of  the  Code  of  Practice  which  declares:  "If  the 
defendant,  thus  made  a  party  to  a  suit,  appear  after  having  been  served  with  the  cita- 
tion, or  prove  in  a  summary  way,  after  having  given  due  notice  in  writing  to  the  adverse 
party,  that  the  allegations  on  which  the  order  for  attachment  had  been  obtained  were 
false,  such  attachment  shall  be  dissolved,  Mid  the  party  will  be  allowed  to  proceed  in  his 
defense  as  in  ordinary  suits." 

^e  exception  in  this  case  was  in  writing,  and  this  is  the  notice  required  by  law.  Defend* 
ant  might,  under  the  practice  which  has  grown  up  since  the  Code  was  adopted,  have 
taken  a  rule  to  show  cause,  but  there  is  no  reason  why  he  should  not  pursue  the  course 
pointed  out  by  the  written  law,  instead  of  that  which  convenience  has  made  customary. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Plaque- 
mines.   Pardee^  J.    £!.  JET.  MoCaleh  and  James  Foulhouze^  for  plain- 
tiff and  appeUant.     Sambola  <&  Ducros,  for  defendant  and  appellee. 

Morgan  J.  Plaintiff  instituted  suit  against  the  defendant,  and  upon 
his  allegation  that  the  defendant  was  about  to  convert  his  property  into 
money  with  intent  to  place  it  beyond  the  reach  of  his  creditors,  and 
that  he  had  mortgaged  bis  property  and  had  caused  the  mortgage  to  be 
inscribed  with  intent  to  give  an  unfair  preference  to  Edward  Reggio, 
obtained  a  writ  of  attachment  against  his  property. 
20 
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To  this  proceeding,  after  bondiDg  the  property  attached,  the  defend- 
ant excepted  npon  various  grounds,  amoDg  others,  that  no  facts  were 
stated  in  support  of  the  affidavit  for  attachment,  and  that  the  affidavit 
is  untrue. 

The  exception  was  maintained  and  the  attachment  set  aside.  Plain- 
tiff has  appealed. 

In  this  court  he  says  that  the  only  question  necessary  to  be  decided  is,. 
"  can  a  writ  of  attachment  be  dissolved  by  exception,  or  is  a  rule  to- 

» 

show  cause  the  proper  mode  of  proceeding  t  " 

We  answer  that  defendant's  cause  is  pointed  out  in  the  258th  article 
of  the  Code  of  Practice  which  declares  '*if  the  defendant,  thus  made  a 
party  to  a  suit  appear,  after  having  been  served  with  the  citation,  or 
prove  in  a  summary  way,  after  having  given  due  notice  in  writing  Uy 
the  adverse  party,  that  the  allegations  on  which  the  order  for  attach- 
ment had  been  obtained  were  false,  such  attachment  shall  be  dissolved,, 
and  the  party  will  be  allowed  to  proceed  in  his  defense  as  in  ordinary 
suits.'*  The  exception  was  in  writing,  and  this  is  the  notice  required 
by  law.  He  might,  under  the  practice  which  has  grown  up  since  the 
Code  was  adopted,  have  taken  a  rule  to  show  cause,  but  we  see  no  rea- 
son why  he  should  not  pursue  the  course  pointed  out  by  the  written 
law  instead  of  that  which  convenience  has  made  customary. 

On  the  merits  of  the  exception  we  think  the  judgment  is  sustained 
by  the  evidence. 

Judgment  affirmed. 


No.  3289. 
William  Dbbw  v.  Attakapas  Mail  Transportation  Compant  ani^ 

TUPPER. 

The  plaintfff  having  alleged  that  he  was  the  owner  of  the  boat  for  iqjory  to  which  he  olaJm» 
damages,  it  was  not  competent  for  him  to  prove  that  he  was  not  the  owner,  bat  only  the 
charterer,  and  interested  in  another  and  very  different  capacity  from  that  of  owner. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    TMard^ 
J.     William  Orant,  for  plaintiff  and  appellee.    Breaux  <&  Fenner^ 
for  defendants  and  appellants. 

Taliaferro,  J.  This  suit  was  brought  to  recover  $748  damages 
suffered  by  the  plaintiff,  as  he  alleges,  from  a  collision  between  the 
steamers  Warren  Bell  and  Mary  Gray  in  the  Bayou  Teche,  on  the 
fourteenth  of  June,  1869,  by  which  the  Mary  Gray  was  sunk.  The 
plaintiff  charges  that  this  collision  was  caused  by  the  gross  careless- 
ness of  the  master  and  officers  of  the  Warren  Bell. 

The  answer  is  a  general  denial. 
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The  plaintiff  had  judgmeDt  and  the  defendant  has  appealed. 

A  bill  of  exceptions  was  taken  on  the  part  of  the  defendant  to  the 
admission  of  evidence  to  prove  that,  at  the  time  of  the  accident,  the 
plaintiff  was  in  possession  of  the  Mary  Gray  as  charterer,  on  the 
gronnd  that  there  being  no  allegation  of  possession  on  his  part  other 
than  as  owner,  proof  of  possession  as  charterer  coald  not  be  admitted 
for  want  of  proper  and  sufficient  averments  to  admit  such  testimony; 
the  allegations  of  the  plaintiff  in  his  petition  being  that  he  was  owner, 
he  could  not  contradict  them.  We  think  the  objection  to  the  admis- 
sion of  the  testimony  should  have  been  sustained.  Having  alleged 
that  he  was  the  owner  of  the  boat,  it  was  not  competent  for  him  to 
prove  that  he  was  not  the  owner,  but  only  the  charterer,  and  inter- 
ested in  another  and  very  different  capacity  from  that  of  owner.  There 
being  then  no  evidence  of  interest  to  enable  the  plaintiff  to  prosecute 
a  suit  for  dai^ages,  the  plaintiff  fails  in  his  case. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
annulled,  and  that  this  suit  be  dismissed  as  of  nonsuit. 


No.  3371. 
James  B.  Tatlob  et  al.  t;.  Charles  Laueb  et  al. 

The  defendants  invoke  their  title  as  purchasers  by  mesne  oonreyance  fix)m  the  snooessioii 
of  Elizabeth  Clew  through  John  P.  Clew,  who  acquired  the  property  trom  that  suooessioD 
under  the  last  will  and  testament  of  Elisabeth  Clew,  duly  approved,  registered  and 
executed  by  Judgment  of  the  Second  District  Court,  and  put  into  possession  as  universal 
legatee  under  that  wiU,  this  action  of  the  Second  District  Court  of  New  Orleans  being, 
as  it  seemSf  predicated  upon  the  proof  that  the  wiU  of  the  decedent  had  been  duly 
admitted  to  probate  by  a  decree  of  the  surrogate  of  the  county  of  New  York. 

Bights  acquired  by  third  parties  by  virtue  of  a  judgment  which  is  rendered  by  a  court  of 
competent  Jurisdiction  after  fulfillment  of  $31  the  legal  forms  and  requisites,  and  which 
is  final  and  executory,  become,  as  a  genen^  rule,  fixed  and  absolute,  and  can  not  be 
divested  by  a  subsequent  reversal  of  the  Judgment  ui>on  a  devolutive  appeal. 

An  exception  to  the  above  mentioned  rule  would  be  where  fraud  had  been  practiced  in 
obtaining  tiie  final  Judgment  and  the  party  in  interest  was  party  to  the  fraud,  or  where 
the  fraud  is  apparent  upon  the  record  and  could  have  been  detected  by  an  inspection  of 
it.  No  exception  of  tA^iis  sort  is  pretended  to  exist  against  the  rights  claimed  by  the 
defendants. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     ThSard^ 
J.     Wallace  <&  Ha/ndlin,  for  plaintiffs  and  appellees.    O.  JRaseliua  dt 
A,  Philips,  for  defendants  and  appellants. 

Taliafebbo,  J.  The  plaintiffs  sue  as  heirs  at  law  of  Elizabeth  Clew, 
deceased,  to  recover  a  lot  of  ground  in  the  city  of  New  Orleans  in 
possession  of  the  defendants,  who,  in  answer  to  the  petition  of  the 
plaintiffs,  allege  that  they  are  the  legal  owners  of  the  property  under 
Tegular  and  valid  deeds  of  conveyance. 
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Jadgment  was  rendered  in  favor  of  plaintiffs,  and  the  defendants 
bave  appealed. 

Elizabeth  Day,  wife  of  John  P.  Clew,  died  in  the  city  of  New  York 
on  March  4,  1859,  leaving  property  of  considerable  value  in  the  city 
4>f  New  Orleans.  During  that  month  Asa  P.  Cochran,  a  resident  of 
New  Orleans,  applied  for  the  administration  of  her  estate.  Clew,  the 
surviving  husband,  opposed  this  application  of  Cochran,  representing 
that  his  wife  had  left  a  will  constituting  him  her  universal  legatee. 
Afterwards,  Cochran  filed  another  petition  setting  forth  that  he  repre- 
sented, under  power  of  attorney,  the  legal  heirs  of  the  deceased,  and 
arged  this  as  an  additional  reason  why  he  should  be  appointed  admin- 
istrator, and  alleged  further  that  the  last  will  and  testament  of  Mrs. 
Clew,  under  which  John  P.  Clew  claimed  to  be  universal  legatee,  was 
then  in  litigation  in  New  York  and  its  validity  as  a  last  will  was  being 
contested.  Clew  thereupon  rejoined  by  another  opposition  denying 
that  the  plaintiffs  were  the  heirs  of  his  deceased  wife,  or  that  she  died 
intestate.  He  affirmatively  set  up  the  will  as  being  in  due  form  under 
the  laws  of  the  State  of  New  York ;  that  the  will  had  been  presented 
to  the  surrogate  of  the  county  of  New  York  for  probate ;  that  it  was 
on  file  among  the  archives  of  his  office  and  could  not  be  withdrawn. 
With  this  amended  opposition  he  filed  a  certified  copy  of  the  will.  He 
prayed  that  upon  due  proof  being  made  the  will  be  admitted  to  probate, 
and  prayed  for  a  commission  to  take  testimony  in  New  York. 

This  took  place  in  April,  1859.  Some  time  subsequently,  in  January, 
1861,  Clew  filed  a  supplemental  petition  in  which  he  represented  that 
eince  the  filing  of  his  original  petition  the  last  will  of  Mrs.  Clew  had 
been  admitted  to  probate  by  the  surrogate  of  the  county  of  New  York 
and  filed  a  duly  certified  copy  of  the  will  and  of  its  probate  in  the 
court  of  the  surrogate,  and  prayed  to  be  confirmed  as  executor  and  for 
an  inventory.  An  order  was  rendered  on  the  same  day  for  the  ap- 
proval, registration  and  execution  of  the  will  and  for  the  confirmation 
of  the  petitioner  as  executor.  An  inventory  having  been  made,  letters 
were  issued  to  Clew  upon  his  executing  bond  in  the  sum  of  twenty 
thousand  dollars. 

The  war  coming  on,  things  remained  in  statu  quo  until  the  twenty- 
ninth  March;  1866.  Clew  filed  a  petition  praying  to  be  relieved  from 
the  executorship,  presented  his  final  account  and  prayed  to  be  put  into 
possession  of  the  succession  as  universal  legatee.  He  was  accordingly 
recognized  as  the  universal  legatee  and  put  into  possession  of  the  prop- 
erty of  the  succession,  among  which  was  the  property  forming  the 
subject  of  this  litigation.  He  then  sold  (in  April,  1866),  the  property 
in  controversy  to  James  G.  Gernon  who,  failing  to  pay  the  credit  por- 
tion of  the  price  when  it  became  due,  was  proceeded  against  and 
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jndgmeot  being  obtained,  execution  iesued  and  the  property  purchased 
by  Gernon  from  Clew  was  seized  and  sold,  the  defendants  in  this  suit 
becoming  the  parchasers  in  Aprils  1869.  In  May,  1 870,  Cochran,  claim- 
ing  to  represent  the  heirs  at  law  of  Mrs.  Clew,  brought  an  action  in 
the  Second  District  Court  to  annul  and  set  aside  the  judgment  of  that 
court  recognizing  John  F.  Clew  as  universal  legatee  of  Elizabeth  Clew, 
and  patting  him  in  possession  of  her  estate,  on  the  ground  that  it  had 
been  iroprovidently  rendered,  and  showed  that  the  decree  of  the  sur- 
rogate of  New  York  admitting  the  will  to  probate  had  been  annulled 
by  a  judgment  of  the  Supreme  Court  of  the  State  of  New  York, 
which  recognized  the  heirs  represented  by  him  as  entitled  to  the  estate^ 
and  declaring  that  Elizabeth  Clew  had  died  intestate. 

This  suit,  instituted  by  Cochran  to  annul,  was  brought  against  P.  B* 
Foulke,  public  administrator,  representing  the  succession  of  John  F. 
Clew  who,  pending  these  proceedings,  had  died.  In  June,  1870,  a 
judgment  was  rendered  by  the  Second  District  Court  annulling  the 
decree  of  March,  1866,  putting  John  F.  Clew  in  possession  as  universal 
legatee,  and  declaring  that  Elizabeth  Clew  died  intestate.  After  thia 
judgment  was  rendered  and  became  executory,  in  July,  1870,  the  plain- 
tiffs instituted  the  present  suit  against  the  defendants  as  third  posses- 
sors of  the  lot  of  ground  sold  by  John  F.  Clew  to  Gernon,  and  sold 
under  execution  and  purchased  by  the  defendants. 

We  think  the  judgment  ot  the  lower  court  erroneous.  We  are 
unable  to  find  in  the  record  any  evidence  that  satisfies  us  that  the 
defendants,  in  purchasing  the  property  in  question,  had  any  knowledge 
of  the  contestation  going  on  upon  appeal  in  the  Supreme  Court  of  New 
York,  and  that  the  validity  of  the  will  of  Mrs.  Clew  was  still  contin- 
gent when  they  purchased  the  property  at  sheriff^s  sale  in  April,  1869. 
They  invoke  their  title  as  purchasers  by  mesne  conveyance  from  the 
succei^ssiou  of  Elizabeth  Clew  through  John  F.  Clew,  who  acquired  the 
property  from  that  succession  under  the  last  will  and  testament  of 
Elizabeth  Clew,  duly  approved,  registered  and  executed  by  a  judgment 
of  the  Second  District  Court  and  put  into  possession  as  universal 
legatee  under  that  will.  This  action  of  the  Second  District  Court  of 
New  Orleans  being,  as  it  seems,  predicated  upon  the  proof  that  the  will 
of  the  decedent  had  been  duly  admitted  to  probate  by  a  decree  of  the 
surrogate  of  the  county  of  New  York. 

Rights  acquired  by  third  parties  by  virtue  of  a  judgment  rendered 
by  a  court  of  competent  jurisdiction  after  the  fulfillment  of  all  the 
legal  forms  and  requisites,  and  which  is  final  and  executory,  become 
as  a  general  rule,  fixed  and  absolute,  and  can  not  be  divested  by  a 
subsequent  reversal  of  the  judgment  upon  a  devolutive  appeal.  An 
exception  to  this  rule  would  be  where  fraud  had  been  practiced  in  ob- 
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taining  the  fioal  judgment  aud  the  party  in  interest  was  a  party  to  the 
fraud,  or  where  the  fraud  is  apparent  upon  the  record  and  could  have 
been  detected  by  an  inspection  of  it.  No  exception  of  this  sort  is  pre- 
tended to  exist  against  the  rights  claimed  by  the  defendants.  12  An. 
346.     8  La.  424.    16  La.  433.    5N.  S.2L4.     10  An.  275. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled  and  set  aside.  It  is  further  ordered  that  there  be  judgment 
in  favor  of  the  defendants,  quieting  them  in  their  title  and  possession 
of  the  property  in  controversy,  the  plaintiffs  and  appellees  paying 
costs  iu  both  courts. 

Rehearing  refused. 


No.  3404. 
Mrs.  Wm.  A.  M.  Winter  v.  City  op  New  Orleans. 

ThiB  suit  can  not  be  maintaiDed  under  the  provisions  of  Art.  509.  C  C.  and  section  318.  of 
the  Revised  Statutes,  on  which  plaintiff  relies  in  claiming  the  batture  to  which  ahe 
alleges  to  be  entitled,  inasmnch  as  she  is  not  a  riparian  proprietor  and  does  not  even  own 
the  soil  situated  on  the  edge  of  the  water. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Xea«- 
mo7it  J.  0.  F.  Buekf  for  plaintiff  and  appellant.  Oeo.  S.  Laoeyf 
City  Attorney,  for  defendant  and  appellee. 

Morgan  J.  On  the  seventh  of  July,  1848,  plaintiff  purchased  a 
certain  lot  of  ground  ''  situated  in  the  suburb  Delord  of  this  city,  in 
aqnare  bounded  by  Front  Levee,  Suzette,  New  Levee  and  G-aiennie 
4streets,  measuring  twenty-one  feet,  three  inches  and  six  lines  front,  on 
Front  Levee  street,  by  ninety  feet  in  depth  and  front  on  Gaiennie 
ctreet. " 

She  brings  the  present  action  under  the  article  509  of  the  Code  and 
section  318  of  the  Revised  Statutes^  alleging  that  she  is  a  riparian  pro- 
prietor and  as  such  entitled  to  all  the  batture  which  has  formed,  or 
which  may  form  in  front  of  her  property,  excepting  so  much  of  it  as 
may  be  necessary  for  public  utility  and  use,  and  that  batture  sufficient 
to  be  made  available  by  her  has  accumulated  in  front  of  her  property. 
She  prays  for  judgment  decreeing  her  to  be  the  owner  of  the  battare 
formed  in  front  of  the  property  above  described,  between  it  and  the 
Mississippi  river  to  a  width  between  parallel  lines  of  twenty-one  feet 
six  inches  and  three  lines,  excepting  so  much  thereof  as  shall  be  ascer- 
tained to  be  necessary  for  puriioses  of  public  utility,  and  that  she  be 
put  in  possession  thereof. 

The  art.  509  C.  C.  declares  that  *'  the  alluvion  belongs  to  the  owner 
of  the  soil  situated  on  the  edge  of  the  water,   whether  it  be  a  river  or 
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stream,  and  whether  the  same  be  navigable  or  not,  who  is  bound  to 
leave  public  that  portion  of  the  bank  which  is  required  by  law  for  the 
pnblio  nse. "  Section  318  of  the  Revised  Statutes  provides  that 
^*  whenever  the  riparian  owner  of  any  property  in  the  incorporated 
towns  or  cities  in  this  State  is  entitled  to  the  right  of  accretion,  and 
battnrehas  been  formed  in  front  of  his  land  more  than  is  necessary  for 
public  usoj  which  the  corporation  withholds  from  him,  he  shall  have 
the  right  to  institute  suit  against  the  corporatiou  for  so  much  of  the 
batture  as  may  not  be  necessary  for  public  use,'*  etc. 

The  difficulty  in  the  way  of  the  plaintiff,  under  the  article  of  the 
Code  upon  which  she  relies  is,  that  she  does  not  own  the  soil  situated 
on  the  edge  of  the  water,  and  her  difficulty  as  regards  the  section  of 
the  Revised  Statutes  is,  that  she  is  not  a  riparian  owner,  and  her  last 
•difficulty  is,  that  inasmuch  as  she  purchased  property  fronting  on  Front 
Levee,  we  can  not  alter  her  title  so  as  to  make  it  front  to  the  river. 

It  is  therefore  ordered,  adjudged  aud  decreed  that  the  judgment  of 
the  District  Court  be  affirmed  with  costs. 


No,  2827. 
Richard  Francis  v,  William  Lavinb  et  als. 

All  the  oljeotioiu  nrfjed  in  this  case  as  grounds  for  dismissing  the  appeal,  except  the  last, 
irere  waived  by  failing  to  file  the  motion  within  three  days  after  the  return  day. 

As  to  the  last  objection  referred  to—which  is  that  all  the  parties  interested  in  the  Judgment 
haye  not  been  made  parties  to  the  appeal,  it  is  untenable.  There  is  in  the  record  an 
order  for  an  appeal  granted  on  motion  in  open  court,  and  the  bond  is  executed  in  fkvor 
of  the  clerk.    All  the  parties  who  have  not  appealed  are  appellees. 

The  defendants,  except  one,  who  has  not  appealed  with  the  rest,  pleaded  certain  exceptions 
and  answered  to  the  merits.  The  case  was  submitted  to  the  Judge  on  the  merits,  with* 
out  his  being  previously  required  to  dispose  of  the  exceptions.  The  rule  is  that  the 
exceptions  are  considered  as  abandoned  in  such  a  contingency. 

This  rule  is  not  inapplicable  because  the  defendants  were  not  present  at  the  trial.  If  they 
desired  their  exceptions  passed  upon  by  the  court  it  was  their  duty  to  be  present,  to 
urge  it,  before  the  case  was  taken  up  on  its  merits. 

The  defendants  ot^ect  that  a  dispate  among  the  owners  relative  to  the  employment  and  sale 
of  a  Tossel  belongs  exclusively  to  the  admiralty  Jurisdiction,  and  that  the  State  courts 
are  without  Jurisdiction.  That  is  not  the  question  involved  in  this  case.  It  is  whether 
the  defendants  shall  pay  damages  for  breach  of  the  contract  of  partnership,  and  also 
whetiier  there  shaU  be  a  settlement  of  partnership. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Plaque- 
mines.   Pardee,  J.    J^.  H.  McOaUh,  for  plaintiff  and  appellee. 
George  L,  Bright,  for  defendants  and  appellants. 

On  Motion  to  Dismiss. 

LuDELiNG,  C.  J.  A  motion  to  dismiss  the  appeal  has  been  made  on 
the  grounds,  that  the  order  for  an  appeal  granted  on  motion  in  open 
court,  has  not  been  complied  with ;  that  the  appeal  bond  is  not  in  com^ 
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pliance  with  said  order ;  that  after  granting  an  appeal  and  fixing  the 
return  day  and  the  amount  of  the  bond,  the  district  jadge  had  no 
jurisdiction  over  the  case,  and  that  he  could  not  change  the  amount  of 
the  appeal  bond ',  and  that  all  the  parties  interested  in  the  judgment 
have  not  been  made  parties  to  this  appeaK  All  the  objections  urged 
as  grounds  for  dismissing  the  appeal,  except  the  last,  were  waived  by 
failing  to  file  the  motion  within  three  days  after  the  return  day,  the 
twenty-fifth  day  of  April,  1870.  On  that  day  the  transcript  was  filed,, 
and  the  motion  to  dismiss  w^s  filed  on  the  thirtieth  day  of  April,  1870. 
12  La.  480;  2  An.  198;  3  An.  326;  4  An.  514;  6  An.  115;  11  An.  618. 

The  last  objection  is  untenable.  We  find  in  the  record  an  order  for 
an  appeal  granted  oix  motion  in  open  court,  and  the  bond  is  executed 
in  favor  of  the  clerk.  We  think  all  the  parties  who  have  not  appealed 
are  appellees. 

It  is  therefore  ordered  that  the  motion  to  dismiss  be  overruled. 


On  Its  Merits. 

WrLT,  J.  This  case  was  before  this  court  in  April,  1869,  and  was 
remanded  in  order  that  the  necessary  parties  might  be  properly  cited. 
21  An.  265.  It  is  a  suit  for  settlement  of  the  partnership  which  existed 
between  the  plaintiff  and  defendants  in  the  pilotage  business,  and  also 
for  damages  for  breach  of  the  partnership  contract  by  the  defendants. 
The  court  gave  judgment  against  the  defendants  in  favor  of  the  plain- 
tiff for  one  thousand  dollars,  and  also  decreed  that  the  pilot  boat 
''  Robert  Brnce,"  the  property  of  the  partnership,  be  sold  and  the  pro- 
ceeds be  equally  divided  between  the  partners,  the  plaintiff  and  defend- 
ants. From  this  judgment  all  the  defendants,  except  Alfred  J.  Rniz,. 
have  appealed. 

The  defendants,  except  Ruiz,  pleaded  certain  exceptions  and  answered 
to  the  merits.  The  case  was  submitted  to  the  judge  on  the  merits, 
without  his  being  previously  required  to  dispose  of  the  exceptions; 
and  the  rule  is  that  the  exceptions  are  considered  as  abandoned  in  sach 
a  contingency. 

The  defendants,  however,  insist  that  as  they  were  not  present  at  the 
trial,  the  rule  stated  is  not  applicable  to  them.  If  they  desired  their 
exceptions  passed  upon  by  the  court,  it  was  their  duty  to  be  present  ta 
urge  it  before  the  case  was  taken  up  on  the  merits.  There  is  nothing 
in  the  record  showing  that  the  answer  filed  in  behalf  of  Ruiz  was  an- 
authorized,  nor  has  he  made  any  objection  to  it  in  this  court. 

We  consider  that  all  the  parties  were  before  the  court ;  and  upon 
examining  the  evidence  we  find  that  it  fully  sustains  the  judgment  of 
the  court  below. 
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There  is  no  force  in  the  objection  that  the  plaintiff  introduced  at  the 
second  trial  the  proof  of  T^itoesses  taken  at  the  first. 

The  defendants  object  that  a  dispute  among  the  owners  relative  to 
the  employment  and  sale  of  a  vessel  belong^«  exclusive  to  the  admiralty 
jnrisdiction  and  the  State  courts  are  without  jurisdiction.  That  is  not 
the  question  in  this  case.  It  is  whether  the  defendants  shall  pay 
damages  for  breach  of  the  contract  of  partnership,  and  also  whether 
there  shall  be  a  settlement  of  the  partnership. 

There  are  other  objections  but  they  are  purely  technical  and  withoai 
weight. 

Judgment  affirmed. 

Rehearing  refused. 


No.  3297. 
JosiAH  B.  Richardson  v.  Jambs  £.  Zuntz. 

Mere  words  spoken,  bowever  much  they  may  be  oslculated  to  excite  and  irritate,  do  not 
jnstify  an  asaaalt  and  battery.  The  law,  in  deference  to  human  infirmities,  concedes 
something  in  favor  of  an  accused  party,  where  it  is  shown  there  was  great  provocation, 
and  in  civil  actions  snch  provocation  may  go  in  mitigation  of  damages,  but  never  in 
jnatiflcation  of  the  unlawful  act. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leaumantf 
J.  Jury  trial.  L,  A,  Sheldon  and  Henderson^  Homor  dt  Benediety 
for  plaintiff  and  appellant.     A,  A.  Aioeha,  for  defendant  and  appellee. 

Taliaferro,  J.  The  petition  alleges  that  the  defendant  on  the 
ninth  of  July,  1869,  made  an  assault  upon  the  plaintiff  with  great  vio- 
lence and  struck  and  beat  him  upon  the  head,  neck,  arms  and  other 
parts  of  the  body  with  a  heavy  cane  or  stick,  causing  great  bodily 
injury  and  pain,  rendering  him  incapable  of  pursuing  his  ordinary 
bnsinejss  occupation  and  causing  him  great  e^fpense  for  surgical  aid 
and  attention  necessary  from  the  disabled  condition  into  which  he  waa 
thrown  by  the  injuries  inflicted  upon  his  person  by  the  blows  received 
from  the  defendant.  For  this  alleged  violence  and  consequent  inju- 
ries, suffering,  Joss  of  time  from  his  business  affairs,  and  expense  of 
medical  and  sur^zical  aid,  he  prays  judgment  in  damages  against  the 
defendant  for  $25,000. 

The  answer  is  a  general  denial. 

The  case  was  twice  tried  in  the  court  below,  and  each  time  before  a 
jury.  Each  trial  resulted  in  a  verdict  of  the  jury  in  favor  of  the  de- 
fendant. 

The  plaintiff  prosecuted  this  appeal. 

From  the  evidence  we  deduce  the  following  state  of  facts :  On  the 
day  of  the  occurrence  of  this  assault  the  defendant  took  from  the 
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l>aDking  house  of  Samuel  Smith,  at  the  corner  of  Camp  and  Common 
atreets,  a  heavy  cane  contailiing  a  dangerous  weapon,  and  started  with 
it  along  Common  street  down  towards  St.  Charles  street,  in  the  direc- 
tion of  the  office  or  place  of  business  of  the  plaintiff.  A  friend  of  the 
defendant  knowing  his  purpose  followed  him,  fearing  bad  conse* 
•quences  might  result  if  a  rencontre  ensued  while  the  defendant  held 
this  dangerous  weapon,  and  overtaking  him  before  he  reached  the 
plaintiff^s  room  on  St.  Charles  street,  took  the  weapon  from  him,  and 
^ve  him  in  place  of  it  a  stick  or  cane  about  three-quarters  of  an  inch 
in  diameter.  With  this  cane  he  walked  into  the  house  where  the 
plaintiff  had  a  room  in  the  second  story  and  awaited  the  coming  down 
«tairs  of  the  plaintiff.  The  defendant  himself  says  in  his  own  testl* 
mony  that  he  went  up  stairs  after  the  plaintiff,  and  the  plaintiff  hid 
liimself.  At  the  foot  of  the  stairs  when  the  plaintiff  came  down  the 
defendant  made  the  attack,  striking  the  plaintiff  several  violent  blows 
about  the  head  and  shoulders,  as  well  as  on  the  other  parts  of  Ms 
body.  The  plaintiff  had  no  weapons  of  any  sort,  and  made  no  resist- 
ance other  than  throwing  up  hie  arms  to  ward  off  the  blows.  He  sue- 
<seeded  in  getting  out  upon  the  banquette  and  ran  in  the  direction  of 
Canal  street.  The  defendant  pursued,  and  at  a  short  distance  beyond 
the  Southern  Bank  they  were  seen  struggling  for  possession  of  the 
•cane,  the  plaintiff  having  seized  one  end  of  it.  At  this  juncture  the 
defendant  drew  a  pistol  and  threatened  to  shoot  the  plaintiff  if  he  did 
not  let  go  the  cane.  The  latter  thereupon  let  go  his  hold  on  the  cane^ 
and  as  the  former  was  about  to  strike  the  plaintiff,  two  of  the  witnesses 
on  the  spot  cried  out,  'Hhat*s  enough,"  and  the  affair  ended.  The 
plaintiff  was  severely  but  not  dangerously  hurt.  He  bled  profusely 
from  the  blows  inflicted,  was  removed  to  his  boarding  house,  and  waa 
under  the  care  of  a  surgeon  ior  about  ten  days,  Ave  of  which  he  was 
•confined  to  his  room. 

That  the  verdicts  rendered  by  the  juries  in  this  case  are  clearly  un- 
warranted by  the  evidence  there  can  be  no  doubt.  The  indge  a  quo 
ao  believed,  for  in  his  refusal  to  grant  a  new  trial  after  the  second  ver- 
dict was  rendered,  he  said  :  '*  Being  of  opinion  that  the.  verdict  in  this 
-case  is  erroneous,  but  the  ends  of  justice  requiring  the  motion  to  be 
overruled,  this  case  having  been  twice  tried  by  different  juries  with 
the  same  result,  it  is  ordered  that  the  rule  be  dismissed." 

Here  is  a  cat^e  in  which  a  party,  no  doubt  believing  himself  to  have 
been  traduced  by  another,  and  was  greatly  provoked  and  incensed 
against  him,  states  himself  that  '*for  the  threats  he  made  I  intended 
to  chastise  him,  and  I  did  chastise  him.  I  did  it  for  peijury  also.  He 
perjured  himself  and  published  lies  and  tried  to  levy  blackmail."  To 
inflict  punishment  with  his  own  hands  upon  the  plaintiff  was  a  deter* 
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minatioD  of  the  defendaDt  deliberately  formed  and  deliberately  eze- 
cated.  Id  doing  this  he  violated  law,  beoaase  he  ig  not  permitted  to 
be  his  own  avenger.  The  law  gives  redress  for  injuries  such  as  the 
defendant  complained  of  against  the  plaintiff,  and  he  was  at  liberty  to 
invoke  the  law  for  redress.  He  could  legally  resort  to  no  other  means 
to  have  the  offender  puuished,  and  if  he  did,  he  became  himself  a 
tranflgressor  of  the  law.  It  is  plain  to  see  the  evil  consequences  that 
would  result  from  permitting  every  man  to  judge  of  the  kind  and 
^quantum  of  punishment  that  should  be  inflicted  upon  those  whom  he 
might  accuse  of  having  done  him  wrong.  It  is  one  of  the  great  under- 
lying principles  of  organized  society  that  each  of  its  members  waives 
any  natural  right  he  might  have  had  to  be  the  judge  of  his  own  griev- 
ances and  to  be  the  vindicator  of  his  own  wrongs,  by  conceding  that 
right  to  the  State,  a  power  wiser  than  himself,  to  determine  the  char- 
acter of  the  injuries  he  may  have  to  complain  of,  and  abler  than  him- 
self to  vindicate  his  wrongs.  This  principle,  founded  in  reason  and 
philosophy,  equalizes  the  strong  man  with  the  feeblld  one,  and  is  in- 
tended to  afford  protection  alike  to  every  one  in  his  person  and  prop- 
-erty,  to  insure  peace  and  order  in  the  community,  and  to  promote 
justice  among  men  by  securing  every  one  in  his  rights,  and  punishing 
offenders  by  the  infliction  of  penalties  proportionate  to  their  offenses. 
Outrnge,  wild  disonler  and  crime  would  become  dominant  in  the  land 
if  every  man  were  left  free  to  be  his  own  judge  and  executioner.  A 
l)ad  man  influenced  by  malice  might  beat,  wound  and  ill  treat  hia 
neighbor  upon  an  accusation  utterly  false.  A  good  man  might  do  the 
«ame  thing  from  the  mistaken  belief  of  having  sustained  an  injury  that 
in  point  of  tact  was  wholly  imaginary.  Deplorable  indeed  would  be 
such  a  state  of  things,  and  to  avoid  it  society  was  organized  and  lawg 
'established. 

Mere  words  spoken,  however  much  they  may  be  calculated  to  excite 
■and  irritate,  do  not  justify  an  assault  and  battery.  The  law,  in 
•deference  to  human  infirmities,  concedes  something  in  favor  of  an  ac- 
cused party,  where  it  is  shown  there  was  great  provocation,  and  in 
•civil  nations  rtuch  provocation  may  go  in  mitigation  of  dauinges,  but 
never  in  ju8titication  of  the  unlawful  act. 

In  the  case  before  us  some  proof  was  adduced  that  the  plaintiff  had 
endeavored,  a  short  time  before  the  attack  was  made  upon  him,  to  pro- 
-cure  a  pistol  for  the  purpose  of  attacking  the  defendant;  but  it  is 
plain  from  all  the  evidence  that  he  drew  no  pistol  on  the  occasion,  and 
it  is  not  pretended  that  he  had  one  on  his  person  during  the  time  the 
defendant  was  beating  him.  It  seems  from  the  testimony  that  he  did 
not  assume  the  attitude  of  a  combatant,  but  that  his  purpose  was  to 
escape  from  the  defendant,  and  that  he  made  no  defense,  other  than  by 
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throwing  up  his  arms  to  ward  off  the  blows  aimed  at  him,  and  by 
grabbing  at  his  assailant  and  at  the  cane  he  was  using  to  shield  him* 
self  from  the  violence  ased  by  the  defendant.  From  the  blows  received, 
the  plaintiff,  there  is  no  doabt,  saffered  bodily  pain  to  a  considerable 
extent,  although  no  permanent  injury  resulted.  It  is  also  apparent 
that  he  suffered  pecuniarily  as  well  as  from  the  sense  of  degradation 
which  such  an  infliction,  whether  justly  or  not,  seems  to  imply.  All 
this  proceeded  from  the  unlawful  act  of  the  defendant.  We  think 
$.500  damages  should  be  awarded  the  plaintiff. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled,  avoided  and  reversed.  It  is  further  ordered  that  the  plaintiff 
recover  fiom  the  defendant  $500  as  damages,  and  that  the  defendant 
pay  costs  in  both  courts. 


Wtlt,  J.,  dissenting,  ''Every  act  whatever  of  man  that  cau8e» 
damage  to  anoth'^r  obliges  him  by  whose  fault  it  happened  to  repair 
it."  Revised  Code,  article  2315.  Under  this  law  the  plaintiff  sues  for 
the  damages  which  he  alleges  he  sustained  by  reason  of  the  assault 
and  battery  which  the  defendant  inflicted  on  him.  It  is  probable  front 
the  beating  which  he  received  that  the  plaintiff  suffered  some  damages, 
but  the  quantum  thereof  is  not  proved  by  any  positive  evidence.  I 
do  not  think  he  ought  to  recover  judgment  against  the  defendant,  re- 
quiring him  to  repair  a  damage,  the  amount  of  which  is  not  proved. 

It  is  urged,  however,  that  a  wholesome  regard  for  the  principles 
lying  at  the  foundation  of  civil  government  requires  us  to  impose  vin- 
dictive damages  in  a  case  like  this,  where  the  defendant  took  the  law 
into  his  own  hands  and  sought  to  avenge  what  he  considered  his  own 
wrongs. 

To  repress  offenses  of  the  kind  at  bar  there  are  two  remedies 5  one  a 
criminal  prosecution  to  vindicate  public  justice,  and  the  other  a  civil 
action  for  the  reparation  of  the  damages  suffered  by  the  party  upon 
whom  the  injury  or  public  wrong  was  inflicted. 

Whether  the  defendant  has  suffered  the  penalties  for  breaking  the 
law  in  a  criminal  prosecution,  does  not  appear.  In  my  opinion  vin- 
dictive damages  are  only  penalties  for  violating  the  law,  and  they 
ought  not  to  be  imposed  in  this  case,  because  criminal  punishment  can 
not  be  inflicted  in  a  civil  action.  This  question  was  elaborately  dis- 
cussed in  the  case  of  Black  1;.  Carrollton  Railroad,  10  An.  37,  and  the 
dissenting  opinion  of  Chief  Justice  Slidell  I  regard  as  the  true  exposi- 
tion of  the  law.  I  will  not  pursue  the  argument,  however,  because  I 
believe  the  reasoning  and  authorities  cited  by  Chief  Justice  Slidell  are 
conclusive  of  the  question. 
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But  the  main  objection  I  baye  to  the  conclaaion  of  my  associates  in 
this  case  is,  they  impose  a  penalty  of  $500  on  the  defendant  after  the 
case  has  been  twice  submitted  to  a  jury,  and  each  time  their  verdict 
has  been  in  favor  of  the  defendant.  Twenty-four  jurors  of  the  vicin- 
age have  considered  the  question  of  damages  submitted  to  them  in 
this  litigatioui  and  they  have  unanimously  agreed  that  the  plaintiff 
has  no  cause  of  complaint.  Besides,  on  examining  the  evidence,  I  find 
no  proof  as  to  the  amount  of  damages  sustained  by  the  plaintifif. 

I  maintain,  therefore,  that  the  finding  of  the  jury  is  not  manifestly 
erroneous,  and  that  their  verdict  ought  not  to  be  disturbed. 

''The  jury  are  the  legitimate  judges  of  the  quantum  of  damages,  in 
assessing  which  the  law  leaves  them  much  discretion.  Their  verdict 
will  be  generally  sustained,  unless  excessive  or  unsupported  by  the 
evidence,  when  the  case  will  be  remanded.*'  See  authorities  collated 
in  Hennen*s  Digest,  page  1061,  section  2. 

If  the  defendant  has  damaged  the  plaintiff,  he  has  the  right  to  hare 
the  amount  thereof  assessed  by  a  jury,  and  if  their  finding  is  not  sup- 
ported by  the  evidence  the  case  should  be  remanded.  I  have  not  lost 
all  confidence  in  the  juries  of  the  country,  and  I  believe  if  the  plaintiff 
can  not  satisfy  a  jury  that  he  has  been  injured,  he  should  have  no 
relief. 

I  therefore  dissent  in  this  case. 

Behearing  refused. 


No.  3306. 
I.  Tharp  v.  0.  V.  Waggner. 

The  DMytion  to  diBmiss  the  appeal  on  the  ground  that  the  bond  ia  not  made  payable  "  to  the 

clerk  of  the  conrt."  can  not  preyaU. 
The  bond  is  given  in  favor  of  H.  L.  Boms,  his  executors  and  administrators  and  assigns. 

The  certificate  to  the  transcript  shows  that  H.  L.  Bams  is  the  clerk  of  the  conrt,  besides 

other  evidence  thereof  in  the  record. 
Without  any  evidence  this  court  will  take  notice  of  the  official  capacity  of  H.  L.  Bums  as  a 

public  officer  of  this  State,  and  will  presume  that  a  Judicial  bond  given  in  his  favor  was 

given  in  reference  to  that  capacity  and  in  reference  to  the  statute  requiring  the  bond  to 

be  given  in  favor  of  the  clerk  of  the  conrt. 
There  is  no  doubt  that  the  bond  could  be  enforced  against  it«  makers,  having  been  given  in 

reference  to  the  law,  aad  this  is  the  proper  test  of  its  sufficiency. 

APPEAL  from  the  Second  Judicial  District  Conrt,  parish  of  JefiEer- 
son.    Pardee,  J.    Hawkins  dt  Tharp y  for  plaintiff  and  appellant. 
Fellowe  d  Mills,  for  defendant  and  appellee. 

On  Motion  to  Dismiss. 

Wtlt,  J.    The  motion  to  dismiss  this  appeal  on  the  ground  that  the 
appeal  bond  is  not  made  payable  ''  to  the  clerk  of  the  court,''  can  not 
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prevail.  The  bond  is  given  in  favor  of  "H.  L.  Burns, 'his  ezecator» 
and  administrators  and  assigns."  The  certificate  to  the  transcript 
shows  that  H.  L.  Bums  is  the  clerk  of  the  court,  besides  other  evidence- 
thereof  in  the  record. 

Without  any  evidence  this  court  will  take  notice  of  the  official 
capacity  of  H.  L.  Burns  as  a  public  officer  of  this  State,  and  will* 
presume  that  a  judicial  bond  given  in  his  favor  was  given  in  reference 
to  that  capacity  and  in  reference  to  the  statute  requiring  the  bond 
to  be  given  in  favor  of  the  clerk  of  the  court.  We  think  there  is 
no  doubt  that  the  bond  could  be  enforced  against  its  makers,  having 
been  given  in  reference  to  the  law,  and  this  is  the  proper  test  of  it» 
sufficiency. 

The  motion  is  overruled. 


On  the  Merits. 

Howell,  J.  This  is  a  suit  against  the  maker  of  a  promissory  note, 
the  defense  to  which  is  that  the  said  note^  and  another  due  at  a  later 
date,  were  given  by  defendant  to  the  payee,  W.  H.  Hannon,  for  the 
interest  of  the  latter  in  a  brickyard,  the  payment  of  said  notes  being 
secured  by  a  mortgage  on  a  certain  brig,  named  Fredonia,  which  was 
by  special  agreement  sold  in  New  York,  on  condition  that  Hannon 
should  accept  half  the  price  thereof  in  full  satisfaction  of  the  said  two 
notes,  which  agreement  was  carried  out  and  the  notes  thereby  extin- 
guished, and  the  plaintiff,  not  acquiring  the  one  sued  on  prior  to  its 
maturity,  can  not  recover. 

Hannon  was  examined  as  a  witness  under  a  commission,  and  he 
states  positively  that  the  net  proceeds  of  the  vessel  paid  only  one  of 
the  notes,  which  he  returned  to  the  defendant,  but  the  other  was  not 
paid,  and  was  not  in  his  possession  at  the  date  of  its  maturity.  The 
other  evidence  in  the  record  does  not  overcome  this  positive  testimony. 
The  defendant  was  a  witness  in  this  case,  and  he  does  not  contradict 
the  statements  of  Hannon  as  to  the  accounts  against  and  sale  of  the 
brig,  the  disposal  of  the  proceeds  and  return  of  the  one  note,  with  a 
report  of  all  these  matters  to  him  by  Hannon.  There  was  therefore 
an  acquiescence  on  his  part.  As  the  evidence  does  not  make  oat  the 
defense,  the  plaintiff  should  recover. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiff  recover  of  defendant  $2750,  with  five  per  cent* 
interest  thereon  from  April  10, 1869,  and  costs. 

Rehearing  refused. 
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No.  4953. 
Succession  of  John  Sheldon  Simonds. 

Sevvn  suits  vers  filed  in  the  Sixth  District  Conrt,  parish  of  Orlesns,  against  W.  C.  Harrison. 
Jadgment  being  given  against  him  in  every  case,  he  took  a  suspensive  appeal  in  all  of 
them,  ftimisbing  bis  bond  with  J.  S.  Simonds  as  security.  Subsequently,  to  save  costs, 
it  was  agreed  between  the  parties  to  the  suits,  that  only  one  record  should  be  made  up 
and  filed  in  the  Supreme  Court,  and  that  its  decision  in  that  case  should  be  the  Judgment 
in  all  the  otiber  cases. 

It  is  impossible  to  see  bow  or  why  the  surety  was,  as  contended,  released  by  that  agreement. 
The  case  which  was  decided  was  a  test  one;  it  was  identical  with  the  other  cases  not  filed 
in  the  Supreme  Court  in  virtue  of  the  agreement  aforesaid,  which  did  not  aflfect  the  sua* 
pensive  appeal  taken.  It  only  dispensed  with  making  more  than  one  transcript,  to  avoid 
nnnecessary  costs. 

APPEAL  from  the  Second  District  Conrt,  parish  of  Orleans.      lis- 
80i,  J.    Homor  dk  Benedietf  for  plaintiflfs  and  appellants.    B.  Ugan, 
for  defendant  and  appellee. 

LuDELiNG,  C.  J.  In  1866  seven  suits  were  filed  in  the  Sixth  District 
Conrt  of  the  parish  of  Orleans  in  favor  of  various  insurance  companiea 
against  W.  C.  Harrison.  There  were  judgments  in  all  the  cases  against 
the  defendant,  who  took  a  suspensive  appeal  in  all  the  cases,  giving 
his  bond  according  to  law  with  John  S.  Simonds  as  security.  Subse- 
quently, to  save  costs,  it  was  agreed  between  the  parties  to  the  suit, 
that  only  one  record  should  be  made  up  and  filed  in  the  Supreme  Court, 
and  that  the  decision  of  the  Supreme  Court  in  that  case  should  be  the 
judgment  in  all  the  other  cases.  It  is  pretended  now,  on  behalf  of 
John  S.  Simonds'  succession,  that  said  agreement  released  the  surety 
on  the  appeal  bond.  We  are  unable  to  see  how  or  why  the  surety  waa 
released.  The  case  which  was  decided  was  a  test  case ;  it  was  identical 
with  other  cases  not  filed  in  the  Supreme  Court  in  virtue  of  the  agree- 
ment aforesaid,  and  the  agreement  did  not  affect  the  suspensive  appeal 
taken — it  only  dispensed  with  making  more  than  one  transcript,  to 
avoid  unnecessary  costs.  The  case  of  Tournillon  v.  Ratcliffe,  20  An» 
179,  is  not  like  the  case  at  bar. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
eourt  be  annulled,  and  that  there  be  judgments  in  favor  of  the  oppo- 
nents, as  follies : 

18.014.  Commercial  Insurance  Company,  $393  75.  Six  per  cent* 
annual  inticrest  from  twenty-ninth  June,  1861.  Clerk's  costs,  $44  80f 
sheriff's  costs,  $17  80. 

18.015.  Firemen*s  Insurance  Company,  $525.  Six  per  cent,  annual 
interest  from  eighteenth  May,  1861,  less  credit  fourteenth  May,  1872, 
of  $118  12.    Clerk's  costs,  $46  30;  sheriff's  costs,  $19  80. 

18.016.  Firemen's  Insurance  Company,  $393  75.  Six  per  cent,  an- 
nual interest  from  twenty-ninth  June,  1861.  Clerk's  costs,  $45  95  f 
aheriff>8  costs,  $17  80. 
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18.017.  Western  Insurance  Company,  $393  75.  Six  per  cent,  in- 
terest per  annum  from  twenty-ninth  June,  1861.  Clerk's  costs,  $45  60; 
sheriff's  costs  $19  80. 

18.018.  Western  Insurance  Company,  $525.  Six  per  cent,  yearly 
interest  from  eighteenth  May,  1861,  less  credit  fourteenth  May,  1872, 
$118  50.    Clerk's  costs,  $45  60;  sheriff's  costs,  $17  80. 

Each  of  the  above  is  also  subject  to  a  credit  of  $1  60  on  costs. 
It  is  further  ordered  that  the  succession  pay  costs  in  both  courts. 
Rehearing  refused. 


26  3-ioi  No.  4991. 

49  1335i 

Thomas  Bradt  v.  Parish  of  Ascension. 

In  Maj,  1872,  plaintiif  institnted  a  anit  against  the  parish  of  Ascension  to  compel  the  presi- 
dent of  the  police  Jury  and  the  treasurer  of  the  parish  to  satisfy  his  claim  for  damages 
in  consequence  of  the  destruction  of  his  hoat  by  a  mob.  The  suit  was  based  upon  reso- 
lutions ef  the  police  Jury  passed  in  1871,  authorizing  the  settlement  of  said  claim  by 
giving  to  plaintiff  the  bonds  of  the  parish  for  #7585,  but  which  resolutions  were  subse- 
quently repealed.  There  was  Judgment  against  plaintiff  who  appealed.  This  appeal, 
however,  was  subsequently  abandoned. 

In  liay,  1873,  the  present  suit  was  instituted.  The  demand  is  to  enforce  what  the  plaintiff 
calls  a  compromise  offered  by  the  parish  in  the  resolutions  of  1871,  before  mentioned. 
The  defense  is  the  plea  of  ret  judicata. 

The  only  difference  between  the  suit  before  the  court  and  the  one  decided  in  May  1872,  is  that 
the  plaintiff  now  asks  for  a  judgment  for  |758S  in  doUara,  whereas  before  he  asked  for  the 
bondt  oi  the  parish  for  that  amount    The  plea  of  ret  jttdicata  must  prevaiL 

It  matters  not  in  what  form  the  question  may  have  been  presented,  if  the  same  question  once 
Judicially  decided  between  the  same  parties  be  again  agitated,  it  must  be  regarded  as  the 
thing  ac^adged. 

It  is  oertsin  that,  had  the  plaintiff  succeeded  in  the  former  suit,  he  could  not  have  instituted 
the  present  one. 

Another  test  is.  that  the  same  evidence  will  support  both  actions. 

There  is  no  force  in  the  ot^Jection  that  this  court  can  not  pass  upon  the  exception  of  ret  judi- 
caia,  because  the  court  a  qua  did  not.  By  agreement  the  exception  was  referred  to  the 
meritfi,  andjthe  Judge  a  quo,  being  of  opinion  that  the  defendant  was  entitled  to  a  judg- 
ment on  the  merits,  expressed  no  opinion  as  to  the  exception.  But  the  whole  case  is  before 
this  court  as  it  was  before  him.  The  court,  therefore,  is  not  precluded  from  deciding 
this  question. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascen- 
sion. Flaggt  J.  S.  P.  Blanc,  Finney  <&  Boland,  fop  plaintiff  and 
appellant.  Frederick  Duffel,  District  Attorney  jpro  tern.,  and  E,  If, 
Simms,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  The  plaintifiF  had  a  trading  boat  which  was  de- 
stroyed in  1870  by  a  mob,  while  it  was  within  the  jurisdiction  of  the 
parish  of  Ascension. 

On  the  third  of  January,  1871,  he  instituted  a  suit  against  the  parish 
for  $12,678,  to  indemnify  his  losses. 

In  March,  1871,  resolutions  of  the  police  jury,  it  is  alleged,  were 
adopted,  authorizing  the  settlement  of  said  claim  of  Thomas  Brady  by 
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giving  bim  bonds  of  the  parish  for  $7585,  payable  in  one  and  two  years. 
Snbaeqaently  the  police  jary  passed  an  ordinance  repealing  said  reso- 
lations.  In  May,  1872,  Brady  instituted  salt  to  compel  the  president 
of  the  police  jary  and  the  treasurer  of  the  parish  to  issue  and  delirer 
to  him  the  bonds  of  the  parish  to  satisfy  his  claim,  under  the  aforesaid 
resolutions. 

The  defense  to  that  suit  was  the  nullity  of  said  resolutions,  because 
the  police  jury  had  not  adopted  them  by  the  requisite  vote,  and  for 
other  reasons  not  now  necessary  to  be  enumerated.  There  was  judg- 
ment in  favor  of  the  defendant  and  against  the  plaintiff,  dismissing 
his  demand  with  costs.  An  appeal  was  granted  on  motion,  returnable 
in  January,  1873,  but  that  appeal  seems  to  have  been  abandoned. 

On  the  twelfth  of  May,  1873,  the  present  suit  was  instituted.  The 
demand  in  this  suit  is  to  enforce  what  the  plaintiff  calls  a  compromise, 
offered  by  the  parish  in  the  resolutions  ot  March,  1871,  before  men- 
tioned. The  only  difference  between  the  suit  before  the  court  and  the 
one  decided  in  May,  1872,  is  that  the  plaintiff  now  asks  for  a  judgment 
for  $7585,  in  dollars,  whereas  before  he  a^ked  for  the  bonds  of  the 
parish  for  that  amount. 

The  plea  of  res  judicata,  filed  by  the  defendant,  should  have  been 
maintained. 

It  matters  not  in  what  form  the  question  may  have  been  presented, 
if  the  same  question,  once  judicially  decided  between  the  same  parties 
be  again  agitated,  it  must  be  regarded  as  the  thing  adjudged.  19  La. 
328;  12  An.  197;  14  An.  799. 

It  is  quite  certain  that  if  the  judgment  had  been  in  favor  of  the 
plaintiff,  the  defendant  couM  never  afterwards  have  contested  the 
validity  of  the  resolutions  which  form  the  basis  of  the  demands  of  the 
plaintiff  in  both  suits.  It  is  equally  certain  that  had  the  plaintiff  suc- 
ceeded in  the  former  suit^  he  could  not  have  instituted  this  suit. 

Still  another  test  is,  that  the  same  evidence  will  support  both 
actions — the  cause  of  action  is,  therefore,  the  same  in  the  two  cases. 
Starkie,  Evidence,  part  2  p.  64. 

It  is  insisted,  however,  that  this  court-can  not  pass  upon  the  excep- 
tion ot  re8  judicata,  because  the  court  a  qua  did  not. 

By  agreement  the  exception  was  referred  to  the  merits,  and  the  judge 
a  quo,  being  bf  opinion  that  the  defendant  was  entitled  to  a  judgment 
on  the  merits,  expressed  no  opinion  as  to  the  exception.  That  does 
not  preclude  us  from  deciding  the  question.  The  whole  case  is  before 
us,  as  it  was  before  him. 

For  the  reason  aforesaid,  it  is  ordered  that  the  judgment  of  the  lower 
court  be  affirmed,  with  costs  of  appeal. 

Rehearing  refused. 
21 
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^r^l  No.  4903. 

49  1^1 

State  ex  rel.  Rohaine  v.  J.  R.  West,  Administrator  of  Pablio  Im- 

provementB  and  City  op  New  Orleans. 

The  writ  of  mandamas,  it  has  been  Bottlod,  may  issue  to  compel  a  pnblib  officer  to  perform  a 
mere  ministerial  daty;  but  it  roust  clearly  appear  that  the  duty  Is  one  wbioh  from  it» 
character  leaves  no  discretion  in  the  officer  to  do  or  not  to  do. 

Here  it  does  not  clearly  appear  from  the  record  that  it  is  absolutely  the  duty  of  the  respondent 
to  do  the  things  required  of  him.  He  avers  that  the  contract  asserted  by  the  relator  ia- 
null  and  void,  and  he  annexes  his  affidavit  of  the  truth  of  his  averments.  It  is  not  his- 
duty  to  execute  an  illegal  and  void  contract,  knowing  it  to  be  such. 

APPEAL  from  the  Saperior  District  Court,  parish  of  Orleans.    Haw- 
kins,  J.    John  Bay,  for  appellant.     George  8.  Laeey,  for  defendant 
and  appellee. 

Taliaferro,  J.  The  relator  prays  that  a  mandamus  issue  ngainst* 
the  defendant,  West,  commanding  him  to  furnish  the  relator  with  the 
necessaiy  grades,  lines  and  levels  to  enable  him  to  proceed  under  his- 
contract  with  the  City  of  Jefferson,  entered  into  on  the  seventh  of 
March,  1870,  for  shelling  certain  streets  of  that  city.  He  predicates 
this  proceeding  against  the  Administrator  of  Public  Improveraeuts  or 
New  Orleans  upon  the  ninth  section  of  an  act  of  the  Legislature,  Ap- 
proved March  16,  1870,  entitled  "An  act  to  extend  the  limits  of  the 
parish  of  Oileans,"  etc.,  by  which  the  City  of  Jefferson  was  incorporated 
with  and  became  a  part  of  New  Orleans;  that  the  Administrator  of 
Public  Improvements  of  the  city  last  named  having  general  super- 
vision and  control  over  the  streets,  sidewalks,  etc.,  is  the  proper  per- 
son to  furn'sh  the  relator  with  the  necessary  grades,  levels,  linei»,  etc.,. 
to  enable  him  to  go  on  to  complete  the  shelling  of  certain  street^,, 
according  to  the  aforesaid  contract  made  by  h:m  with  the  City  of  Jef- 
ferson a  short  time  before  the  passage  of  the  act  of  the  Legislatnre 
just  recited. 

The  respondent  alleges  for  cause  why  the  mandamus  should  not  be 
granted,  that  there  exists  no  valid  contract  binding  the  City  of  Jeffer- 
son towards  the  relator  to  have  the  work  done  which  he  alleges  he 
contracted  to  perform.  The  r^pondent  avers  that  the  pretended  con- 
tract alleged  by  the  relator  is  null  and  void  and  without  effect  against 
the  city  of  New  Orleans. 

The  rule  was  discharged  and  relator  appeals. 

We  think  the  decision  correct.  The  writ  of  mandamus,  it  has  beei> 
settled,  may  issue  to  compel  a  public  officer  to  perform  a  mere  minis- 
terial duty;  but  it  mnst  clearly  appear  that  the  duty  is  one  which  fron^ 
its  character  leaves  no  discretion  io  the  officer  to  do  or  not  to  do.. 
Here  it  does  not  clearly  appear  from  the  record  that  it  is  absolutely 
the  duty  of  the  respondent  to  do  the  things  required  of  him.    He  avera- 
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that  the  contract  aBserted  by  the  relator  is  null  and  void,  and  he  an- 
nezes  his  affidavit  of  the  truth  of  his  averments.  Was  it  his  doty  to 
ezeonte  an  illogal  and  void  contract,  knowing  it  to  be  snchf  The 
contract  alleged  by  the  relator  to  have  been  entered  into  between  him- 
self and  the  Ciiy  of  Jefferson  is  one  which  he  looked  to  the  city  of 
New  Orleans  to  falfill.  Bat  the  inference  is  fair  that  the  city  of  New 
Orleans  repudiated  this  contract.  We  can  see  no  right  the  relator  haf>, 
under  the  circumstances,  to  require  the  Administrator  of  Public  Im- 
provements to  do  the  acts  preliminary  to  tlie  prosecution  of  a  work 
which  the  city  refuses  to  have  executed. 

It  is  therefore  ordered  that  the  decree  of  the  lower  court  be  affirmed 
with  costs. 


No.  4S00. 
Louise  Drouet  v.  Succession  of  L.  P.  Drouet. 

The  administrator  of  a  s'lccesHion  only  represents  the  creditors,  and  after  the  settloment  of 
the  debts,  mnst  tnm  oyer  the  estate  to  the  hoirs ;  bnt  can  not  create  or  rocogoiBe  any 
debt  which  will  pias  with  the  estate,  and  remain  a  binding,  cnntinuing  debt  aga.nst  the 
heirfl,  becaoBo  be  is  not  appointed  to  represent  ihvm. 

The  provisions  of  the  law  seem  to  give  to  an  illegitimate  child  the  right  of  action  for  alimony 
only  against  the  parent  or  his  heirs.  It  is  not  a  debt  againat  the  sncccsstion,  which  the 
creditors  mnst  allow,  or  which  thoy  have  an  interest  in  rfsiBtinp:,  bnt  a  pj  rsonsil  debt  of 
the  parent  and  of  those  who  inherit  his  estate,  and  the  heirs  only  take  the  rosidunm 
after  the  payment  of  the  debts  of  the  succession. 

Therefore,  the  action  tor  alimony,  on  the  part  of  an  illegitimate  child,  can  not  properly  be 
brought  against  the  administrator  of  a  siiccesainn.  It  seems  by  law  to  be  owing  by  the 
hers  according  to  their  virile  share,  and  the  obligation  to  pay  it  continues  while  it  is 
neceaaary,  or  they  are  able  able  to  pa  3'. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tissot, 
J.  0.  M,  Conrad^dc  Son,  for  plaintiff  and  appellee.  JEJ,  Filleul  and 
O.  Drouet,  for  defendant  and  appellant. 

IIowELi.,  J.  This  is  a  suit  against  the  adnainistrator  to  be  declared 
the  illegitimate  child  of  the  deceased  and  to  recover  alimony  at  fifty 
dollars  pei  month,  t.»  be  paid  out  of  the  property  of  the  succestdon. 

The  administrator  excepted  that  pla'ntiff  has  no  right  of  action 
against  him,  as  tie  does  not  represent  the  heirf*. 

Article  241  R.  C.  C.  declares  that,  'illegitimate  children  have  a  right 
to  claim  this  alimony,  not  only  from  their  father  and  mother,  but  from 
their  heirs«fter  their  death.*' 

Article  919  provides,  in  the  first  clause,  that  natural  children  are 
called  to  the  succession  of  their  natural  father,  who  has  duly  acknowl- 
edged them,  to  the  exclusion  only  of  the  State,  and  says,  in  the  second 
claaae,  "  In  all  otlier  cases,  they  can  only  bring  an  action  against  thelf 
nataral  father  or  his  heirs  for  alimony,  the  amount  of  which  shall  be 
determiQed,  as  is  directed  in  the  title  of  father  and  child." 
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Ti.ose  provisioDS  of  the  law  seem  to  give  the  right  of  action  for 
alimony  only  against  the  parent  or  hi.s  heirs  ;  and  this  seems  reason- 
able, as  the  payment  of  alimony  may  be  necessarily  required  for  a 
considerable  time,  and  to  be  made  only  by  the  parties  against  whom 
the  law  creates  the  claim.  It  does  not  seem  to  be  a  debt  against  the 
saecessioni  which  the  creditors  must  allow,  or  which  they  have  an 
interest  in  resisting,  bat  a  personal  debt  of  the  parent  and  those  who 
inherit  his  estate,  and  the  heirs  only  take  the  residuum  after  the  pay- 
ment of  the  debts  of  the  succession. 

The  administrator  only  represents  the  creditors,  and  aft^r  the  settle- 
ment of  the  debts,  he  must  turn  over  the  estate  to  the  heirs ;  but  he 
can  not  create  or  recognize  any  debt  which  will  pass  with  the  estate 
and  remain  a  binding,  continuing  debt  against  the  heirs,  because  he  is 
not  appointed  to  represent  them. 

We  think,  therefore,  the  action  for  alimony  can  not  properly  be 
brou;;ht  against  tlie  administrator.  It  seems  bylaw  to  be  owing  by 
the  heirs  accordiug  to  their  virile  share,  and  the  obligation  to  pay  it 
continues  while  it  is  necessary,  or  they  are  able  to  pay. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  plaintiff's  demand  be  dismissed  without  prejudice  to  her 
rigfit  of  action  against  proper  parties.    Costs  to  be  paid  by  appellee. 

Rehearing  reiused. 


No.  4017. 
Mr3.  M.  H.  Walker,  wife,  etc.,  v.  F.  Limongy,  et  al. 

Tbo  wife  can,  with  the  oonBent  of  her  hasband,  8311  h'ir  separate  property  and  give  the  pro 
ceeds  to  her  huBband,  who  then  becomes  her  debtor.  Having  the  authority  to  soil  and 
having  made  a  sale  in  due  form,  the  object  for  which  it  was  made  by  the  wife,  to  raise 
money  for  her  husband,  does  not  make  it  any  the  less  a  sale  as  to  third  persons  without 
knowledge.  The  public  knows  that  a  wife  has  Uie  right  to  sell  her  property  if  duly 
authorized,  and  that  her  husband  may  receive  and  use  the  proceeds,  and  if  there  is 
nothing  to  create  suspicion,  or  put  the  capitalist  on  his  guard,  ho  may  safely  discount  a 
mortgage  note  given  by  a  purchaser  to  a  married  woman  as  a  part  of  the  price  of  her 
property  regularly  sold  by  her. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Th6ardj 
J.     Semmes  &  Mottf  for  plaintiff  and  appellant.    H.  Michel^  (7, 
Boselms  and  A.  FhilipSj  for  defendants  and  appellees. 

HowELi.,  J.  On  the  eighth  of  July,  1870,  Mrs.  M.  H.  Walker,  au- 
thorized and  assisted  by  her  husband,  A.  W.  Walker,  appeared  before 
T.  Guyol,  notary  public,  and  executed  an  act  of  sale  to  J.  S.  TuUy  of 
two  lots  of  ground  and  the  improvements  thereon,  situated  on  St, 
Charles  street,  for  the  price  of  $18,000,  of  which  $7000  were  alleged  to 
be  in  cash,  and  the  purchaser  assumed  the  balance  of  the  mortgage. 
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tben  amoanting  to  $2720,  dae  the  Citizens'  Bank,  and  gave  Lis  three 
notes  for  $2666  66f  each,  with  eight  per  ceut.  interest  after  maturity^ 
payable  at  six,  twelve  and  eighteen  months,  and  secured  by  mortgage 
on  the  property  sold.  F.  Limongy,  as  the  holder  of  the  first  of  said 
notes,  after  receiving  payment  of  the  interest  at  different  periods  and 
a  part  of  the  principal,  issued  executory  process  against  Tully  for  the 
balance  and  caused  the  mortgaged  property  to  be  seized  and  adver- 
tised for  sale ;  whereupon  Mrs.  Walker  injoined  the  sale  on  the  grounds 
that  the  said  sale  to  Tully  was  not  real,  but  intended  as  a  mortgage  to 
raise  money  for  the  benefit  of  her  husband,  and  asked  that  the  said 
sale  be  declared  null  and  the  said  notes  given  by  Tully  be  declared 
inoperative  as  a  mortgage  upon  her  said  property. 

From  a  judgment  dissolving  her  injunction  with  damages,  she  has 
appealed. 

The  act  was  read  to  Mrs.  Walker  when  she  signed  it  and  she  directed 
the  notary  to  deliver  the  notes  to  h«r  husband.  No  cash  was  paid,  and 
some  two  or  three  weeks  after  the  date  of  the  act,  Tully  gave  to  A.  W. 
Walker  a  counter  letter,  acknowledging  that  the  said  sale  was  merely 
an  accommodation  sale,  made  to  give  currency  to  the  notes  executed 
by  him,  th^t  he  paid  no  cash,  that  the  sale  was  null,  and  obligated 
himself  to  transfer  the  property  to  Mrs.  Walker  when  requested,  sub- 
ject however  to  the  mortgage  securing  his  notes.  Of  this  letter,  which 
has  never  been  recorded,  Mrs.  Walker  had  no  knowledge  until  the 
property  was  seized,  and  then  she  found  it  among  her  husband's  papers, 
after  he  had  suddenly  disappeared.  Knowledge  of  the  transaction  was 
not  brought  home  to  Limongy,  who  discounted  the  note  in  the  hands 
of  the  notary,  the  proceeds  of  which  went  to  A.  W.  Walker^  It  is 
clear  that  the  transaction  was  intended  to  raise  money  for  the  benefit 
of  Walker,  who  expected  to  pay  the  notes  and  have  the  property  re- 
transferred  to  his  wife. 

The  question  is,  can  the  innocent  third  holder  of  the  note,  so  exe- 
cuted, enfor/e  the  mortgage  by  which  its  payment  is  secured  f 

The  wife  can,  with  the  authorization  of  her  husband,  sell  her  sepa- 
rate property  and  give  the  proceeds  to  her  husband,  who  then  becomes 
her  debtor.  R.  *C.  C.  2390.  Having  the  authority  to  sell  and  having 
made  a  sale  in  due  form,  the  object  for  which  it  was  made  by  the  wife, 
to  Tvit,  to  raise  money  for  her  husband,  does  not  make  it  any  the  lees 
a  sale  as  to  third  persons  without  knowledge.  We  are  not  prepared 
to  say  that,  because,  as  between  the  parties,  an  act  may  be  intended 
as  an  indirect  way  of  issuing  and  giving  currency  to  notes  to  be  dis- 
coanted  for  the  benefit  of  the  husband,  the  mortgage,  executed  in  due 
form  by  an  apparent  purchaser  to  secure  notes  given  by  him  for  the 
alleged  price,  can  be  declared  to  be  simply  a  mortgage  executed  by  the 
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wife  for  Vie  benefit  of  her  basband.  The  public  knows  that  a  wife 
has  the  power  to  sell  her  property,  if  duly  aathorized,  and  that  her 
hasband  may  receive  anl  use  the  proceeds,  and  if  there  is  nothing  to 
create  suspicion  or  pat  the  capitalist  on  hid  guard,  he  may  safely  dis- 
count a  mortgage  note  given  by  a  purchaser  to  a  married  woman  as  a 
part  ot  the  price  of  her  property  regularly  sold  by  her. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  4321. 
SoccKssiON  OF  A.  Constant  H baring. 

A  mnn  may  take  out  a  policy  of  insurance  on  his  life  in  the  name  of  any  one,  or  having 
taken  it  out  in  hia  own  name,  he  may,  with  the  consent  of  the  assurers,  transfer  it  to 
whom  ho  pleases. 

A  policy  of  iuHurance  is  not  a  piece  of  property ;  it  is  the  evidence  of  a  contract,  the  con- 
tract bein^  that  a  certain  sum  of  money  will  be  paid  upon  the  happening  of  a  certain 
event,  to  a  particular  person,  who  is  named  in  the  policy,  or  who  may  be  the  legal  holder 
thereof. 

A  creditor  may  have  the  life  of  his  debtor  insured,  even  without  the  consent  ef  his  debtor. 
A  husband  has  the  right  to  insure  his  life  in  the  interest  of  his  wife  and  child,  as  well  as 
in  the  interest  of  his  creditor.  If  the  policy  issues  to  the  wife,  or  is  properly  transierred 
to  her,  the  amount  stipulated  therein  belongs  to  her  when  the  event  secured  against 
happens,  and  she  can  not  be  forced  to  Inventory  it  as  a  part  of  her  husband's  estate. 
The  object  he  had  in  view  would  be  defeated  if  a  contrary  doctrine  prevailed. 

It  Id  the  wife  whom  the  husband  seeks  to  protect  when  he  insures  his  life  in  her  bdhalfL 
Otherwise  he  would  not  Insure  in  her  name.  He  has  no  need  to  protect  his  creditors  by 
■ach  a  mode,  for  they  can  protect  themselves. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  lUsoL 
J.  George  L,  Brijht,  for  plaintiffs  and  appellants.  Hudson  dk 
Fearn  and  J,  L.  Tissot,  for  defendant  and  appellee. 

Morgan,  J.  This  is  an  attempt  on  the  part  of  several  creditors  of 
the  deceased  A.  C.  Hearing,  to  force  his  widow  to  place  upon  the  in- 
ventory of  tho  propi^rty  of  his  estate  several  policies  of  insurance 
which  had  been  effected  on  his  life.  The  policies  are  issued  in  favor 
of  his  wife,  and  his  wife  and  cliild^  or  have  been  transferred  to  them. 
One  of  the  policies  was  on  the  life  of  another  man,  transferred  by  the 
assured  to  Hearing,  nnd  by  him  transferred  to  his  wife. 

Mrs.  Hearing  had  obtained  a  separation  of  property  from  her  hus- 
band, and  a  judgment  against  him  for  $2500,  with  legal  interest  from 
twenty-seventh  Jnly,  1854.  Upon  this  judgment  ^r» /acta«  issued, 
and  was  returned  nulla  bona,  Subsrquently  her  counsel  received  trom 
her  husband  $475  50  by  the  sale  and  transfer  to  her  of  all  the  f  uruiture 
and  movables  of  the  deceased  in  the  house  No.  21  Hospital  street. 

The  premiums  on^thj  policies  in  controversy  have  been  paid  by 
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lira.  Hearing,  or  the  policies  were  isaaed  directly  for  her  benefit  and 
the  benefit  of  her  child. 

Admitting  that  the  judgment  of  separation  is  worthless,  npon  which 
we  express  no  opinion,  the  question  we  are  called  upon  to  decide  is 
whether  these  policies  shoald  be  inventoried  as  a  part  of  Hearing's 
estate,  and  thus  made  liable  for  his  debtSi  or  whether  they  belong  to 
.his  wife  and  child  f 

We  think  the  latter.  A  man  may  take  oat  a  policy  of  insurance  on 
his  life  in  the  name  of  any  one,  or  having  taken  it  out  in  his  own 
name,  he  may,  with  the  consent  of  the  assurers,  transfer  it  to  whom 
he  pleasen.  A  policy  of  insurance  is  not  a  piece  of  property;  it  is  the  ^ 
evidence  of  a  con ti act,  the  contract  being  that  a  certain  sum  of  money 
will  be  paid  upon  the  happening  of  a  certain  event,  to  a  particular 
person  named  in  the  policy,  or  who  may  be  the  legal  holder  thereof. 
A  creditor  may  have  the  life  of  his  debtor  insured,  even  without  the 
consent  of  his  debtor.  A  husband  has  the  right,  we  think,  to  insure 
his  life  in  the  interest  of  his  wife  and  child,  as  well  as  in  the  iuterest 
of  his  creditor,  and  his  obligation  to  provide  for  them  in  case  of  his 
•death  is  certainly  well  recognized.  If  the  policy  issues  to  the  wife,  or 
is  properly  transferred  to  her,  the  amount  stipulated  therein  belongs 
to  her  when  the  event  insured  ap^aint^t  happens,  and  she  can  not  be 
forced  to  inventory  it  as  a  part  of  her  hiisband^s  estate.  The  object 
he  had  in  view  would  be  defeated  if  a  contrary  doctrine  prevailed.  It 
is  the  wife  whom  the  husband  seeks  to  protect  wlien  he  insures  his  life 
in  her  behalf;  otherwise  he  would  not  insure  in  her  name.  He  has  no 
need  to  protect  his  creditors  by  such  a  mode,  for  they  can  protect 
themselves. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 


LuDELiNG,  C.  J.,  dtssenting.  Antoine  Constant  Hearing  died  at  his 
•domicile  in  New  Orleans  on  the  twenty-fifth  of  December,  1872.  He 
left  a  will  making  bis  child  his  universal  legatee  and  his  wife  his  execu- 
trix. Tbis  suit  is  to  compel  her  to  put  upon  the  inventory  of  the 
fiuccession  certain  policies  of  insurance  on  his  life,  made  during  his 
marriage,  in  favor  of  his  wife  and  child,  and  one  on  the  life  of  a 
atranger  which  h:id  been  transferred  to  the  husband,  who  had  trans- 
ferre<l  it  to  his  wife,  amounting  in  the  aggregate  to  upwards  of 
^19,000. 

The  question  piesented  for  decision  is,  do  these  policies  belong  to 
the  succession? 

lo  regard  to  the  policies  in  favor  of  the  wife  and  the  one  transferred 
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to  her,  I  have  no  doabt  they  belong  to  the  snccession,  having  conati- 
tuted  a  part  of  the  commanity  of  acquets  and  gains  existing  between 
iter  and  her  husband  at  the  time  the  policies  were  acquired. 

The  rights  were  acquired  by  Hearing,  he  paying  the  premiums* 
They  belonged  therefore  to  the  community,  although  acquired  in  the 
name  of  the  wife  alone.  The  Civil  Code  declares  that  this  **  commu- 
nity consists  of  the  profits  of  all  the  effects  of  which  the  husband  has 
the  administration  and  enjoyment,  either  of  right  or  in  fact,  of  the 
produce  of  the  reciprocal  industry  and  labor  of  both  husband  and 
wife,  and  of  the  estates  which  they  may  acquire  during  marriage,, 
either  by  donations  made  jointly  to  them  both  or  by  purchase,  or  in 
any  other  similar  way,  even  although  the  purchase  be  only  in  the  name 
of  one  of  the  two  and  not  of  both,  because  in  that  case  the  period  of 
time  when  the  purchase  is  made  is  alone  attended  to,  and  not  the  per- 
son who  made  the  purchase."    Article  2402. 

It  is  urged  that  she  acquires  the  insurance  money  only  after  the  dis- 
solution of  the  community  by  the  death  of  her  husband.  But  if  aho 
had  not  had  the  policiep,  which  were  created  necessarily  during  the 
lifetime  of  the  husband  whose  life  was  insured,  no  money  could  have 
been  collected  after  death. 

Insurance  money  was  paid  only  in  consequence  of  the  contracts  of 
assurance,  and  the  right  to  the  money  stipulated  to  be  paid  therein  was 
vested  the  moment  the  policies  were  delivered  to  the  party  insuring^ 
subject  only  to  the  conditions  stipulated  in  the  policies.  The  right  to 
the  money  existed  during  the  marriage,  although  not  exigible  until 
after  the  death  of  the  assured.  The  case  of  succession  of  Richardson, 
14  An.  p.  1,  can  not  be  regarded  as  an  authority  in  point.  The  ques- 
tion decided  in  that  case  was  tliat  a  husband  who  owed  his  wife  for 
paraphernal  funds  received  by  him,  could  authorize  her  to  invest  the 
money  paid  by  him  to  her  to  satisfy  her  claims  against  him  for  her 
paraphernal  property  in  a  policy  of  assurance  on  her  life. 

In  the  case  of  succession  of  Kugler,  23  An.,  the  only  question  wae 

whether  or  not  the  widow  and  children  of  Kugler  could  claim  $1000 

of  the  succession,  besides  the  insurance  money.    We  held  that  the 

evidence  showed  they  had  $1000  when  the  deceased  died,  and  could 

not  get  any  more  under  the  homestead  law.    The  question  involved 

in  the  case  at  bar  was  not  raised  in  that  case,  and  could  not  have  bcen^ 

and  I  believe  that  it  is  now  presented  for  decision  to  this  court  for  the 

first  time. 

The  French  decisions  referred  to  in  the  defendant's  brief  go  to  this. 

extent  and  no  further,  that  the  assured,  who  obligates  himself  to  pay 

the  premium  on  the  policy  in  favor  of  the  persons  named  therein^ 

stipulates  not^for  himself,  but  for  those  named  by  him,  and  that  under 
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art.  1121  of  the  Code  Napoleon,  the  parties  thus  named  have  acqaired 
the  right  to  the  fatare  insurance  money  from  the  date  of  the  contract. 

Bat  those  decisions  do  not  decide  that  such  stipulation  pour  autrui 
can  be  made  by  the  husband  in  favor  of  his  wife,  so  as  to  vest  a  sepa- 
rate and  distinct  right  in  herself.  On  the  contrary,  as  it  is  held  that 
the  rights  vested  in  the  person  in  whose  favor  the  stipulation  is  made^ 
from  the  date  of  the  contract,  it  follows  that  the  right  was  acquired 
during  the  community,  and  must  belong  to  the  community,  unless  in- 
surance policies  form  an  exception  to  the  general  rule.  I  know  of  no 
such  exception.  And  the  laws  of  Louisiana  forbid  contracts  between 
husbands  and  wives  except  in  the  few  cases  enumerated  in  the  Code. 
The  policy  which  was  transferred  to  the  husband,  and  which  was  after- 
wards transferred  by  him  to  his  wife,  clearly  belongs  to  the  community, 
as  the  husband  was  forbidden  by  the  law  to  contract  with  his  wife. 

The  pretended  judgment  of  separation  between  the  husband  and 
wife  has  no  validity.  The  claim  of  the  wife  was  for  her  property  re- 
ceived by  the  husband  in  Missouri  when  they  resided  there. 

In  regard  to  the  policies  in  favor  of  t)ie  child,  I  have  more  difficulty 
in  coming  to  a  conclusion.  I  am  inclined  to  the  opinion,  however^ 
that  Mr.  Hearing  could  not  make  those  atipulationa  pour  autrui,  as  to 
his  child  or  strangers,  unless  at  the  time  he  made  the  contracts  of 
assurance  his  affairs  were  in  such  a  condition  that  he  could  have  made 
valid  donations  of  his  property  to  the  value  of  the  premiums  paid. 
This  does  not  appear  to  have  been  the  case.  The  property  of  the 
debtor  is  the  common  pledge  of  his  creditors,  and  he  can  not  under  the 
circumstances  gratuitously  dispose  of  it  to  their  prejudice  with  the 
sanction  of  the  law. 

I  therefore  dissent  from  the  opinion  of  the  majority  of  the  court. 

£eheaiing  refused. 


No.  4967. 
Succession  of  Etienne  Carlon. 

As  the  law  has  prescrilx^d  no  spociflo  form  in  which  the  appointments  of  administrators  are 
to  be  made,  if  the  certificate  of  appointment  is  sijpied  by  the  Jndj^,  although  it  may  not 
be  in  the  usual  form  and  manner  in  which  such  appointments  are  made,  and  letters 
issaed,  yet  it  must  bo  considered  as  the  act  of  the  Judge  and  effect  must  be  given  to  it. 

In  tills  case  the  instrument  declares  that  the  application  was  made,  that  the  party  applying 
-was  duly  appointed  administrator  and  has  fulfilled  all  the  requirements  of  the  law.  This 
is  to  all  intents  and  purposes  the  eTidence  of  an  appointment  by  the  Judge  who  signed 
the  document. 

APPEAL  from  the  Second  District  Court,  parish. of  Orleans.    Tissot,  J. 
Albert  VoorMea,  for  appellant.    J,  A,  (£•  F.  «7.  Hazier,  for  appellee* 
HcWELL,  J.    The  appellees,  who  are  neither  creditors  nor  heirs^ 
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took  a  rale  against  A.  E.  Carlon  to  show  caase  why  he  shoald  not 
•desist  from  pretending  that  he  has  been  appointed  administrator  of 
this  succession  and  from  acting  as  sach,  on  the  grounds  that  there  is  no 
•order  of  couvt  appointing  him ;  that  he  has  not  furnished  a  bond  as 
required  by  l.iw,  and  that  he  has  without  authority  assumed  in  such 
•capacity  to  sue  the  movers. 

No  exception  was  taken  to  the  right  or  form  of  action,  and  we  are 
•called  on  to  determine  whether  the  administrator  has  authority  to  act 
4is  administrator.    He  has  produced  the  following  instrument : 

**  State  of  Louisiana, 
*'  Second  District  Court,  for  the  parish  of  Orleans. 

•'This  shall  certify  to  whom  it  may  concern,  that  on  the  seventeenth 
^ay  of  February,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-twoy  and  the  ninety-seventh  of  the  Independence  of  the 
United  States  of  America,  an  application  was  made  to  the  honorable 
judge  of  the  Second  District  Court,  for  the  parisli  of  Orleans,  by  Ana- 
charsis  Etienne  Carlon,  praying  that  he  miglit  bo  appointed  adminis- 
trator of  the  succession  of  Etienne  Carlon,  his  deceased  father.  Now, 
know  ye,  that  the  said  Anachar^is  Etienne  Carlon  has  been  and  is 
hereby  appointed  administrator  to  the  said  succession  of  Etienne  Car- 
lon, and  that  he  has  fulfilled  all  the  requisites  of  the  law. 

'*  Witness  our  hand  and  the  seal  of  the  said  Second  District  Court, 
this  fifteenth  day  of  January,  iu  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy- three,  and  the  ninety-seventh  of  the  Indepeud- 
€nce  of  the  United  States. 

(Signed)  *'  A.  L.  TISSOT,  Judge. 

(Signed)  "  A.  RICH\RDS, 

"  Deputy  Clerk." 

The  appellees  insist  that  the  clerk  issued  the  above  certificate  withoat 
authority  and  in  error,  and  erroneously  made  the  judge  sii;n  it,  and  it 
is  theiefore  meaningless.  We  find  no  evidence  that  the  clerk  caused 
the  judge  to  sign  it  erroneously,  and  althougli  it  is  not  the  usaal 
manner  in  which  such  appointments  are  made  and  letters  issued,  yet 
we  must  consider  it  the  act  of  the  judge ;  and  as  the  law  has  pre- 
scribed no  specific  form  in  which  the  appointments  of  administrators 
are  to  be  made,  we  mast  give  it  the  effect  of  an  order  appointing  the 
appellant.  The  instrument  declares  that  the  application  was  made 
by  the  appellant,  that  he  was  and  is  hereby  appointetl  administrator, 
and  has  fulfilled  all  the  requirements  of  the  law.  This  is  to  all  intenta 
and  purposes  the  evidence  of  an  appointment  by  the  judge  who  signed 
the  document.  In  the  case  in  6  An.  p.  7C0,  it  does  not  appear  that  the 
judge  signed  the  letters  of  administration,  on  which  the  party  lelied 
to  show  his  appointment.    It  was  merely  the  act  of  the  clerk,  who  bad 
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not  the  power  to  make  the  appointment;  while  here  it  is  the  act  of 
the  judge. 

It  is  therefore  ordered  that  the  judgment  appealed  from  bo  reversedi 
and  that  there  be  judgment  in  favor  of  the  defendant,  A.  E.  Carlon, 
dismisaing  the  rule  against  him  with  costs  in  both  courts. 

Behearing  refused. 


No.  5113. 
John  J.  Carruth  v.  Carter  &  Brother. 

The  note  sued  upon  in  this  case  was  deliberately  given,  and  waa  secured  by  mortgage.    Ko 

fraud  is  aUeged.  Whether  usurious  interest  was  included  in  it  or  not  is  immaterial  under 

the  Iaws  of  the  StAte. 
Besides,  after  several  partial  payments  had  been  subsequently  made,  a  settlement  was  had, 

and  the  defendants,  again  in  writing,  acknowledged  themselves  to  be  indebted  to  the 

pUdntifi  in  the  sum  claimed. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  St.  Helena. 
Kemp,  J.  W.  C.  Piphin  and  U.  F,  Buasell,  for  plaintiff  and  ap- 
pellee.    T.  iSk  E,  J,  Ellis,  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  This  is  a  suit  to  recover  the  balance  due  on  a 
mortgage  note.  The  defense  is  partial  failure  of  consideration  and 
usury.  There  was  judgment  in  favor  of  the  plaintiff  and  the  defend- 
ants have  appealed. 

On  the  trial  the  defendants  offered  themselves  and  another  witness 
to  prove  the  usury  and  what  they  said  was  an  error  in  the  amount  of 
the  note.  The  testimony  was  objected  to  and  the  evidence  was  rejected, 
on  the  grounds  that  plaintiff  was  a  third  party  who  had  acquired  the 
note  before  maturity,  and  was  not  bound  by  prior  equities. 

The  judge  a  quo  erred  in  supposing  the  plaintiff  a  third  party.  But 
iS  the  testimony  were  in  the  record,  it  would  not  change  the  opinion 
we  entertain.  The  note  was  given  deliberately,  and  was  secured  by  a 
mortgage,  and  no  fraud  is  alleged.  Whether  usurious  interest  was  in- 
cluded in  it  or  not  is  immaterial,  under  the  laws  of  this  State.  Sub- 
sequently, after  several  partial  payments  bad  been  made,  a  sottlement 
was  had,  and  the  defendants,  again,  in  writing,  acknowledged  them- 
selves to  be  indebted  to  the  plai.itiff  in  the  sum  claimed. 

It  appears,  however,  t!iat  since  that  settlement,  a  further  payment  of 
$400  was  made  on  the  twelfth  of  December,  1871,  and  the  judgo  a  quo 
erred  in  not  allowing  this  credit. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  amended  by  allowing  a  credit  of  four  hundred  dollars  on 
the  twelfth  of  December,  1871;  that,  as  thus  amended,  the  judgment  be 
affirmed.    Coats  of  appeal  to  be  paid  by  the  appellee* 

Behearing  refused. 
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No.  4702. 
Mrs.  E.  LeBlanc  v.  SuccessioD  of  Charles  Massieu. 

A  oommlsaion  was  issued  to  take  the  testimony  of  plaintiff,  Hre.  E.  LeBIanc,  (Emeatlne  L. 
Chaaveaa ),  and  her  molher,  then  in  France.  This  commission  having  been  returned 
nnexecuted,  the  defendant  moved,  ex  parte,  to  take  the  answers  for  confessed,  and  the 
order  was  accordingly  made. 

This  was  clearly  wrong.  There  is  no  law  to  anthorlse  the  testimony  of  a  witness  to  be  taken 
for  confessed.  These  interrogatories  on  facts  and  articles  were  propounded  to  the  plain- 
tiff, who  was  then  in  France,  but  they  were  returned  unanswered,  as  Mrs.  LeBIanc  had 
come  back  to  Louisiana. 

Thereupon  the  defendant  filed  a  supplemental  answer  with  interrogatories  on  facta  and  arti* 
cles  and  asked  that  thoy  be  answered  in  open  court.  Objections  were  made  to  the  inter- 
rogatories by  the  plaintiff's  attorney — among  others— that  they  were  vague,  impertineiit 
and  had  nothing  to  do  with  the  real  issue  in  the  cause. 

The  Judge  a  quo  sustained  the  objections,  except  as  to  the  first  question  which  was  ordered 
to  be  answered.  The  ruling  was  correct.  If  she  had  failed  to  answer  at  all,  sho  would 
have  been  protected,  as  the  order  did  not  fix  a  day  on  which  she  was  to  answer.  But  the 
plaintiff  appeared  in  court  and  answered  it. 

The  plaintiff  having  offered  herself  as  a  witness,  the  defendant  objected  to  this,  on  the 
ground  that  her  answers  to  interrogatories  as  a  tpitness  having  been  taken  for  confessed, 
she  could  net  be  permitted  to  testify.  The  Judge  properly  overriiled  the  objection.  If 
the  defendants  really  wanted  her  te-timony,  when  she  was  upon  the  stand  as  a  witness 
they  might  have  obtained  it.  if  responsive  to  the  matters  at  Issue. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Tissot, 
J.     (7.  Schmidt,  for  plaintiff  and  appellee.    John  Culbertson,  and  ^. 
Bermudes,  for  defendants  and  appellants. 

LcDELiNG,  C.  J.  On  the  sixteenth  of  February,  1872,  the  plaintiff 
brought  suit  against  the  executors  of  the  succession  of  C.  Massieu  on 
the  following  instrument,  "  Good  for  ten  thousand  dollars  payable  to 
Miss  Ernestine  L.  Chauveau,  after  my  death,  value  received,  New  Or- 
leans, September  26,  1842.  C.  MASSIEU. " 

There  were  dilatory  exceptions  filed,  which  were  properly  overruled 
by  the  District  Judge. 

The  answer  contains  a  general  denial — a  denial  of  the  signature,  and 
a  further  denial  that  there  was  any  lawful  consideration  for  the  note. 
There  was  judgment  in  favor  of  the  plaintiff,  and  the  defendants  have 
apppealed. 

A  commission  was  taken  out  to  take  the  testimony  of  Ernestine  L. 
Chauveau  and  her  mother  in  France.  This  commission  having  been 
returned  unexecuted,  the  defendants  moved,  ex  parte,  to  take  the  an- 
swers for  confessed,  and  the  order  was  accordingly  made. 

This  was  clearly  wrong.  There  is  no  law  to  authorize  the  testimony 
of  a  witness  to  be  taken  for  confessed.  These  interrogatories  on  facts 
and  articles  were  propounded  to  the  plaintiff,  who  was  then  in  France, 
but  they  were  returned  unanswered,  as  Mrs.  Chauveau  had  returned  to 
Louisiana.  Thereupon  the  defendants  filed  a  supplemental  answer, 
with  interrogatories  on  facts  and  articles,  and  asked  that  they  be  ans- 
wered in  open  court.     Objections  to  the  interrogatories  were  made  by 
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the  plaintiff's  attorney,  among  others  these,  that  they  are  vague,  im- 
pertinent and  have  nothing  to  do  with  the  real  issue  in  the  cause. 

The  Judge  a  quo  sustained  the  objections,  except  as  to  the  first  ques- 
tion which  was  ordered  to  be  answered.  The  ruling  was  correct.  If 
she  had  failed  to  answer  at  all,  she  would  have  been  protected,  as  the 
order  did  not  fix  a  day  upon  which  she  was  to  answer.  C.  P.  351.  But 
the  plaintiff  appeared  in  court  and  answered  it.  The  plaintiff  offered 
herself  as  a  witness.  The  defendants  objected  to  this,  on  the  grounds 
that  her  answers  to  interrogatories  as  a  witneaa  having  been  taken  for 
confessed,  she  could  not  be  permitted  to  testify.  The  judge  properly 
oveiTuled  the  objection.  If  the  defendants  really  wanted  her  testimo- 
ny when  she  was  upon  the  stand  as  a  witnef^s,  thpy  might  have  obtain- 
ed it,  if  responsive  to  the  matters  at  issue. 

The  genuineness "of  the  note  is  fully  proved  and  the  defendants  have 
failed  to  make  good  their  defense. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  qua  be  affirmed  with  costs  of  appeal. 


Morgan,  J.,  disaeniing.  This  action  is  instituted  upon  the  follow- 
ing instrument. 

"  Good  for  ten  thousand  dollars,  payable  to  Miss  Ernestine  L.  Chau- 
veaii,  after  my  death,  value  received.  New  Orleans,  September  26, 
1842.  C.  MASSIEU. " 

Massien  died  in  November,  1871.  He  made  an  olographic  will, 
dated,  fifteenth  of  March,  1871.  After  several  special  bequests  and 
dispositions  of  his  property,  to  the  extent  of  922,700,  he  made  Ga- 
briel de  Feriet  his  universal  legatee,  and  appointed  him  and  J.  G. 
Monrose,  the  executors  of  his  will.  lu  this  will  no  mention  is  made  of 
the  obligation  sued  on.  The  property  he  left  was  inventoried  at 
$27,771  50. 

Ernestine  L.  Chauveau,  now  Mrs.  LeBlanc,  brings  this  suit  against 
the  executors,  and  claims  the  sum  mentioned  in  the  foregoing  docu- 
ment, alleging  that  it  is  wholly  written  and  signed  by  the  said  Mas- 
sieu,  who  was  a  near  relative  of  petitioner  and  had  a  great  friendship 
for  her  family,  from  whom  he  had  received  valuable  services,  and  was 
under  many  obligations.  After  various  exceptions,  which  wore  proper- 
ly overruled,  and  motions  for  oyer  of  the  document  sued  on,  and  for 
the  appointment  of  experts  to  pass  upon  the  genuineness  thereof,  the 
execators  answered.  They  specially  deny  that  the  document  declared 
upon  was  signed  by  Massieu,  and  they  plead  that,  if  genuine,  it  was 
given  without  any  lawful  consideration,  which  they  aver  they  will 
establish. 
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It  will  thus  be  seen  that  the  instrnment  sned  on  is  an  nnconditional 
promissory  note,  not  transferable  by  indorsement  or  delivery,  payable 
to  a  person  therein  named,  at  a  certain  time,  alleged  to  have  been 
given  for  value,  which  is  denied.  The  issne  then  is  value  or  no  valae^ 
which  iflsue  both  plaintiff  and  defendants  have  tendered,  one  to  the 
other. 

The  plaintiff  has  produced  no  evidence  in  support  of  what  she  alleges 

was  the  consideration  of  the  note,  to  wit,  relationship,  friendship  for 

her  faoiily,  valuable  services  from  them  to  him.    Her  evidence  is  con- 

ficed  stiictly  to  the  genuineness  of  the  note,  which  is  established  be«> 
yond  a  doubt. 

The  delendants  propounded  interrogatories  on  facts  and  articles  to 
the  plaintiff,  in  which  nhe  is  squarely  and  repeatedly  asked  what  the 
consideration  of  the  note  was,  and  whether  the  consideration  therefor 
was  a  valid  one.  Her  counsel  objected  to  her  being  forced  to  answer 
these  qneb^tions  upon  the  grounds  : 

First — That  defendants  being  neither  forced  heirs  nor  creditors,  they 
have  no  right  to  inquire  into  the  moiality  or  legality  of  their  ben* 
efactor's  acts. 

Second — Because  the  charge  of  illegality  or  immorality  of  the  obli- 
gation sued  on  is  a  grievous  injury  doue  their  testator,  and  they  can  not 
be  permitted  to  throw  obloquy  on  his  memory  and  render  it  odions  U> 
posterity. 

TJiird — Because  the  obligations  sued  on  purports  to  be  for  value 
received,  and  the  inquiry  must  be  limited  to  the  genuineness  of  the 
signature. 

Fovrth^BecauBe  all  the  interrogatories,  so  far  as  they  are  pot  con- 
fined to  the  genuineness  of  the  signature,  are  vague,  impertinent,  and 
have  nothing  to  do  with  the  real  issne  of  the  case. 

The  district  judge  sustained  the  exceptions,  and  the  plaintiff  did 
not  answer,  to  which  ruling  defendants  reserved  their  bill. 

First — As  executors,  whether  legatees  or  not,  the  defendants  wore 
bound  to  inquire  into  the  validity  and  legality  of  every  claim  wlilcb 
is  presented  against  the  estate  which  they  represent. 

Second— We  do  not  see  what  grievous  injury  can  be  done  to  the 
memory  of  the  testator  by  his  executors,  by  their  simply  trying  to- 
establish  that  an  obligation  which  he  is  alleged  to  have  given,  is  with-- 
out  consideration. 

Third — Because  the  obligation  sued  on  purports  to  be  for  value 
received,  we  do  not  understand  that  the  inquiry  must  be  limited  to  the 
gennineness  of  the  signature. 

Fourth— We  do  not  find  the  interrogatories  vague  or  impertiDent^ 
or  that  tbey  have  nothing  to  do  with  the  real  issues  in  the  caee.     Oa 
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the  contrary,  It  appears  to  as  that  if  they  are  answered  as  the  defend- 
ants  seem  to  think  they  will  be,  the  plaintiff  will,  at  all  events,  have- 
made  a  strong  case  against  herself. 

The  jadge  below  was  of  the  opinion  that  the  instrument  sued  apon 
is  a  disguised  donation  under  an  onerous  form,  and  much  of  the  plain- 
tiff^s  briei  is  taken  up  with  authorities  to  the  point  that,  if  it  be  viewed 
in  that  light,  it  is  equally  valid  and  must  be  paid  without  deduction. 

But  in  the  opposition  which  she  filed  to  the  account  of  the  executors* 
account  in  the  succession  she  expressly  declares  the  instrument  sued  on 
to  be  a  '*  promissory  note  and  obligation."  In  this  suit  against  the 
ezecutora  she  calls  it  an  obligation.  In  her  brief  she  asserts  it  to  be  ''a 
debt  of  the  succession  which  must  be  paid  in  preference  to  legacies.*'' 

Now,  debt  and  donation  are  not  convertible  terms.  The  instrument 
sued  on  is  either  the  one  or  the  other,  and  it  was  for  the  plaintiff  to  fix 
its  proper  designation.  She  has  chosen  to  call  it  a  debt ;  she  must 
therefore  be  held  to  establish  the  debt  when  put  to  the  proof;  and  the 
defendants  may  be  permitted  to  show  that  it  does  not  exist.  One 
defense  to  an  action  on  a  promissory  note  is  want  of  consideration^ 
and  no  one  should  be  better  able  to  prove  the  consideration  for  which 
it  was  given  than  the  party  in  whose  favor  it  is  drawn.  Now,  as  this 
note  was  made  payable  only  to  the  plaintiff,  and  is  sued  on  by  her,  it 
seems  to  mo  clear  that  the  defendants  are  entitled  to  make  her  declare 
what  the  consideration  was  for  which  it  was  given.  The  ruling  of  the 
court,  therefore,  which  denied  to  them  this  right  was,  in  my  opinion,, 
erroneous. 

I  therefore  dissent. 

Rehearing  refused. 


No.  3360. 

Jasces  M.  Kanb  V,  JoHH  \V.  Robertson.    Jos.  Hoy  &  Co.,  Campbell. 

&  Strong,  Intervenors. 

Bobertson,  the  defendant,  had  drawn  two  drafts  on  T.  H.  Sl  J.  M.  Allen  &  Co.,  made  gar- 
nishees in  thia  suit,  who  had  vorbally  accepted  the  same,  to  be  paid,  as  £ar  as  possible, 
out  of  the  proceeds  of  the  sale  uf  BobArtsou's  cotton,  then  in  their  hands.  Tbis  was  a 
good  acceptance,  and  the  intervenors  in  this  case,  who  are  the  holders  of  the  accepted 
dmftSy  are  entitled  to  have  them  paid  oat  of  the  proceeds  of  said  cotton. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  CoU 
lens,  J.  Bentinck  Egan^  for  plaintiff  and  appellant.  B,  Howard 
MeCaleb,  for  defendant  and  appellee.  Breaux,  Fenner  dc  Hall,  for  in- 
tenrenors. 

Morgan,  J.    We  find  the  facts  to  be^  that  when  the  garnishees  were 
served  with  process,  they  had  in  their  hands  the  proceeds  of  seven teeik 
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bales  of  cotton,  amoaDtiog,  net,  to  $1600,  and  one  bale  of  cotton  an- 
aold,  which,  it  is  admitted,  was  worth  $80. « 

Robertson,  the  defendant,  had  drawn  two  drafts  on  T.  H.  &  J.  M. 
Allen  &  Co.,  the  garnishees,  one  in  favor  of  Joseph  Hoy  &  Co.  for 
$5  80,  and  one  in  favor  of  G.  S.  Kendall,  who  had  indorsed  the  same 
over  to  Campbell  &  Strong  for  $1020.  These  drafts  had  been  present- 
ed to  T.  H.  &  J.  M.  Allen,  who  had  verbally  accepted  the  same,  to  be 
paid,  as  far  as  possible,  oat  of  the  proceeds  of  the  cotton.  This  was 
a  good  acceptance,  and  the  proceeds  of  the  cotton,  it  was  properly 
held  by  the  district  judge,  was  to  be  paid  over  to  the  holders  of  the 
accepted  drafts. 

Judgment  affirmed. 

Rehearing  refused . 


No.  4796. 
State  ex  rel.  Louis  Gagnbt  v.  Adxinistrator  op  Public  Accounts. 

The  purport  of  aU  the  refpilations  mado  in  relation  to  the  matter  of  drainage  into  the  Caron- 
delet  Canal  and  the  Bayou  St.  John,  from  the  act  of  the  Legislature  of  March  10, 1856,  ap- 
pears to  he,  that  the  city  was  prohibited  from  such  drainage ;  or,  if  persisted  in,  that  it 
should  indemnify''  parties  injured  thereby — such  indemnity  to  he  aecortained  by  experts 
as  damages.  A  report  of  such  experts  fixed  the  sum  of  |500  per  month  in  favor  of  the 
relator  after  the  first  of  July,  1869,  so  long  at  tueh  drainage  should  continue. 

The  decision  of  this  Court  rendered  in  March,  1871,  while  the  city  was  still  draining  into  the 
Bayou  St.  John,  limited  the  liability  of  the  city  to  pay  $500  per  month  to  the  relator,  for 
this  draiqjpg  privilege,  to  the  end  of  his  lease,  which  expires  in  April,  1878. 

But  that  d(M;ree  certainly  did  not  bind  the  city  to  continue  to  drain  into  the  Bayou  St.  John 
until  the  expiration  of  the  relator's  lease,  whether  it  tliought  proper  to  do  so  or  not.  It  was 
not  bound  to  pay  for  a  privilege  after  ceasing  to  use  it  aud  after  having  abandoned  it  in 
March  or  April,  1873,  pacing  tlie  relator  up  to  that  time. 

The  swamp  back  of  the  city  is  a  natural  reservoir  which,  in  its  turn,  sends  all  its  waters  into 
the  lake  beyond,  and  if  from  natural  causes  any  of  those  waters  on  their  way  to  the  lake 
are  thrown  back,  so  that  through  certain  outlets  connected  with  the  Bayou,  which  the 
plaintiff  himself  can  readily  close,  a  portion  of  the  Hwamp  water,  freed  from  smell  and 
noxious  matters,  for  a  limited  period  of  time  finds  its  way  into  the  Bayou,  that  state  of 
things  can  not  be  called  drainage  by  the  city  into  the  bayou. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw^ 
kins,  J.     C,  W»  Huntington  and  T,  Livingston,  for  relator  and  ap- 
pellant.    Oeo.  8.  Lacey,  city  attorney,  for  defendant  and  appellee. 

Taliaferro,  J.  The  relator  applied  for  and  obtained  an  order  from 
the  Superior  Court  requiring  the  defendant  to  show  cause,  on  a  day  fixed, 
why  a  mandamus  should  not  issue  compelling  him  to  receive  and  regis- 
ter on  his  books  according  to  law  a  certain  judgment  rendered  by  the 
Supreme  Court  in  the  case  of  Louis  Gagnet  v,  the  City  of  New  OrleanSy 
(  23  An.  p  207 )  by  which  the  plaintiff's  right  to  require  from  the  city  a 
monthly  payment  of  five  hundred  dollars  for  draining  into  the  Bayou 
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St.  John  was  limited  to  tweDty-eighth  of  April,  1878,  the  time  at  which 
the  plaintiffs  lease  is  to  expire.  The  Administrator  of  Pablic  Accounts 
showed  for  cause,  that  by  the  judgment  referred  to  in  the  plaintiffs  pe- 
tition, the  city  was  compelled  to  pay  the  relator  five  hundred  dollars 
per  month  for  each  and  every  month  the  city  should  drain  into  the 
Bayou  St.  John  after  the  first  of  July,  1869,  provided  that  such  liability 
should  in  no  event  be  regarded  as  accruing  from  and  after  the  twenty- 
sixth  of  April,  18?^.  The  respondent  further  shows,  that  the  city  has 
<Mased  draining  into  the  Bayou  St.  John,  and  having  paid  the  relator  the 
amount  required  by  the  judgment  up  to  the  time  of  ceasing  to  drain 
into  the  said  bayou,  the  judgment  aforesaid  has  ceased  to  have  effect 
either  in  law  or  equity. 

The  rule  was  discharged  and  the  relator  appeals.    We  thiuk  the 
judgment  correct.      We  understand  the  purport  of  all  the  regulations 
made  in  relation  to  the  matter  of  draining  into  the  Carondelet  ca* 
oal  and  the  Bayou  St.  John  from  the  act  of  the  Legislature  of  March  10, 
1858,  to  be  that  the  city  was  prohibited  from  such  draining ;  or,  if  per- 
sisted in,  it  should  indemnify  parties  injured  thereby,  such  indemnity 
to  be  ascertained  by  experts  as  damages.  Their  report  fixed  the  sum  of 
$500  per  month  after  first  July,  1869,  80  long  <m  such  draining  should 
continue.    The  lease  of  the  canal  by  the  relator  is  to  expire  on  the 
twenty-eighth  of  April,  1878.    The  decision  of  this  court  rendered  in 
March,  1871,  while  the  city  was  still  draining  into  the  Bayou  St.  John, 
limited  the  liability  of  the  city  to  pay  $500  per  month  to  the  relator  for 
this  draining  privilege  to  the  end  of  his  lease.    But  that  decree  cer- 
tainly did  not  bind  the  city  to  continue  to  drain  into  the  Bayou  St.  John 
until  the  expiration  of  the  relator's  lease,  whether  it  thought  proper  to 
do  so  or  not.    It  was  not  bound  to  pay  for  a  privilege  after  ceasing  ta 
use  it  and  which  it  abandoned  in  March  or  April,  1873,  paying  the  rela- 
tor up  to  that  time.    But  there  is  an  effort  made  to  show  that  the  City 
continues  to  drain  into  the  bayou  by  means  of  the  London  avenue 
draining  machine,  by  which  a  portion  of  the  drainage  water  from  the 
Third  District  is  thrown  into  the  swamp,  and  by  this  means  the  volume 
of  water  in  the  swamp  is  increased,  and  as  a  consequence,  a  large  quan- 
tity of  water  is  thrown  into  the  bayou,  thereby  making  more  onerous 
the  servitude  to  which  it  is  subjected,  and  article  660  of  the  Civil  Code 
and  13  An.  587,  are  referred  to.    We  are  unable  to  see  the  applicability 
of  the  article  of  the  Code  and  the  authority  referred  to.    The  respondent 
rejoins  that  the  swamp  is  a  natural  reservoir  which  in  its  turn  sends  all 
its  waters  into  the  lake  beyond;  and  if  from  natural  causes,  any  of 
these  waters  on  their  way  to  the  lake  are  thrown  back,  so  that  through 
certain  outlets  connected  with  the  bayou,  which  the  plaintiff  himself 
can  readily  close,  a  portion  of  the  swamp  water,  freed  from  smell  and 
22 
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nozioiiB  matters,  for  a  limited  period  of  time  finds  its  way  into  tiie 
bayon,  that  that  state  of  things  can  not  be  called  drainage  by  the  city 
into  the  bayott. 

We  do  not  see  that  the  relator  has  made  ont  a  case  entitling  him  tx> 
the  peremptory  mandamus  prayed  tor.  We  think  it  was  properljr 
vefnsed. 

Judgment  affirmed. 

/ 


No.  5176. 
Mabtik  &  Rboobt  BoMGasR  V.  Katherinb  Kissinqbr. 

Where  it  wm  urged,  in  oonteeting  the  yalidlty  of  a  will,  that  there  la  a  dietinction  betweeik 
domicile  and  realdencOf  and  the  atatement  that  the  witneaaea  are  domiciliated  in  thi*. 
city,  la  not  a  compliance  with  the  law  which  aaya,  "  witneaaea  reaidlng  in  the  place ;" 

Held— That  thia  court  ia  aatlafled,  that  the  notary*  naed  the  word  domieUiattd  aa  aynonlmoa» 
with  randifig,  aa  it  it,  and  without  any  ooncionaneaa  of  the  legal  diatinotlon  inyoked  by 
oounael. 

In  thia  inatanoe  an  examination  of  the  extracta  of  the  will  recited  in  the  jadgmont.  makea  It 
manifeat  that,  although  aaid  will  ia  not  artiatically  drawn,  yet  that  the  formalltiea  men- 
tioned in  articlea  1578, 1579  and  1580,  R.  C.  C,  are  obaerved.  There  are  no  aaoramental 
worda  preacribed  by  law. 

If  worda  aie  uaed  which,  taken  all  together,  ahow  that  the  notary  did  all  that  the  law  makes- 
eaaential,  the  will  ia  good  aa  to  form,  although  the  notary  may  be  o<Hiftiaed  in  hia  mannAE- 
of  expreaaing  himaelf.  The  object  of  the  law  ia  to  have  it  appear  from  the  will  itael^ 
that  the  preacribed  formalitiea  have  been  obaerved. 

The  atatement  that  the  witneaaea  were  preaent  and  within  hearing  of  the  taatator,  all  ttaA- 
time  in  which  the  will  waa  written,  taken  in  connection  with  the  other  atatementa,  that 
it  waa  written  according  to  hia  diotation,  (the  toatator'a)  and  that  all  waa  done  without- 
interruption,  at  one  time,  must  mean  that  the  dictation,  aa  well  aa  the  writtng,  waa  don*- 
in  the  preaenee  of  the  witneaaea. 

It  would  have  been  more  clear  and  accurate  if  the  notary  had  uaed  the  worda :  '*  a$  dictated  *' 
inatead  of  "  aceordif^  to  hie  dictation:"  but  the  latter  expreaaion,  aa  uaed  in  thia  inatanoe, 
meana  what  the  other  doea. 

To  adopt  the  conatruction  contended  for  by  counael,  would  be  refining  a  little  more  than  tlie 
law  doea,  and  preacribing  a  fixed  formula  to  be  uaed  by  notariea,  who  all  have  their* 
peeuliar  mode  of  expreaaion. 

APPEAL  irom  the  Second  District  Court,  parish  of  Orleans.     Ttasoty. 
J.    Livaudais  &  Louque,  for  plaintiffs  and  appellees.     Cotton  dt 
Levy,  for  defendant  and  appellant.  , 

Howell,  J.  The  defendant  has  appealed  from  a  judgment  annul- 
Ing  the  nuncupative  will  by  public  act  of  Christian  Roogger  on  grounds- 
of  informality.  The  will  reads :  **  I,  the  notary,  at  the  request  of  Philip 
Lorch,  of  this  city,  did  repair  to  the  residence  of  Christian  Rongger^ 
at  the  corner  of  Henry  Clay  avenue  and  Levee  streets,  in  this  city, 
where  I  found  the  said  Cliristiau  Rongger  sick  in  bed,  of  sound  mind 
and  memory,  as  he  appeared  to  me,  notary,  and  the  three  witneaaea- 
named  and  undersigned.  Whereupon  the  said  Christian  Rongger  did 
declare  and  dictate  to  me,  notary,  his  last  will  and  testament,  and  I 
did  write  down  the  same  in  mine  own  handwriting  according  to  his  said. 
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dietatioDy  which  is  as  follows/'  Here  follow  the  dispositions,  and  tfte 
wiH  concludes:  ''And  I,  the  said  notary,  having  read  aloud  all  the 
foregoing  to  said  testator  in  the  presence  of  Jacob  Hoffber,  William 
Henry  Hornens  and  Hannon  RoUe,  competent  witnesses  of  lawful  age 
and  domiciliated  in  this  city,  aaid  witnesses  having  been  present  and 
within  hearing  of  said  testator  during  all  the  time  in  which  the  fore- 
going last  will  and  testament  was  written;  and  having  written  the 
foregoing  last  will  and  testament  nrithout  interruption  at  one  time, 
and  having  fulfilled  all  the  formalities  of  law,  without  turning  aside 
to  other  acts,  he,  the  said  testator,  did  again  declare  in  presence  of 
said  three  witnesses  the  foregoing  to  be  his  only  true  last  will  and 
testament,  written  according  to  his  said  dictation." 

The  grounds  of  informality  are : 

First — The  will  was  not  received  by  the  notary  in  presence  of  three 
competent  witnesses  residing  in  the  place  where  the  will  was  executed. 

Seeand — The  same  was  not  dictated  by  the  testator  to  the  notary  in 
presence  of  the  witnesses,  nor  written  by  the  notary  as  dictated. 

Third — All  legal  formalities  requisite  for  the  validity  of  the  will  were 
not  fulfilled  at  one  time  without  interruption.  Bind  without  turning 
aside  to  other  acts. 

I.  It  is  urged  that  there  is  a  distinction  between  domicile  and  resi- 
dence, and  the  statement  that  the  witnesses  were  domiciliated  in  this 
city  is  not  a  compliance  with  the  law,  which  says  *'  witnesses  residing 
in  the  place." 

We  are  satisfied  the  notary  used  the  word  domiciliated  as  synoni- 
mous  with  residing,  as  it  is,  and  without  any  consciousness  of  the  legal 
distinction  invoked  by  counsel. 

U.  and  III.  The  essential  formalities  are,  the  will  must  be  received 
by  the  notary  in  presence  of  three  witnesses  residing  in  the  place  or 
five  not  residing  there ;  it  must  be  dictated  by  the  testator  and  writ- 
ten by  the  notary  as  it  is  dictated ;  it  must  be  read  to  the  testator  in 
presence  of  the  witnesses;  express  mention  is  made  of  the  whole,  ob- 
serving that  all  those  formalities  must  be  fulfilled  at  one  time  without 
interruption,  and  without  turning  aside  to  other  acts;  it  must  be 
signed  by  the  testator,  or  mention  made  of  the  reason  of  his  not  doing 
so,  and  by  the  witnesses  or  one  for  all.    R.  C.  C.  1578,  1579,  1580. 

The  above  extracts  from  the  will,  although  not  very  artistic,  make  it 
manliest,  we  think,  that  those  formalities  were  observed.  There  are 
DO  sacramental  words  prescribed  by  law.  If  words  are  used  which 
taken  all  together  show  that  the  notary  did  all  that  the  law  makes 
essential,  the  will  is  good  as  to  form,  although  the  notary  may  be  eon- 
fused  in  his  manner  of  expressing  himself.  The  object  of  the  law  is 
to  have  it  appear  from  the  will  itself  that  the  prescribed  formalities 
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have  been  observed.  In  this  instance  we  think  a  fair  and  legitimate 
construction  of  what  the  notary  has  stated,  makes  it  appear  that  the 
will  was  received  by  him  in  presence  of  three  competent  witnesses; 
that  it  was  dictated  by  the  testator  and  written  by  the  notary,  while 
it  was  being  dictated,  in  presence  of  the  witnesses  and  read  to  the 
testator  in  their  presence,  and  that  all  was  done  at  one  time,  withoat 
interraption  and  turning  aside  to  other  acts,  thus  meeting  the  objec- 
tions of  plaintiffs.  The  statement  that  the  witnesses  were  present 
and  in  hearing  of  the  testator  all  the  time  in  which  the  will  was  writ- 
ten, taken  in  connection  with  the  other  statements  that  it  was  written 
according  to  his  (the  testator^e)  dictation,  and  that  all  was  done  with- 
out interruption  at  one  time,  must  mean  that  the  dictation,  as  well  as 
the  writing,  was  done  in  the  presence  of  the  witnesses. 

It  would  have  been  more  clear  and  accurate  if  the  notary  had  used 
the  words  ^'as  dictated,"  instead  of  '* according  to  bis  dictation;"  but 
the  latter  expression,  as  used  in  this  instance,  means  what  the  other 
does.  To  adopt  the  construction  contended  for  would  be  refining  a 
little  more  than  the  law  does,  and  prescribicg  a  fixed  formula  to  be 
used  by  notaiies,  who  all  have  their  peculiar  mode  of  expression. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  the  defendant  with  costs. 


Morgan,  J.,  dissenting.  The  rules  regulating  the  confeeUon  of 
wills  are  simple,  but  they  are,  in  m}'  opinion,  inexorable.  Nullity  is 
the  result  of  their  violation.  In  this  case  I  do  not  find  that  the  will 
in  question  was  dictated  in  the  presence  of  the  witnesses.  This  I 
think  indispensable,  and  I  therefore  dissent  from  the  opinion  of  the 
majority. 

LuDELiNO,  C.  J.,  dissenting.    I  concur  in  this  opinion. 


No.  4805. 
Louis  Barthel  v.  City  op  New  Orleans. 

The  collecting  of  certain  rates  fixed  upon  for  the  lease  of  a  stall  in  St  Mary's  Market,  is  not 
a  tax  upon  plaintiff's  oconpatlon,  which  is  oneqaal,  oppressive  and  in  violation  of  the 
Constitution.  It  is  a  rent  which  he  pays  per  day  for  the  stall  he  occupies,  besides  a  titr^ 
tain  snm  on  each  beef,  sheep,  etc.,  which  he  offers  for  sale.  The  ordinance  was  in  force 
when  he  rented  the  stall ;  it  is  then  a  contract  entered  into  between  himself  and  the 
city,  the  performance  of  which  he  can  not  ii^oin  the  city  from  exacting. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
kins,  J.    0.  Boselius,  M,  Qrivot^  for  plaintiff  and  appellee.     Oeorge 

8,  Laeey,  City  Attorney,  for  defendant  and  appellant. 

Moroak,  J.    Plaintiff  has  in  joined  the  defendant  from  collecting 
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certaiD  rates  fixed  npoo  for  the  lease  of  a  stall  in  St.  Mary's  Market. 
He  contends  that  it  is  a  tax  upon  his  occupation,  which  is  unequal  and 
oppressive  and  in  violation  of  the  constitution. 

What  the  city  demands  of  him  is  a  rent  and  not  a  tax.  He  is  to  pay 
a  certain  price  per  day  for  the  stall  which  he  occupies,  and  a  certain 
sum  on  each  beef,  sheep,  etc.,  which  he  offers  for  sale.  We  do  not  see 
in  what  this  violates  the  constitution.  The  ordinance  was  in  force 
when  he  rented  the  stall.  It  was  then  a  contract  entered  into  between 
himself  and  the  city,  the  performance  of  which  he  can  not  injoin  the 
city  from  exacting. 

It  is  therefore  ordered,  adjudged  au.d  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  that  there  be 
judgment  in  favor  of  defendant,  and  the  injunction  herein  issued  be 
dissolved,  the  costs  to  be  borne  by  plaintiff. 

Rehearing  refused. 


No.  2953. 
Spalding,  Bidwkll  &  McDonough  v.  Rhoda  Rosewood. 

TJndex'  section  third  oi  sot  "So.  S  of  the  acts  of  1870,  creating  the  Eighth  District  Conrt,  the 
iiVf  unction  granted  in  tliis  case  by  the  Vonrth  District  Court  was  very  properly  dissolved 
with  damages.  Besides,  that  court  had  no  autl^ority  to  restrain  the  trial  of  defendant's 
suits  before  a  justice  of  the  peace. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Tk^ard, 
J.  Itichard  Shacklefordj  for  plaintiffs  and  appellants.  Bogers  dt 
Blane,  for  defendant  and  appellee. 

Wtly,  J.  The  plaintiffs,  alleging  that  they  employed  the  defend- 
ant, an  actress,  to  perform  at  their  theatres  for  a  certain  period,  and 
that  she  without  cause  broke  her  engagement,  sue  to  recover  $1000 
damages.  They  further  allege  that,  notwithstanding  her  abandonment 
of  said  employment,  she  has  instituted  nine  suits  against  them  before 
a  justice  of  the  peace  for  $90  each  for  services  pretended  to  have  been 
rendered  under  her  said  contract  with  them,  and  they  sued  out  an  in- 
junction restraining  her  from  proceeding  further  in  tbe  prosecution  of 
said  suits,  and  also  from  instituting  any  more  suits  ot  that  kind  against 
them. 

The  defendant  moved  to  dissolve  the  injunction : 

First — Because  the  court  was  without  jurisdiction  to  issue  it,  the 
Eighth  District  Court  having  exclusive  jurisdiction  to  issue  injunctions 
in  tbe  parish  of  Orleans. 

Second — Because  the  petition  discloses  no  ground  for  an  injunction, 
the  Fourth  District  Court  having  no  right  to  restrain  the  trial  of  suite 
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before  a  justice  of  the  peaoe,  nor  to  prevent  the  defendant  from 
proaecating  her  claims  before  any  conrt  of  competent  jarisdiction. 

On  the  trial  of  this  motion  the  court  very  properly  disaolved  the 
ii^junction  with  $100  damages,  and  the  plaintiffs  appeal. 

Section  three  of  act  No.  2  of  the  acts  of  1670,  creating  the  Eighth 
District  Court,  provides  that  that  court  shall  have  exclusive  jurisdic- 
tion in  and  for  the  parish  of  Orleans  to  issue  injunctions,  but  that  this 
act  shall  not  be  construed  to  prevent  any  judge  from  issuing  an  in- 
junction to  stay  or  regulate  the  execution  of  any  judgment  or  order  of 
seizure  granted  by  him.  This  law  was  in  force  at  the  time  the  iig  unc- 
tion in  this  case  was  granted.  And  as  the  Fourth  District  Court  was 
without  jurisdiction  to  issue  the  writ,  that  court  certainly  did  not  err 
in  dissolving  it.  Besides,  the  court  had  no  authority  to  restrain  the 
trial  of  defendant's  suits  before  the  justice  of  the  peace. 

Judgment  affirmed. 

Rehearing  refused. 


No.  3283. 
J.  J.  Krbider  v.  City  of  Nbw  Orleans. 

Tjne  plaintiff,  being  ejected  from  hia  offloe  of  mayor  of  the  city  of  Jefferson  from  the  flnt  of 
Jnne,  1869,  to  the  first  of  April,  1870,  when  the  ofELce  ceased  to  exist  by  annexation  of 
said  city  to  the  city  of  New  Orleans,  obtained  by  compromise,  in  a  snlt  resulting  ttauk 
the  nnlawfol  interference  with  his  rights,  the  sum  of  $1500  firom  the  party  thoa  inter- 
fering under  an  appointment  made  by  the  Governor.  This  sum  was  paid  out  of  th» 
funds  of  the  city  of  Jefferson,  and  the  plaintiff  now  claims  from  the  city  of  Hew  Ozleana, 
as  successor  of  the  city  of  Jefferson,  the  same  amount  for  salary ; 

Held— That  the  compromising  by  plaintiff  of  the  said  suit,  in  which  his  right  to  the  office 
was  involyed,  concludes  him  from  urging  any  demand  against  tiie  city  of  New  Orleans 
for  his  salary,  admitting  the  liability  of  the  city  to  pay  a  salary  twice  fbr  the  same 
services. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     OooUjff 
J.    Fellows  d  MillSt  for  plaintiff  and  appellee.    Chorge  8,  Xocfy, 
City  Attorney,  for  defendant  and  appellant. 

Howell,  J.  The  plaintiff  claims  a  salary  as  mayor  of  the  city  of 
Jefferson  from  first  Jane,  1869,  when  he  was  ejected  from  said  office, 
until  first  April,  1870,  when  the  office  ceased  to  exist  by  the  annexa- 
tion of  said  city  to  the  city  of  New  Orleans.  In  the  suit,  which  arose 
at  the  first  mentioned  date,  he  was,  on  appeal,  declared  to  be  entitled 
to  his  office;  but  when  the  Judgment  became  final,  the  Governor  made 
appointment  of  another  party,  who  injoined  the  plaintiff  from  acting* 
This  injunction  was  dissolved,  and  damages  to  the  amount  of  $2000 
allowed  Kreider,  defendant  in  that  proceeding,  plaintiff  here,  and  the 
^her  party  appealed;  but  the  suit  waa  compromised,  plaintiff  Kreider 
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veceiviDg  11500,  which  were  paid  out  of  the  fands  of  the  city  of  Jef* 
lerson.  After  this,  the  present  suit  was  institated  and  plaintiff  ob* 
tained  jadgment  for  $1500,  and  the  city  appealed.  We  are  of  opinion 
that  the  compromising  of  the  said  snit,  in  which  his  right  to  the  office 
was  involved,  condades  plaintiff  from  urging  any  demand  against  the 
«ity  for  his  salary,  admitting  the  liability  of  the  city  to  pay  a  salary 
twice  for  the  same  services. 

It  is  therefore  ordered  that  the  jadgment  appealed  from  be  reversed^ 
«nd  that  there  be  jadgment  for  defendant  with  costs. 

Sehearing  refused. 


No.  3286. 
Patrick  Gallagher  and  Wifb  v.  B.  Abadib. 

The  defendant  »ppeaU  from  a  Jadgment  umoUing  an  act  of  aale  to  him  af  plaintlfb*  pcopevlj^ 
under  the  enforcement  of  a  jadgment. 

There  is  no  evidence  in  the  record  ttiat  the  property  was  seised  by  the  constable  who 
effected  the  sale,  nor  that  there  was  a  snfflcient  advertisement  It  is  proved  positively 
that  the  appraiser  In  behalf  of  Gallagher  snd  wlfb  was  appointed  by  a  Jnstice  of  Iho 
peace.  A  Jastlce  of  the  peace  has  no  authority  to  appoint  an  appraiser  in  behalf  of  tho 
defendant  in  ezecatlon  at  a  forced  sale. 

An  appraisement  made  by  parties  nnanthorised  to  act  U  no  appraisement.  The  property 
of  the  plaintiA  was  therefore  sold  withont  appraisement,  and  the  sale  was  invalid. 

The  objjection  that  the  plalntifb  have  not  retamed  nor  offered  to  retom  the  price  of  a^Judi^ 
cation,  and  therefore  onght  not  to  succeed  in  their  suit,  has  no  force.  The  plaintifEi  have 
received  nothing  to  return,  the  defendant  having  purchased  under  his  own  execution. 
If  he  paid  to  the  constable  the  balance  of  his  bid  in  excess  of  the  amount  of  the  writ, 
that  som  is  yet  in  the  hands  of  said  constable.  The  plaintiffs,  finding  that  their  property 
bad  been  illegaUy  seized,  refused  to  ratify  the  sale  by  claiming  the  balance  of  the  funds 
In  ezoess  of  the  amount  of  defendant's  writ. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Oooley,  J. 
B.  Shaekleford,  for  plaintiflis  and  appellees.  E,  Oamhray^  E.  Fhil- 
Ups,  J.  8.  Whiiaker,  for  defendant  and  appellant. 

Wtlt,  J.  The  defendant  appeals  from  the  jadgment  annulling  the 
sale  of  the  property  described  in  the  petition,  which  he  acqaired  from 
the  plaintiffs  under  the  enforcement  of  his  judgment  for  one  hundred 
dollars  against  them.  The  ground  for  nullity  Lb  that  the  constable  did 
Dot  comply  with  the  formalities  required  by  law  in  selling  the  house 
and  lot  of  the  plaintiffs ;  there  was  no  seizure,  no  sufficient  advertise- 
ment, and  no  legal  appraisement  of  the  property. 

The  return  on  the  fieri  faciaa  reads  as  follows :  **  Beceived^  New 
Orleans,  October  19, 1869.  Served  notice  on  defendant  personally  on 
twenty-first  of  same  month  and  year,  and  three  days  after  proceeded 
to  advertise  the  property  of  the  defendant  situated  on  St.  Ann  street, 
between  Dorgenois  and  Broad,  which  was  sold  at  public  auction  at  the 
Merchants'  and  Auctioneers'  Exchange,  on  Boyal  street,  between  Cus* 
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tomhoQse  and  Canal  streets.  Said  property  was  sold  to  tlie  highest 
bidder,  Mr.  Abadie,  on  the  twenty-seventh  day  of  November,  1869,  at 
twelve  o'clock,  for  the  snm  of  $425  cash,  in  United  States  treasury 

notes.  "  CHARLES  BETAT, 

"  Deputy  Constable." 

There  is  no  evidence  in  the  record  that  the  property  was  seized  by 
the  constable,  nor  that  there  was  a  sufficient  advertisement.  It  is 
proved  positively  that  the  appraiser  in  behalf  of  Gallagher  and  wife 
was  appointed  by  a  jastice  of  the  peace.  A  justice  of  the  peace  haa 
no  authority  to  appoint  an  appraiser  in  behalf  of  the  defendant  in  exe- 
cution at  a  forced  sale.  An  appraisement  made  by  parties  unauthorized 
to  act  is  no  appraisement.  The  property  of  the  plaintiffs  was  therefore 
sold  without  appraisement  and  the  sale  was  invalid. 

The  defendant,  however,  objects  that  the  plaintiffs  have  not returnecl 
nor  offered  to  return  the  price  of  adjudication,  and  therefore  ought  not 
to  succeed  in  their  suit. 

The  plaintiffs  have  received  nothing  to  return,  the  defendant  having 
purchased  under  his  own  execution.  If  he  paid  to  the  constable 
the  balance  of  his  bid  in  excess  of  the  amount  of  the  writ,  that  sum  is- 
yet  in  tbe  bands  of  the  constable.  The  plaintiffs,  finding  that  their 
property  had  been  illegally  sold,  properly  refused  to  ratify  the  sale  by 
claiming  the  balance  of  the  funds  in  excess  of  the  amount  of  defend- 
ant's writ.    We  see  no  error  in  the  judgment. 

Judgment  affirmed. 

Rehearing  refused. 


No.  3040. 

David  C.  McCan  v.  Fulkerson,  McLaurin  &  Co.  and  The  New" 
Orleans  Manufacturing  and  Building  Company. 

The  plea  of  novation  is  established  in  this  case.  The  plaintiff  had  an  account  against  th»> 
"Sew  Orleans  Mannfaotnring  and  Building  Company.  For  this  account  the  note  sne^ 
upon  was  given.  The  account  was  receipted  in  full,  and  the  debtors,  Fulkerson,  Ho> 
Laurin  Sc  Co.  were  substitnted  for  the  old  debtor. 

APPEA.L  from  the  Sixth  District  Court,  parish  of  Orleans.    Cooleyj  J«. 
B.  H,  MarVf  for  plaintiff  and  appellee.    Handolph,  Singleton  dh- 
Browne,  for  defendants  and  appellants. 

LuDELiNG,  C.'^J.    The  plaintiff  saed  the  defendants  on  the  following 
note:. 
12531  73-100.  New  Orleans,  April  18, 1867. 

Sixty  days  after  date  we  promise  to  pay  to  the  order  of  D.  C.  McCain 
twenty-five  hundred  and  thirty-oue  dollars  and  seventy-three  centa 
for  value  received,  with  interest  at  the  rate  of  eight  per  cent,  per- 
annum  after  maturity  until  paid. 

FULKERSON,  McLAURIN  &  CO- 
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HcOn  T.  Falkeraon,  HcLauiin  &  Co.  and  the  Mew  Orleans  Hannfaotoring  and  Building  Co. 

The  petitioDer  demanded  ladgment  against  the  defendants  in  aolido^ 
and  that  five  hundred  and  ten  shares  ot  the  stock  of  said  oompany, 
pledged  by  H.  S.  Fulkerson  to  pay  certain  of  his  creditors,  including 
petitioner,  be  seized  and  sold  to  satisfy  his  demand. 

The  following  is  a  copy  of  the  alleged  pledge  alluded  to : 

New  Orleans,  May  25, 1867. 

The  undersigned,  in  behalf  of  the  New  Orleans  Manufacturing  and! 
Building  Company,  acknowledge  receipt  from  Mr.  H.  S.  Fulkerson  of 
five  hundred  and  ten  shares  of  his  stock  of  the  company,  which  are  to 
he  disposed  of  towards  paying  the  liabilities  that  may  exist  against 
the  company,  and  for  which  Mr.  Fulkerson  is  personally  responsible. 
Should  there  be  an  excess  of  funds  or  stock,  the  same  to  become-  th& 
property  of  Mr.  Fulkerson  and  be  returned  to  him.  Mr.  Fulkerson 
desires  the  following  claims  to  be  liquidated  by  the  sale  of  his  stock  r 
Amount  due  the  New  Orleans  Manufacturing  and  Building  Company,. 
92000;  amount  due  J.  L.  Lobdell,  $2250  92;  amount  due  Charles  Don- 
nelly, $1757  73;  amount  due  D.  C.  McCan,  $2631  73,  and  such  other 
small  bills,  as  yet  unascertained,  as  may  be  approved  by  Mr.  Fulker- 
son, supposed  not  to  exceed  $1000. 

For  the  New  Orleans  Manufacturing  and  Building  Company: 

(Signed)  LOUIS  SCHNEIDER, 

J.  H.  BLAFFER,  Treasurer. 
Witness:  Ed.  Schnugaxs. 

Accepted:  H.  S.  Fulkerson. 

The  New  Orleans  Manufacturing  and  Building  Company  filed  a. 
general  denial,  and  also  pleaded  novation  of  the  debt  originally  due  to 
the  plaintiff.. 

.  There  was  judgment  against  Fulkerson,  who  made  no  defense,  and 
against  the  New  Orleans  Manufacturing  and  Building  Company.  The 
other  members  of  the  firm  of  Fulkerson,  McLaurin  &  Co.  were  dis* 
charged  under  the  bankrupt  law.    The  company  alone  has  appealed. 

We  think  the  plea  of  novation  is  established.  The  plaintiff  had  aD 
account  against  the  New  Orleans  Manufacturing  and  Building  Com* 
pany,  or  the  Delachaise  Building  Company.  For  the  sake  of  argument 
we  will  consider  it  to  have  been  against  the  New  OrleansJtfanufacturing^ 
and  Building  Company.  For  this  account  the  note  sued  upon  was  given 
and  the  account  was  receipted  in  full,  and  the  debtors  Fulkerson,  Mc- 
Laurin &  Co.  were  substituted  for  the  old  debtor.  See  2  N.  S.  144; 
6  N.  S.  637;  2  La.  Ill;  16  La.  140;  4  An.  543;  14  An.  54. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled,  and  that  there  be  judgment  against  the  plaintiff 
and  in  favor  of  the  defendant  rejecting  the  demands,  with  costs  in 
both  courts. 

Rehearing  refused. 
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state  ▼.  Clinton,  Auditor,  and  Dubaclet,  Treasurer. 

"■  ..I  — .  ■  . i        i.  m 

No.  4618. 

;8tatb  of  Louisiana  v.  Charles  Clinton,  Asditor,  and  A.  Dxtbuclet 
Treasarer.  New  Orleans,  Mobile  and  Texas  Railroad  C<m- 
PANr,  Intervenor. 

'The  State,  on  the  petition  of  the  Attorney  GenenO,  tiaving  ii^oined  the  Auditor  and  the 
Treasorer  from  iaeniug  warranta  for  the  payment  of  and  from  paying  certain  obligationa 
of  the  State,  and  having  prayed  to  have  the  appropriationa  therefor  and  the  said  liabili- 
ties declared  null,  the  New  Orleans,  HobUe  and  Texas  Railroad  Company  intervened 
and  moved  to  dissolve  the  Injunction  so  fkras  it  applied  to  the  bonds  of  the  State  issued 
to  said  oomiMUiy. 

The  grounds  of  the  iiijnnotion  were  that  the  appropriatton  for  the  payment  of  tlie  ooopons  of 
said  bonds  is  a  disguised  donation  of  Uie  funds  of  the  State  to  a  private  corporation ;  that 
the  Governor  had  no  authority  to  subscribe  for  the  stock  of  said  company,  and  that  the 
act  95  of  1871,  by  virtue  of  which  the  said  bonds  were  issued,  attempted  to  create  a  debt 
exceeding  $100,000,  without  providing  adequate  means  for  its  payment  as  required  by 
article  111  of  the  State  constitution,  and  also  in  excess  of  the  constitutional  limitation  to 
the  State  indebtedness. 

Ht  is  contended,  on  the  other  side,  that  the  Statocan  not  sue  to  annul  the  bonds  in  qnestioiL 
wlQiout  first  tendering  back  the  stock  which  it  is  admitted  has  been  received  by  the 
State  in  excliange  for  the  bonds. 

The  doctrine  of  tender  could  not  be  properly  applied  to  this  ease.  The  State  does  not  seek 
to  annul  the  contract  and  recover  back  the  bonds  given  as  the  price.  The  law  officer  of 
the  State  simply  asks  that  her  fiscal  agents  be  prohibited  ftom  paying  certain  bonds  and 
coupons,  on  the  ground  that  the  law  which  authorized  tiieir  issuance  Is  unoonstiltatioaaL 

The  suit  was  not  agidnst  the  holders  of  the  bonds,  or  the  parties  to  the  contract,  and  there 
was  no  one  to  whom  the  tender  of  the  certificate  of  stock  could  be  made.  The  injunction 
or  prohibition  issued  on  the  petition  of  the  Attorney  General,  made  it  legally  impossible, 
while  it  existed,  for  the  flsoal  agents  to  pay,  and  in  this  way  only  were  the  rights  of  the 
'intervening  company  affected,  and  the  necessity  imposed  upon  the  company  to  take 
rsome  legal  proceedings  to  obtain  payment.  They  chose  to  intervene  in  these  proceedings 
in  order  to  assert  their  rights  and  remove  the  obstructions  to  their  access  to  the  State 
treasury.  They  are  therefore  not  in  a  position  to  plead  that  a  tender  of  the  stock  should, 
have  been  made  to  them  before  the  issuance  of  the  injunction  herein,  although  it  prac- 
tically closed  the  treasury  to  them.  But  any  Judgment  in  the  suit  to  which  they  were 
not  made  parties,  would  not  have  been  ret  jtuUeata  as  to  them. 

This  case  must  be  remanded  for  farther  evidence  and  such  proceedings  as  may  be  appropriate. 

APPEAL  from  the  Saperior  District  Coart,  parish  of  Orleans.  JJaio- 
Mna,  J.  A.  F,  Field,  Attorney  General,  J,  Q.  A.  FelUnoa,  J.  B, 
<Joiton,  WhitaJcer  <&  Ben^gre,  for  the  State.  Howe,  FreniUa  and  Alex- 
ander Walker f  for  intervenor. 

Howell,  J.  The  State,  on  the  petition  of  the  Attorney  General, 
iiaving  injoined  the  Auditor  and  Treasurer  from  issuing  warrants  for 
the  payment  ol  interest  on,  and  from  paying  quite  a  list  of  the  obliga- 
itions  of  the  State,  and  prayed  to  have  the  appropriations  tlierefor  and 
the  said  indebtedness  declared  null,  the  New  Orleans,  Mobile  and 
"TTexas  Railroad  Company  intervened  in  the  suit  and  moved  to  dissolve 
the  injunction,  so  far  as  it  applied  to  the  bonds  of  the  State  issued  to 
«aid  company. 

The  grounds  of  the  injunction,  in  this  respect,  are  that  the  appro- 
priation for  the  payment  of  the  coupons  of  said  bonds  is  a  disguised 
^nation  of  the  funds  of  the  State  to  a  private  corporation;  that  the 
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stale  T.  onntoD,  Audttor,  and  Dafamoli^  Tnaannr. 

ChoTernor  bad  no  autbori^  to  subsoribe  for  the  itook  of  said  eoapaoy^ 
4wd  tbe  act  95  of  1871,  by  virtue  of  wbich  the  aaid  boods  were  iMued, 
attempts  to  create  a  debt  exoeeditig  |100,0(IO  without  providiDg  ade« 
qfiate  means  for  its  paymenty  as  required  by  artiele  111  of  the  State 
Constitiition,  and  also  in  exoess  of  the  eo&etitational  limitation  to  the 
State  indebtedness. 

The  injunction  was  dissolved  as  to  the  intervener,  and  the  other 
parties  appealed. 

It  is  contended,  on  behalf  of  appellee,  and  we  think  oorreotly,  that 
the  State  ean  not  sue  to  annal  the  bonds  in  qaestion  without  first 
tendering  back  the  stock,  which  it  is  admitted  has  been  received  by 
^e  State  in  exchange  for  the  bonds.  There  is  not  even  an  allegation 
<yf  such  tender,  which,  it  is  suggested,  the  Legislature  alone  is  compe- 
tent to  make  or  authorise. 

Judgment  affirmed. 

Wtlt,  J.    I  was  not  present  at  the  consultation  at  which  this  case 
decided,  and,  therefore,  I  took  no  part  in  this  decision. 


On  Rbhbariko. 

HowBLL,  J.  The  doctrine  of  tender  was  improperly  applied  in  our 
former  opinion.  The  State  did  not  sue  to  annul  the  contract  of  sale 
and  recover  back  the  bonds  given  as  the  price.  The  law  officer  of  the 
State,  representing  his  principal,  simply  asked  that  the  fiscal  agents 
of  tbe  State  be  prohibited  from  paying  the  bonds  and  coupons  described 
in  the  petition,  on  the  ground,  among  others,  that  the  laws  authorizing 
the  issuance  of  the  bonds  and  making  appropriations  to  pay  the  cou- 
pons, are  unconstitutional.  The  suit  was  not  against  the  holders  of 
the  bonds  or  the  parties  to  the  contract,  and  there  was  no  one  to  whom 
the  tender  of  the  certificate  of  stock  could  be  made.  The  injunction 
or  prohibition,  issued  on  the  petition  of  the  Attorney  G-eneral,  made  it 
legally  impossible,  while  it  existed,  for  the  fiscal  agents  to  pay,  and  in 
this  way  only  were  the  rights  of  the  intervening  company  affected,  and 
the  necessity  imposed  on  the  company  to  take  some  legal  proceedings 
to  obtain  payment. 

They  chose  to  intervene  in  these  proceedings  in  order  to  assert  their 
eights  and  remove  the  obstructions  to  their  access  to  the  State  treasury. 
They  are  therefore  not  in  a  position  to  plead  that  a  tender  of  the  stock 
ebonld  have  been  made  to  them  before  the  issuance  of  the  iig  unction 
herein^  although  it  practically  closed  the  treasury  to  them.  But  any 
judgment  in  the  suit,  to  which  they  were  not  made  parties,  would  not 
have  been  resjudioaia  as  to  them. 
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State  V.  CUntoD,  Auditor,  and  Dubaolet,  Treasorer. 

The  qaestioD  arises,  are  they,  haying  made  themselyea  parties,  enti- 
tled to  have  the  iDJanction  removed  so  far  as  it  affects  them.  The  case 
is  not  withont  difficulty.  It  is  submitted  on  the  pleadings,  with  the 
single  admission  that  the  State  holds  the  certificate  of  stock,  made,  we 
presume,  with  reference  to  the  plea  of  tender,  and  we^are  expected  to 
determine  the  rights  of  the  parties  in  interest,  vast  as  they  may  be, 
upon  the  face  of  the  papers. 

It  is  contended,  on  behalf  of  the  State  and  the  people  of  the  State, 
that  the  obligation  of  the  State  to  indorse  the  second  mortgage  bonds 
of  the  interyeniog  company  and  in  lien  of  which  the  purchase  of  stock 
was  substituted  was  contingent,  and  that  the  conditions,  upon  which 
that  obligation  was  to  be  fixed,  had  failed  prior  to  the  passage  of  the 
act  authorizing  the  purchase  of  the  stock  and  issuance  of  the  bonds  to 
pay  for  it,  and  hence  the  issuance  of  the  bonds  was  the  creation  of  a 
debt  in  violation  of  the  prohibition  amendment  to  the  Constitution. 
This  failure  is  said  to  be  notorious,  to  wit :  the  nonconstruction  of  the 
branch  road  or  any  part  thereof  within  the  time  prescribed  by  act  26 
of  1869,  under  the  provisions  of  which  the  company^s  bonds  were  to  be. 
guaranteed.  If  it  be  true  that,  at  the  date  of  the  said  act  No.  95,  the 
obligation  of  the  State,  in  favor  of  the  railroad  company,  was  extin- 
guished or  had  lapsed,  the  said  act  95,  authorizing  the  issuance  of  the 
bonds  in  question,  was  the  creation  of  a  new  debt ;  bat  we  are  not  pre- 
pared to  say  that  such  a  fact  may  be  judicially  noticed,  even  in  behalf 
of  the  public.  But  its  importance  is  such  that  we  are  unwilling  to  hold 
the  public  responsible  for  the  omission  to  furnish  the  necessary  proof, 
and  we  have  concluded  to  remand  the  case  for  evidence  on  the  point 
and  such  other  evidence  and  proceedings  as  may  be  appropriate. 

It  is  therefore  ordered  that  our  decree  lierein  be  set  aside;  that  the 
judgment  appealed  from  be  reversed,  and  this  case  be  remanded  for  the 
taking  of  evidence  and  to  be  proceeded  with  in  accordance  to  law. 


In  Explanation. 
Howell,  J.  Upon  our  attention  being  specially  called,  by  inter- 
vener's counsel,  to  the  various  acts  of  the  Legislature  relative  to  the 
New  Orleans,  Mobile  and  Texas  Kailroad  Company,  we  find  that  the 
hypothesis,  as  to  the  extinguishment  of  the  State's  contingent  liability,, 
upon  which  we  based  our  decree,  can  not  probably  be  supported  i  but 
we  are  none  the  less  indisposed  to  decide  the  case  in  its  present  condi- 
tion, as  there  are  other  important  matters  involved,  and  we  can  not 
resist  the  conviction  that  justice  requires  the  case  to  be  heard  again  in 
the  court  of  the  first  instance,  where  it  can  be  fully  and  fairly  presented^ 
In  saying  this  we  do  not  wish  to  be  understood  as  sanctioning  a  second 
application  for  rehearing. 
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W»ng  T.  Field. 

No.  3117. 
Frbdbriok  Wang  v.  Spencer  Field. 

The  prooeedingB  in  this  cam  appew  to  haye  been  irregoUr.  The  plaintiff  fonnds  his  right 
upon  the  prorisions  of  article  3366  of  the  Civil  Code,  and  jet  he  has  failed  to  comply 
with  its  provisions.  No  separate  appraisement  was  made  of  the  lot  of  ground  and  the 
boilding  he  claims  a  privilege  npon.  The  building  was  sold  separately  and  wlthoat  any 
reference  to  the  gronnd  it  stood  npon ;  tn  other  terms,  as  if  there  were  no  connection 
whatever  between  them  and  no  rights  against  both  existing  in  other  persons.  Under 
this  state  of  facts  the  sale  of  the  hoiue  was  a  nullity. 

APPEAL  from  tbe  Fourth  District  Court,  parish  of  Orleans.    Thiardj 
J.     W,  H,  Eogera,  for  plaintiff  and  appellee.     Bentinoh  Egan,  for 
defendant  and  appellant. 

Taliaferro,  J.  One  Herman  bought  from  the  defendant,  Field,  a 
lot  or  square  of  ground  and  erected  a  building  upon  it,  Popp  &  Elliot, 
lumber  dealers,  furnishing  the  lumber  used  in  its  construction.  They 
subsequently  sued  Herman  for  the  price  of  the  material  furnished  by 
them,  obtained  judgment  with  recognition  of  their  lien  upon  the 
building,  seized  it  under  execution,  and  at  the  sheriff's  sale,  Wang, 
tbe  plaintiff,  bought  it.  This  sale  took  place  on  the  thirteenth  of 
January,  1869.  Field,  haying  Herman's  notes  secured  by  mortgage  on 
the  lot  or  square  of  ground  for  the  unpaid  part  of  the  price,  took  out 
executory  process  and  caused  the  property  to  be  seized  and  sold,  and 
he  became  the  purchaser  on  the  second  of  February,  1869.  He  refused 
to  permit  Wang  to  remove  the  building  Herman  had  erected  on  the 
lot,  and  Wang  sued  him  in  this  action  either  to  deliver  the  building 
to  him  or  pay  him  the  value  of  it  which  he  alleges  is  worth  $1000. 

The  answer  is  a  general  denial.  Defendant  avers  that  he  is  the 
owner  of  the  house  claimed  by  the  plaintiff,  alleging  his  purchase  of 
the  entire  property  at  the  aforesaid  sherift's  sale,  made  on  the  second 
February,  1869;  that  under  the  executory  process  issued  on  the  second 
of  December,  1868,  the  property  was  under  seizure  by  the  sheriff,  and 
in  bis  custody  from  the  time  of  its  seizure  until  the  sale  on  the  second 
of  February,  1869,  and  that  the  seizure  was  made  under  executory 
process  before  the  plaintiff's  pretended  purchase;  that  he  could  not 
have  acquired  any  title  to  the  building  in  question  from  the  fact  that 
tbe  lot  of  ground  and  improvements  upon  it  were  under  special  mort- 
gage to  the  defendant  to  secure  the  payment  of  the  purchase  price  to 
bun  under  his  sale  of  the  premises  to  Herman. 

The  judgment  of  the  lower  court  was  rendered  in  conformity  with 
the  prayer  of  the  plaintiff's  petition,  and  the  defendant  has  appealed. 

The  plaintiff  founds  his  right  upon  the  article  3268  of  the  Civil 
Code:  "When  the  vendor  of  lands  finds  himself  opposed  by  workmen 
seeking  payment  for  a  house  or  other  work  erected  on  the  landj  a 
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separate  appraiaement  is  made  of  the  grouDd  and  of  the  house,  the 
Tender  is  paid  to  the  amount  of  the  appraisement  on  the  land  and  the 
other  to  the  amount  of  appraisement  of  the  building." 

The  proceedings  appear  to  hare  been  irregular.  The  plaiattif 
founds  his  right  upon  the  proyisions  of  the  article  of  the  Civil  Code 
just  quoted,  and  yet  he  has  failed  to  eomplj  with  those  provisions. 
No  separate  appraisement  was  made  of  the  lot  of  ground  and  the 
building  he  claims  a  privilege  upon.  The  building  was  sold  sepa- 
rately and  without  any  reference  to  the  ground  it  stood  upon ;  in  other 
terms,  as  if  there  were  no  connection  whatever  between  them,  and  no 
rights  against  both  existing  in  other  persons.  Under  this  state  of  faota 
the  sale  of  the  house  was  a  nullity. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled  and  reversed.  It  is  further  ordered  that  this  suit  be  dis- 
missed at  plaintiff's  costs,  reserving  to  him  and  all  the  other  parties  Id 
interest  the  right  to  renew  proceedings  according  to  law  to  enforoo 
their  privilege,  if  they  have  any,  against  the  building  erected  on  tho 
premises  by  Herman. 


No.    3312. 

Glovbb  &  Odendahl  tr.  Gsorob  B.  Shutb.    Citizbms'  Bank  op- 
Louisiana  intervener. 

This  suit  was  institnted  to  enforoe  the  yendor's  privilege  on  certain  bwrelB  of  floor- 
shipped  for  Liverpool,  fi»r  vhich  the  whole  prioe  had  not  be«i  paid.  TIm  Cltlz«na*  Bank, 
intervened,  claiming  the  control  of  the  property  hy  virtue  of  the  bills  of  lading  vpon 
which  it  had  made  advances  to  the  shippers.  In  this  conrt  the  bank  pleaded  apedally 
the  want  of  registry  necessary  to  preserve  the  plaintiflFs'  privilege.  The  plaintttb- 
objected  that  the  qnestion  was  not  raised  in  the  lower  conrt,  and  that  as,  under  arttole^ 
805  C.  P.,  the  Supreme  Court  can  only  execute  its  jurisdiction  in  so  far  as  it  shall  have 
knowledge  of  the  matters  argued  or  contested  below,  the  point  can  not  be  urged  here. 

This  objection  is  not  well  founded,  because  the  matter  contested  below  was  the  privilece- 
claimed  by  the  plaintifis,  and  as  they  have  failed  to  show  that  they  have  preserved  that- 
privilege  in  the  manner  prescribed  by  law,  they  can  not  enforce  it  to  the  pr^udioe  of  thr 
tntervenor,  holding  the  evidence  of  title. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  TMardy. 
J.  Eandolphy  Singleton  &  Browne  and  C  B,  Buddecke,  lor  plaintifla- 
and  appellees.  P.  J.  Eohert,  curator  od  hoc,  for  Shute.  A,  I^itoi,  for 
intervenor  and  appellant. 

HowBLL,  J.  The  plainti£fs  sold  and  delivered  to  the  defendant  a 
certain  number  of  barrels  of  flour,  which  were  shipped  on  board  the 
bark  Minot,  loading  for  Liverpool,  and  the  whole  price  not  being  paid, 
this  suit  was  instituted  to  enforce  the  privilege  under  act  3227  R.  C.  Ci. 
The  Citizens'  Bank  intervened  claiming  the  control  of  the  property  by 
'Virtue  of  the  bills  of  lading  upon  which  it  made  advances  to  the  shipper^ 
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Shate.  JadgmeDt  was  rendered  in  favor  of  the  plaintiffs  and  the  bank: 
appealed.  In  this  court  the  bank  pleaded  specially  the  want  of  regis*- 
try  necessary  to  preserve  the  plaintiffii'  privilege. 

To  this  the  plaintiffs  answer  that  the  question  was  not  raised  in  the- 
lower  court,  and  as  under  article  805  C.  P.,  the  Snpreme  Court  can  onlj 
exercise  its  jurisdiction  in  so  far  as  it  shall  have  knowledge  of  the- 
matters  argued  or  contested  below,  the  point  can  not  be  argued  here* 
The  reply  is  simple,  that  the  matter  contested  below  was  the  privilege* 
claimed  by  the  plaintiffs,  and  as  they  have  failed  to  show  that  they 
have  preserved  their  privilege  in  the  manner  prescribed  by  law,  they 
can  not  enforce  it  to  the  prejudice  of  the  intervenors,  holding  the  evi«- 
denoe  of  title.    They  have  failed  to  make  out  their  case,  and  they  do- 
not  pretend  that  if  the  point  had  been  raised  below,  they  could  have 
shown  a  registry. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed^ 
and  that  there  be  judgment  in  favor  of  the  intervener,  the  Citizens'* 
Bank  of  Louisiana,  decreeing  it  entitled  to  the  proceeds  of  the  prop-^ 
erty  sequestered  herein,  and  costs  in  both  courts. 


No.  3383. 
Ehilt  J.  RoBBRTSOK  t'.  Thomas  J.  Ehersok  and  Gbobgb  F.  Porter*. 

The  plaintiff  in  this  ease  vas  not  a  party  to  the  soit  in  the  Fifth  District  Court,  the  exeon- 
tion  of  whose  judgment  she  has  injoined.    Under  the  Act  of  1870,  whieh  orj^wiized  the^ 
Eighth  District  Coart,  that  court  has  the  power  to  isaoe  the  i^jonctbm  pkilntlft  has*- 
prayed  for.    Perhaps,  under  that  statute,  she  might  have  applied  to  the  Fifth  Distxiot 
Court*  but  it  is  thought  that  she  could  also  seek  relief  from  the  Eighth  District  Court 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    DtV 
hie,  J.     Wm.  Grant  and  Wm,  H,  Hunt,  for  plaintiff  and  appellee. 
O.  F,  Buck,  curator  ad  hoc,  for  G.  F.  Porter^  defendant  and  appellant. 
Morgan,  J.    Tbe  plaintiff  iu   this  injunction  was  not  a  party  to  the 
suit  in  the  Fifth  District  Court,  nor  is  she  attempting  to  interfere 
with  tbe  judgment  tbereiu  rendered.    She  claims  to  be  entitled  to  it» 
benefits,  and  to  prevent  the  plaintiff  from  executiug  the  same  to  her 
prejudice.    The  act  of  1870,  which  organized  the  Eighth  District  Courts 
^ve  to  that  court  tbe  power  to  grant  iiguoctions,  but  at  tbe  same  time- 
declared  that  tbe  act  should  not  be  so  construed  as  to  prevent  any 
judge  or  court  from  issuing  an  injunction  to  stay  or  regulate  the  execu- 
tion   of  any  order  of  seizure  granted  or  judgment  rendered  by  said. 
judge  or  court.    Perhaps,  under  this  statute,  she  might  have  applied 
to  the  Fifth  District  Court,  but  we  think  she  could  also  seek  relief 
from  the  Eighth  District  Court. 
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Bobertflon  y.  Emerion  and  Porter. 

On  the  merits,  we  think  the  reasons  of  the  district  jadge  correct, 
and,  for  the  reasons  assigned  by  him,  the  judgment  is  affirmed. 


Wtlt,  J.,  dissenting.  In  this  case  the  question  ia,  had  the  Eighth 
District  Coart  jarisdiction  toinjoin  theexecation  of  a  judgment  of  the 
Fifth  District  Coart  t  The  solution  of  this  question  depends  upon  the 
construction  to  be  placed  upon  section  2  of  act  No.  2  of  the  extra 
session  of  1870.  This  section  provides:  ''That  the  Eighth  District 
Court,  hereby  created,  shall  have  exclusive  jurisdiction  in  and  for  the 
parish  of  Orleans,  to  issue  writs  of  injunction,  mandamus,  quo  war- 
ranto, and  to  entertain  all  proceedings,  suits  or  contestations  in  which 
the  right  to  an  office.  State,  parish  or  municipal,  is  in  any  way  involved; 
*  •  *  *  *  provided,  that  nothing  in  this  act  shall  be  con- 
strued to  in  any  manner  limit  or  affect  the  right  of  the  Supreme  Court 
of  the  State  of  Louisiana  to  issue,  hear  and  determine  any  or  all  writs 
or  orders  which,  by  existing  laws,  said  court  has  authority  to  issue, 
hear  and  determine ;  and  provided  further,  that  this  act  shall  not  be 
so  construed  as  to  prevent  any  judge  or  court  from  issuing  an  injunc- 
tion to  stay  or  regulate  the  execution  of  any  order  of  seizure  granted 
or  judgment  rendered  by  said  judge  or  court. " 

Now,  if  the  Eighth  District  Court  can  stay  or  regulate  the  execution 
of  judgments  of  the  Fifth  District  Court,  by  the  use  of  the  writ  of 
injunction,  to  that  extent  the  last  mentioned  court  will  be  limited  or 
restricted  in  the  right  to  stay  or  regulate  the  execution  of  its  own  judg- 
ments. Yet,  the  statute  granting  the  power  to  the  Eighth  District 
Court,  expressly  provides  that  the  authority  granted  shall  not  be  so 
construed  as  to  prevent  any  judge  from  regulating  the  execution  of  his 
own  judgments,  by  the  use  of  the  writ  of  injunction. 

Two  courts  can  not  at  the  same  time  regulate  the  execution  of  a 
judgment.  If  one  undertakes  to  regulate  it  by  employing  the  writ  of 
injunction,  the  other  must  necessarily,  for  the  time  being,  be  prevented 
from  or  deprived  of  the  control  or  regulation  thereof.  Otherwise  there 
will  be  a  conflict  of  jurisdiction,  which  it  was  one  of  the  main  objects 
of  the  statute  in  question  to  prevent. 

The  objects  of  the  act,  as  expressed  in  the  title,  were  to  create  the 
Eighth  District  Court,  define  its  jurisdiction,  and  to  ''  determine  the 
jurisdiction  of  the  existing  seven  district  courts  for  the  pariah  of 
Orleans." 

Undoubtedly,  power  is  reserved  to  the  other  district  conits  to  em- 
ploy the  writ  of  injunction  to  stay  or  regulate  the  execution  of  their 
own  judgments;  and  if  the  same  power  is  conferred  on  the  Eighth  Dis- 
trict Court,  as  my  associates  seem  to  interpret  the  act,  it  must  be  a  con- 


NEW  0BI«¥;ANS,  APRIli,  1874,  3^ 

Bobectson  ▼•  Bmecaoa  «iid  Porter. 

cnireiit  power.  Tet  the  statute  will  be  searched  in  yain  to  find  a  grant 
of  concorrent  jurisdiction  in  regard  to  the  right  to  issue  an  injuncticm. 

The  power  is  vested  exdusivelj  in  the  EigU^h  District  Court,  except 
in  regard  to  the  subject  of  staying  or  regulating  the  execution  of  the 
judgments  of  the  other  district  courts. 

In  seeking  the  interpretation  of  a  statute  it  is  proper  to  take  into 
consideration  the  object  or  motive  of  the  law  giver  in  enacting  it;  also 
the  evil  which  it  was  intended  to  remedy. 

At  the  time  the  law  was  passed,  the  several  courts  of  this  parish  had 
authority  to  issue  the  writ  of  injunction  ;  sometimes  one  court  would 
grant  an  injunction  and  another  would  issue  a  counter  injunction,  em- 
barrassing thereby  the  officers  of  court  and  bringing  the  administra- 
tion of  justice  into  contempt. 

It  was  the  confusion  resulting  from  the  concurrent  jurisdiction  of 
these  courts  in  this  respect,  which  led  to  the  enactment  of  the  law. 
This  was  the  evil  which  the  lawgiver  sought  to  remedy. 

To  accomplish  the  object  it  was  deettaed  expedient  to  create  the 
Eighth  District  Court  and  to  give  it  exclusive  jurisdiction  to  issue  the 
writ  of  injunction,  except  in  regard  to  the  right  of  staying  or  regulat- 
ing the  execution  of  judgments  of  the  other  district  courts,  which 
right  was  reserved  to  each  court  over  its  own  judgments. 

With  this  object  in  view,  I  do  not  believe  the  legislature  intended  to 
give  the  Eighth  District  Court  concurrent  jurisdiction  with  regard  to 
the  execution  of  the  judgments  of  the  other  district  courts;  because, 
this  would  produce  a  conflict  of  authority,  and,  in  a  measure,  defeat 
the  intention  of  the  law. 

I  therefore  dissent  in  this  case. 

Rehearing  refused. 


No.  3304. 
Victor  Tanner  v.  S.  Cambon. 


Plaintiff  was  diaoharged  beoaiue  he  closed  the  store  in  which  he  was  employed  at  an  nn- 
reasonable  hour.  This  court  Is  not  satisfied  that  he  was  employed  by  the  year.  Besides, 
on  his  being  paid  for  the  time  he  worked  at  the  rate  of  $1500  per  annnm,  he  to<A  the 
money  without  objection. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    OooUy, 
J.    J&.  T.  Fellows,  for  plaintiff  and  appellee.    Johnson  (&  Dems, 
for  defendant  and  appellant. 

MoBGANy  J.  Plaintiff  alleges  that  he  was  engaged  by  the  defendant 
to  perform  the  duties  of  clerk,  at  an  annual  salary  of  $1500,  to  com- 
mence on  the  first  day  of  OctobeTi  1870,  and  to  end  on  the  thirti^ 
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September  following;  that  he  faithfully  performed  his  daty  until  the 
fifteenth  October,  when  he  was  illegally  and  without  cause  discharged. 
He  sued  for  the  year's  vtlary,  91500|  and  he  had  judgment. 

The  evidence  of  the  plaintiff  himself  does  not  satisfy  us  that  Cam- 
bon contracted  to  employ  him  by  the  year;  neither  is  there  any  eyi- 
dence  that  he  was  employed  by  the  year  in  the  place  which  he  says  he 
left  to  go  to  Cambon's,  although  he  had  been  employed  there  several 
years,  and  it  is  not  shown  that  the  custom  is  among  persons  engaged 
in  Cambon's  business  to  employ  clerks  by  the  year,  while  the  testi- 
mony of  Cambon  is  positive  that  he  never  made  such  an  engagement 
with  him.  Plaintiff  was  discharged  because  he  closed  the  store  in 
which  he  was  employed  at  an  unreasonable  hour.  He  was  paid  for 
the  time  he  worked  at  the  rate  of  $1500  per  annum,  and  took  the 
money  without  objection. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there 
be  judgment  in  favor  of  the  defendant  with  costs  in  both  courts. 


No.  4963. 

C.  Camutz,  Syndic,  t;.  Thb  Bank  of  Louisiana,  L.  F.  Generbs, 

Garnishee. 

Th6  plaintiff  haying  obtained  Jadgment  against  the  Bank  of  Louisiana,  took  gamlahment 
process  against  Generes  and  sought  to  make  him  liable.  Oeneres  excepts  on  seveml 
grounds,  and  among  others— that  the  plaintiff  made  proof  before  a  register  of  the  Unitfed 
States  District  Court  of  the  Judgment  obtained  by  him  against  the  said  bank  which  had 
been  declared  bankrupt,  and  filed  his  proof  with  the  assignees  on  July  3, 1871,  thereby 
making  himself  a  party  to  the  bankrupt  proceedings  and  abandoning  all  other  rights, 
liens  and  priyilegcs  against  the  bankrupt,  except  those  reserved  by  said  proof;  that  by 
the  order  of  the  United  States  District  Court,  rendered  July  1,  1869,  all  persons  were 
injoined  and  restrained  from  interfering  with  the  assets  or  property  of  the  bank.  The 
exceptions  were  correctly  sustained  by  the  court  a  qua. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,    ffaw- 
MnSt  J.     George  L.  Bright,  for  plaintiff  and  appellant.    Clarke^ 
Bayne  dc  Beruhaw,  for  defendant  and  appellee. 

Taliaferro^  J.  The  plaintiff  having  obtained  judgment  against 
the  Bank  of  Louisiana,  took  garnishment  process  against  Generes  and 
sought  to  make  him  liable.    Generes  excepted  on  the  grounds : 

First — That  on  the  twenty-second  May,  1868,  at  the  suit  of  the  State 
against  the  Louisiana  Bank  a  judgment  was  rendered  annulling  ito 
charter  and  staying  all  judicial  proceedings  against  the  bank.  The 
president  of  the  bank  was  injoined  from  paying  out  any  of  its  funds  or 
disposing  of  any  of  its  assets,  and  the  judgment  also  provided  for 
placing  the  affairs  of  the  bank  in  liquidation. 
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Second — That  in  Jannary,  1870,  the  said  bank  was  decreed  bankrupt 
by  the  District  Court  of  the  United  States,  sitting  in  Louisiana,  and 
all  its  assets  were  assigned  to  Aristide  Miltenberger^  and  Emory  £» 
Norton  appointed  assignee. 

Third — That  the  plaintiff,  C.  Camutz,  syndic,  made  proof  before  a 
register  of  the  United  States  District  Court,  of  the  judgment  obtained 
by  him  against  the  said  bank  and  filed  his  proof  with  the  assignee  on 
the  third  of  July,  1871,  tbereby  making  himself  a  party  to  the  bank- 
rupt proceedings,  and  abandoning  all  other  rights,  liens  and  privileges 
against  the  bankrupt  except  those  reserved  by  said  proof. 

Fourth — ^That  by  the  order  of  the  United  States  District  Courts 
rendered  July  1,  1869,  all  persons  were  injoined  and  restrained  from 
interfering  with  the  assets  or  property  of  the  bank. 

The  exceptions  were  sustained  and  the  rule  taken  dismissed.  The 
plaintiff  appeals.  The  evidence  sustains  the  allegations  made  in  tbe 
exceptions,  and  we  think  the  judgment  of  the  lower  court  correct. 

Judgment  afiGirmed. 


No.  5063. 
George  L.  Walton  v.  Police  Jury,  Parish  of  Concordia,  et  als. 

The  fact  that  only  one  of  the  non-resident  partiee  executed  an  appeal  bond  under  an  order  is 
favor  of  aU,  can  not  invalidate  tbe  appeal  taken  by  him.  Those  who  are  not  appollanta 
are  appellees,  and  the  appellant  has  the  rij^ht  to  prosecnte  his  appeal,  which  is  regalarly 
taken,  although  his  co-defendants  may  acquiesce  in  tbe  Judgment ;  nor  is  it  impossible  to 
declare  the  judgment  null  and  inoperative  as  to  the  appellants,  and  leave  it  undis- 
turbed as  to  the  others  against  whom  it  is  rendered. 

One  Judgment  debtor  has  the  right  to  be  relieved  fh>m  an  erroneous  Judgment*  although  his 
co-debtors  in  the  Judgment  do  not  see  proper  to  complain.  The  non-action  of  one  does 
not  prevent  another  from  acting. 

The  exception  to  the  Jurisdiction  of  the  court  below,  reUionenuUericB,  should  have  been  sus- 
tained, the  interest  of  the  plaintiff  being  less  than  Ave  hundred  dollars.  Plaintift  haa 
no  greater  right  to  anuul  or  injoin  in  this  proceeding  the  bouds  issued  by  the  police  Jury 
of  tbe  parish  of  Concordia,  than  if  he  were  resisting  the  payment  of  his  tax  levied  to  pay 
tiie  interest  on  the  bonds,  and  as  his  whole  tax,  set  forth  in  his  petition,  does  not  exceed 
five  hundred  dollars,  the  district  court  did  not  have  Jurisdiction  of  his  demand. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Con- 
cordia. Hough,  J.  George  8.  Sawyer  and  John  Bay,  for  plaintiff 
and  appellee.  Wm.  B.  Spencer,  curator  ad  hoe  for  one  of  the  appel- 
lants, and  attorney  for  the  other. 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  ground 
that  the  motion  and  order  for  appeal  were  made  and  granted  on  behalf 
of  some  ninety  non-resident  parties  represented  by  the  curator  ad  hoe, 
and  only  one  had  executed  bond,  and  that  thef  appeal  is  taken  by  the 
one  party  and  one  resident,  each  of  whom  has  famished  a  bond^ 
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and  the  court  can  Dot  distnrb  the  judgment  as  to  said  appellants  and 
leave  it  in  force  as  to  all  the  others,  the  efiEect  of  which  judgment  being 
to  annul  certain  bonds  issued  by  the  police  jury  of  Concordia,  and 
they  must  be  valid  in  whole  or  invalid  in  whole. 

The  fact  that  only  one  of  the  non-resident  parties  executed  an  ap- 
peal bond  under  an  order  in  favor  of  all,  can  not  invalidate  the  appeal 
taken  by  him.  Those  who  are  not  appellants  are  appellees  and  the 
appellant  has  the  right  to  prosecute  his  appeal  which  is  regularly  taken, 
although  his  co-defendants  may  acquiesce  in  the  judgment.  Nor  is  it 
impossible  to  declare  the  judgment  null  or  inoperative  as  to  the  two 
appellants  and  leave  it  undisturbed  as  to  the  others  against  whom  it  is 
rendered.  One  judgment  debtor  has  the  right  to  be  relieved  from  an 
erroneous  judgment,  although  his  co-debtors  in  the  judgment  do  not 
see  proper  to  complain.  The  non-action  of  one  does  not  prevent 
another  from  acting. 

The  motion  to  dismiss  must  be  refused. 

The  plaintiff,  a  taxpayer  in  the  parish  of  Concordia,  injoined  the  po- 
lice jury  of  said  parish  from  levying  any  further  tax  on  his  property 
to  pay  any  interest  or  principal  of  certain  bonds,  also  the  tax  collector 
from  collecting  the  tax  already  levied  upon  his  property  for  sach  pur- 
pose, and  the  parish  treasurer  fiom  paying  the  interest  or  principal  of 
said  bonds,  and  he  prayed  that  said  bonds  be  declared  null,  contradic- 
torily with  said  officers  and  the  bondholders  on  various  groands. 
He  caused  the  said  parties  to  be  cited  personally  and  through  a  carator 
ad  hoe  appointed  to  represent  the  non-renident  bondholders. 

After  hearing  the  parties,  the  district  judge  rendered  judgment  per- 
petuating the  injunction  and  annulling  the  bonds  from  which  one  resi- 
dent and  one  non-resident  bondholder  appealed. 

The  first  question  presented  is  an  exception  to  the  jurisdiction  of  the 
court  below  ratione  materitB,  the  interest  of  the  plaintiff  being  lesa  than 
five  hundred  dollars.  He  alleges  that  his  annual  parish  tax  amonnta 
to  some  four  hqndred  dollars,  and  a  large  portion  thereof  is  required 
to  pay  the  interest,  accruing  annually  on  the  bonds  in  question.  As  to 
his  right  to  annul  or  injoin  the  bonds  in  this  proceeding,  he  has  no 
greater  rights  than  if  he  were  resisting  the  payment  of  his  tax,  levied 
to  pay  the  interest  on  the  bonds,  and  as  his  whole  tax,  set  forth  in  his 
petition,  does  not  exceed  five  hundred  dollars,  the  district  court  did 
not  have  jurisdiction  of  his  demand. 

It  is  therefore  ordered  that  the  judgment  appealed  ftom  and  tiie 
proceedings  in  this  suit  in  the  district  conrt|  be  declared  anil  and  the 
action  be  dismissed  as  to  the  appellants.  Costs  in  both  courts  to  he 
paid  by  appellees. 

refused. 
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No.  4770. 
Eendio  &  Co.  V.  CiTT  OF  Nsw  Orleans* 

^e  permiaaion  to  erect  a  platform  scales  with  a  covering  at  the  coal  landing  in  the  Second 
Bistriotf  dty  of  Ifew  Orleans,  was  granted  to  the  plaintlflb  by  resolntion  of  the  City 
Cooncil  on  the  eighteenth  of  Jane,  187S,  provided  "  that  this  permission  be  revocable 
at  the  plaasnre  of  the  cooncil."  The  plaintiflis  pray  for  an  ii\)anction  to  prevent  the  city 
from  removinc  the  platform  and  covering  erected  over  it,  and  also  sue  for  damages. 
After  the  trial  in  the  court  below,  and  after  an  appeal  had  been  taken  and  the  record 
Hied  in  this  conrt,  the  City  Council,  on  the  twenty -ninth  of  July,  1873,  passed  an  ordi- 
nance revoking  the  permission  granted  to  plaintiffa. 

The  Judgment  of  the  ooort  a  qua  making  the  ii^anotiaii  perpetnal  is  aflLrmed,  with  the 
proviso  and  nnderstanding  that  said  injunction  must  be  treated  and  considered  as  rest- 
ing alone  upon  the  state  of  iSEwts  existing  at  the  trial  of  the  cause  in  the  court  below,  and 
without  prejudice  to  the  city  to  set  up  a  claim  to  the  quiet  and  undisturbed  possession  of 
the  place  in  controversy  under  «ny  ordinance  revoking  the  permit  granted  to  plaintUb. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
kinsj  J.  Bentindk  Egan  and  FellowB  dt  MiUa,  for  plaintiffs  and 
appellees.  Oeorge  8.  iMcey,  City  Attorney,  for  defendant  and  appel- 
lant. 

Taliatbrro,  J.  The  defendant  in  this  case  appeals  from  a  judg* 
ment  of  the  court  a  qua  perpetuating  an  injunction  taken  by  the 
plaintiffs,  restraining  the  city  from  prove u ting  and  obstructing  them 
in  the  pursuit  of  their  business  as  dealers  in  coal,  at  a  coal  boat  land- 
ing opposite  the  United  States  Mint,  in  the  lower  portion  of  the  city  of 
New  Orleans. 

The  plaintiffs  alleged  in  their  petition  that  they  had,  by  permission 

of  the  city  authorities,  erected  a  platform  scales  with  a  coTering,  for 

the  purpose  of  weighing  their  coal  when  landed,  and  gone  to  large 

expense  in  that  work  and  in  removing  sunken  piles  and  other  obstruc- 

tioiis  at  the  landing  in  order  to  render  the  landing  of  coal  boats  at  that 

point  safe  and  convenient.    That   notwithstanding   the   permission 

granted  to  them  for  carrying  on  their  business  in  that  locality,  the  city 

aathoiities  had  formally  notified  them  to  remove  their  coal  barges,  etc., 

from  the  said  landing  within  twenty-four  hours,  and  threatened,  in 

ease  the  order  was  not  executed,  to  remove  them  at  the  plaintiffs'  risk 

and  expense.    An  injunction  was  prayed  for  and  obtained,  the  plain- 

tifb   praying  judgment  perpetuating  the  writ  and  for  six  hundred 

d<^ars  damages. 

The  plaintiffs  had  judgment  perpetuating  the  in  junction  and  the  city 
has  appealed. 

The  permission  to  erect  their  platform  scales  at  the  coal  landing  in 

the  Second  District,  was  granted  to  the  plaintiffs  by  resolution  of  the 

dty  Council  on  the  eighteenth  of  June,  1872,  in  the  following  terms  : 

*'  No.  1590.    Resolved  by  the  Council  of  the  city  of  New  Orleans, 

That  permission  is  hereby  given  to  Kendig  &  Co.  to  erect,  on  the  coal 
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landing  in  the  Second  District,  a  platform  scales  with  a  covering  for 
the  pnrpose  of  weighing  coal ;  provided,  that  this  permission  is  revo- 
€able  at  the  pleasure  of  the  Council." 

On  the  twenty-ninth  of  July,  1873,  a  repealing  resolution  was  passed 
in  the  following  terms  : 

'^  Resolved.  That  ordinance  No.  lf)90.  Administration  Series,  granting 
permission  to  Kendig  &  Co.  to  erect  platform  scales  on  the  coal  landing 
in  the  Second  District,  for  the  pnrpose  of  weighing  coalj  is  hereby 
repealed." 

It  farther  appears  by  a  city  ordinance  passed  July  6, 1866,  that  ^^  two 
hundred  feet  from  Esplanade  street  up  **  was  set  apart  ''  as  a  coal  boat 
landing  during  the  pleasure  of  the  Council." 

The  frail  tenure  by  which  Kendig  &  Co.  set  up  a  right  to  occupy 
the  coal  landing  in  question,  it  is  obvious,  must  give  way  to  the  wants 
and  covenience  of  the  public  and  the  superior  right  of  the  City  Council 
to  control  and  regulate  the  wharves  and  landings  ot  the  city  in  the 
interests  of  the  public.    Kendig  &  Co.  had  simply  a  permissive  right 
to  occupy  a  space  at  the  coal  boat  landing  in  the  Second  District  tem- 
porarily, until  the  city  authorities  deemed  it  proper  to  make  some 
other  disposition  of  the  space  appropriated  by  the  ordinance  of  June, 
1866,  for  the  landing  of  coal  boats — the  appropriation  of  "  two  hundred 
feet  from  Esplanade  street  up  "  for  a  coal  boat  landing,  being  expressly 
revocable  at  the  will  of  the  City  Council.    The  plaintiffs  accepted  the 
privilege  of  erecting  their  platform  scales  within  a  space  which  the 
/City  Council  could  at  any  moment  appropriate  to  some  other  use  than 
that  of  a  coal  boat  landing,  and  they  accepted  the  gratuitous  faTor 
of  conducting  their  business  there,  the  permission  being  "  revocable 
at  the  will  of  the  Council."    The  condition  then  of  the  plaintiflls  was 
but  little  better  than  that  of  a  poor  pensioner  on  the  bounties  of  an 
hour. 

When  the  City  Council  decided  to  build  a  wharf  there,  and  entered 
into  a  contract  with  undertakers  to  perform  the  work  and  notified  the 
plaintiffs  to  remove  their  boats,  etc.,  which  formed  an  impediment  to 
the  prosecution  of  the  work  contracted  for,  it  was  with  but  little  grace 
that  the  plaintiffs  set  up  a  claim  to  continue  their  possession  and  to 
raise  the  question  of  the  city's  right  to  build  a  wharf  at  the  coal  boat 
landing,  and  to  go  into  the  inquiry  also  of  the  expediency  and  eyen  of 
the  practicability  of  the  work.  We  think  the  judgment  of  the  lower 
court  erroneous  and  that  it  should  be  set  aside. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  be 
annulled  and  set  aside.  It  is  further  ordered  that  the  injuuc.ion  be 
dissolved  and  that  the  defendant  have  judgment  in  its  favor,  the  plain- 
tiffs and  appellees  paying  costs  in  both  courts. 
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On  Rbhbarikg. 

Taliaferro,  J.  We  find  on  reviewing  tbis  ease  that  oar  decree 
was  rendered  upon  insafficient  evidence  and  shonld  be  reversed.  It  is 
therefore  ordered  that  the  former  decree  rendered  be  avoided  and  set 
aside,  and  it  is  now  ordered  that  the  jadgment  of  the  district  coart  be 
affirmed,  with  the  proviso  and  understanding,  that  the  'inJ!inction 
rendered  perpetual  by  that  jadgment  be  treated  and  considered  as 
resting  alone  upon  the  state  of  facts  existing  at  the  trial  of  the  cause 
in  the  court  a  qua,  and  without  prejudice  to  the  city  to  set  up  a  claim 
to  the  quiet  and  undisturbed  possession  of  the  place  in  controversy 
under  any  ordinance  revoking  the  permit  granted  to  Kendig  &  Co. 
The  appellees  paying  costs  of  this  appeal. 


No.  3284. 
Cohen  &  Wilson  t;.  Gborob  W.  Avert  et  als. 

Plaintiffs,  Jadgment  creditors  of  Canale,  caused  their  exeoation  to  be  leyied  on  certain 
movables.  Mora  ix^oined  the  sale,  claiming  to  be  the  owner  of  the  property  seised.  The 
ii\]xmction  was  dissolved  in  the  oonrt  below,  and  the  Jadgment  was  affirmed  in  this  coart 
with  twenty  per  cent,  damages  against  the  principal  and  sarety  in  solido.  Pending  the 
appeal,  the  sheriff  improperly  released  the  seisare,  and  Mora  sold  the  property  at 
Miction. 

PlaintiA  bring  this  salt  for  damages  resalting  from,  the  illegal  release  of  the  seisare  by  the 
sheriff  and  firom  the  improper  iqjanction  by  Mora,  and  pray  Jadgment  against  them  in 
mUdLo  for  the  amount  of  their  Jadgment  against  Canale,  which  tkey  ftiled  to  realise  by 
reason  of  the  illegal  acts  of  the  sheriff  and  Mora,  ^e  sheriff  calls  in  warranty  Mora 
and  the  sareties  on  his  ii^janction  bond. 

It  is  not  possible  to  dlacoTor  what  obligation  Mora  and  his  sarety  have  contracted  towards 
the  plaintiflb.  This  suit  is  not  on  the  iojanction  bond.  The  injanction  was  dissolved, 
and  with  damages  granted  to  plaintiffls  against  the  principal  and  sarety  in  toUio.  The 
illegal  release  by  the  sheriff  accraed  snbseqaently  to  the  injanction,  and  did  not  resnlt 
necessarily  from  the  exercise  of  that  writ  That  Mora  disposed  of  a  Jadgment  debtor's 
property,  after  it  had  been  released  from  seisare,  did  not  create  a  legal  obligation  against 
him  in  fikvor  of  Uie  Jadgment  creditor  of  the  party  whose  property  he  had  disposed  ofi 

There  is  also  no  legal  obligation  to  be  enforced  ander  the  call  in  warranty.  The  principal 
and  sarety  on  the  injanction  bond  did  not  contract  to  warrant  the  sheriff  against  the 
eonseqaences  ol  his  own  illegal  acts. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leau- 
manty  J.  Homor  dc  Benedict,  for  plaintiffs  and  appellees.  Samhola 
^  XhicroB,  for  Mora  and  his  surety,  defendants  and  appellants.  William 
B.  Whitdker,  for  Avery,  the  sheriff! 

Wtlt,  J.  The  plaintiffs,  judgment  creditors  of  Joseph  Canale  for 
#941  85,  caused  their  execution  to  be  levied  on  the  stock  and  movables 
contained  in  store  No.  50  Royal  street;  thereupon  Juan  Garcia  y  Mora 
injoined  the  sale,  claiming  to  be  the  owner  of  the  property  seized.  The 
iDJanctioQ  was  dissolved,  and  on  appeal  the  judgment  was  affirmed 
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by  this  ooart  with  twenty  per  eeiit.  damages  in  ioUdo  against  the 
principal  and  surety  on  the  injunction  bond.  22  An.  417.  In  tiie 
meantime,  that  is,  pending  the  injunction,  Aveiy,  the  sheriff,  improp- 
eriy  released  the  seizure,  and  Mora  sold  the  property  at  auction. 

After  the  decision  of  this  court,  the  plaintiffs  instructed  the  sherilT 
to  proceed  with  the  sale  of  the  property  which  had  been  improperly 
ii^joined  by  Mora. 

Finding,  howeyer,  that  the  sheriff  had  improperly  released  the  seiz- 
ure of  the  property,  which  was  sufficient  to  pay  their  debt,  and  that 
Canale  had  disappeared  without  leaving  any  property  to  be  seized 
under  execution,  the  plaintiff^  brought  this  suit  for  damages  resuUing^ 
from  the  illegal  release  of  the  seizure  by  the  sheriff  and  from  the  im- 
proper injunction  by  Mora,  and  prayed  judgment  against  them  in^ 
solido  for  the  amount  of  their  judgment  against  Canale,  $941  85,  which 
sum  they  failed  to  realize  by  reason  of  the  illegal  acts  of  said  Avery, 
sheriff,  and  Mora. 

Avery  called  in  warranty  Mora  and  the  surety  on  his  injunction 
bond,  Jose  Garcia  y  Bores.  The  court  gave  judgment  for  the  amount 
claimed  against  Avery  and  Mora,  and  also  gave  Avery  judgment  in 
warranty  for  like  amount  against  Mora  &  Boros.  From  this  judgmetit 
Mora  &  Boros  have  appealed.    Avery  did  not  appeal. 

We  fail  to  perceive  any  obligation  existing  between  the  appellants 
and  the  appellees.  The  suit  is  not  on  the  injunction  bond.  The  in- 
junction was  dissolved,  and  this  court  condemned  the  principal  and 
the  surety  on  that  bond  in  solido  to  pay  the  plaintiffs  twenty  per  cent, 
damages  on  the  amount  of  the  writ  injoined.    22  An.  417. 

The  immediate  cause  of  the  damage  complained  of  was  the  illegal 
release  of  the  seizure  by  the  sheriff  pending  the  injunction.  For  thia 
loss  the  sheriff  and  the  sureties  on  his  bond  might  be  held  liable, 
because  it  resulted  from  a  dereliction  of  duty  by  that  officer.  This 
illegal  release  was  an  event  occurring  subsequent  to  the  injunction, 
and  did  not  result  necessarily  from  the  exercise  oi  that  writ.  Now, 
whether  the  property  after  the  release  was  disposed  of  by  Canale  or 
Mora  is  immaterial.  After  the  release  it  was  Canale's  property,  and 
he  might  legally  dispose  of  it  or  permit  Mora  to  do  so.  That  Mora, 
disposed  of  a  judgment  debtor's  property  after  it  had  been  released 
from  seizure,  did  not  create  a  legal  obligation  against  him  in  favor  of 
the  judgmetit  creditor  of  the  party  whose  property  he  had  disposed 
of.    Legal  obligations  do  not  arise  in  that  way. 

We  also  fail  to  perceive  any  legal  obligation  to  be  enforced  under- 
the  call  in  warranty.  The  principal  and  surety  on  the  injunction  bond 
did  not  contract  to  warrant  the  sheriff  against  the  consequences  of  his 
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own  illegal  acts.  The  iiganction  in  no  manner  compelled  him  to 
release  the  seizure  of  the  property. 

We  think  the  judgment  against  the  appellants  should  be  reversed. 

It  is  therefore  ordered  that  the  judgment  of  the  plaintiffs  against 
the  defendant  Mora  and  the  judgment  in  warranty  of  the  defendant 
Avery  against  Mora  &  Boros  be  annulled,  and  it  is  now  ordered  that 
there  be  judgment  in  favor  of  the  appellants,  appellees  paying  costs 
of  appeal. 


No.  3307. 
Bakbr  B.  Pegram  v.  Johk  B.  Coopbb. 

On  the  tiijJ  of  this  case  the  defendant  ottered  in  evidence  a  written  instniment  to  show  the 
oontraot  entered  into  between  the  parties,  and  proposed  to  prove  by  witnesses  then 
present  that  the  plaintiff  had  failed  on  his  part  to  oomply  with  the  written  agreement 
The  Judge  a  quo  erred  in  refnsing  to  admit  this  evidence.  It  was  inoambent  apon  the 
defendant,  nnder  the  allegations  of  his  answer,  to  prove  the  alleged  failure  of  oon> 
sideration,  and  he  was  entitled  to  the  benefit  of  any  legal  evidence  in  his  power  to 
establish  said  allegations. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley^ 
J.  jBT.  ff.  Bryan,  Jr,,  for  plaintiff  and  appellee.  OoMe  dt  Bauie^ 
for  defendant  and  appellant. 

Taliaferro,  J.  The  defendant  is  sued  on  several  promissory  notes 
amounting  to  $1000.  The  defendant  pleaded  failure  of  consideration* 
The  plaintiff  had  judgment  and  defendant  appealed. 

A  bill  of  exceptions  taken  by  the  defendant  during  the  trial  of  the 
case  in  the  court  below  will  first  be  considered. 

The  plaintiff  and  defendant  were  formerly  partners  in  business  in 
New  Orleans,  under  the  name  and  style  of  John  B.  Cooper  &  Co.  It 
fl^ems  that  their  business  was  to  attend  upon  the  levee  and  landing,  to 
receiving  cargoes  of  merchandise  of  various  kinds  for  other  merchants, 
and  having  the  goods  taken  care  of  and  delivered.  It  seems  further 
that  the  plaintiff  was  the  more  prominent  partner,  and  wielded  a 
strong  influence  among  their  employes.  Upon  the  dissolution  of  part- 
nership a  written  instrument  was  signed  in  duplicate,  by  which  it  was 
agreed  that  in  consideration  for  the  plaintiff's  interest  in  their  part- 
nerahip,  and  for  the  further  consideration  of  the  plaintiff's  using  his 
inflaence  to  retain  and  secure  customers  and  patrons  for  the  benefit 
of  the  defendant,  who  intended  to  follow  the  same  business  in  which 
the  partnership  had  been  engaged,  the  defendant  agreed  to  pay  the 
sum  for  which  the  notes  were  executed. 

On  the  trial  of  the  case  the  defendant  offered  in  evidence  the  written 
instrament  to  show  the  contract  between  the  parties,  and  proposed  to 
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prove  by  witnesses  then  present  that  the  plaintiff  had  failed  on  his 
part  to  comply  with  the  written  agreement.  The  jadge  a  quo  refused 
to  admit  the  evidence  offered,  and  the  defendant  excepted  and  reserved 
a  bill. 

We  think  the  evidence  should  have  been  admitted.  It  was  incum- 
bent upon  the  defendant,  under  the  allegations  of  his  answer,  to  prove 
the  alleged  failure  of  consideration,  and  he  was  entitled  to  the  benefit 
of  any  legal  evidence  in  his  power  to  establish  the  allegation.  The 
case  must  be  remanded  for  that  purpose. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  set  aside.  It  is  further  ordered  that  this  case  be  remanded  to  the 
court  below  with  instructions  to  admit  the  evidence  offered  by  the  de- 
fendant,  and  further  to  be  proceeded  with  according  to  law,  the  plaintiff 
and  appellee  paying  costs  of  this  appeal. 

Rehearing  refused. 


No.  4892. 
Qabriellb  Correjolles  t;.  Succession  of  Louis  Fouchbr. 

51    808  ^^®  ^'"^^y  question  presented  in  this  suit  was  decided  in  the  case  of  Marques  o.  the  olty  of 

Hew  Orleans,  13  An.  330.  The  court  held  that  ths  middle  ground  of  Claiborne  street 
belonged  to  the  city  as  a  locut  publieiu,  and  that  the  city  was  bonnd  to  bear  one-half  of 
the  expense  of  constmctlng  a  road  on  the  north  side  of  Claiborne  street,  the  entire 
expense  of  which  it  was  sought  to  impose  apon  the  proprietors  on  the  north  side.  That 
case  and  the  one  at  bar  seem  to  be  IdentioaL 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  li$8otf 
J.  Alfred  Fhilips,  for  plaintiff  and  appellant.  U.  BermudeM^  for 
defendant  and  appellee. 

Taliaferro,  J.  On  the  third  of  February,  1869,  the  plaintiff  en- 
tered into  a  contract  with  the  police  jury  of  the  parish  of  Jefferson, 
left  bank,  to  build  a  shell  road  on  Nayades  street  (now  St.  Charles 
street),  from  the  upper  boundary  of  the  city  of  CarroUton,  on  the  north 
aide  of  that  street,  for  a  fixed  price.  This  contract  was  entered  into 
under  the  authority  of  an  act  of  the  Legislature  passed  in  1868,  author- 
izing the  police  jury  of  the  parish  of  Jefferson  to  order  the  making  of 
a  shell  road,  or  Nicolson  pavement.  The  work  having  been  performed 
by  the  contractor,  the  bills  against  the*various  owners  of  property 
fronting  on  the  street,  were  made  out  by  the  proper  parish  officers  and 
delivered  to  the  contractor  for  collection. 

Among  the  proprietors  owning  property  on  this  street  was  the  late 
Louis  Foucher,  Marquis  de  Circ4.  His  property  is  situated  on  the 
aouth  side  of  St.  Charles  street,  and  the  shell  road,  as  we  have  seen, 
was  constructed  on  the  north  side  of  that  street.    The  payment  of  the 


NEW  ORLEANS,  APRIL,  1874.  363 

Com^ollM  v.  Saeoeaston  of  Fonoher. 

plaintiff's  bill  is  resisted  on  the  plea  that  the  middle  ground  of  the 
street,  which  is  used  by  the  New  Orleans  and  CarroUton  Railroad 
Company  as  a  train  way,  is  either  the  property  of  the  railroad  or  of 
the  public,  and,  in  either  case,  is  bound  to  sustain  its  portion  of  the 
expense  of  shelling  the  road.  The  defendant  denies  that  his  lands, 
lying  south  of  the  street,  are  bound  for  any  part  of  the  taxes.  He 
further  contends  that  the  act  of  the  Legislature  of  1868,  authorizing 
the  making  of  a  shell  road,  is  unconstitutional  for  the  reason  that  the 
second  object  of  the  act  is  not  expressed  in  its  title. 

Judgment  was  rendered  for  the  defendant  and  the  plaintiff  has 
appealed. 

It  seems  that  the  only  question  in  which  the  defendant  is  concerned, 
presented  in  this  case,  was  decided  in  the  case  of  Marquez  v.  the  city 
of  New  Orleans,  13  An.  320.  In  that  case  the  court  held  that  the 
middle  ground  of  Claiborne  street  belonged  to  the  city  as  a  locus  pub' 
Ucu8,  and  that  the  city  was  bound  to  bear  one-half  the  expense  of 
constructing  a  road  on  the  north  side  of  Claiborne  street,  the  entire 
expense  of  which  it  was  sought  to  impose  upon  the  proprietors  on  the 
north  side.  That  case  and  the  one  at  bar  seem  to  be  identical.  With 
that  view  of  the  case  the  judge  a  quo  decided  in  favor  of  the  defendant, 
and  we  think  correctly.  The  plea  of  the  unconstitutionality  of  the  law 
is  without  weight. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 


No.  5051. 
T.  A.  Dahlgreen  t;.  Stephen  Duncan  et  als. 

The  posseaooiy  action  la  not  the  mode  to  test  the  right  to  enforce  a  mortgage  or  the  regularity 
and  Talidity  of  the  proceedings  in  the  execution  of  Judgments.  To  recognize  the  action 
of  plaintiff  in  this  instance  would  give  to  every  third  possessor  of  mortgaged  property 
the  rigbt  to  obtain  and  hold  possession  of  snch  property  against  and  in  despite  of  the 
le|^  pntceedings  by  the  mortgage  creditor  to  enforce  his  claim. 

The  law  has  provided  the  remedy  for  the  protection  of  the  rights  of  a  third  possessor,  bnb  it 
ia  not  the  posHessory  action. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Ten- 
sas. Eough,  J.  Samuel  B,  dc  0.  L.  Walker  and  Brake  d  Garrett, 
for  plaintiff  and  appellee.  WUUam  B,  Spencer  and  T.  P.  Farrar,  for 
defendants  and  appellants. 

Ho 'WELL,  J.  This  is  a  possessory  action,  based  on  the  allegations 
that  plaintiff  had  been  in  possession,  as  owner,  of  a  certain  plantation 
for  more  than  a  year,  when  the  sheriff  of  the  parish,  by  virtue  of  six 
write  of  seizure  and  sale,  issued  by  defendants  on  judgments  obtained 
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by  them  against  Cbarles  G.  Dablgreen,  disturbed  bis  poBsession  by 
86izibg  said  plahtatioD,  advertisiDg,  and  selling  it  to  tbe  defendants. 

One  of  tbe  grounds  of  tbe  defense  is,  that  Nirbatever  possession  tbe 
plaintiff  bad  was  legally' terminated  and  ended  by  tbe  seizure  and  sale 
of  tbe  property,  under  tbe  precedent  and  superior  rigbts  of  tbe  de- 
fendants, and  tbat  tbe  seizure  and  sale  under  defendants'  mortgage, 
wbiiib  contained  tbe  pact  de  non  alienando,  was  not  a  disturbance  under 
tbe  law,  and  gave  no  rigbt  to  tbe  possessory  action. 

Tbis  position  seems  to  us  to  be  correct  in  law.  Tbe  possessory  ac- 
tion is  not  tbe  mode  to  test  tbe  rigbt  to  enforce  a  mortgage  or  tbe  regu- 
larity and  validity  of  tbe  proceedings  in  the  execution  of  judgments. 
To  recognize  tbis  action  of  tbe  plaintiff,  would  give  to  every  third  pos- 
sessor of  mortgage  property  the  right  to  obtain  and  hold  possession  of 
such  property  against,  and  in  despite  of,  tbe  legal  proceedings  by  the 
mortgage  creditor  to  enforce  his  claim.  The  law  has  provided  the 
remedy  for  the  protection  of  tbe  rights  of  a  third  possessor,  but  it  is 
not  the  possessory  action. 

It  is  therefore  ordered  that,  the  judgment  appealed  from  be  reversed 
and  that  the  demand  of  the  plaintiff  be  rejected  with  costs  in  both 
courts. 


No.  3268. 
The  Widow  and  Heirs  op  Jean  Pabdo  v.  A.  A.  Pakdo. 

The  widow  and  heirs  of  Jean  Pardo  claim  a  house  and  lot,  formerly  belonging  to  A.  A.  Pardo, 
on  which  the  deceased  had  a  mortgage,  and  which,  in  1858,  he  bought  at  an  aaction  sale 
ordered  by  the  Second  District  Coart  under  insolvent  proceedings  in  consequence  of  the 
bankruptcy  ol  A.  A.  Pardo,  the  defendant  in  this  case,  who  was,  however,  permitted  by 
the  purchaser  to  retain  poesesslon  of  the  property. 

The  defense  set  up  that  the  price  paid  ior  the  property  was  money  which  the  deceased  waa 
owing  to  defendant,  is  utterly  without  foundation. 

The  defendant,  in  the  face  of  the  schedule  which  he  filed  in  ban1cnipt«y  as  syndic  of  hia 
creditors,  and  which  is  verified  by  his  own  oath,  can  not  be  heard  setting  up  an  aoconnt 
against  his  brother  extending  back  to  1840,  eighteen  years  previous  to  his  insolvency  and 
which  is  not  mentioned  in  the  schedule.  He  is  estopDCd  fh)m  denying  the  tnitJbi  of  hia 
oaths  and  Judicial  admissions  in  the  insolvent  proceedings. 

If  the  account  aforesaid  was  a  valid  claim,  it  should  have  been  put  on  the  schedule  ma  am 
asset  of  the  insolvent.  If  he  colluded  with  his  brother  in  suppressing  this  claim  and 
allowing  him  to  carry  off  the  property  as  first  mortgi^  creditor,  this  court  will  not  aiA 
him  in  seeking  to  derive  a  b^ieflt  from  the  firand. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Oooley^ 
J.    EayB  dt  NeWj  for  plaintiffs  and  appellees.    Armand  Piiot  and 
S,  Bermudegf  for  defehdant  and  appellant. 

Wtlt,  J.    In  March,  1858,  A.  A.  Pardo  mortgaged  bis  bouse  and  lot 
on  Boyal  street  to  bis  brother,  Jean  Pardo,  for  $6145  72.. 
In  September  following,  A.  A.  Pardo  filed  bis  petition  for  tbe  but* 
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render  of  his  property  under  the  insolvent  laws  in  the  Second  District 
Court,  placing  on  the  scbedale,  verified  by  his  oath,  this  debt  dae  his 
brother  for  $6145  72. 

On  twenty-seventh  November,  1858,  the  property  upon  which  Jean 
Pardo  had  a  mortgage  was  sold  by  order  of  the  Second  District  Court 
under  the  insolvent  proceedings,  and  he  became  the  purchaser  for  the 
price  of  $5600. 

In  February,  1859,  the  account  of  A.  A.  Pardo,  syndic  of  his  credit- 
ors, was  homologated  by  the  Second  District  Court.  On  this  accoant 
he  placed  Jean  Pardo  as  first  mortgage  creditor,  entitled  to  receive 
assets  amounting  to  $5079  15.  After  the  death  of  Jean  Pardo,  liis 
widow  and  heirs  brought  this  suit  for  the  property  acquired  by  him  at 
the  adjudication  under  the  insolvent  proceedings,  A.  A.  Pardo  having 
retained  possession  since  said  sale.  The  answer  admits  the  purchase 
in  the  name  of  Jean  Pardo,  but  avers  that  said  purchase  was  made  for 
the  benefit  of  defendant,  and  that  the  price  was  paid  by  the  money 
which  the  deceased  became  indebted  for  to  the  defendant,  and  that 
the  title  was  to  be  transferred  to  him  upon  settlement  of  their  affairs. 
The  defendant  sets  up,  as  the  basis  of  an  equitable  demand  against 
his  deceased  brother,  Jean  Pardo,  a  claim  of  $25,000,  consisting  mainly 
of  items  or  charges  for  the  board  and  lodging  of  various  members  of 
his  brother's  family  during  a  period  of  over  a  quarter  of  a  century. 
He  alleges  he  did  not  as  a  merchant  keep  an  account  current  with  his 
brother,  and  if  he  had  not  become  poor  after  helping  his  brother  to  a 
better  fortune,  he  might  not  and  he  would  not  have  demanded  settle- 
ment j  but  being  obliged  to  go  into  insolvency,  although  he  did  not 
consider  his  brother  as  a  regular  debtor,  whose  account  was  to  be  sur- 
rendered, he  expected  his  brother,  as  he  had  helped  him  out  before 
and  entertained  his  family  for  so  many  years,  to  do  something  for  his 
(defendant's)  minor  children,  by  purchasing  the  property  in  which  he 
lived  and  passing  the  title  to  him  afterwards. 

Bespondent  farther  alleges  that  his  account  against  Jean  Pardo  was 

prescribed  as  far  as  creditors  could  be  interested  therein,  but  the  debt 

was  a  just  one,  exceeding  by  thousands  of  dollars  the  paltry  price  of 

$4600  paid  for  the  house,  and  it  was  an  act  of  justice  that  the  deceased 

should  do  for  his  brother,  in  a  small  proportion,  what  that  brother  had 

done  for  him. 

The  court  gave  judgment   for  the  plaintififo,  and  the  defendant 

appeals. 
In  this  case  we  see  no  legal  ground  upon  which  the  defendant  can 

succeed.    He  is  estopped  from  denying  the  truth  of  his  oaths  and 

judicial  admissions  in  the  insolvent  proceedings.    He  can  not  be  h^ard 

to  deny  that  his  brother  was  his  mortgage  cri^itor  for  $6145. 72,  .wd 
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that  the  coDsideration  of  the  parchafie  of  the  property  in  controyerBy 
was  part  of  the  sam  accorded  by  him  as  syndic  to  Jean  Pardo  as  first 
mortgage  creditor. 

The  defense,  then,  that  the  price  paid  for  the  property  was  money 
which  the  deceased  was  owing  the  defendant,  is  utterly  withont 
foundation.  In  the  face  of  the  schedule  filed  by  the  defendant  and 
verified  by  his  oath,  he  can  not  be  heard  setting  up  an  account 
against  his  brother  extending  back  to  1840,  eighteen  years  prior  to  his. 
insolvency.  If  that  account  was  a  valid  claim  it  should  have  been  put 
on  the  schedule  as  an  asset  of  the  insolvent.  If  he  colluded  with  his 
brother  in  suppressing  this  claim  and  allowing  him  to  carry  off  the 
property  as  first  mortgage  creditor,  this  court  will  not  aid  him  in  seek- 
ing to  derive  a  benefit  from  the  fraud. 

The  defense  is  utterly  without  merit. 

Judgment  afGlrmed. 


No.  5095. 

John  Gk)RDON,  Administrator,  v.  Fahbenbbrg  &  Penn. 

:«  aotf  * 

iS^SL  Where,  in  a  oontest  for  the  ownership  of  lands,  proof  was  admitted  as  secondary  eTidenoe.. 
the  destruction  of  the  primary  evidence  be^g  shown,  and  the  court  a  qua  held  that  the- 
objeotioiis  went  rather  to  the  effect  than  to  the  admissibility,  the  mling  was  correct. 

The  evidence,  however,  fails  to  identify  sufficiently  the  land  in  dispute  as  the  land  embraced 
in  the  destroyed  deed,  but  in  the  capacity  of  one  of  the  heirs  of  John  Buth,  who,  it  la- 
admitted,  entered  the  land  at  the  Laud  Office  at  Monroe,  Jonn  K.  Buth,  or  his  snccea- 
sion,  represented  by  the  plaintiff,  can  maintain  this  petitory  action  against  the  defendanta 
who  are  jMMsessors  without  title. 

The  constructions  made  by  Fenn.  one  of  the  defendants,  being  partly  on  plaintiff's  land  and 
partly  on  defendant's,  plaintiff  can  not  keep  them  by  paying  defendant  the  costs  of  con- 
struction, pursuant  to  article  908  of  the  Bevised  Code,  because  the  building  is  not  entirely 
on  plaintiff's  soil.  The  defendant  is  not  entitled  to  a  Judgment  in  reconvention  for  the- 
value  of  his  constructions,  but  must  be  allowed  to  remove  that  part  of  them  erected  by 
him  and  resting  on  the  soil  of  the  plaintiff 

APPEAL  from  the  Thirteeuth  Judicial  District  Court,  parish  of 
Tensas.  Hough,  J.  Kennardf  Howe  <&  PrenHsSj  H,  B,  Steele,. 
Drake  <&  Oarrett  and  Beeves  Lewis,  for  plaintiff  and  appellee.  L,  V. 
Beeves  and  W.  B.  Spencer,  for  defendants  and  appellants. 

Wyly,  J.  The  defendants  in  this  petitory  action  appeal  from  the 
judgment  decreeing  the  plaintiff,  the  administrator  of  the  succession  of 
John  R.  Ruth,  to  be  the  owner  of  the  four  hundred  and  fifty-six  acres 
of  land  described  in  the  petition,  together  with  a  sawmill,  engine  and 
fifty  thousand  feet  of  lumber,  subject  however  to  D.  B.  Penn's  recon- 
yentioual  demand  for  improvements  to  the  extent  of  $1500,  which  is  to 
be  paid  before  eviction. 

It  is  proved  that  John  K.  Ruth  had  a  deed  from  his  father,  John 
Ruth,  for  some  four  or  five  hundred  acres  back  of  the  Blackwater  plan-- 
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tation  owned  by  the  defendant,  D.  B.  Penn,  and  that  this  deed  was 
destroyed  by  fire.  No  advertisement  of  the  destruction  of  this  deed 
was  necessary  in  order  that  the  plaintiff  might  prove  its  contents. 
Beebe  v.  McNeil,  8  An  130.    See  also  15  An.  463. 

The  defendants  objected  to  the  evidence  of  Mrs.  Fenwick  in  regard 
to  the  destroyed  deed,  on  the  ground  that  on  being  preliminarily  cross- 
examined  by  them  she  stated  that  she  did  not  recollect  the  date  of  the 
deed  nor  the  price  or  terms,  nor  the  description  of  the  lands  as  em- 
braced in  said  deed.  They  further  objected  to  the  question  asked  said 
witness,  whether  said  deed  purported  to  be  an  absolute  conveyance  of 
said  property.  They  also  objected  to  the  question  propounded  to  Mrs. 
Margaret  S.  Ruth,  whether  John  E.  Ruth  had  a  title  to  the  land  in 
controversy.  The  defendants  further  objected  to  the  introduction  of 
the  inventory  of  the  succession  of  John  E.  Ruth  on  the  ground  that  it 
was  made  only  a  short  time  before  the  institution  of  this  suit,  and  that 
it  was  only  in  fact  the  declarations  of  the  notary  on  the  statements  of 
others.  All  this  proof  was  admitted  as  secondary  evidence,  the  de- 
struction of  the  primary  evidence  being  shown ;  and  the  court  held  that 
the  objections  went  rather  to  the  effect  than  to  the  admissibility  of 
said  evidence.    We  think  the  ruling  of  the  court  was  correct. 

The  land  in  controversy  was  entered  at  the  land  office  by  John 
Rath,  the  father  of  John  E.  Ruth,  who  died  before  his  son.  That  he 
conveyed  to  John  E.  Ruth  four  hundred  and  fifty-six  acres  back  of  the 
Blackwater  plantation,  there  is  no  doubt.  But  the  evidence  fails  to 
identify  sufficiently  the  land  in  dispute  as  the  land  embraced  in  the 
destroyed  deed.  As  one  of  the  heirs,  however,  of  John  Ruth,  who,  it 
is  admitted,  entered  the  land  at  the  land  office  at  Monroe,  John  E. 
Ruth  or  his  succession,  represented  by  the  plaintiff,  can  maintain  this 
petitory  action  against  the  defendants,  who  are  possessors  without 
title,  the  title  set  up  by  D.  B.  Penn  not  embracing  the  land  in  contro- 
versy. "  As  against  a  mere  possessor  without  title,  a  joint  heir  or  a 
joint  owner  can  maintain  a  petitory  action."  Compton  v,  Mathews, 
3  La.  128. 

The  judgment  for  the  land  in  favor  of  plaintiff  is  correct.  There  is 
error,  however,  in  regard  to  the  fifty  thousand  feet  of  lumber.  Plain- 
tiff shows  no  title  to  this ;  nor  does  he  show  that  the  timber  out  of 
which  it  was  sawed  was  cut  from  the  land  in  controversy.  There  is 
also  error  in  regard  to  the  judgment  for  $1500  in  reconvention  for  the 
value  of  improvements  constructed  by  the  defendant,  D.  B.  Penn. 
The  sawmill  was  not  constructed  entirely  on  the  soil  of  the  plaintiff^ 
it  is  partly  on  the  land  of  the  plaintiff  and  partly  on  the  land  of  the 
defendant,  D.  B.  Penn.  Therefore  the  plaintiff  can  not  keep  the  saw- 
mill and  fixtures  by  paying  the  defendant  the  costs  of  construction , 
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pursuant  to  article  503  of  the  Bevised  Code,  because  the  construotion 
is  not  entirely  on  plaintiffs  soil. 

There  being  no  express  law  applicable  to  a  case  like  this,  we  think 
it  equitable  (Revised  Code,  article  21),  to  allow  the  defendant,  D.  B. 
Penn,  to  remove  that  part  of  the  construction  erected  by  him  resting 
on  the  soil  of  the  plaintiff. 

It  is  therefore  ordered  that  the  indgment  herein  be  amended  by  strik- 
ing out  that  part  decreeing  the  plaintiff  the  owner  of  the  fifty  thousand 
feet  of  lumber,  and  also  by  striking  out  the  judgment  in  reconvention, 
reserving  to  the  defendant,  D.  6.  Penn,  the  right  to  remove  that  part 
of  the  sawmill  and  appurtenances  constructed  by  him,  resting  on  the 
soil  of  the  plaintiff,  and  as  thus  amended  it  is  ordered  that  the  judg- 
ment be  af&rmed,  appellee  paying  costs  of  appeal. 


No.  3355  and  3088. 
Patrick  Higgins  v.  C.  C.  Halbt. 

The  plaintiff  moved  for  a  new  trial  in  the  court  below  on  the  gronncl  that,  dorins  the  reoesa 
of  the  court,  the  Jury  was  illegally  and  improperly  infiaenced  by  the  defendant  and  his 
aocomplioes  to  render  a  verdict  in  favor  of  said  defendant,  notwithstanding  the  jndge 
had  warned  the  jnry  that  they  were  to  hold  no  conversation  with  any  person  upon  the 
merits  of  the  case  before  them.  On  the  trial  of  this  motion,  plaintiff  attempted  to  prove 
his  allegations  by  witnesses,  which  he  was  not  permitted  to  do.  The  jadge  a  quo  erred 
in  refusing  to  hear  the  testimony  offbred. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Leau- 
mont,  J.    Jury  trial.    Hays  <&  Neio,  for  plaintiff  and  appellant. 
H,  O,  Miller  and  John  Livingston,  for  defends^nt  and  appellee. 

Morgan,  J.  These  two  different  records  form  in  reality  but  one 
case.  Plaintiff  moved  the  court  for  a  new  trial  on  the  ground  that  on 
the  day  of  trial,  after  the  court  had  adjourned  at  three  o'clock  to  meet 
at  six  o'clock  of  the  same  day,  notwithstanding  the  judge  warned  the 
jury  that  they  were  to  hold  no  conversation  with  any  person  upon  the 
merits  of  the  case  before  them,  a  portion  of  the  jury  did  hold  conver- 
sation  with  the  defendant,  and  with  his  agents  and  instruments  upon 
the  merits  of  the  cause,  and  were  illegally  and  improperly  influenced 
by  the  defendant  and  his  agents  and  accomplices  to  render  a  verdict 
in  favor  of  the  defendant;  that  improper  influences  were  broaght  to 
bear  upon  the  jury,  or  a  portion  thereof,  during  the  said  recess;  and 
he  swore  that  he  had  received  this  information  from  one  Daniel  Haley; 
all  of  which  he  offered  to  prove  by  witnesses,  and  all  of  which  he  was 
prohibited  from  doing  by  the  court. 

The  judge  erred.  His  admonitions  were  to  be  obeyed.  If  it  was  a 
foct  that  the  jury  were  guilty  of  misconduct,  and  that  their  verdiot 
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was  improperly  obtained,  it  should  have  been  set  aside,  and  this  was  a 
foct  which  the  plaintiff  had  a  right  to  establish  by  evidence. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgments  in 
these  consolidated  cases  be  avoided,  annulled  and  reversed,  and  that 
they  be  remanded  to  be  tried  de  novo,  appellees  to  pay  costs  of  appeal. 

On  Rehearing. 

MosGAN,  J.  In  our  former  judgment  we  ordered  the  case  to  be 
remanded  to  be  tried  de  n^vo.    This  was  wrong. 

Plaintiff  in  the  court  below  moved  for  a  new  trial  on  the  ground 
that  the  jury  had  been  improperly  influenced.  On  the  trial  of  his 
motion  he  offered  to  prove  the  fact  alleged  by  witnesses.  The  court 
refused  to  hear  them,  and  he  reserved  his  bill.  The  district  judge 
erred.  Plaintiff  should  have  been  heard.  As  the  case  now  stands 
before  us,  we  can  only  pass  upon  the  correctness  of  the  ruling  of  the 
judge  with  regard  to  his  refusal  to  hear  testimony  as  to  the  improper 
•conduct  of  the  jury. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former  judg- 
ment be  set  aside;  and  it  is  further  ordered,  adjudged  and  decreed 
that  the  judgment  of  the  district  court  be  avoided,  annulled  and  re- 
versed and  the  case  remanded,  and  that  the  district  judge  be  instructed 
to  hear  the  testimony  offered  by  plaintiff  on  his  motion  for  a  new 
trial,  the  costs  of  appeal  to  be  paid  by  defendant. 


No.  3285. 
William  J.  Taylor  v.  Kehlor,  Updike  &  Co. 

This  ease  originating  in  the  dismissal  of  the  employe  by  the  employer  is  governed  by  art.       ^6   d^ 
9749  of  the  Civil  Code.  ,  62  210e| 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     CooUyf 
J.     CHlmore  <6  Sons,  for  plaintiff  and  appellant.    J,  W.  ThomM^ 
for  defendants  and  appellees. 

Morgan,  J.  Defendants  made  a  contract  in  writing  by  which  they 
-employed  the  plaintiff  for  one  year  to  act  as  their  salesman,  the 
engagement  to  commence  from  the  first  of  August,  1869.  After  a  few 
months'  service  the  plaintiff  was  discharged,  and  without  cause.  His 
case  is  governed  by  the  art.  2749  of  the  Civil  Code.  See  the  case  of 
Badinski  v.  Bid  well  et  als.,  just  decided. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  the 
plaintiff  have  and  recover  judgment  against  the  defendants  for  sixteen 
hundred  dollars,  with  legal  interest  from  judicial  demand,  and  costs 
^  both  ooorts,  with'privilege  upon  the  property  attached. 
24 
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No.  5149. 
Mrs.  A.  G.  O'Haba,  Nataral  Tutrix,  v.  J.  N.  Folwell. 

The  prooeedlng  songht  to  be  i^joined  in  this  oa«e  was  predioated  on  the  mortgage  note  of 
Joseph  O'Hara,  deceased,  and  in  order  to  make  a  valid  sale  of  the  mortgaged  property^ 
the  legal  representatiye  of  his  sncoession  should  have  been  made  a  party  to  said  pro. 
ceeding. 

Notices  served  npon  the  plaintifT  before  she  was  oonflrmed  as  nataral  tntrlx,  and  as  snob 
administering  said  snocession,  were  not  snfficient.  The  proceeding  taken  against  her 
before  her  appointment,  was  in  no  sense  a  proceeding  had  contradictorily  with  the  sno- 
cession of  O'Hara,  the  mortgage  debtor. 

This  ooort  can  not  assent  to  the  proposition  set  up  in  defense,  that  the  notices  were  sufficient, 
because  subsequently  to  the  mortgage,  O'Hara  donated  the  mortgaged  property  to  tho 
plaintiff,  his  wife,  and  that  the  succession  of  O'Hara,  having  no  interest  in  the  mortgaged 
property,  was  not  a  necessary  party. 

The  proceeding  was  on  the  mortgage  note  of  O'Hara,  and  therefore  the  legal  repreaentatlvo 
of  his  succession  was  a  necessary  party  to  any  suit  or  other  proceeding  on  that  note. 

Besides,  if  it  were  true  that  the  property  passed  into  third  hands  subsequently  to  the  mort- 
gage, no  proceeding  by  executory  process  could  be  had,  because  in  the  act  of  mortgage 
there  was  not  the  non  alienando  clause. 

The  plaintiff,  however,  can  not  disavow  her  Judicial  averment  that  the  mortgaged  property 
belongs  to  the  succession  of  her  deceased  husband. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     CvXlomf 
J.    B,  0.  SUiott,  for  plaintiff  and  appellant.    Edward  PhUUps,  for 
defendant  and  appellee. 

Wyly,  J.  The  plaintiff  appeals  from  the  judgment  dissolving  her 
injunction  restraining  the  executory  proceedings  sned  out  by  the  de- 
fendant J.  N.  Folwell  on  the  mortgage  note  of  $550,  made  by  Joseph 
O'Hara,  deceased. 

The  ground  for  the  injunction  is,  there  was  no  sufficient  notice  of  the 
order  of  seizure  and  sale,  nor  notice  of  seizure ;  because  at  the  time 
the  said  notices  were  served  upon  her,  she  had  not  yet  qualified  && 
natural  tutrix,  and  as  such  administering  the  succession  of  Joseph 
O'Hara. 

The  notice  of  the  granting  of  the  order  of  seizure  and  sale   was- 
served  on  ninth  September,  1873,  and  the  notice  of  seizure  of  the 
mortgaged  property  was  served  on  thirteenth  of  said  month.     Plaintiff* 
was  not  confirmed  as  natural  tutrix  till  fifteenth  January,  1874. 

The  proceeding  was  on  the  mortgage  note  of  Joseph  O'Hara,  de- 
ceased, and  in  order  to  make  a  valid  sale  of  the  mortgaged  property,, 
the  legal  representative  of  his  succession  should  have  been  made  a 
party  to  said  proceeding.  Notices  served  upon  the  plaintiff  before  she 
was  confirmed  as  natural  tutrix,  and  as  such  administering  said  sno- 
cession, were  not  sufficient.  The  proceeding  taken  against  her  before 
her  appointment  was  in  no  sense  a  proceeding  had  contradictorily  with 
the  succession  of  O'Hara,  the  mortgage  debtor. 

The  defendant,  Folwell,  however,  contends  that  the  notices  were 
sufficient,  because  subsequent  to  the  mortgage  O'Hara  donated  the 
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mortgaged  property  to  the  plaiDtiff,  Mrs.  O'Hara,  his  wife,  and  the 
succession  of  O'Hara  having  no  interest  in  the  mortgaged  propeitj,  was 
not  a  necessary  party.  To  this  proposition  we  can  not  assent.  The 
proceeding  was  on  the  mortgage  note  of  O'Hara,  and  the  legal  repre* 
sentative  of  his  saccession  was  a  necessary  party  to  any  suit  or  other 
proceeding  on  that  note.  Besides,  if  it  be  trae  the  property  passed 
into  third  hands  snbseqaent  to  the  mortgage,  no  proceeding  by  execu- 
tory process  can  be  had,  because  in  the  act  of  mortgage  there  is  not 
the  non  alienando  clause.  The  plaintiff,  however,  can  not  disavow  her 
judicial  averment  that  the  mortgaged  property  belongs  to  the  succes- 
sion of  her  deceased  husband. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled^ 
and  it  is  now  ordered  that  the  injunction  herein  be  perpetuated,  with 
costs  of  both  courts. 


No.  2978. 
WiLUAM  O'Herk  V.  A.  B.  GouLDT  et  als. 

Where  the  parties  who  claimed  liens  under  the  Liw  granting  a  privilege  to  mechftnios  behii^ 
M  cited,  to  enable  them  to  establish  their  claims  and  receive  their  pro  rata  of  the  amount 
K  deposited,  appeared  and  contested  with  the  plaintiff,  it  matters  not  whether  some  of  th» 
I»arties  received  a  Judgment  for  the  whole  of  their  claims  or  not.    An  api»eal  wiU  Ue 
from  the  Judgment. 
The  plaintiff  employed  defendant  to  construct  a  house  for  him  according  to  contract.    De- 
fendant, before  completing  the  work  abandoned  it  and  left  the  State.    Having  pat 
defendant  in  mora,  plaintiff  employed  other  workmen  to  complete  the  Job  at  the  expense 
of  defendant.    There  are  various  claims  by  material  men  ior  materials  ftimished  to  the 
MFP  contractor  and  used  in  erecting  plaintiff's  building,  who  has  instituted  this  action  to 
avoid  a  multiplicity  of  suits  and  bring  together  the  various  claimants  in  eoncurtu  for  the 
purpose  of  having  their  rights  and  privileges  adjusted,  and  to  have  the  sum  oi  |SS7. 
deposited  by  him  in  court  distributed  pro  rata  among  the  several  parties-HMdd  amount 
being  the  balance  due,  as  he  represents,  to  the  defendant  under  the  contract,  and  whicb 
should  go  pro  rata  towards  paying  the  material  men  their  claims,  for  which  he  aUege» 
tiiat  defendant  is  bound. 
This  court  is  satisfied  that  the  claims  of  certain  of  the  material  men  in  whose  favor  Judgment 
-was  given  against  O'Hern  personally,  were  debts  contracted  by  Oouldy,  against  whom 
the  biUs  were  made  out ;  that  credit  was  given  for  the  materials  to  the  contractor  Gouldy, 
and  not  to  O'Hern,  the  owner  of  the  lot.    Therefore  the  alleged  promise  of  plaintiff  to 
pay  these  claims  can  not  be  proved  by  parol.    There  is  no  ground  for  a  personal  Judg- 
naeut  against  the  plaintiff  for  the  amount  of  those  claims. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans*    OoUens-^ 
J.    Cotton  d  Levy,  for  plaintiff  and  appellant.     (7.  T.  Hufft,  H,  D^ 
Ogden,  0,  E.  Schmidt,  Bandolph,  Singleton  d  Browne,  for  appellees. 

On  Motion  to  Dismiss. 

LiUDELiNG,  C.  J.  In  January,  1868,  W.  O'Hern  employed  A.  Bl 
Gouldy  to  erect  a  frame  house  for  him.  Gouldy  commenced  the  building^ 
and  worked  until  the  second  installment  was  paid  when  he  abandoned 
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the  work.  O'Hern,  having  put  him  in  defaalt,  completed  the  building. 
O^Hern  then  deposited  in  court  $527,  which  he  alleged  was  the  balance 
due  on  the  contract  with  Goaldy,  and  he  citod  the  parties,  who  claimed 
liens  under  the  law  granting  a  privilege  to  mechanics,  to  enable  them 
to  establish  their  claims  and  receive  their  pro  rata  of  the  amount  de- 
posited. The  parties  cited  appeared  and  contested  with  O'Hern,  and 
it  matters  not  whetlier  some  of  the  parties  received  a  judgment  for  the 
whole  of  their  claims  or  not,  an  appeal  will  lie  from  the  judgment. 
16  An.  252;  15  An.  662;  13  An.  592. 
The  motion  to  dismiss  is  refused. 


On  the  Merits. 

Taliaferro,  J.  The  plaintiff  in  January,  1868,  engaged  the  de- 
fendant, a  builder,  to  construct  a  house  for  him  on  Camp  street,  in 
New  Orleans,  according  to  a  plan  and  specifications  set  forth  in  a 
written  contract.  Defendant,  however,  before  completing  the  work 
abandoned  it  and  left  the  State.  The  plaintiff  having  put  him  in  mora 
employed  other  workmen  to  complete  the  job  at  the  expense  of  de- 
fendant. Various  suits  were  instituted  against  the  plaintiff  in  the 
Third  District  Court  by  material  men  for  material  of  various  kinds 
furnished  by  them  and  used  in  erecting  the  plaintiff's  building. 

The  plaintiff  it  seems  instituted  this  action  in  the  Seventh  Diatrict 
Court,  as  his  petition  declares,  in  order  to  avoid  a  multiplicity  of  auita 
and  bring  the  various  claimants  into  a  eoncurau,  for  the  purpose  of 
having  their  rights  and  privileges  adjusted,  and  to  have  the  sum  of 
^27,  deposited  by  him  in  court,  distributed  pro  rata  among  these 
several  paities,  that  amount  being,  as  he  represented,  the  balance  due 
by  him  to  the  defendant  Gouldy  under  the  contract,  and  which  sbould 
go  pro  tanto  towards  paying  the  material  men  their  claims,  for  which 
he  alleged  Gouldy  was  bound.    An  order  was  rendered  making  the 
transfer  of  the  various  suits  from  the  Third  to  the  Second  District 
Court,  and  citations  were  issued  to  the  several  parties  thus   made 
defendants,  who  filed  separate  answers,  some  averring  that  the  plaintiff 
.himself  was  bound  to  them  under  special  agreements ;  others  that  the 
plaintiff  and  defendant  were  bound  to  them  in  soUdOj  and  others 
claimed  only  privileges  on  the  fund  deposited. 

A  mass  of  testimony  was  taken  from  which  the  district  judge  was 
satisfied  that  three  of  the  defendants,  viz :  Mason  &  Co.,  F.  Zimmer- 
man and  G.  W.  Lyman,  had  made  good  their  allegations  that  the 
-plaintiff  had  bound  himself  specially  for  their  debts.    Judgment  was 
accordingly  rendered  in  their  favor^  decreeing  that  the  plaintiff  shoald 
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pi^  respectively  to  MaBoo  &  Co.  $525  81,  with  legal  interest  from  tb». 
twenty-fifth  April,  1868  ;  to  Zimmerman  $109,  with  like  interest  from 
the -same  time;  and  to  Lyman  $238,  with  like  interest  from  the  same 
time.  The  sum  deposited  by  plaintiff  was  distributed  among  the  other 
defiendants  on  the  basis  of  twenty-five  per  cent,  of  their  respective 
claims.    From  thin  jadgment  the  plaintiff  appealed. 

We  think  there  is  error  in  the  jndgment.  The  creditors,  to  whom  it 
is  shown  that  O'Hern  is  personally  bonnd,  should  have  been  first, 
required  to  participate  pro  rata  with  all  the  other  parties  in  the  fund 
presented  by  O'Hern,  as  the  sum  owing  by  him  to  Gonldy,  and  to  have 
had  judgment  against  O'Hern  for  the  remainder.  The  judgment  must 
be  corrected  in  this  respect. 

It  is  therefore  ordered  that  in  so  far  as  the  judgment  decrees  that 
the  several  creditors — Mason  &  Co.,  Zimmerman  and  Lyman — shall 
recover  the  entire  amount  of  their  respective  claims  from  O'Hern,  be 
annulled,  avoided  and  set  aside ;  and  it  is  now  ordered  that  sai<l  credi- 
tors be  required  first  to  participate  pro  rata  with  all  the  other  creditors 
whose  names  and  the  amount  of  whose  claims  respectively  are  set 
forth  in  the  judgment  of  the  lower  court,  in  the  aforesaid  fund,  on  the 
basis  of  twenty-five  per  cent,  of  their  respective  claims  as  fixed  by  the 
said  jndgment,  and  that  they  have  each  judgment  personally  agninst 
O'Hern  for  the  remainder  of  their  claims  respectively,  with  interest  on 
those  remainders  as  specified  in  the  judgment  of  the  lower  court. 

It  is  further  ordered  that  the  said  Mason  &  Co.,  Zimmerman  and 
Lyman  shall  pay  out  of  their  respective  shares,  to  be  received  on  the^ 
ptto  rata  distribution,  the  costs  ^f  clerk  and  sheriff  for  petition  and 
citation  and  service  thereof,  in  like  manner  as  ordered  by  the  lowep 
court  against  the  other  creditors ;  the  said  plaintiff,  O'Hern,  to  pay  the 
costs  of  suit,  except  those  herein  above-mentioned  and  referred  to;  an# 
as  thus  modified  that  the  judgment  of  the  district  court  be  affirmed^ 
the  appellees  paying  costs  of  this  appeal. 


On  Rehearing. 

Wtlt,  J.  On  further  examination  of  the  evidence  In  this  case  V9% 
are  satisfied  that  the  claim  set  up  by  Mason  &  Co.,  Zimmerman,  Lyf> 
man  and  Covington,  are  debta  contracted  by  Gonldy,  against  whom 
tbe  bills  were  made  out ;  that  credit  for  the  materials  was  given  to  the 
contractor  Gouldy,  and  not  to  O'Hern,  the  owner  of  the  lot  upon 
which  the  building  was  to  be  erected.  Finding,  therefore,  that  the 
debts  set  up  were  owing  by  Gonldy,  the  promise  of  plaintiff  to  pajf 
them  can  not  be  proved  by  parol.  Merz  v.  Labuzan^  28  An.  747;  Ler?f 
dt  Dieter  v.  DuBois,  24  An.  309  5  Thompson  &  Barnes  v.  Pagaud,  hMSf 
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d^ided«    There  is  do  ground,  therefore,  for  a  personal  judgment 
against  the  plaintiff  for  the  amount  of  these  claims. 

It  is  therefore  ordered  that  the  judgment  of  this  court,  rendered  in 
this  case  on  the  fifteenth  December,  1873,  be  amended  so  as  to  annul 
entirely  that  part  of  the  judgment  appealed  from,  decreeing  a  personal 
jndgment  against  the  plaintiff  in  favor  of  Mason  &  Co.,  ZimmernouiD, 
Lynoian  and  Covington,  and  as  thus  amended  it  is  ordered  that  oar 
former  decree  herein  remain  undisturbed. 


No.  4808. 
State  ex  rel.  P.  P.  Carroll  v,  Philogenb  Jorda. 

The  peremptory  exception  to  the  ri^ht  of  the  relator  to  maintain  thia  action  on  the  groimd 
that  the  intmsion  act  under  which  tliie  snlt  ia  brought  ia  repealed  by  the  apeoial  act  of 
1873,  entitled  "  An  Act  toregnlate  proceedings  in  contestations  between  persons  claiming 
a  Judicial  office/'  approved  March  5,  1873,  ia  not  well  taken. 

Tbere  ia  no  conflict  between  the  essential  proriaions  of  the  two  acts ;  the  only  points  of  dif- 
terence  are  that  the  later  act  is  of  a  less  general  application  and  the  proceedings  onder 
It  of  a  more  summary  character.  According  to  the  return  of  both  Returning  Boarda  for 
the  election  held  in  Noyember,  187S,  the  defendant  was  defeated.  It  ia  elear  that  the 
defense  is  without  merit. 

APPEAL  from  the  Second  Judicial  District  Conrt,  parish  of  St.  Ber- 
nard. Pardee^  J.  KeKay,  District  Attorney,  for  plaintiff  and 
appellee.    Sannbola  dt  Bueros,  for  defendant  and  appellant. 

Taliaferro,  J.  This  is  a  suit  brought  under  the  intrusion  act  on  the 
velatlon  of  Carroll,  who  claims  to  have  been  duly  elected  parish  judge 
of  the  parish  of  St.  Bernard,  at  the  gefteral  election  held  in  Norembery 
1872,  and  in  pursuance  thereof  to  have  been  duly  commissioned  to 
bold  that  office  by  Acting  Governor  P.  B.  S.  Pinohback,  whose  com- 
mission he  introduces  in  evidence.  He  complains  that  the  defendant, 
Jorda,  has  intmded  himself  into  and  unlawfully  holds  and  illegally 
exercises  the  functions  of  that  office.  He  prays  that  Jorda  be  decreed 
accordingly  an  usurper  and  intruder  into  the  said  office,  and  that  the 
plaintiff  be  decreed  the  legal  parish  judge  of  the  parish  of  St.  Bernard. 

The  defendant  denies  generally  the  allegations  of  the  petition,  and 
avers  that  he  was  duly  elected  to  the  office  in  controversy  on  the  fourth 
of  November,  1872,  although  the  Board  of  Returning  Officers  of  the 
State,  by  their  proclamation  of  the  twenty-fifth  of  December,  1872, 
have  declared  the  said  Carroll  to  be  the  successful  candidate.  He 
introduces  in  evidence  a  commission  issued  to  him  by  H.  C.  Warmoth 
on  the  fourth  of  November,  1872,  and  his  oath  of  office  as  parish  judge 
taken  on  the  second  day  of  December  following.  He  also  adduces  in 
evidence  a  suit  institnted  by  himself  on  the  fourteenth  of  November, 
1872,  contesting  the  right  of  A.  G.  Thornton  to  the  office  of  parish 
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jndge  of  the  aforoBaid  parish,  alleging  that  "  it  was  rumored  and  pre- 
tended that  A.  Qt.  Thornton  waa  the  aucoeMful  candidate  with  a 
majority  of  three  votes  over  him.*' 

In  this  court  the  defendant  has  filed  a  peremptory  exception  to  tlie 
right  of  tbe  relator  to  maintain  this  action  on  the  ground  that  the . 
intrusion  act,  under  which  this  suit  is  brought,  is  repealed  by  the 
special  act  of  1873,  entitled  **  An  Act  to  regulate  proceedings  in  con- 
testations between  persons  claiming  a  judicial  office,"  approved  March 
6, 1873.  We  think  the  exception  is  not  well  taken.  We  perceive  no 
confliction  between  the  essential  provisions  of  the  two  acts;  the  only 
points  oi  difference  are  that  the  later  act  is  of  less  general  application 
and  the  proceedings  under  it  of  a  more  summary  character. 

It  18  clear  that  the  defense  is  without  merit.  The  commission  issued 
to  the  defendant  by  Governor  Warmoth  on  the  fourth  day  of  Novem- 
ber, 1872,  before  the  returns  of  the  general  election  were  made  as 
required  by  law,  before  a  commission  could  legally  be  issued,  was  a 
nullity,  and  conferred  upon  the  defendant  no  right  to  the  office.  The 
plaintiff  holds  the  legal  commission  and  the  lower  court  properly 
rendered  its  decree  in  his  favor. 

It  may  be  noticed  that  according  to  the  report  of  both  the  Returning 
Boards,  the  defendant  was  defeated  in  the  election ',  the  one  returning 
Thornton  and  the  other  Carroll,  the  plaintiff. 

■ 

Judgment  affirmed. 


80    875; 


No.  5110.  ^    ^' 

F.  S.  Garner,  Administrator,  v.  Watson  M.  Gat  and  Sheriff. 

Artb  S446  of  the  Bevlaed  Civil  Code  pTovldee  that  a  contract  of  sale  between  husband  and 
wife  can  take  place  only  in  the  three  cases  which  it  mentions. 

Id  tfaJa  instance,  the  husband  and  wife  had  no  right  to  contract  in  the  manner  attempted,  and 
the  mortgage  soaght  to  be  enforced  by  executory  process  is  utterly  Toid. 

The  defendant  erroneously  contends  that,  as  a  third  holder  before  the  mortgage  paper,  i 

resnltlng  from  this  illegal  contract,  became  due,  he  is  not  affected  by  said  nullity.  ' 

The  act  of  mortgage  with  whioh  the  notes  were  identified  by  the  ofBicial  paraph  of  the  no- 
tary, showed  on  its  face  that  the  instrument  was  a  contract  between  husbund  and  wife, 
made  in  contrayention  of  law.  The  defendant,  therefore,  took  the  notes,  presumably 
-with  a  knowledge  of  ihe  incapacity  of  the  i»arties  to  make  the  contract  Besides,  a 
mort^^age  is  not  commercial  i»aper  governed  by  the  rule  invoked  by  defendant. 

APP£AL  from  the  Thirteenth  Jadioial  District  Coart,  parish  of  Car- 
roll.    Houghj  J.    Montgomery  <&  Belony,  for  plaintiff  and  appel- 
lant.    Sparrow  <&  Montgomeryj  for  defendant  and  appellee. 

Wyj/t,  J.  The  plaintiff,  the  administrator  of  the  succession  of  War- 
ren M.  Benton,  injoins  the  executory  proceeding  sued  out  by  the  de- 
fendant on  two  mortgage  notes  executed  by  the  deceased  for  $4713 
43ach,  on  the  ground  that  said  notes  and  mortgage  were  executed  for 
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the  henetLt  of  Mrs.  Mary  nnghfes,  wife  of  said  BentoD,  during  the  mar- 
riage, and  they  are  void  because  the  law  prohibits 'the  husband  and 
wife  from  making  contracts  of  this  kind. 

The  court  gave  judgment  for  the  defendant  dissolving  the  iorjunc- 
tioh  and  ordering  the  executory  process  to  proceed.  The  plaintifT 
appeals. 

It  appears  that  in  1867  Mrs.  Bentbn  obtained  judgment  against  her 
husband,  Warren  M.  Benton,  for  $9426,  with  recognition  of  a  tacit 
mortgage  on  his  property,  and  also  a  decree  of  separation  of  property. 
Execution  issued  on  this  judgment,  and  Mrs.  Benton  bought  the  greater 
part  of  the  property  of  her  husband. 

Subsequently,  to  wit:  in  March  1871,  she  and  her  husband  entered 
into  a  contract  whereby  she  agreed  to  convey  all  the  property  acquired 
under  said  judgment  to  her  husband  in  consideration  of  the  notes  and 
mortgage  now  sought  to  be  enforced.  Article  2446  of  the  Revised  Cod» 
provides  that — **  A  contract  of  sale  between  husband  and  wife,  can 
take  place  only  in  the  three  following  cases  : 

First — ^When  one  of  the  spouses  makes  a  transfer  of  property  t4> 
the  other,  who  is  judicially  separated  from  him  or  her,  in  payment  of 
his  or  her  rights. 

Second — When  the  transfer  made  by  the  husband  to  his  wife,  eveir 
though  not  separated — has  a  legitimate  cause,  as  the  replacing  of  her 
dotal  or  other  effects  alienated. 

Third — ^When  the  wife  makes  a  transfer  of  property  to  her  husband 
in  payment  of  a  sum  promised  to  him  as  a  dowery ;  saving,  in  these- 
three  cases,  to  the  heirs  of  the  contracting  parties,  their  rights,  if  there* 
exist  any  indirect  advantage.'* 

We  think  it  is  evident  that  Mrs.  Mary  Benton  and  her  husband  had 
no  right  to  contract  in  the  manner  attempted  in  this  instance,  and  that 
the  mortgage  sought  to  be  enforced  by  executory  process  is  utterly  void. 

The  defendant,  however,  contends  that  as  a  third  holder  before  due- 
of  this  mortgage  paper,  he  is  not  affected  by  the  nullity  complained  of* 

Th'e  act  of  mortgage  with  which  the  notes  were  identified  by  the^ 
official  paraph  of  the  notary,  showed  on  its  face  that  the  instrument 
was  a  contract  between  husband  and  wife,  made  in  contravention  or 
law.  The  defendant,  therefore,  took  the  notes,  presumably,  with  a. 
knowledge  of  the  incapacity  of  the  parties  to  make  the  contract:. 
Besides,  a  mortgage  is  not  commercial  p&per,  governed'  by  the  mlb> 
invoked  by  the  defendant. 

It  is  therefore  ordered,  that  the  judgment  appealed  Arom  be  annul* 
led,  and  it  is  now  ordered',  that  the  injunction  herein  be  perpetuatedP 
and  that  the'  defendant  pay  costs  of  both  courts.  Siee  Spurlocfir  v,  M\d^ 
ner,  1  An.  302;  Heydbn  v.  Kutt,  4  An.  65. 
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State  of  Louisiaka  r.  Frank  Carro.  ' 

The  objeetion  that  tiie  prooeeding  by  informatioii  against  the  defendant  was  iUen^l  on  the 
gronnd  that  it  was  yiolattve  of  the  fifth  article  of  the  Constitution  of  the  United  States ' 
trhioh  deelafts— "  That  no  penoa  shall  be  held  to  answer  for  a  eapital  or  otherwise  infill 
mons  crime  unless  on  a  presentment  or  indictment  of  a  grand  Jury,"  is  not  well  taken. 
The  proTlsions  of  the  Constitution  oC  the  United  States  In  relation  to  trials  by  Jury  apply 
only  to  the  Pederal  oonrts. 

The  charge  in  the  indictment  tliat  the  defendant  did  feloniously  and  violently  seise,  take  and 
carry  away,  etc.,  'i;he  sum  of  one  hundred  dollars  in  i»aper  currency  of  the  United  States 
of  America,  of  the  goods,  property  and  chattels  of,"  etc.,  is  suiBoient.  It  is  a  wa\h 
stantial  compliance  with  the  provisions  of  the  statute.   Revised  Statutes,  section  1061. 

The  objection  that  the  name  of  one  C.  R.  Schaffer  is  indorsed  on  the  verdict  as  foreman  of 
the  Jury,  when  it  does  not  appear  elsewhere  that  a  man  of  that  name  served  upon  ths  • 
Jury,  is  without  weight.    The  name  of  C.  A.  Sohaffer  appears  on  the  list  of  Jurors  wlio  sat 
on  the  trial.    The  discrepancy  in  the  letter  of  the  middle  name  is  clearly  a  clerical  error. 

APPEAL  from  the  First  District  Coart,  parish  of  Orleans.  Ahell^  J. 
Criminal  case.  Simeon  Belden,  for  the  State.  A.  G.  Semrnea,  for 
defendant  and  appellant. 

Taliaferro,  J.  The  defendant  appeals  from  a  judgment  sentencing 
him  to  four  years  imprisonment  at  hard  labor  in  the  penitentiary  for 
the  crime  of  robbery.  The  case  came  up  on  an  assignment  of  errors. 
Theae  are  alleged  to  be  : 

First — Being  tried  upon  an  information  filed  by  the  District  Attor- 
ney, on  the  charge  of  robbery,  a  crime  deemed  infamous  in  law,  the 
proceeding  against  him  was  illegal  in  this,  that  it  was  violAtire  of  the 
fifth  article  of  the  Constitution  of  the  United  States,  which  declares 
that  '*no  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  unless  on  a  presentment  or  indictment  of  a  grand 

Second — The  charge  that  defendant  violently  seized,  took  and  carried 
aw»y  from  the  person  of  John  Tnjaque  "  the  sum  of  one  hundred  doL- 
lars  in  paper  currency  of  the  United  States  of  America,  of  the  goods^ 
property  and  chattels  of  the  said  John  Tnjuque,"  etc.,  is  defective  ancfc 
Yoid  in  this,  that  there  is  no  averment  of  the  value  of  the  currency, 
becaase  currency  per  se  is  not  susceptible  of  larceny  under  the  laws  of' 
Lonieiana. 

Third — The  name  of  one  ^*  Chs.  Schaffer  *'  is  indorsed  upon  the  ver*- 
dict  as  foreman  of  the  jury,  when  it  does  not  appear  elsewhere  that  a 
man  of  that  name  served  upon  the  jury. 

L  The  provisions  of  the  Constitution  of  the  United  States  relative  to 
trials  by  jury  applies  only  to  the  Federal  courts.    2  Kent  Com.  p.  Id. 

II.  The  statute  provides  in  such  a  case  that  *'  it  shall  be  sufficient  to* 
desoribe  such  money  or  bank  note  simply  as  money,  without  speoify- 
iB^  any  pairticalar  coin  or  bank  note,  and  saoh  allegation^  as  far  aa^ 
regarda'the  descrip<iios  of  the  property,  shall  be  sustained  by  proof  o# 
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any  amount  of  coin  or  any  bank  note/'  etc.  The  indictment  charges 
that  the  defendant  did  feloniously  and  violently  seize,  take  and  carry 
away,  etc.,  ''the  sum  of  one  hundred  dollars  in  paper  currency  of  the 
United  States  of  America,  of  the  goods,  property  and  chattels,"  etc. 
We  think  this  a  substantial  compliance  with  the  provisions  of  the 
statute.    Revised  Statutes,  section  1061. 

III.  This  objection  is  without  weight.  The  indorsement  is  *•  C.  R. 
Schaffer,  foreman."  That  name  appears  upon  the  list  of  jurors  im- 
panneled  to  serve  at  the  April  term,  1872,  the  term  at  which  the  de- 
fendant was  tried.  The  name,  C.  A.  Schaffer,  appears  upon  the  list  of 
jurors  who  sat  upon  the  trial.  The  discrepancy  in  the  letter  of  the 
middle  name  is  clearly  a  clerical  error. 

It  is  ordered  that  the  judgment  of  the  court  a  qua  be  affirmed. 


No.  4933. 
New  Oblbans  Sdoar  Shed  Co.  v.  H.  H.  Habbis,  Tax  Collector. 

^  15^1  ^^®  capital  of  the  plaintiflb  is  invested  in  a  sn^^ar  shed  oonstrnoted  in  a  Iomm  ptMiMu,  pnrsa- 
ant  to  a  oontract  with  the  city  of  New  Orleans.  They  have  two  hundred  and  forty  tlum. 
sand  dollars  of  capital  invested  in  the  enterprise ;  they  employ  this  snm  in  administerinc 
tiie  business  of  keeping  a  sugar  shed  on  this  lomupubUcut*  Such  an  investment  can  not 
fairly  be  considered  as  an  investment  in  real  estate  within  the  meaning  of  act  Ko.  48 
of  the  acts  of  1871. 
If  the  plaintiffs  had  invested  their  capital  in  and  become  owners  of  real  estate  to  the  amount 
thereof,  it  would  be  manifestly  ux^Jnst  to  assess  that  property  and  at  the  same  time  to  tAX 
the  snm  so  invested  as  capital  stock. 
Under  the  provisions  of  the  act  in  question  intended  to  exempt  property  from  double  imxMr 
tion,  no  warrant  whatever  can  be  found  in  support  of  the  pretensions  of  the  plaintifEb  in 
regard  to  an  entire  exemption  of  their  property  flrom  taxation. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
hinSy  J.  Semmea  d  Mott,  for  plaintiff  and  appellant.  Henry  O. 
JDibble,  for  defendant  and  appellee. 

Wtly,  J.  The  plaintiffs  appeal  from  the  judgment  dissolving  their 
injunction  restraining  the  defendant  from  collecting  taxes  from  tfaem, 
on  the  ground  that  their  capital,  $240,000^  is  invested  in  real  estatei 
and  therefore  can  not  be  taxed  as  capital  stock,  pursuant  to  &ct  No.  42 
of  the  acts  of  1871. 

The  capital  of  the  plaintiffs  is  invested  in  a  sugar  shed  constructed 
on  a  locus  puhUeua,  pursuant  to  the  contract  of  the  city  with  Fleitas, 
whose  rights  the  plaintiffs  have  acquired.  They  have  two  hundred 
and  forty  thousand  dollars  of  capital  invested  in  the  enterprise ;  they 
employ  this  sum  in  administering  the  business  of  keeping  a  sugar  shed 
on  this  locui  pubUcus.  Such  an  investment  can  not  fairly  be  considered 
as  an  investment  in  real  estate  within  the  meaning  of  the  act  No.  42  of 
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the  acts  of  1871.  The  obvions  reason  for  the  exemption  announced  in 
said  act  is,  that  capital  invested  in  real  estate  is  liable  to  taxation,  and 
if  it  be  also  included  in  the  assessment  as  capital  stock,  the  incorporat- 
ed company  will  be  liable  to  double  taxation  on  the  same  property. 
If  the  plaintiffs  had  invested  their  capital  and  become  owners  of  real 
estate  to  the  amount  thereof,  it  would  be  manifestly  unjust  to  assess 
that  property  and  at  the  same  time  to  tax  the  sum  so  invested  as  capi- 
tal stock. 

Under  the  provisions  of  the  act  in  question,  intended  to  exempt 
property  from  double  taxation,  we  find  no  warrant  whatever  in  sup- 
port of  the  pretensions  of  the  plaintiffs  in  regard  to  an  entire  exemp- 
tion of  their  property  from  taxation. 

Judgment  affirmed. 


No.  4943. 
F.  C.  Mahan  V,  E.  B.  Bbnton. 


The  present  oaae,  like  that  of  Oglesby  v.  Helm  previoiuly  decided,  la  an  ii^nnotion  eait  to 
reatrain  prooeedlnga  in  relation  to  a  aiun  amonnting  to  Joat  Ave  hundred  dollars.  It  is 
dear  that  this  coort  has  no  JarlsdictioD. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    OuOom, 
J.     CotUm  dt  Levy  for  plaintiff  and  appellant.    Hcvys  <&  New  for 
defendant  and  appellee. 

On  Motion  to  Dismiss. 

TAI.IAFBBRO,  J.    The  grounds  for  the  motion  are : 

Mrst — The  record  has  not  been  filed  within  the  time  of  extension 
granted  by  the  court. 

Second— W&ut  of  jurisdiction,  the  amount  involved  being  only  five 
hundred  dollars. 

This  case  is  not  distinguishable  from  that  of  Oglesby  v.  Helm, 
decided  not  long  since  by  this  court.    26  An.  61. 

The  present  case,  like  that  of  Oglesby  v.  Helm,  is  an  injunction  suit 
to  restrain  proceedings  in  relation  to  a  sum  amounting  to  just  five 
hundred  dollars.    It  is  clear  this  conrt  has  not  jurisdiction. 

It  la  ordered  therefore  that,  this  suit  be  dismissed  at  appellant's 
costs. 

Rehearing  refused. 
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No.  3112. 
P.  Bradley  &  Co.  v.  H.  N.  MgpC&ba. 

This  caoe  is  like  the  one  of  P.  Bradley  St.  Co.,  which  precedes  and  is  governed  by  it. 

APPEAL  from  the  Seventh  Difttriot  Coor^,  pariab  of  Orleans.    OoUenf^. 
J.    Biidd  (£  Graver,  for  plaintiffo  and  appelleea.    BetUlnek  JBgaWf. 
for  defendant  and  appellant. 

Wtlt,  J.    This  case  is  like  the  one  of  P.  Bradley  v.  Mrs.  S.  A.  Woodr 
mff  et  al.,  just  decided,  and  for  th^  reasons  stated  therein  it  is  ordered 
that  the  judgment  appealed  from  be  annulled,  and  it  is  now  ordered 
that  the  sequestration  be  set  aside  and  the  cause  be  dismissed  at. 
plaintiffs'  costs  in  both  coarts.    C.  P.  162. 


Morgan,  J.  The  facts  in  this  case  are,  in  my  opinion,  different 
from  the  one  just  decided.  The  suit  was  instituted  on  the  seventeenth 
January,  1870.  On  the  twenty-fourth  sequestration  issued.  On  hear- 
ing a  rule  to  that  end,  the  sequestration  was  set  aside.  Defendant 
excepted  to  the  jurisdiction  of  the  court  on  the  ground  that  he  is  a 
resident  of  the  parish  of  Plaquemines.  This  exception  was  maintained 
in  so  far  as  a  personal  judgment  was  asked  for  against  him. 

No  appeal  was  taken  from  the  judgment  which  set  aside  the  seques^ 
tration.  No  appeal  was  taken  from  the  judgment  which  dismissed  the 
suit  as  regards  the  personal  demand.  There  was  then  neither  person 
nor  property  before  the  court,  and  no  one,  nor  anything,  against  whonk^ 
or  upon  which,  a  judgment  could  be  founded.  The  judgment  waa 
therefore  improperly  rendered. 

Upon  these  grounds  I  concur  in  the  decree. 


No.  4928. 
Widow  Akatole  Yillbbe  v.  Succession  op  Hdgues  Villbre. 

It  is  well  settled  that  an  administrator  or  exeootor  is  withontthe  power  to  renoimoe  or  waiTOt 
prescription  after  it  has  been  acquired  in  favor  of  the  estate  he  represents. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  FlaquB- 
mines.    Pardee,  J.    MeOaleh,  for  plaintiff  and  appellant.     JB.  (?. 

DuguS,  for  defendant  and  appellee. 

Taliaferro,  J.  This  suit  is  brought  on  a  promissory  note  for 
$10,866  66,  with  interest  at  eight  per  cent,  per  annum  from  June  5, 
1865.  The  defense  is  prescription  and* illegal  consideration.  There 
was  judgment  for  the  defendant  and  the  plaintiff  has  appealed. 

The  note  bears  date  in  1851.  There  are  three  credits  upon  it.  The 
first  on  the  twenty-sixth  of  November,  1862;  the  second  June  21,  1864; 
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the  third  on  the  fifteenth  October^  1868.  OitatioD  was  stTved  on  the 
twenty-ninth  of  October  of  thltt  year.  An  interval  of  more  than  ten 
years  elapsed  between  the  maturity  of  the  note  and  the  date  of  the 
first  payment;  between  the  date  of  the  second  credit,  June  {21,  1864, 
and  that  of  the  third,  more  than  five  years  intervened.  The  question 
then  is  as  to  whether  the  credit  which  appears,  upon  the  note  of  the 
fifteenth  of  October,  1869,  is  of  such  a  character  as  to  take  it  out 
of  prescription. 

The  defendant  contends  that  the  pel^on  who  entered  that  credit  was 
without  authority  to  renounce  or  waive  prescription  that  had  already 
accrued.  The  credit  it  seems  was  entered  by  the  tutor  of  Hugues  Yil- 
ler^'s  minor  children  ;  and  it  is  contended  that  this  tutor,  by  virtue  of 
his  appointment  as  tutor  became,  ipso  facto,  administrator  of  thei]| 
father's  estate,  and  that  he  has  acknowledged  the  debt  in  a  petition 
filed  in  the  parish  court  of  Plaquemines.  It  is  well  settled  that  an 
administrator  or  executor  is  without  the  power  to  renounce  or  waive 
prescription  after  it  has  been  acquired  in  favor  of  the  estate  he  repre- 
«ent8.    21  An.  373 ;  lb.  p.  748  ;  fiii  An.  193  -,  24  An.  83. 

From  the  facts  presented  in  this  case  we  are  unable  to  find  that  there 
has  been  any  act  done  that  legally  bars  the  prescription  of  five  years, 
and  therefore  conclude  the  judgment  of  the  district  court  was  properly 
rendered. 

Jadgment  afELrmed. 


No.  3044. 
James  Lonostbebt^v.  B.  Marsh  Denman  &  Co. 

The  pluntlfr  claims  the  yalae  of  a  oarriAge  and  hamoM  he  parohaeed  from  defendants  and 
left  with  them  on  storage.  He  had  paid  a  portion  of  the  price  in  cash,  and  for  the 
balance  gave  the  defendants  a  note  of  J.  B.  Hood  to  the  order  of  and  indorsed  by  plain, 
tiff  which  was  taken  as  a  payment  of  the  bill  for  the  carriage,  and  a  receipt  in  Itall 
given.  The  note  was  not  paid  at  maturity,  bnt  the  defendants  do  not  seem  to  have  taken 
the  steps  necessary  to  bind  the  plaintiff  as  indorser.  Bnt,  in  any  view  of  their  rights, 
they  had  no  authority  to  sell  the  plaintiff's  property  which  was  stored  with  Idiem  subject 
to  hie  order. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     OwAeyj  J. 
J.  Jf.  Bonnety  for  plaintiff  and  appellee.    Foster  <&  MenicJe,  Brice 
'4&  MUdkelf  for  defendants  and  appellants. 

Ho  WELL,  J.  The  defendants  have  appealed  from  a  jadgment  againsir 
them  for  the  yalne  of  a  carriage  and '  harness  purchased  by  plaintiff 
iroin  them  and  left  with  them  on  storage.  The  evidenoe  satisfies  as, 
SB  it  did  the  jadge  a  quo,  that  after  the  porchase  of  the  carriage  there 
was  a  settlement  between  the  parties,  by  which  the  plaintiff  paid  a 
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portion  of  the  price  in  cash  and  for  the  balance  gave  the  defendants  a 
note  of  J.  B.  Hood,  to  the  order  of  and  indorsed  by  plaintiflE*,  which 
was  taken  as  a  payment  of  the  bill  for  the  carriage  and  a  receipt  in 
fiill  given.  The  note  was  not  paid  at  maturity,  but  the  defendants  do 
not  seem  to  have  taken  the  steps  necessary  to  bind  the  plaintiff  as 
indorser.  But,  in  any  view  of  their  rights,  they  had  no  authority  to 
sell  the  plaintiffs  property,  which  was  stored  witii  them  subject  to  hia 
order  ^  what  occurred  after  the  maturity  of  the  note  did  not  amount  to 
a  new  agreement  or  obligation  on  the  part  of  plaintiff,  nor  give  the 
defendants  the  right  to  sell  as  they  did. 
Judgment  affirmed. 


86  ^;  No.  3470. 

L.  McOartht  V,  G.  Bazb  et  al.    B.  Lloyd,  Third  Opponent. 

In  this  Bult  Lloyd  has  Intervened  and  didmed  the  property  seized.  He  had  leased  the  office 
in  which  the  movableB  were  found  to  defendants.  At  the  time  of  the  lease  some  of  l^ie 
property  seised  was  in  the  office.  This  property,  helonging  to  Lloyd,  was  not  subject  to 
plaintiff's  judgment,  and  the  court  a  qua  did  not  err  in  so  deciding. 

The  balance  of  the  property  Lloyd  claims  under  a  bill  of  sale  from  the  defendants,  who,  at 

i.  the  time  of  the  sale,  were  in  his  debt  for  rent.    The  property,  however,  remained  in  the 

possession  and  under  the  control  of  the  defendants.    Lloyd  alleges  that  it  so  rranained 

with  them  as  his  agents.    But  there  was  no  deUvery,  and  this  was  essentiaL    Therefiore^ 

on  this  i>oint,  the  decision  of  the  judge  a  qtto  against  the  intervener  is  correct. 

There  was  error,  however,  in  condemning  Lloyd  to  pay  the  costs.  A  x>ortion  of  the  property 
belonged  to  him.    He  ii^joined  the  sale  thereof.    Judgment  having  been  rendered  in  hi» 

favor  for  a  part  of  the  claim,  the  costs  should  have  followed  the  judgment. 

■ 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  LSau- 
mant,  J.  Albert  Yoorhies,  for  plaintiff  and  appellee.  Jamea  Brewer, 
for  intervenor  and  appellant. 

Morgan,  J.  Plaintiff  obtained  judgment  against  the  defendants. 
In  execution  thereof  he  seized  certain  movables  found  in  their  office. 
Lloyd  intervened  and  claimed  the  property.  He  had  leased  the  office 
in  which  the  movables  were  found  to  defendants.  At  the  time  of  the 
lease  some  of  the  property  seized  was  in  the  office.  It  belonged  to 
Lloyd.  This  property  was  not  subject  to  the  plaintiff's  judgment,  and 
the  district  court  did  not  err  in  so  deciding. 

The  balance  of  the  property  Lloyd  claims  under  a  bill  of  sale  which 
he  produces.  At  the  time  the  sale  was  passed  the  defendants  owed 
him  only  sixty  dollars,  and  this  for  rent.  The  property  remained  in 
the  possession  and  under  the  control  of  the  defendants.  Lloyd  says  it 
BO  remained  with  them  as  his  agent,  etc.  Bat  there  was  no  delivery, 
and  this  was  essential.  The  judgment  of  the  district  court  upon  this 
point  was  correct. 
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There  was  error,  however,  in  condemning  Lloyd  to  pay  the  costs. 
A  portion  of  the  property  seized  belonged  to  him.  He  injoined  the 
sale  thereof.  Judgment  was  rendered  id  his  favor  for  a  part  of  his 
claim .    The  costs  should  have  followed  the  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  in  so  far  as  the 
judgment  of  the  district  court  condemns  the  intervenor  and  third  op- 
ponent to  pay  the  costs  of  the  suit,  it  be  avoided,  annulled  and 
reversed,  and  that  in  all  other  respects  it  be  affirmed.  Costs  of  appeal 
to  be  paid  by  plaintiff. 


28    888 
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No.  5097.  J^ 

State  of  Louisiana  v.  William  L.  Bowsb.  I  26  38s 

I  50  1073 
The  point  in  thla  oase  ig,  that  the  Jadge  erred  In  refaalng  a  new  trial  on  the  showing  made 

that  one  of  the  Jnrors  waa  a  Britiah  snbject,  and  therefore  incompetent  to  ait  at  the 

trial. 
The  record  contains  no  mention  of  the  reason  of  the  Judge  for  reftisiiig  the  application  for  a 

new  trial— whether  becanse  he  found  the  fbct  not  satisCRctorily  established,  or  whether* 

as  a  question  of  law,  the  defendant  was  not  entitled  to  it— conceding  the  fftct  to  be  satia* 

fieuitorily  proved. 
If  the  finding  of  the  Judge  a  qito  was  based  on  a  question  of  iact,  it  can  not  be  revised  by 

this  court,  because,  in  criminal  cases,  only  questions  of  law  are  cognizable  by  this  tiibu- 

naL    But  assuming  that  the  finding  of  the  Judge  in  refusing  a  new  trial  was  upon  a 

qaeation  of  law,  l^e  conclusion  of  this  court  is  that  he  was  correct. 
The  de&ndant,  duly  served  with  a  list  of  the  Jurors  by  whom  it  was  proposed  that  he  should 

be  tried,  had  ample  opportunity  to  consider  any  ol^ectlon  he  might  have  to  their  capacity 

or  competency,  and  he  should  have  made  whatever  objections  he  had  at  the  time  each 

jnror  was  offered. 
In  hla  affidavit  for  a  new  trial,  the  defendant  states  that  he  did  not  know  the  fact  of  which 

he  complains  till  after  tiie  trlaL  If  he  neglected  to  ask  the  )uror  at  the  time  he  was  offered 

whether  he  was  a  citizen  or  not,  it  was  a  neglect  of  which  he  can  not  now  complidn. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Orabornj  J.  Criminal  case.  Henry  0.  Dibble,  Assistant  Attorney 
General,  for  the  State.    Byan,  for  defendant. 

Wtlt,  J.  The  defendant,  who  was  tried  and  convicted  of  horse 
stealing  and  sentenced  to  the  penitentiary  for  three  years,  appeals 
from  the  jadgment  of  the  court  below.  There  is  no  bill  of  exceptions 
nor  assignment  of  errors. 

Th^  objection  is  that  the  judge  erred  in  refusing  a  new  trial  on  the 
ahowing  made  that  one  of  the  jurors  was  a  British  snbject,  and  there- 
fore incompetent  to  sit  at  the  trial. 

The  record  contains  no  mention  of  the  reason  of  the  judge  for  re- 
fa8iD£^  the  application  for  a  new  trial — ^whether  because  he  found  the 
fact  not  satisfactorily  established,  or  whether,  as  a  question  of  law  the 
defendant  was  not  entitled  to  it,  conceding  the  fact  to  be  satisflEUstorily 
proved. 


26    384/ 
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If  the  flDdiDg  of  the  judge  was  based  on  a  qaestion  of  fact,  it  can 
not  be  revised  by  this  court,  because  in  criminal  cases  only  questions 
of  law  are  cognizable  by  this  tribunal.  But  assuming  that  the  finding 
of  the  judge  in  refusing  a  new  trial  was  upon  a  question  of  law,  we 
are  of  the  opinion  that  his  conclusion  was  correct. 

The  defendant,  duly  served  with  a  list  of  the  jurors  by  whom  it  was 
proposed  that  he  should  be  tried,  had  ample  opportunity  to  consider 
any  objection  he  might  have  to  their  capacity  or  competency,  and  he 
should  have  made  whatever  objections  he  had  at  the  time  each  juror 
was  offered.    13  An.  276. 

In  bis  affidavit  for  new  trial,  however,  the  defendant  states  he  did 
not  know  the  fact  of  which  he  complains  till  after  the  trial.  If  he 
neglected  to  ask  the  juror  at  the  time  he  was  offered,  whether  he  was 
a  citizen,  it  was  a  neglect  of  which  he  can  not  now  complain. 

Judgment  affirmed. 


No.  3545. 


'"^  ^^{  Mrs.  M.  E.  Winn  v.  J.  F.  Spearing. 

26   3841 


The  defendant  waa  not  Joatified  in  ref oaing  to  pay  rent  to  plaintiff,  on  the  ground  thAt  the 
honee  he  leased  teom.  her  iraa  not  pat  in  repair,  aeoording  to  contract.  His  remedy  was 
to  put  his  lessor  in  defiuilt  and  make  the  repairs,  dedncting  the  amount  thereofl 

Under  this  view  of  the  case,  the  ruling  of  the  Judge  a  quo,  refosing  to  hear  testiDiony  mm 
to  the  repairs  that  were  necessary,  was  correct. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble^ 
J.  Besanconf  Cotton  &  Levy,  for  plaintiff  and  appellee.  J,  SC. 
Ferguson^  for  defendant  and  appellant. 

Morgan,  J.  Plaintiff  leased  to  the  defendant  a  dwelling  for  ten 
months,  commencing  on  December  1,  1870. 

She  brings  this  suit  for  nine  months  rent,  and  ten  per  cent.,  the 
agreed  attorney's  fees  in  case  of  suit. 

The  lease  is  admitted,  but  defendant  cMms  that  by  his  contract  the 
house  was  to  be  put  in  good  repair  prior  to  the  first  of  February  fol- 
lowing, which  he  says  was  not  done. 

We  do  not  think  him  justified  in  occupying  the  house  free  of  rent 
because  it  was  not  put  in  repair.  His  remedy  was  to  pat  his  lessor  in 
default  and  make  the  repairs,  deducting  the  amount  thereof.  Under 
this  view  of  the  case  the  ruling  of  the  judge  refusing  to  hear  testi- 
mony as  to  the  repairs  that  were  necessary,  was  correct.  The  appeal 
was  evidently  taken  for  delay. 

Judgment  affirmed  with  ten  per  cent,  damages  for  a  fiiyoloas  appeal. 
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No.  5204. 

Stats  of  Louisiana,  ex  rel.  L.  C.  Basbbrrt,  v.  Parish  Judge  of  the 

Parish  of  Bossier. 

Where  the  iaaae  made  by  a  role  to  show  oanae  was,  whether  a  Jadgment  rendered  against 
the  snooeasion  administered  by  the  relator  should  be  paid  and  satisfied  oat  of  the  indi* 
vidoal  estate  of  the  administrator,  on  l^e  groond  that  the  administrator  reftised  or 
neglected  to  pay  it  ont  of  the  ftinds  of  the  estate,  and  that  he  fidled  or  refosed  to  file  an 
afOooont  of  his  administration ;  and  where  the  decision  was  that  ezecntion  Issoe  against 
the  IndlTidnal  property  of  the  administrator,  to  be  seised  and  sold  to  satisfy  the  Jndg 
xnent  against  the  sncoession.  It  is  clear  tliat  the  right  of  appeal  Ues  from  snob  a  decision. 

APPLICATION  for  a  mandamns,  directed  to  the  parish  judge  of  the 
parish  of  Bossier.    John  Bay^  Fart  dt  MeDonaldf  for  relator. 

Taliaferro,  J.  The  relator  complains  that  he  is  refused  an  appeal 
from  an  order  of  the  defendant  making  absolute  a  role  taken  against 
the  relator  to  show  cause  why  execution  should  not  issue  against  his 
own  property,  and  that  it  be  seized  and  sold  to  pay  and  satisfy  a  judg- 
ment rendered  against  him  as  administrator  of  the  succession  of  L.  F. 
Steele,  in  course  of  administration  in  the  parish  of  Bossier. 

The  grounds  stated  by  the  respondent  for  refusing  the  appeal,  we 
think,  are  insufficient.  The  issae  made  by  the  rule  was,  whether  a 
judgment  rendered  against  the  succession  administered  by  the  relator 
should  be  paid  and  satisfied  out  of  the  individual  estate  of  the  admin- 
istrator^ on  the  ground  that  the  administrator  refused  or  neglected  to 
pay  it  out  of  the  funds  of  the  estate,  and  failed  or  refused  to  file  an 
account  of  his  administration.  The  decision  was  that  execution  issue 
against  the  individual  property  of  the  administrator,  and  that  it  be 
seized  and  sold  to  satisfy  the  judgment  against  the  succession.  It  is 
dear  the  respondent  has  the  right  to  appeal. 

It  is  therefore  ordered  that  the  rule  be  made  absolute,  and  the 
respondent  ordered  to  grant  the  appeal  prayed  for. 


No.  3949. 
William  J.  MgLban  v.  A.  Foster  Elliot  et  als. 

The  Jarispradeuce  of  this  State  is  settled  upon  the  point  of  the  slare  consideration  in 
oontraots,  and  this  court  will  not  disturb  it. 

« 

APPEAL  from  the  Filth  District  Court,  parish  of  Orleans.    Leau- 
mont,  J.     Uornor  <&  Benedict,  for  plaintiff  and  appellee.    B,   W» 
MunUngton,  ior  defendants  and  appellants. 

Morgan,  J.  This  case  was  remanded  to  take  evidence  upon,  and 
fix  the  relative  values  of,  the  land  and  slaves,  which  were  the  consid- 
eration of  the  note  sued  on.    The  evidence  shows  that  this  proportion 

25 
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is  $444  81.  The  jadgment  of  the  lower  court  was  for  $1350,  with 
eight  per  cent,  interest  from  twenty-seventh  November,  1867. 

Plaintiff  presses  upon  as  that  what  we  now  call  the  slave  considera- 
tion in  contracts  should  not  be  entertained;  bat  the  jnrispradence  of 
the  State,  we  think,  is  settled  apon  this  point,  and  we  will  not  dis- 
turb it. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  amended  so  as  to  reduce  the  amount  allowed  to 
plaintiff  from  $1350  to  $444  81,  with  eight  per  cent,  interest  thereon 
from  twenty -seventh  November,  1867,  until  paid;  plaintiff  to  pay  the 
costs  of  appeal. 


No.  3432. 
Edward  Matthews  v.  Crescent  City  Mutual  Insurance  Compant. 

Flaintlfi  allegBB  that  he  is  the  owner  of  a  certain  insorance  scrip  of  the  Crescent  Matoal 
Insnranoe  Company  and  of  certain  dividends  acomed  thereon,  which  the  defendaata 
refuse  to  deliver  to  him.  Defendants  admit  that  they  held  snoh  scrip  and  dividends,  bat 
aver  that  the  same  were  garnisheed  in  their  hands  by  one  Hillman,  a  Jadgment  creditor 
of  plaintiff;  that,  snbseqaenUy,  jadgment  was  rendered  in  favor  of  Hillman  against 
defendants,  as  garnishees,  who  have  paid  said  scrip  and  dividends  to  said  Hillman ;  and 
they  therefore  deny  any  liability  to  plaintiff^ 

There  are  two  insormoontable  dif&colties  in  the  way  of  the  defense  set  np  by  respondents: 

IVrft— Plaintid's  assets  or  property  in  their  hands  was  not  seised  by  the  garnishment  process, 
beoaase  the  fieri  /cudat  was  not  in  the  sheriff's  hands,  when  the  interrogatories  were  an* 
swered ;  and  the  judgment  against  them  in  that  proceeding  was  a  consent  Jadgment  not 
binding  on  the  plaintiff^  nor  in  any  manner  divesting  his  title  to  the  property  in  qnMtion. 

iSSiotmd— The  Jadgment  apon  which  the  pretended  garnishment  process  issued,  was  an  abso- 
lute nullity,  because  there  was  no  citation  served  on  Matthews  against  whom  it  waa 
rendered ;  and  a  seizure  or  sale  under  a  Judgment,  void  &om  want  of  a  citation,  neither 
confers  a  right  nor  divests  a  title. 

APPEAL  from  tlie  Seventh  District  Court,  parish  of  Orleans.     Col- 
lens,  J.    Homor  &  Benedict^  for  plaintiff  and  appellee.     T.  Huniony 
for  defendant  and  appellant. 

Wylt,  J.  Plaintiff  alleges  that  he  is  the  owner  of  certain  insurance 
scrip  of  the  Crescent  Mutual  Insurance  Company,  of  the  full  value  of 
six  hundred  and  forty  dollars  and  dividends  accrued  thereon  to  the 
sixth  of  July.  186c$,  viz:  one  hundred  and  ninety-two  dollars,  with 
interest;  that  he  made  due  application  to  said  insurance  company  for 
said  scrip,  dividends  and  interest,  and  they  refu&e  to  deliver  the  same 
to  him,  and  that  tliey  have  heen  duly  placed  in  default  therefor. 

Iss :.e  was  joined  by  defendants,  who  admitted  that  they  held  such 
scrip  and  dividends,  but  tliat  the  same  were,  on  the  sixth  day  of  July, 
1868,  garnisheed  in  their  hands  by  one  Daniel  Hillman,  a  judgment 
creditor  of  plaintiff  in  suit  No.  17,817  of  the  docket  of  the  late  Fourth 
District  Court  of  New  Orleans;  that  subsequently  judgment  was  ren- 
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dered  in  favor  of  said  Hillman  against  Tespondent,  said  insarance  com- 
pany, as  garnishee,  and  that  thereunder  they  have  paid  the  said  scrip 
and  dividend  to  said  Hillman,  and  they  therefore  deny  any  liability  to 
said  Matthews. 

The  coart  gave  judgment  for  the  plaintiff  and  the  defendants  appeal. 
There  are  two  insarmoantable  difficalties  in  the  way  of  the  defendants: 

First — Plaintiff's  assets  or  property  in  their  hands  was  not  seized  by 
the  garnishment  process,  because  the  fimfa^eias  was  not  in  the  sheriff's 
hands  when  the  interrogatories  were  answered ;  and  the  judgment 
against  them  in  that  proceeding  was  a  consent  judgment,  not  binding 
on  the  plaintiff  nor  in  any  manner  divesting  his  title  to  the  property 
in  question. 

Second — The  judgment  upon  which  the  pretended  garnishment  pro- 
oess  issued  was  an  absolute  nullity,  because  there  was  no  citation 
served  on  Matthews,  against  whom  it  was  rendered ;  and  a  seizure  or 
sale  under  a  judgment,  void  for  want  of  a  citation,  neither  confers  a 
right  nor  divests  a  title. 

It  is  therefore  ordered  that  the  judgment  herein  be  affirmed  with 
oosts. 


No.  3478. 
John  H.  Stephenson  v.  James  P.  Broadwbll. 

Where,  on  the  trial,  plaintiff  introdnoe'd  evidence  in  sapx>ort  of  tiie  averment  of  bis  petition, 
that  hie  domicile  is  in  the  pariah  of  Orleans,  uid  therefore  that  defendAnt's  reconven- 
tional  demand,  being  disoonneoted  with  platntifTa  claim,  oonld  not  be  entertained,  and 
the  defendant  offered  a  witness  to  contradict  this  evidence  on  the  qnestloii  of  domicile, 
and  the  plaintiff  excepted  thereto; 

Held— That  the  conrt  a  qua  erred  in  snstaining  the  exception.  The  question  of  the  domicile 
ot  the  plaintiff  was  an  important  one,  upon  which  depended  to  some  extent,  the  fiftte  of 
the  plea  in  reconvention.  If  the  plaintiff  in  fieust  had  his  domicile  in  the  parish  of 
Ascension,  as  alleged  by  defendant,  the  plea  of  reconvention  coald  be  heard.  The  de- 
fendant had  an  interest  in  contesting  the  point  with  plaintiff;  and  had  the  right  to  intro- 
duce evidence  in  sapi>ort  of  his  position,  and  to  rebnt  the  proof  offered  by  plaintiff. 

APPEAL  from  the  Fourth  District  Court,  parish  oi  Orleans.     Ih4ard^ 
J.    Boselius  i&  FhilipSf  for  plaintiff  and  appellee.    Lea,  Mnney  d 
Miller,  for  defendant  and  appellant. 

Wtly,  J.  The  plaintiff  sued  the  defendant  on  his  written  obliga- 
tion ior  $8000;  and  the  defendant,  alleging  that  the  plaintiff  resided 
in  the  parish  of  Ascension,  set  up  a  reconventional  demand,  discon- 
nected with  plaintiff's  demand,  for  $9000.  On  the  trial  the  plamtiff 
introduced  evidence  in  support  of  tlie  averment  of  his  petition,  thift 
his  domicile  is  in  the  parish  of  Orleans,  and  therefore  the  demand  in 
reconvention  can  not  be  entertained.    The  defendant  offered  a  witness 
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to  contradict  this  evidence  on  the  qaestion  of  domicile,  and  the  plaintiff 
objected  on  the  ground  that,  as  he  had  alleged  in  his  petition  and 
testified  as  a  witness  that  his  domicile  was  in  the  parish  of  Orleans,  it 
would  estop  him  from  afterguards  denying  it,  and  therefore  he  might  be 
sued  iiere  by  the  defendant.  The  court  sustained  the  exception  and 
the  defendant  took  a  bill  of  exceptions. 

We  think  the  court  erred.  The  question  of  the  domicile  of  the  plain- 
tiff was  an  important  one,  upon  which  depended  to  some  extent  the 
fate  of  the  plea  in  reconvention.  If  the  plaintiff  in  fact  had  his  domicile 
in  the  parish  of  Ascension ,  the  plea  in  reconvention  could  be  heard. 
The  defendant  had  an  interest  in  contesting  the  point  with  the  plaintiff, 
and  had  the  right  to  introduce  evidence  in  support  of  his  position  and 
to  rebut  the  proof  offered  by  the  plaintiff. 

It  is  therefore  ordered  that  the  judgment  herein  rejecting  defendant's 
reconventional  demand  and  condemning  him  to  pay  plaintiff  the 
amount  claimed  in  the  petition  be  set  aside  and  annulled ;  and  it  ifl 
now  ordered  that  this  cause  be  remanded,  with  instructions  to  admit 
the  evidence  offered  by  the  defendant  and  otherwise  to  be*  proceeded 
in  according  to  law,  appellee  paying  costs  of  appeal. 
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|lll  low  No.  3037. 

Abraham  Yandine  et  al.  v,  Eherman  &  Lecanu  et  als. 

The  exception  t5  the  action  mnst  be  Bnstained,  where  that  action  is  a  revocatory  one  and  the 
petition  itself  discloses  that  there  are,  besides  the  defendants,  other  parties  In  interest 
who  have  not  been  made  parties  to  the  proceeding. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     OoU 
len8,  J.    J,  8,  Whitaker  dt  Biee,  Lacey  <St  Butler^  for  plaintiffs  and 
appellauts.     Ooiton  <&  Levy,  for  defendants  and  appellees. 

Morgan,  J.  The  object  of  this  suit  is  to  set  aside  as  simulated  and 
fraudulent,  a  certain  sale  of  property  by  Joseph  Kaiser  to  Eherman  & 
Lecanu  and  Peter  Kaiser,  made  to  the  prejudice  of  creditors. 

The  action  is  therefore  a  revocatory  one,  and  as  the  petition  discloses 
other  parties  in  interest  besides  those  who  are  made  defendants,  who 
were  not  made  parties,  we  think  t]ie  exception  of  the  defendants  should 
have  been  sustained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed;  that  the  ezcep- 
tiDns  be  maintained,  and  this  suit  be  dismissed  as  in  case  of  nonsuit. 
Appellants  to  pay  the  costs  in  both  courts. 

Rehearing  refused. 
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IfiairohMkd  v.  The  Loftn  and  Pledge  Ateooiatioii. 

No.  3467. 
A.  Marchand  v.  The  Loan  axd  Plkdob  Association. 

A  claim  for  money  expended  and  time  employed  for  the  organizati<m  and  heneflt  of  the  Loan 

and  Pledge  Aeeoolation,  hefore  Ite  incorporation,  can  not  be  regarded  and  enforced  aa  a 

debt  of  that  institntlon. 
^t  ia  impoaaible  to  imagine  how  the  defendant,  a  Jnridioal  person,  incorred  a  debt  before  Ite 

existence. 
Besides,  it  is  shown  that  $1000  of  plaintiff's  claim  was  for  cash  advanced  for  the  pnrpose  of 

inflnendng  legislation ;  that  is,  bribing  the  Legislature  to  pass  the  act  incorporating  the 

Loan  and  Pledge  Association. 
For  the  recovery  of  money  thus  expended,  this  court  can  give  no  relief.    The  gnilty  suitor 

most  be  left  where  his  immorality  has  placed  him. 

r 

APPEAL  from  the  Fifth  District  Court,  parish  ot  Orleans.  Lean- 
moniy  J.  W.  H,  Hunt  and  Homor  ds  Benedict j  for  plaintiff  and 
appellant.    «7.  Hawhins  and  Hays  dk  New,  for  defendant  and  appellee. 

Wtlt,  J.  Plaintiff  sued  defendant  for  the  sum  of  $4000  for  services, 
etc.,  as  alleged,  viz : 

''That,  as  a  preliminary  to  the  formation  of  said  corporation,  your 
petitioner,  at  the  instance  of  the  stockholders  and  members  thereof, 
visited  the  cities  of  New  York,  Philadelphia  and  Boston  for  the  pur- 
pose of  acquainting  himself  with  the  proper  formation  and  efficient 
management  and  practical  operation  of  similar  institntions  in  said 
cities,  and  that  in  order  to  do  so  he  was  compelled  to  expend  for  his 
traveling  expenses,  for  consultation  with  counsel,  and  for  obtaining  in- 
formation, considerable  sums  of  money,  and  that  he  is  entitled  to  be 
paid  for  the  value  of  his  time  and  services  expended  during  said  visit, 
which  consumed  some  eight  weeks,  and  that  said  expenses  and  said 
loas  of  time  and  services  amount  to  the  sum  of  $1000. 

''That  petitioner  furnished  the  charter  for  said  corporation  and  gave 
cealous  and  efficient  aid  in  presenting  the  same  to  the  Legislature,  in 
obtaining  subscribers  to  the  capital  stock  thereof,  in  organizing  said 
corporation,  in  putting  it  in  successful  operation,  in  fitting  up  its  place 
of  business,  in  the  purchase  and  erection  of  fixtures  thorefor,  and  in 
the  performance  of  its  bustiness  and  management  of  its  affairs  lor  one 
month  after  it  commenced  operations,  and  that  his  services  in  that 
behalf  are  well  worth  the  furtner  sum  of  $9000." 

The  answer  is  a  general  denial,  and  the  averment'  that  the  associa- 
tion is  not  liable  for  services  rendered  before  it  went  into  operation  as 
a  corporation. 

The  court  gave  judgment  for  the  plaintiff  for  $208  33,  the  valne  of 
one  month's  service  as  president  in  organizing  the  company.  From 
this  judgment  plaintiff  appeals. 

We  see  no  error  in  the  judgment.  A  claim  for  money  expended  and 
time  employed,  before  the  incorporation  of  the  Loan  and  Pledge  Asso- 
ciation, can  not  be  regarded  as  a  debt  of  the  institution. 
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How  the  defendant,  a  jaridioal  person,  inoarred  a  debt  before  its 
existence  we  can  not  imagine. 

Besides,  it  is  shown  that  $1000  of  the  plaintiff's  claim  was  for  cash 
advanced  to  S.  F.  Casanave  for  the  purpose  of  influencing  legislation; 
that  is,  bribing  the  Legislatare  to  pass  the  act  incorporating  the  Loan 
and  Pledge  Association. 

For  the  recovery  of  money  thus  expended,  this  court  can  give  no 
relief.  The  guilty  suitor  must  be  left  where  his  immorality  has  placed 
him. 

Judgment  affirmed. 


No.  5099. 
The  State  op  Louisiana  v.  Jacob  Turner. 

On  the  day  of  trial  the  sheriff  had  not  made  hia  retom  aa  to  a  aabpena  laaned  for  a  witneM 
on  behalf  of  the  defendant  A  motion  for  a  oontinnance  on  thia  ground  was  oTomled. 
The  caae,  however,  was  oontinaed  until  the  following  day,  when  the  sheriff  made  his  re- 
tmoi  that  the  witness  was  not  to  be  found.  The  application  for  a  oontlnnanoe  should 
have  been  renewed  after  the  return  of  the  sheriff.  This  not  haying  been  done,  tiie  court 
a  qua  did  not  err  in  proceeding  to  triaL 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  More- 
house. Eay^  J.  Criminal  case.  O.  T,  Dwnn,  District  Attorney, 
for  the  State.  J>.  0.  Mwgcm^  Newton  db  SaU,  for  defendant  and  ap- 
pellant. 

Morgan,  J.  The  day  before  the  prisoner's  case  was  fixed  for  trial, 
he  caused  a  subpena  to  issue  directed  to  William  R.  P.  Phillips.  Oa 
the  day  of  the  trial  the  sheriff  had  not  made  his  return.  The  prisoner's 
counsel  moved  for  a  continuance  on  this  ground,  which  was  refused. 
He  then  moved  the  court  for  time  to  prepare  an  affidavit  for  a  contina- 
anoe,  on  the  ground  of  the  absence  of  the  witness.  This  motion  was 
also  overruled.    To  these  refusals  he  reserved  a  bill  of  exception. 

The  case  was  continued  over  until  the  following  day,  when  the 
sheriff  ma^e  his  return,  that  the  witness  was  not  to  be  found.  No 
application  was  made  for  a  continuance  after  the  return  was  made. 
He  was  not  injured  by  the  refusal  of  the  judge  to  grant  him  a  contin- 
uance on  account  of  the  absence  of  his  witness,  before  the  return  of 
the  sheriff  had  been  made.  His  application  should  have  been  renewed 
when  the  sheriff  returned  that  the  witness  could  not  be  found. 

The  same  may  be  said  with  reference  to  the  other  objections  ui^ed 
by  him.  They  were  all  made  at  an  improper  time,  or  were  made  too 
late. 

Judgment  afiBrmed. 
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Bicker  y.  Widow  and  Heirs  of  Pearson. 

No.  3256.  26  ;»!. 

48724 I 

Samubl  Rickbr  v.  Widow  and  Heirs  op  John  H.  Peabson,  and    -^  v^; 
Samuel  Ricker  v,  Annie  C.  Diggs,  now  Ross.  ts&  im 

'  •         68  1181 

This  saiHs  instituted  by  the  plaintiff  against  the  pnrohasers  at  sheriff's  salee,  he  olaiminie    ^^\  ^ 

that  the  property  was  community  property  and  belonged  equally  to  his  father  and  mother; 

that  when  his  mother  died  the  community  was  dissolved ;  that  his  mother's  share  de- 
^soended  to  bim ;  that  his  title  thereto  has  nerer  been  divested ;  and  that  he  should  now 

be  quieted  therein. 
The  property  was  sold  to  pay  community  debts.    Therefore  the  plaintiff's  claim  must  be 

r^ected. 

APPEAL  from  the  Fourth  District  Coart,  parish  of  Orleans.  ThSard* 
J.  Miles  Taylor,  James  Brewer,  Leovy,  Monroe  d  Hart,  for  plaintiff 
and  appellee.  Homor  <&  Benediety  Hays  <&  New,  for  defendants  and  ap- 
pellants. 

Morgan,  J.  The  mother  of  plaintiff  was  married  to  Samuel  Ricker, 
his  father,  in  September,  1840.'  Plaintiff  was  born  on  tenth  November, 
1847.  His  mother  died  on  the  eighteenth  of  the  same  month.  He  waa 
the  only  issue  of  their  marriage.  His  mother's  succession  does  not  ap- 
pear to  have  been  opened. 

On  the  seventeenth  and  eighteenth  March,  1846,  plaintiff's  father 
purchased  a  large  quantity  of  land  from  Josephine  Beale  and  James 
William  Beale,  and  on  the  sixth  May,  1846,  his  mother  purchased  land 
from  Octavine  Beale.    All  this  land  lies  in  the  parish  of  Jefferson. 

No  marriage  contract  existed  between  the  plaintifTs  father  and 
mother.  A  community  of  acquets  existed  between  them.  The  prop- 
erty above  mentioned  having  been  acquired  during  their  marriage  en- 
tered into  the  community.  The  debts  contracted  during  the  marriage 
were  community  debts. 

In  January,  1847,  plain tifTs  mother  brought  suit  against  her  hus- 
band for  separation  of  property.  He  alleges  that  this  judgment  was 
inoperative  and  null  for  various  reasons.  We  do  not  think  it  necessary 
to  decide  this  issue.     We,  however,  concede  it. 

On  the  second  of  September,  1846,  during  the  marriage,  after  the 
property  now  in  question  had  been  acquired,  and  before  the  suit  for 
separation  of  property  had  been  instituted,  Pearson  &  Co.  instituted 
«ait  against  Ricker  &  Pearson  for  $35,000,  and  on  the  tenth  June, 
1847,  judgment  by  confession  was  rendered  against  them  in  solido  for 
932,152  92,  with  a  stay  of  execution  till  the  first  December,  1847.  The 
Hicker,  of  Bicker  &  Pearson,  was  plaintiff's  father. 

In  1852  and  in  1854  executions  issued  on  this  judgment,  and  the 
property  bought  by  the  plaintiff's  father  and  mother  was  sold  by  the 
flheriff.  This  suit  is  instituted  by  the  plaintiff  against  the  purchasers 
at  these  sheriff's  sales,  he  claiming  that  the  property  was  community 
property  and  belonged  equally  to  his  father  and  mother;  that  when  his 
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Bicker  ▼.  Widow  and  Heirs  of  Peareon. 

mother  died  the  commanity  was  dissolved ;  that  his  mother's  share 
descended  to  him;  that  his  title  thereto  has  never  been  divested,  and 
that  he  should  now  be  qnieted  therein. 

.  Under  the  authority  of  Brown  v,  Jacobs,  24  An.  530 ;  Sadler  v.  Kim- 
brough  24  An.  534;  Rusk  r.  Warren,  Crawford  &  Co.  25  An.  ^14,  and 
Phelan  v.  Ax,  ib.  379,  the  plaintiff's  claims  most  be  rejected. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  in  these  two  cases  be  avoided,  anuulled  and  set  aside, 
and  that  in  both  cases  there  be  judgment  in  favor  of  the  defendants, 
with  costs  in  both  courts. 


No.  2548. 
William  S.  Pike  v.  Mbrchnts'  Mutual  Insurance  Company. 

HftTres  &  Bowen,  of  the  oity  of  New  Orleana,  transferred  to  W.  S.  Pike,  aa  assignee  of  their 
creditors,  the  steamer  "  Wm.  Tabor."  of  which  they  were  sole  owners.  Pike  effected  an 
insnrance  on  said  steamer  in  the  office  of  the  defendant  A  short  time  after,  the  master 
and  mariners  of  the  vessel  committed  barratry  by  cansin£  her  to  be  fraudolently  strand^ 
ed  on  the  rocks  near  Key  West.  The  vessel  and  cargo  were  brought  to  Key  West,  where 
a  large  portion  of  the  cotton  on  board  was  condemned  for  salvage.  The  vessel  then  pro> 
oeeded  to  New  York,  where,  on  her  arrival,  she  was  immediately  libelled  by  the  ownera 
01  the  cotton  for  its  non-delivery  in  conseqnence  of  the  barratry  of  the  master  and  morin 
ers.  She  was  sold  to  satisfy  the  decree  for  damages,  and  the  proceeds  were  InsniBolent 
to  cover  them. 

The  instrument  referred  to  purports  to  be  a  transfer  or  sale  of  the  vessel,  bat  the  constitii> 
ent  elements  of  a  contract,  and  not  what  the  parties  call  it,  most  be  considered  in  order 
to  determine  its  character. 

An  examination  of  that  instrument  shows  that  it  was  neither  a  sale,  nor  a  oontraet  of  giving  in 
payment  but  an  innominate  contract  imposing  certain  limitations  upon  the  ownership  of 
Hawes  &.  Bowen,  and  conferring  certain  rights  as  to  tue  vessel  upon  the  assignee  in  be- 
half ot  their  creditors.  It  has  the  features  of  the  contract  of  pledge  and  of  the  oontraet 
of  mandate.  It  was  not  a  sale  which  divested  JEawes  &.  Bowen  of  their  ownership. 
Therefore,  as  the  creditors  were  not  the  owners  of  the  vessel,  as  they  undoubtedly  had  an 
insurable  Interest  in  her,  and  as  the  policy  was  knowingly  issued  for  their  benefit.  It 
follows  that  they  can  reoover  from  the  defendant  through  the  plaintiff  who  is  their  rep> 
resentative,  the  loss  resulting  from  the  barratry  of  the  master. 

The  plea  of  the  defense  that  the  loss  occurred  by  stranding,  and  that  stranding  is  not  covered 
by  the  x>oIicy  unless  produced  by  stress  of  weather,  or  some  other  unavoidable  cause, 
can  not  be  maintained.  It  was  the  barratrous  conduct  of  the  master  which  caused  Uie 
stranding  and  the  loss ;  barratry  being  insured  against,  and  the  vessel  being  a  total  loaa 
to  the  creditors,  the  plaintiff  is  entitled  to  recover. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Th^ard^ 
J.  Hays  &  New,  and  J.  A.  Rozter,  for  plaintiff  and  appellant.  T. 
ParsonSy  John  Laihrop  and  Albert  VoorhieSf  for  defendant  and  ap- 
pellee. 

Wtlt,  J.  In  March  1867,  Hawes  &  Bowen  in  this  city  transferred 
to  W.  S.  Pike,  as  assignee  of  their  creditors,  the  steamer  *'  Wm.  Ta- 
bor," of  which  they  were  sole  owners. 

Pike  sent  the  steamer  to  Galveston  for  the  purpose  of  taking  a  cargo 
to  New  York. 
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Pike  T.  MerohMito*  Motnal  Insiiranee  Company. 

On  the  sixteenth  of  March,  he  effected  an  insarance  on  said  steamer 
at  and  from  Galveston  to  New  York,  in  the  office  of  the  defendant,  for 
$20,000,  paying  the  premium  $901  50. 

On  the  seventh  of  April,  the  ''  Tabor  "  departed  from  Galveston  for 
New  York  with  a  full  cargo  of  cotton. 

In  a  short  time  thereafter,  the  master  and  other  employes,  collod- 
ing  with  certain  wreckers,  committed  barratry  io  fraudulently  causing 
said  vessel  to  be  stranded  on  the  rocks  near  Key  West,  that  they  might 
have  the  benefit  of  the  salvage  of  the  cargo  on  board. 

The  salvers  subsequently  brought  the  vessel  and  damaged  cargo  to 
Key  West,  where  they  were  libeled,  and  by  judgment  of  the  court  of 
Admiralty  a  large  portion  of  the  cotton  was  condemned  for  salvage, 
though  certain  of  the  salvers  were  excepted  from  the  benefit  of  the  de- 
cree by  reason  of  their  collusion  with  the  captain.  The  '*  Tabor  "  then 
proceeded  to  New  York  where,  within  twenty-four  hours  after  her 
arrival,  she  was  libeled  by  the  owners  of  the  cotton  for  the  non-deliv- 
ery of  the  cargo  as  stipulated  in  the  bills  of  lading,  by  reason  of  the 
barratry  of  the  master  and  mariners.  On  the  thirtieth  of  April,  1868, 
the  vessel  was  condemned,,  and  subsequently  it  was  sold  to  satisfy  the 
decree  for  damages  occasioned  by  the  barratry  aforesaid,  and  the  pro- 
ceeds were  insufficient  to  discharge  the  amount  of  damages  awarded  to 
said  libelants. 

The  plaintiff  then  brought  tliis  suit  against  the  defendant  to  recover 
the  amount  of  the  insurance,  alleging  that  the  barratry  of  the  master 
was  one  of  the  perils  insured  against — that  the  loss  of  the  vessel,  in 
this  instance,  by  the  sale  of  the  United  States  Marshal,  was  the  result 
of  said  barratrous  conduct,  and  that  the  petitioner,  in  his  representa- 
tive capacity,  is  eii titled  to  recover  from  the  defendant  the  full  amount 
of  the  insurance. 

A  copy  of  the  transfer  or  act  of  agreement  between  Hawes  &  Bowen 
and  tlieir  creditors  in  reference  to  the  steamer  *' Wm.  Tabor,  *'  is  made 
part  of  the  petition.  The  defendant  denied  generally  the  allegations 
of  the  plaintiff,  '*  with  the  exception  of  the  facts : 

First — ''That  the  plaintiff  was,  at  the  time  of  the  execution  of  the 
policy,  the  legal  owner  of  said  ship  Tabor. 

Second —  ''  The  alleged  barratry  of  the  master  of  said  vessel. 

'*  The  defendant  further  denied  specially,  that  the  alleged  loss,  if  any 
occurred,  did  occur  from  any  stress  of  weather,  collision  or  una- 
voidable causes. " 

The  court  rejected  the  demand  of  the  plaintiff,  on  the  theory :  that  if 
Pike  is  the  representative  of  Hawes  &  Bowen,  the  owners  of  the 
**  Tabor,"  he  can  not  recover,  because,  in  insuring,  he  was  their  agent 
and  by  the  terms  of  the  policy,  as  to  the  owners,  the  barratry  of  the 
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master  was  not  iosured  against — that  if  the  converse  doctrine  be  true, 

that  is  to  say,  if  the  assignment  conveyed  title  to  the  creditors,  in 

effecting  insurance  for  whom  it  may  concern,  W.  S.  Pike  was  acting 

for  the  creditors,  the  owners,  and  therefore  under  the  policy,  he  can  not 
recover. 

In  the  contract  of  insurance  we  find  the  following  clause :  *'  Touching 
the  adventures  and  perils  which  the  insurers  are  content  to  bear  and 
take  upon  themselves  in  this  voyage,  they  are  the  seas,  jettisms,  fire, 
enemies,  men-of-war,  pirates  overpowering,  but  no  other  thieves,  re- 
straints and.  detainments  of  all  kings,  princes  or  peoples  of  what  na- 
tion or  quality  soever,  harratry  ( except  embezzlement  or  theft )  of  ike 
master 9  unless  the  insured  be  an  owner  of  the  vessel.  *'        •        •        • 

The  first  question  then  is,  in  whose  behalf  was  the  insurance  effert- 
edt  Did  Pike,  in  insuring  *'on  account  of  whom  it  may  concern  " 
represent  the  owners  of  the  vessel,  or  the  creditors  of  the  owners  t 

This  is  the  main  point  involved  in  the  controversy.  Assuming  the  cor- 
rectness of  the  alternate  proposition  of  the  learned  judge  a  quo,  his  con- 
clusion is  undoubtedly  correct.  But  considering  the  stipulations  of 
the  transfer,  or  article  of  agreement,  made  part  of  the  petition,  can  we 
say  that  the  ownership  of  the  vessel  passed  to  the  creiiitors  of  Hawes 
&;  Bowen  t  If  it  did  not,  and  the  insurance  was  made  in  their  behalf, 
they  can  certainly  hold  the  insurers  liable,  under  the  contract,  for  the 
loss  resulting  from  the  barratry  of  the  master.  It  is  important,  there- 
fore, to  determine  the  character  of  tbe  contract  between  Hawes  dt 
Bowen  and  their  creditors  in  regard  to  the  steamer  '^  Wm.  Tabor." 

The  instrument  purports  to  be  a  transier  or  sale  of  the  vessel ;  but, 
the  constituent  elements  of  a  contract,  and  not  what  the  parties  chose 
to  call  it,  must  be  considered  in  order  to  determine  its  character. 

The  act  was  passed  before  a  notary.  It  declares  in  substance  that, 
being  desirous  of  making  such  a  disposition  of  their  property  as  would 
be  best  for  the  interest  of  all  their  creditors  and  to  avoid  expenses  and 
delays  of  litigation,  Hawes  &  Bowen  do  sell  and  transfer  unto  Wm.  S« 
Pike,  all  their  right,  title  and  interest  in  and  to  the  '*  Tabor  "  and  two 
other  vessels.  **It  is  hereby  understood  and  agreed  by  all  parties  hereto 
that  Pike,  the  said  assignee,  is  to  have  power  to  sell  and  convey  the  in* 
terest  of  said  Hawes  &  Bowen  in  said  steamships,  in  such  manner  and 
on  such  terms  as  he  may  deem  proper,  exercising  his  own  discretion  and 
acting  as  he  may  think  best  for  the  creditors."  *  *  *  "  It  is  further 
understood  and  agreed  that  said  assignee  merely  undertakes  to  act  as 
agent  of  the  creditors  and  is  to  be  held  responsible  for  no  loss  to  them, 
except  that  rsulting  from  bad  faith  and  gross  negligence  in  the  dis- 
charge of  his  duties."  He  is  empowered  to  make  such  advances  for  and 
on  account  of  said  vessels  as  he  may  deem  best  to  enhance  their  value 
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and  promote  their  sales,  and  secure  the  payment  of  the  claims  of  all 
the  creditors,  and  for  snch  advances  he  is  to  be  allowed  eight  per  cent 
per  annam  interest.  He  is  further  authorized  to  pay  certain  ontstand- 
ing  privilege  claims  against  said  vessels  and  is  to  become  subrogated 
thereto. 

*'  It  is  farther  understood  and  agreed  that  the  creditors  hereto  sign- 
ing their  names  do  not  release  said  Hawes  &  Bowen  beyond  the  amount 
received  from  said  assignee  in  payment  of  their  claims."    Wm.  S.  Pike 
accepts  the  agreement  with  the  limitation  as  to  his  responsibility,  and 
he  agrees  to  sell  the  vessels  or  make  such  disposition  thereof  *'  as  the 
interest  of  said  creditors  may  require  according  to  his  judgment,  and 
to  pay  over  the  proceeds  of  the  same  in  full  if  the  sums  realized  be 
sufficient,  or  pro  rata,  if  not,  to  the  several  creditors.    It  is  hereby  un- 
derstood and  agreed  that  said  assignee  shall  be  allowed  the  commis- 
sions fixed  by  law  for  the  compensation  of  syndics  of  insolvents.'* 
The  various  creditors  who  sign  the  contract  declare,  that  they  approve 
of  the  conditions  and  transfer  to  W.  S.  Pike  of  the  vessels,  for  the  pur- 
pOFCS  specified,  and  **  (igree  to  desist  Jrom  leffol  proceedings  cigonnst  said 
Howes  d  Bowen,  and  to  await  the  action  of  said  assignee  in  their  inter- 
est as  aforesaid  and  hereby  approve  the  stipulation  of  said  assignee 
respecting  his  liability  in  the  discharge  of  his  duties." 

This  instrument  is  neither  a  sale  nor  a  contract  of  giving  inpayment^ 
because,  it  does  not  contain  an  aggregatio  mentium  as  to  a  fixed  price. 
Bevised  Code  articles,  2439,  2655,  2659.  It  is  not  a  donation  inter  vivos, 
nor  is  it  au  exchange  of  one  thing  for  another.  It  is  a  conventional 
obligation,  but  not  such  as  is  competent  to  transfer  the  ownership  of 
the  thing.  It  is  an  innominate  contract,  imposing  certain  limitations 
upon  the  ownership  of  Hawes  &  Bowen,  and  conferring  certain  rights 
as  to  the  vessel  upon  the  assignee  in  behalf  of  their  creditors. 

It  has  the  features  of  a  contract  of  pledge,  because  the  thing  is  de- 
livered to  secure  the  creditors  of  the  owners,  with  power  to  sell  and 
apply  the  proceeds  to  the  payment  of  their  claim r.  Besides  the  essen- 
tials of  a  contract  of  pledge,  the  instrument  coutuins  a  stipulation  in 
reference  to  an  assignee,  defining  his  powers  and  liabilities  and  fixing 

his  salary.    In  this  reopect,  it  has  the  features  of  the  contract  of  man- 
date. 

By  the  express  terms  of  the  agreement  the  creditors  do  not  release 

Ha  wee  &  Bowen  from  any  part  of  their  liabilities ;  but  they  *'  agree  to 

desist /rom  legal  proceedings  <igainst  them  and  to  await  the  action  of  the 

assignee,"  who  undertakes  to  sell  the  vessel  or  make  such  disposition 

thereof  *'  as  the  interest  of  said  creditors  may  require  according  to  his 

Jadgmenty  and  to  pay  over  the  proceeds  in  ftill  if  the  sums  realized  be 

saffleienty  or  j>ro  rata  if  not,  to  the  creditors."    Under  the  contract  the 
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title  remaioed  in  Hawes  &  Bo  wen  who,  on  paying  their  creditors,  coald 
have  demanded  the  reatitation  of  the  veaseli  at  any  time  before  the 
coDsammation  of  the  contemplated  sale  by  the  assigoee.  As  the  cred- 
itors were  not  the  owners  of  the  vessel,  and  as  it  is  proved  that  the 
policy  was  knowingly  issued  for  their  benefit,  they  can  recover  from  the 
defendant  the  loss  resulting  from  the  barratry  of  the  master. 

As  pledgees,  the  creditors  undoubtedly  had  an  insurable  interest. 

The  defendant  contends  however,  that  the  plaintiffs  ought  not  to  re- 
cover for  the  loss  resulting  from  the  barratrous  stranding  of  the  vessel^ 
because,  that  clause  of  the  policy  insuring  against  the  barratry  of  the 
master,  is  modified  or  limited  by  a  subsequent  clause,  declaring  that 
the  insurer  shall  not  be  liable  for  any  expense  arising  from  the  strand- 
ing or  the  grounding  of  the  vessel,  unless  such  stranding  be  caused 
from  ''stress  of  weather,  collisions,  or  other  unavoidable  causes."  It  la 
true  the  policy  contains  the  stipulation  that :  "  This  company  shall 
not  be  liable  for  any  loss  or  damage  arising  from,  occasioned  by,  or  oc- 
cur ling  in  consequence  of,  the  bursting  of  any  of  the  boilers,  or  col- 
lapsing of  any  of  the  flues,  or  the  breaking  of  any  of  the  machinery 
of  said  steamer,  nor  shall  the  said  company  be  liable  for  any  expenses 
arising  from  stranding  or  grounding  of  said  steamer,  unless  such 
stranding  or  grounding  be  caused  from  stress  of  weather,  or  from  col- 
lisioDs,  or  other  unavoidable  causes." 

As  the  instrument  should  be  construed  so  as  to  give  effect  if  possible 
to  every  part  of  it,  we  do  not  see  in  the  clause  just  quoted,  any  limit- 
ation on  the  one  insuring  against  loss  from  the  barratrous  conduct  of 
the  master. 

The  stipulation  that  the  company  would  not  take  the  risk  resulting 
from  accidents  to  the  machinery,  nor  consent  to  be  held  liable  for  losses 
resulting  from  Sbranding  or  grounding  the  vessel,  unless  the  same  oc- 
curred from  ''stress  of  weather,  collisions  or  other  unavoidable  causes," 
does  not  in  our  opinion,  have  any  reference  to  the  clause  insuring 
against  tbe  barratrous  conduct  of  the  master.  The  barratry  of  the 
master,  without  reference  to  the  manner  of  committing  it,  is  mentioned 
as  one  of  the  perils  insured  against,  and  there  is  nothing  in  the  clause 
relied  on,  that  can  fairly  be  construed  to  except  the  peril  of  barratry, 
where  the  master  choses  to  commit  it  in  a  particular  way,  that  is  to 
say,  by  stranding  the  vessel. 

There  is  no  force  in  the  objection  that  the  plaintiff  can  not  deny  that 
he  is  the  owner  of  the  vessel,  because  of  the  averments  of  the  petition 
f  nd  the  admission  in  the  statement  of  the  facts.  The  contract  between 
Hawes  &  Bowen  and  the  plaintiff  is  annexed  to  and  made  part  of  the 
petition,  and  in  the  statement  of  facts  it  is  *'  admitted  that  the  title  to 
the  ship  is  as  per  document  annexed  to  and  made  part  of  the  petition." 
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The  defendant,  howeyer,  contends  that  the  lose  was  not  the  proxi- 
mate, bnt  the  remote  resolt  of  the  barratry  and,  therefore,  the  plain- 
tiif  can  not  recoyer. 

The  rule  is  that :  **  All  the  consequences  naturally  flowing  from  the 
peril  insured  against,  or  incident  thereto,  are  properly  attributable  to 
the  peril  itself.*'    1  Story  Rep.  164. 

The  barratrous  conduct  of  the  master  caused  the  stranding  of  the 
yessel  and  the  damage  to  the  cargo,  and  the  natural  consequences 
thereof  were,  the  claim  for  salvage,  the  libel  of  the  vessel  and  its  sale 
by  the  marshal,  resulting  in  a  total  loss  to  the  assured.  The  condem- 
nation and  forfeiture  of  the  vessel  was  the  legal  consequence  of  the 
barratrous  conduct  of  the  master,  because,  if  there  had  been  no  bar- 
ratry, there  would  have  been  no  foundation  for  the  action,  or  for  the 
Ubel  of  the  vessel. 

That  the  cargo  was  not  insured  is  of  no  consequence. 

The  right  of  the  consignees  or  the  owners  to  libel  the  vessel  for  the 
damage  and  non-delivery  of  the  cargo  was,  in  this  case,  a  direct  con-^ 
sequence  of  the  barratrous  stranding  of  the  vessel.     14  Pet.  99. 

The  failure  to  comply  with  the  terms  of  the  bills  of  lading,  occasion- 
ed by  the  barratry,  subjected  the  vessel  to  seizure  and  condemnation, 
and  resulted  in  a  total  loss  to  the  assured. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  set  aside 
and  annulled  and  it  is  now  ordered,  that  the  plaintiff,  as  assignee  for 
the  creditors  of  Hawes  &  Bowen,  recover  judgment  against  the  de- 
fendant for  the  sum  of  twenty  thousand  dollars,  with  legal  interest  from 
judicial  demand  and  costs  of  both  courts. 


On  Rehearing. 

Morgan,  J.  There  can  be  no  sale  without  a  price.  In  the  deed  from 
Hawes  &  Bowen  no  price  is  stipulated.  The  debt,  nor  any  part  there- 
of, due  from  Hawes  &  Bowen  to  Pike,  or  to  their  other  creditors  was 
not  discharged  by  the  transfer.  In  fact,  the  Tabor  was  only  placed  in 
PiJce's  hands  that  it  might  be  used  for  the  benefit  of  Pike  and  ids  co- 
creditors.  The  legal  ownership  remained  in  Hawes  &  Bowen.  The 
creditors  joined  in  this  act.  This  was  necessary  in  order  that  the 
vessel  should  be  sent  forward  on  a  voyage.  They  were  willing  to  trust 
her  under  Pike*s  control.  They  probably  would  not  have  allowed  her  to 
leave  port  subject  to  the  control  of  Hawes  &  Bowen.  They  would  not 
have  released  the  seizure  then  upon  her  and  leave  her  under  Hawes  & 
Bowen's  control. 

Hawes  &  Bowen  were  not  to  be  released  from  their  indebtedness  ex- 
cept in  so  far  as  the  vessels  transferred  might  go  towards  discharging 
the  same.    Pike  was  to  sell  the  vessel  or  make  such  disposition  of  her 
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as  the  intereBts  of  the  creditors  might  require,  and  to  pay  over  the  pro- 
ceeds to  the  creditors. 

Pike  was  therefore,  the  trustee  of  Hawes  &  Bowen.  He  was  at  the 
same  time  the  agent  of  the  creditors,  and  had  the  right,  as  it  was  his 
daty,  to  act  in  their  interest. 

The  Tabor  was  sent  on  a  voyage  from  Galveston  to  New  York. 
Pike  effected  an  insurance  on  her,  for  account  of  whom  it  may  concern. 
The  insurance  was  effected  through  Alexander  Brother,  and  was  made, 
as  he  informed  the  insurance  company,  in  the  interest  of  the  creditors 
of  Hawes  &  Bowen,  and  the  insurance  was  accepted  for  them.  It  was 
therefore  the  creditors  of  Hawes  &  Bowen,  and  not  the  owners  of  the 
lahor,  who  were  insured.  That  the  creditors,  stating  their  interest, 
could  insure  with  the  consent  of  the  insurer,  can  not  be  questioned. 
Hawes  &  Bowen,  the  owners  were  not  insured.  The  amount  insured 
does  not  cover  the  sums  due  to  the  creditors.  Barratry  of  the  master 
was  insured  against,  unless  the  insured  be  an  owner  of  the  vessel. 
Plaintiffs  not  being  the  owners  of  the  vessel,  if  the  loss  occurred  from 
the  barratry  of  the  master,  they  are  covered  by  the  policy. 

It  is  set  up  by  the  defense  that,  as  the  loss  occurred  by  stranding,  and 
as  it  is  expressly  stipulated  that  the  company  shall  not  be  liable  for 
any  expenses  arising  from  stranding  or  grounding,  unless  such  strand- 
ing or  grounding  be  caused  from  stress  of  weather,  or  from  collisions 
or  other  unavoidable  causes,  and  as  the  stranding  was  not  the  result  of 
any  of  these  causes,  the  loss  is  not  covered  by  the  policy. 

The  vessel  was  stranded  in  consequence  of  a  leak ;  the  leak  was  oo» 
casioned  by  the  act  of  the  master.  It  was  the  barratrous  conduct  of 
the  master  which  caused  the  leak.  The  stranding  was  an  incident  to 
this  barratrous  conduct.  It  was  therefore  the  barratrous  conduct 
which  caused  the  loss,  and  barratry  being  insured  against,  the  com- 
pany is  liable. 

The  cargo  of  the  ship  was  badly  injured  as  the  result  of  the  barra- 
trous acts  of  the  captain.  A  large  portion  of  it  had  to  be  sold. 
When  the  ship  reached  New  York  she  was  libeled  and  condemned  to 
be  sold  to  pay  the  damages,  and  she  was  sold.  Practically,  therefore, 
as  to  the  creditors,  she  was  a  total  loss.  This  loss  can  be  traced  di- 
rectly to  the  acts  of  the  captain,  in  a  matter  covered  by  the  policy,  and 
therefore,  entitles  the  plaintiff  to  recover. 

Good  faith  lies  at  the  bottom  of  all  contracts.  It  was  the  creditors 
of  Hawes  &  Bowen  whom  the  insurance  company  contracted  to  pro- 
tect, and  good  faith  requires  that  they  should  be  held  to  their  contract. 
It  is  their  interest  which  is  now  protected. 

For  these  reasons,  in  addition  to  those  already  given,  it  is  now 
ordered  that,  our  former  judgment  remain  undisturbed. 
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No.  3450.  ' 

Louisiana  State  Bank  v.  Hibernia  Bank  and  Gbrmania  National 

Bank. 

GUjton,  WUliams  A  Co.  absconded  after  being  permitted  to  draw  ftom  the  Lonidana  State 
Bank  $5000  on  the  forp^ed  checks  which  they  had  deposited  in  said  bank  for  collection. 
They  had  a  cash  balance  already  to  their  credit. 

If  the  advance  had  been  made  to  Clayton,  'Williams  dc  Co.  after  the  certification  of  the 
checks,  or  if  the  plaintitT  had  parted  with  its  money  in  conseqnence  thereof,  there  wonld 
be  no  doabt  as  to  the  liability  of  defendants.  Bat  it  happens  that  the  plaintiff  paid  oat 
its  money  on  the  faith  of  the  deposit  of  the  forged  checks,  at  least  one  hoar  and  a  half 
before  the  defendants  gave  the  certification,  or  even  had  knowledge  of  the  existence  of 
the  forged  checks.    The  loss  therefore  was  not  the  consequence  of  the  certificate. 

The  plaintiiF,  holder  of  the  forged  checks,  was  promptly  notified  of  the  forging,  as  soon  as 
discovered,  and  within  six  boors  after  the  certification.  Whether  or  not  the  plaintiff 
wonld  have  sncceeded  in  captoring  Clayton,  Williams  Sc  Co.,  the  forgers,  and  woold  have 
recovered  the  money,  if  the  defendants  had  detected  -the  forgery  as  soon  as  the  checks 
were  presented  fbr  certification,  is  not  established  witii  sofficlent  certainty  to  enable  titie 
plaintiff  to  recover,  assnming  that  to  be  a  good  gionnd  for  recovering  judgment,  of  whidi 
no  (%>inion  is  expressed. 

APPEAL  from  the  Foarth  District  Court,  parish  of  Orleans.  ThSard, 
J.  John  AfeOonnellf  (7.  BoseUus,  William  JJ.  Hunt,  for  plaintiff  and 
appellee.  J.  Ad.  Bossier,  Qilmore  dt  Sons,  (7.  B.  BuddeeJce,  for  defend- 
ants and  appellants. 

Wylt,  J.  This  salt  was  bronght  to  recover  of  the  defendants 
$4685  40^  the  amoant  of  loss  sustained  by  the  plaintiff  on  certain  forged 
checks  that  were  certified  by  the  defendants  to  be  good.  The  main 
ground  of  action  is  that  if  the  defendants  had  detected  the  forgery 
when  the  checks  were  presented  for  certification,  or  had  refused  to 
certify  them,  the  plaintiff  would  ha^^e  had  the  party  committing  the 
forgery  arrested,  and  would  have  captured  the  $4685  40  which  the 
plaintiff  had  advanced  on  said  forged  checks. 

The  facts,  as  stated  by  the  counsel  of  the  plaintiff,  are  as  follows : 

On  the  third  of  December,  1870,  a  person  representing  himself  as  a 
member  of  the  firm  of  Clayton,  Williams  &  Co.,  occupying  the  store 
No.  49  Delta  street,  presented  himself  at  the  Louisiana  State  Bank 
and  opened  an  account  by  depositing  to  the  credit  of  his  firm  the  sum 
of  $815  in  cash. 

On  the  tenth  of  December,  one  week  after  the  account  was  opened, 
the  firm  made  two  deppsits  ot  checks,  the  first  amounting  to  $9857  63 
and  the  second  to  $10,280  71,  and  during  the  day  presented  a  check 
for  $5000,  which  was  paid  by  the  teller,  P.  Helm. 

Later  in  the  same  day,  say  at  near  two  o'clock,  a  second  check  was 
presented  for  $10,000,  which  was  not  paid.  Helm,  the  teller,  who  paid 
the  check  for  $5000,  explains  that  he  did  so  because  the  checks  depos- 
ited were  of  firms  he  knew  to  be  of  good  financial  standing,  but  when 
the  check  for  $10,000  was  presented,  that  he  went  to  the  cashier,  Mr, 
Dupay,  and  asked  whether  he  should  pay  it;  and  adds:    ** Generally 
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on  Satarday  we  did  not  pay  checks  when  the  deposit  was  made  in 
checks.  When  large  amounts  were  asked  we  generaUy  asked  a  oer« 
tified  check,  or  that  they  shoold  bring  the  cash  money." 

Mr.  Dupuy,  the  cashier,  told  Williams  to  call  on  Monday,  and  that 
in  the  meantime  he  woald  get  the  checks  certified,  bat  that  it  was  not 
usual  to  draw  such  large  amounts  on  only  check  deposits. 

The  cashier,  Mr.  Dupuy,  then  gave  directions  to  the  teller  to  get  the 
checks  out,  and  have  them  sent  to  the  banks  severally  upon  which  they 
were  drawn  to  be  certified. 

At  about  three  o'clock  the  runner  of  the  bank,  H.  Rolling,  started 
with  the  checks,  and  returned  in  about  fifteen  or  twenty  minutes  and 
reported  that  the  Hibernia  Bank  had  certified  the  checks  drawn  on 
them ;  that  the  Merchants*  Bank  said  the  check  on  them  was  good  and 
^ey  would  pay  it  next  Monday  morning,  and  that  the  teller  of  the 
Canal  Bank  said  he  was  too  busy  then,  but  to  come  back  in  five  minutes 
and  they  would  certify  or  pay  the  check  on  them. 

Being  thus  assured  that  these  checks  were  ''good,"  the  plaintifliB 
were  prepared,  and  the  teller  informs  us  would  certainly  have  paid 
Clayton,  Williams  &  Co.  to  the  full  amount  of  their  deposit,  if  they 
had  returned  and  demanded  it. 

Clayton,  Williams  &  Co.,  however,  did  not  return.  They  made 
their  escape  with  the  money  already  obtained  by  them  on  forged 
checks  from  plaintiff  and  other  banks  amounting  to  $30,000. 

Within  si^  hours  affcer  the  certification  of  the  checks  the  defendants 
discovered  the  forgery,  and  they  promptly  communicated  the  informa- 
tion to  the  plaintiff  or  its  agents. 

When  Clayton,  Williams  &  Co.  were  permitted  to  draw  the  $5000  on 
the  forged  checks  which  they  deposited  with  plaintiff  for  collection, 
they  had  a  cash  balance  already  to  their  credit  amounting  to  $314  60. 
The  loss  sustained  by  the  plaintiff  was  therefore  the  amount  claimed, 
$4685  40. 

The  court  below  gave  judgment  for  the  plaintiff,  and  the  defendants 
appeal. 

If  the  advance  had  been  made  to  Clayton,  Williams  &  Co.  after  the 
certification  of  the  checks,  or  if  the  plaintiff  had  parted  with  its 
money  in  consequence  thereof,  there  would  be  no  doubt  as  to  the  lia- 
bility of  the  defendant.  But  the  truth  is,  the  plaintitt'  paid  out  its 
money  on  the  faith  of  the  deposit  of  the  forged  checks  at  least  one 
hour  and  a  half  'before  the  defendants  gave  the  certification,  or  evea 
had  knowledge  of  the  existence  of  the  forged  ckecks. 

In  our  opinion  the  plaintiff  ought  not  to  recover,  because  the  loss  of 
which  it  complains  was  incurred  before  the  certification  of  the  checks 
by  the  defendants,  and  not  in  consequence  thereof. 
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This  case  is  like  that  of  McKeleroy  Sc  Bradford  i;.  Southern  Bank  of 
Kentacky,  14  Ad.  458,  and  must  be  controlled  by  it.  There  the  holder 
before  acceptance  of  the  forged  bill,  was  promptly  notified  of  the 
forgeiy  as  soon  as  it  was  discovered  by  the  drawees,  which  was  twenty- 
two  days  after  acceptance  and  payment.  Here  the  holder  of  the  forged 
check  was  promptly  notified  of  the  forgery  and  within  six  hours  after 
the  certification. 

Whether  or  not  the  plaintiff  would  have  succeeded  in  capturing 
Clayton,  Williams  &  Co.,  the  forgers,  and  have  recovered  the  money, 
if  the  defendants  had  detected  the  forgery  as  soon  as  the  checks  were 
presented  for  certification,  is  not  established  with  sufficient  legal  cer- 
tainty to  enable  the  plaintiff  to  recover,  assuming  that  to  be  a  good 
ground  for  recovering  judgment,  of  which  we  express  no  opinion. 

We  will  remark,  however,  that  there  seems  to  be  little  merit  in  the 
complaint  that  the  defendants'  mistake  in  certifying  the  checks  forged 
by  plaintiffs  own  customers,  Clayton,  Williams  &  Co.,  deprived  the 
plaintiff  of  an  early  opportunity  to  search  tor  and  capture  them.  The 
plaintiff  accepted  Clayton,  Williams  &  Co.  as  depositors  without  know- 
ing anything  of  them,  or  making  any  inquiry  as  to  their  standing  and 
honesty.  If  the  plaintiff  has  lost  in  dealing  with  its  own  customers  on 
the  faith  of  a  deposit  of  uncertified  forged  checks,  it  is  a  misfortune; 
and  the  fact  that  the  defendants  afterwards  in  error  certified  the  checks, 
can  not  avail  to  shift  the  loss  from  the  plaintiff  to  them. 

It  is  therefore  ordered  that  the  judgment  be  annulled,  and  it  is  now 
ordered  that  there  be  judgment  herein  for  the  defendants,  and  that 
plaintiff  pay  costs  of  both  courts. 

Behearing  refused. 


No.  5065.  1 

aa    401 

Mrs.  Mary  E.  Peltus  v,  Blanchin  &  Giraud.  ^^      ^ 

The  mortgage  note,  T^-hich  is  the  object  of  this  snit,  was  granted  by  plaintiff  in  iqjanction 
under  the  authorization  of  the  Judge,  pursuant  to  the  act  of  1855.  She  therefore  occupies 
no  better  position  than  a  femme  note.  If  there  was  a  want  of  consideration,  it  devolved 
on  her  to  prove  it. 

The  plaintiff  excepted  to  the  ruling  of  the  court  refusing  to  allow  her  to  prove  that  her 
plantation  ^as  cultivated  by  her  husband  and  his  brothers  during  the  years  1868  and 
1869,  and  therelbre  the  supplies  furnished  by  the  defendants  did  not  inure  to  her  benefit. 

The  court  a  qtta  did  not  err  in  refusing  the  evidence,  because  it  would  have  contradicted  her 
judicial  admissions  in  the  petition  for  iiyunction. 

APPEAL  trora  the  Second  Judicial  District  Court,  parisli  of  Plaque- 
mines.   Pardee,  J.    Philips  <&  Ogden,  for  plaintiff  and  appellant. 
Sambola  (&  IhicroSy  for  defendants  and  appellees. 
Wtly,  J.    The  plaintiff  injoined  the  executory  process  of  the  de- 
26 
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TendaDtfl  on  her  mortgage  note  for  $8373  82,  on  the  ground  that  the 
consideration  thereof  did  not  innre  to  her  separate  benefit ;  that  the 
marital  authority  of  her  husband  caused  her  to  sign  said  mortgage 
note,  and  that  it  was  given  for  the  payment  of  his  debts.  It  was  also 
alleged  that  the  mortgage  was  a  continuing  guarantee,  and  that  the 
account  of  the  defendant  contains  usurious  interest  and  illegal  charges. 
The  court  gave  judgment  dissolving  the  injunction  and  allowing  the 
seizure  and  sale  to  be  proceeded  with,  for  the  sum  of  $3970  58.  From 
this  judgment  the  plaintiff  appeals. 

The  mortgage  was  granted  under  the  authorization  of  the  judge, 
pursuant  to  the  act  of  1855.  The  plaintiff  therefore  occupies  no  better 
position  than  a  femme  sole.  If  there  was  a  want  of  consideration,  it 
devolved  on  her  to  prove  it. 

The  plaintiff  excepted  to  the  ruling  of  the  court  refusing  to  allow 
her  to  prove  that  her  plantation  was  cultivated  by  her  husband  and 
his  brothers  during  the  years  1868  and  1869,  and  therefore  the  supplies 
furnished  by  the  defendants  did  not  inure  to  her  benefit. 

We  think  the  court  did  not  err  in  refusing  the  evidence,  because  it 
would  cohtradict  her  judicial  admissions  in  the  petition  for  injunction. 
Upon  examining  the  evidence,  we  And  it  fully  supports  the  judgment 
of  the  court  below. 

Judgment  affirmed. 


No.  3370. 
Edwabd  T.  Dsnbchaud  v.  Jean  Tbisconi. 


I  91 

1X05  805  The  defendant  clearly  had  no  right  to  make  material  alterationi  In  the  leaaed  premlfles  with- 
out express  permission.  The  iz^onotion  he  appeals  from  did  not  restrain  him  from  the 
exercise  of  any  of  the  privilegeft  and  fkoilities  he  mm  entitled  to  by  the  tenns  of  the 
lease. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    DibhUf 
J.     Wooldridge  dt  Thonuu,  for  plaintiff  and  appellee.    Hornor  dt 
JBenedietf  for  defendant  and  appellant. 

Taliaferro,  J.  The  defendant  appeals  from  a  judgment  perpetua- 
ting an  iujuDCtion. 

In  October,  1869,  the  plaintiff  being  the  lessee  of  the  Washington 
Hotel  at  Milueburg,  on  Lake  Pontchartrain,  sublet  to  the  defendant, 
for  the  term  of  two  years,  to  commence  on  the  first  day  of  January 
then  next  ensuing  (1870),  ''the  lower  part  of  the  Washington  Hotel^ 
comprising  the  bar  room,  saloon  and  appurtenances,  cellar  and  sleep- 
ing room  attached  thereto,"  etc.    It  appears  that  it  had  been  usual 
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with  prior  sub-tenants  leasing  the  bar  room  and  saloon  on  the  base- 
ment story  of  the  building  to  set  ont  danng  the  warm  season,  in  the 
yard  and  garden  around  the  hotel,  tables  with  the  usnal  refreshments 
reqnired  by  visitors  at  that  time  of  the  year,  and  that ,  this  privilege 
was  considered  to  be  an  appendage  or  appurtenance  of  the  bar  room. 
Mnoh  is  said  on  the  part  of  the  defendant  about  an  infringement  of 
this  privilege  by  the  plaintiff.  This  privilege  or  right  is  not  accorded 
to  the  defendant  by  the  lease,  but  he  was  Dot  prohibited  from  the  exer- 
cise of  it  by  the  injunction  taken  out  against  him  by  the  plaintiff* 
The  grounds  on  which  the  injunction  was  taken  out  were  these:  The 
Pontchartrain  Railroad  Company,  who  own  the  hotel  and  adjoining 
grounds,  erected  within  a  short  distance  of  the  hotel  a  pavilion  for 
public  resort,  where  visitors  were  furnished  refreshments,  music  and 
amusements  of  various  kinds.  This  building  was  completed  and  opened 
to  the  public  on  the  first  of  June,  1870.  It  was  leased  to  the  plaintiff. 
A  fence  separated  it  from  the  hotel.  The  intervening  space  between 
the  pavilion  and  the  hotel  had  formed  part  of  the  lake,  and  was  cov- 
ered with  water  previous  to  its  being  filled  up  by  the  company.  The 
true  bone  of  contention  between  these  litigants  seems  to  have  been  in 
regard  to  obtaining  custom  to  their  respective  establishments,  the 
plaintiff  desiring  to  have  things  so  arranged  that  persons  coming  from 
the  pavilion  to  the  hotel  would  necessarily  pass  to  his  restaurant  on 
the  second  story,  while  the  defendant  desired  an  arrangement  that 
would  bring  them  to  his  saloon  on  the  basement. 

The  plaintiff,  it  seems,  closed  the  gate  letting  through  the  fence  on 
the  way  from  the  hotel  to  the  pavilion,  and  made  another  gate  within 
a  short  distance,  and  through  which  the  pathway  led  more  directly  to 
the  stairway  leading  up  into  the  restaurant.  The  main  purpose  of  the 
injunction,  it  seems,  was  to  prevent  the  defendant  from  reopening  a 
gate  through  the  fence  at  the  place  the  plaintiff  had  closed  the  former 
one.  At  a  point  less  directly  between  the  pavilion  and  the  hotel,  the 
defendant  did  of  his  own  accord  open  a  gate  through  the  fence,  and 
this  gate  was  not  closed,  although  the  injunction  restrained  the  defend* 
ant  ''  from  making  any  further  alterations  in  the  premises  known  as 
the  Washington  Hotel,'^  and  ordered  him  *'to  forthwith  place  the 
premises  in  the  condition  they  were  at  the  time  he  leased  the  same 
irom  the  plaintiff." 

The  defendant  clearly  had  no  right  to  make  material  alterations  in 
the  leased  premises  without  express  permission.  The  injunction  did 
not  restrain  him  from  the  exercise  of  any  of  the  privileges  and  facili- 
ties he  was  entitled  to  by  the  terms  of  the  lease.  His  right  to  set 
tables  in  the  yard  or  garden  of  the  hotel  was  not  interfered  with.    The 
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pavilion  was  Dot  built  at  the  time  the  contract  of  lease  took  place  be- 
tween the  parties,  and  none  of  the  advantages  that  might  accrue  from 
it  to  either  were  in  their  contemplation  when  their  contract  was  entered 
inlo. 

We  think  the  judgment  of  the  court  below  should  remain  unchanged. 

Judgment  affirmed. 

Reheating  refused. 


M  iioij 

^26   404  No.  3386. 

112    677 

Mas.  Regina  Phillips  v.  The  Louisiana  Equitable  Li^e  Insu- 
rance COMPAN^Y. 

The  insnranoe  company,  defendant  in  this  caae,  refhsee  to  pay,  on  the  gronnd  that  the  policy 
excepted  liability,  "if  the  insured  should  die  by  his  own  hands,'*  and  it  alleges  that  he 
committed  suicide. 

It  is  evident  that  these  words  can  not  be  interpreted  m  their  literal  sense,  for  they  would 
exempt  the  company  i^m  liability  if  the  insured  came  to  his  death  by  the  accidental 
discharge  of  a  gun  or  pistol  in  the  hands  of  the  insured,  or  if  he  took  poison  through 
a  mistake,  while  they  would  not  exempt  the  company  from  liability  if  the  insured  were 
to  commit  suicide  by  Jumping  into  a  precipice  or  a  river.  Therefore  the  intention  ef  the 
parties  must  be  sought  in  order  to  explain  the  latent  ambiguity  of  the  words,  and  Uie 
court  thinks  thiit  the  common  intent  was  to  exempt  the  company  from  liability  from  the 
tfohintary  dettru^ion  of  the  insured  by  whatever  means  accomplished. 

It  is  not  believed  that^  by  the  expression  above  mentioned,  the  parties  intended  to  exempt 
the  risk  that  the  insured  might  become  insane,  and  might,  when  in  that  state,  commit 
suicide. 

The  test  of  responsibility  in  civil,  as  well  as  in  criminal  cases,  is  the  state  of  the  aetor's 
reason  or  mental  faculties.  Therefore,  if  the  deceased  were  insane  when  he  committed 
the  act  of  self-destruction,  no  responsibility  attached  to  his  act. 

The  onus  of  proof  is  on  the  party  who  affirms  the  fact  that  the  insured  died  by  his  own 
hand,  and  this  has  not  been  legally  proved  in  this  case. 

It  is  true  that  the  witnesses  who  testify  as  to  his  death  express  it  as  their  opinion  that  he 
killed  himself  or  committed  suicide,  but  their  opinions  can  not  be  regaided  as  evidence 
of  the  fact ;  nor  do  the  facts  and  circumstances  proved  point  to  the  voluntary  self- 
destruction  of  the  insured,  to  the  exclusion  of  all  other  reasonable  hypothesis.  But  if 
that  fact  were  established,  the  plaintiff  has  proved  that  the  deceased  was  insane  at  tiie 
time  of  and  belore  his  death. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
lens,  J.  Cotton  dt  Levy  and  A.  B.  PhiUips,  for  plaintiff  and  ap- 
pellee.    Breaux,  Fenner  &  ffall,  lor  d^endant  and  appellant. 

LuDELiNO,  C.  J.  This  action  was  instituted  to  recover  the  amount 
of  a  policy  of  iusurance  on  the  life  of  H.  F.  Morse,  issued  on  the  fourth 
of  October,  1869.  Morse  died  at  Abbeville,  Louisiana,  on  the  fifteenth 
of  March,  1870. 

Proof  of  his  death  was  made  by  his  widow,  and  payment  was  de- 
clined, on  the  grounds  that  tue  proof  furnished  of  the  death  also  proved 
he  had  committed  suicide,  and  that  the  policy  excepted  liability  of  the 
company  '*  if  he  should  die  by  his  own  hands." 

The  questions  presented  for  solution  are  new  in  this  State.  They  are: 
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First — What  is  the  meaoing  of  the  ezoeptioD,  *'  if  he  die  by  his  own 
hands  ?" 

Second — Did  the  assnred  take  his  own  life,  and  was  the  policy  avoided 
thereby  ? 

I.  It  is  evident  the  words  can  not  be  interpreted  in  their  literal 
flense,  for  they  would  exempt  the  company  from  liability  if  the  insured 
came  to  his  death  by  the  accidental  discharge  of  a  gun  or  pistol  in  the 
hands  of  the  insured,  or  if  he  took  poison  tli rough  a  mistake,  while 
they  would  not  exempt  the  company  from  liability  if  the  insured  were 
to  commit  suicide  by  jumping  from  a  precipice  or  into  the  river. 
Therefore  the  intention  of  the  parties  must  be  sought  in  order  to  ex- 
plain the  latent  ambiguity  of  the  words.  C.  C.  1945,  1950.  This  com- 
mon intent,  we  think,  was  to  exempt  the  company  from  liability  for 
the  voluntary  self-destruction  of  the  insured,  by  whatever  means^ 
accomplished 

The  defendant  ingeniously  argues  that  this  clause  or  proviso  of  the 
policy  should  be  interpreted  to  mean  any  suicide,  and  especially  suicide 
superinduced  by  insanity,  as  the  voluntary  suicide  of  one  not  ins-ine 
would  be  such  a  fraud  upon  the  company  that  the  insured  could  not 
recover  even  in  the  absence  of  the  proviso;  and  he  cirea  the  case  in  27 
Penn.  Report,  p.  466,  Hartman  v.  Keystone  Insuraace  Company.  We 
can  not  agree  with  him.  We  do  not  believe  the  parties  intended  to 
exempt  the  risk  that  the  iudiired  might  become  insMie  and  miglit,  when 
in  that  st<ate,  commit  suicide.  But  we  tbiuk  that  it  was  to  guard 
against  the  possibility  of  the  very  fraud  spoken  of  by  the  counsel  that 
the  clause  was  inserted  in  the  policy.  The  test  of  responsibility  in 
civil,  as  well  as  in  criminal  cases,  is  the  state  of  the  actor's  reason  or 
mental  faculties.  Blackstone,  vol.  iv.  pp.  21  and  189;  C.  C.  art.  1788, 
1789.  Therefore  if  the  defendant  were  insane  when  he  committed  the 
act  of  self-destruction,  no  responsibility  attach('d  to  his  act. 

II.  Did  the  insured  die  by  his  own  hand?  The  onus  of  proof  is  on 
the  party  who  affirms  this  fact.  And  we  do  not  think  it  has  been 
legally  proved.  It  is  true  that  the  witnesses  who  testify  as  to  his  death 
express  it  as  their  opinion  that  he  killed  himself  or  committed  suicide; 
but  their  opinions  can  not  be  regarded  as  evidence  of  the  fact.  Nor 
do  the  facts  and  circumstances  proved  point  to  the  voluntary  self- 
destruction  of  the  insured,  to  the  exclusion  of  all  other  reasonable 
hypothesis.  All  the  facts  and  circumstances  proved,  in  regard  to  his 
death,  are  that  he  retired  to  his  room  at  bedtime,  and  about  one  o^clock 
at  night  the  report  of  a  pistol  was  heard.  When  the  inmates  of  the 
bouse  came  to  the  room,  the  insured  was  found  in  a  reclining  posture 
on  the  sofa  and  a  pistol  was  lying  on  the  floor  near  by.  He  had  been 
shot  in  the  mouth.     It  is  possible  that  he  might  have  shot  himself 
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accidentally,  or  that  aa  enemy  might  have  found  him  sleeping  with 
his  mouth  open  and  shot  him  in  the  mouth  to  avert  suspicion.  The 
tdvidence,  being  circumstantial  only,  proves  nothing  since  it  does  not 
exclude  all  other  reasonable  hypothesis.  But  if  that  fact  were  estab- 
lished the  plaintiff  has  proved  that  the  deceased  was  insane  at  the  time 
of  and  before  his  death.  See  Reynolds  on  Life  Insurance,  page  105|  et 
$eq,i  Mutual  Life  Insurance  Company  of  New  York  in  error  v.  Mary 
Terry,  decided  by  the  Sapreme  Court  of  the  United  States  ia  April,  1873. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmedi  with  costs  of  appeal. 

Rehearing  refused. 


No.  4768. 
State  ex  rel.  T.  Wharton  Collbns  v.  Charles  Clinton,  Auditor* 

The  same  reason  upon  whicli  the  ix>wer  of  the  Legislature  rests  to  increase  the  number  of 
oonrts  in  New  Orleans,  exists  for  the  power  it  possesses  to  deorease  the  number. 

ArUele  83  of  the  Constitution  of  1066  announces  that  the  General  Assembly  may  establiah  In 
New  Orleans  as  many  district  courts  as  the  public  interests  may  require,  wholly  trre. 
spective  of  any  particular  number  of  courts.  It  may  diminish  or  increase  that  number 
according  to  its  discretion. 

If  It  be  granted  that  article  83  of  the  constitution  must  be  considered  and  interpreted  in  con- 
nection with  the  oUier  articles  of  the  same  instrument  on  the  same  sul^ect  matter,  to 
wit :  articles  81,  84,  97, 110,  Itt  and  158,  it  is  important  not  to  oyerlook  that  article  8S,  so 
far  as  relates  to  the  organization  of  the  district  courts  of  New  Orleans,  is  express  and 
special  It  is  a  well  recognised  rule  that  general  legislation  does  not  control  special 
legishition  on  the  same  sul^ect  matter. 

All  those  articles  which  treat  of  district  courts,  tenure  of  offlee,  removal  of  Judges,  etc,  aa  a 
general  sulject,  must  be  subordinated  to  article  83,  so  iar  as  their  provisions  are  in  con- 
flict or  inconsistent  with  Uie  speciid  provisions  of  article  83,  in  relation  to  the  district 
courts  of  New  Orleans.  By  this  rule  it  is  possible  to  hamumiae,  and  give  effect  to,  each 
and  every  one  of  the  articles  that  have  been  enumerated,  instead  of  becoming  bewildered 
In  a  labyrinth  of  difficulties,  vainly  endeavoring  to  limit  and  circumscribe  the  special 
provisions  of  article  83,  by  giving  a  controlling  power  over  them  to  the  general  provislooa 
of  the  other  articles. 

The  abolishment  of  the  court  over  which  the  relator  presided  was  a  legislative  act,  which 
the  Ctaneral  Assembly  of  Louisiana  had  the  constitutional  power  and  right  to  perform. 
That  act  was  not  an  ex  poet  facto  law.  There  was  no  obligation  or  contract  violated.  It 
was  simply  the  exercise  of  a  power  and  discretion  with  which  the  General  Assembly  waa 
clothed  before  and  at  the  time  the  relator  came  into  office. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Hauh 
kins,  J.    Lea,  Finney  dt  Miller ,  for  relator  and  appellant.    J.  Q.  A. 
Fellows,  A,  P.  Field,  Attorney  General,  for  defendant  and  appellee. 

Taliaferro,  J.  The  relator  prayed  for  a  writ  of  mandamus  order- 
ing the  Auditor  of  Puhlio  Accounts  to  issue  to  him  a  warrant  for  $1250, 
the  amount  of  one  quarter's  salary,  alleged  to  be  due  to  the  relator  as 
judge  of  the  Seventh  District  Court  of  New  Orleans,  on  the  thirty-first 
day  of  December,  1872,  and  also  for  the  further  sum  of  $1250  for  salary 
due  him  on  the  thirty-first  6f  March,  1873. 
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The  Attorney  Qeneral,  for  the  Auditor,  filed  an  exception  that  the 
relator  had  no  oaose  of  aotion.  The  court  below  made  the  mandamus 
peremptory  to  the  extent  of  ordering  the  Auditor  to  issue  his  warrant 
in  favor  of  the  relator  for  salary  due  him  prior  to  the  fourteenth  De- 
cember, 1872,  but  discharged  it  in  so  far  as  it  required  the  Auditor  to 
issue  a  warrant  for  salary  alleged  to  be  due  subsequent  to  that  time. 
The  relator  has  appealed.  From  the  statement  of  facts  found  in  the 
record  it  appears  that  the  relator  was  elected  judge  of  the  Seyenth 
District  Court  of  New  Orleans  on  NoTember  4,  1872 ;  was  commis- 
sioned and  took  the  oath  of  oi&ce ;  that  he  entered  upon  the  discharge 
of  the  duties  of  the  office  and  continued  to  discharge  those  duties  until 
the  going  into  effect  of  an  act  of  the  Legislature  passed  on  the  four- 
teenth of  December,  1872,  abolishing  the  Seventh  District  Court  of 
New  Orleans.  The  relator  specially  charges  that  the  said  act  of  the 
Legislature  is  unconstitutional,  void  and  without  effect.  The  solution 
of  this  question  is  necessary  in  the  decision  of  this  case. 

Looking  to  article  83  of  the  constitution,  we  should  consider  the 
reason  upon  which  it  rests  and  the  purposes  which  the  framers  of  the 
constitution  intended  it  should  accomplish.  There  were  six  district 
courts  in  New  Orleans  when  the  constitution  of  1868  went  into  effect. 
The  growth  of  the  city,  the  increase  of  its  population  and  business,  a 
possible  increase  of  litigation  might  render  it  desirable,  and  it  might 
become  important  to  the  public  interests  that  the  number  of  district 
courts  should  be  increased.  On  the  other  hand,  a  stationary  condition 
or  a  retrograding  state  in  the  amount  of  population,  or  even  a  decrease ' 
of  litigation  might  require  a  decrease  in  the  number  of  the  courts.  The 
same  reason  upon  which  the  power  of  the  Legislature  rests  to  increase 
the  number  of  courts  in  New  Orleans  exists  for  the  power  it  possesses 
to  decrease  the  number.  Article  83  announces  that  the  General  As- 
sembly may  establish  as  many  district  courts  as  the  public  interests 
may  require.  It  is  within  its  discretion  to  determine  how  many  district 
courts  in  New  Orleans  the  public  interests  may  require.  If  it  should 
decide  that  the  public  interests  require  more  than  seven  district  courts 
in  New  Orleans  it  may  establish  more.  If  it  should  decide  that  the 
public  interests  require  a  smaller  number  of  district  courts  tlian  seven, 
it  has  equally  the  right  to  establish  a  smaller  number.  The  constitu- 
tion vests  in  the  Legislature  the  power  to  establish  the  number  of 
district  courts  in  New  Orleans  which  in  the  judgment  of  the  Legislature 
it  may  determine  the  public  interests  requires,  wholly  irrespective  of 
any  particular  number  of  courts.  The  ever  changing  state  of  human 
affairs  imposes  upon  the  Legislature  the  duty  of  adapting  its  legislation 
to  the  various  phases  which  the  condition  of  the  country  and  the  wants 
of  the  community  may  from  time  to  time  assume.    Upon  this  great 
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principle  the  eighty-third  article  of  the  organic  law  empowers  the 
General  Assembly  to  increase  in  New  Orleans  the  nnmber  of  district 
courts  whenever  in  its  judgment  the  enforcement  of  the  laws,  the  ends 
of  justice,  and  the  dispatch  of  the  business  of  courts  may  require  such 
increase ;  and  in  like  manner  to  decrease  the  number  when  in  its  dis- 
cretion public  interests  and  public  economy  may  require  a  decrease. 

We  are  told  this  article  of  the  constitution  must  be  considered  and 
interpreted  in  connection  with  the  other  articles  ot  the  constitution  on 
the  same  subject  matter,  the  articles  81,  84,  97,  110,  122  and  158. 
Granted.  But  let  us  not  overlook  an  important  feature  that  is  pre- 
sented in  this  discussion,  and  that  is,  that  article  83,  so  fai  as  it  relates 
to  the  organization  of  the  district  courts  of  New  Orleans,  is  express 
and  special.  It  is  a  well  recognized  rule  that  general  legislation  does 
not  control  special  legislation  on  the  same  subiect  matter.  All  those 
articles  that  treat  of  district  courts,  tenure  of  office,  removal  of  judges, 
etc.,  as  a  general  subject  must  be  subordinated  to  article  83,  so  far  as 
their  provisions  are  in  conflict  or  inconsistent  with  the  special  pro- 
visions of  article  83  in  relation  to  the  district  courts  of  New  Orleans. 
By  this  rule  we  harmonize  and  give  effect  to  each  and  every  one  of  the 
articles  we  have  just  enumerated,  instead  of  becoming  bewildered  in  a 
labyrinth  of  difficulties,  vainly  endeavoring  to  limit  and  circumbscribe 
the  special  provisions  of  article  83,  by  giving  a  controlling  power  over 
them  to  the  general  provisions  of  the  other  articles. 

Articles  81  and  97  prescribe  the  manner  and  form  of  removing  judges, 
which  can  only  be  done  by  impeachment  or  address,  without  any  refer- 
ence to  the  continuance  of  the  office.  These  articles  contemplate  the 
removal  of  judges  for  mal-conduct  in  office,  or  for  gross  neglect  in 
performing  their  duties,  or  for  other  causes.  But  can  this  article  be 
invoked  in  behalf  of  an  incumbent  who,  ex  necessitate  rd,  ceases  to 
exercise  judicial  functions  from  the  abolishment  of  the  court  over  which 
he  presided  ?  Article  83,  as  we  have  seen,  clothes  the  General  Assenoi- 
bly  witli  the  power  to  establish  in  New  Orleans  the  number  of  district 
courts  it  may  deem  requisite  for  the  public  interests,  and  that  it  is  not 
restricted  to  the  establishment  of  any  number.  The  case  under  con- 
sideration is  in  point.  There  were,  previous  to  the  act  of  the  Legisla- 
ture of  fourteenth  December,  1872,  eight  district  courts  of  New  Orleans. 
The  General  Assembly  reduced  the  number  to  seven  by  abolishing  two 
of  those  courts  and  establishing  another.  The  General  Assembly  chose 
to  establish  seven  district  courts  in  New  Orleans,  deeming  that  number 
sufficient  to  subserve  the  public  interests.  There  being  eight,  how  else 
could  it  make  the  number  seven  without  abolishing  one  of  those  courts  T 
The  warrant  for  so  doing  is  clearly  granted  not  only  by  the  obvious  spirit 
and  meaning  of  that  portion  of  article  83,  which  relates  exclusively  to 
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the  district  courts  of  New  Orleans,  bat  even  hy  its  yery  letter.  The 
sentence  is :  *'  For  each  district  there  shall  be  one  district  court,  except 
in  the  parish  of  Orleans,  in  which  the  General  Assembly  may  establish 
as  many  district  ooarts  as  the  public  interests  may  require."  Does  this 
language  mean  that  the  General  Assembly  has  only  the  power  to 
increase  the  number  of  district  courts  in  New  Orleans,  and  is  powerless 
to  abolish  or  dispense  with  one  or  more  of  those  courts  in  order  to 
decrease  the  number,  however  much  the  public  interests  might  demand 
it?    Such  an  interpretation  is  surely  not  logical  or  sound. 

It  would  seem,  from  the  line  of  argument  employed  to  deny  the 
right  or  power  of  the  General  Ansembly  to  reduce  the  number  of  dis- 
trict courts  in  New  Orleans,  that  while  it  is  contended  that  all  the 
articles  of  the  constitution  bearing  upon  the  subject  of  district  courts, 
the  term  of  office  of  the  district  judges,  etc.,  should  be  takon  and  con- 
strued together,  still  those  using  that  argument  rely  upon  each  of  those 
articles  of  a  general  character,  separately  considered,  without  its  con- 
nection with  all.  They  say  in  substance,  quoting  from  article  84 : 
'*  The  judges  of  the  district  courts  shall  hold  their  office  for  the  term 
of  four  ye.'irs,'^  therefore  the  Legislature  can  not  deprive  a  district 
judge  of  his  right  to  hold  his  office  four  years.  This  article  separately 
considered  renders  the  tenure  of  office  of  district  judges  absolutely 
fixed  and  irrevocable.  The  incumbent  can  not  be  removed  for  any  cause 
whatever,  because  the  article  reads,  ''the  district  judges  shall  hold 
their  office  for  four  years,"  and  there  is  not  in  the  article  one  word  that 
authorizes  the  office  they  hold  to  be  vacated.  But  what  becomes  of 
such  a  construction  when  we  turn  to  articles  81  and  97  f  We  find  that 
the  tenure  of  office  for  four  years  is  not  absolute,  but  contingent  upon 
good  conduct  and  upon  events  that  might  authorize  removal  by  address 
for  reasonable  cause. 

All  the  judges  of  Louisiana  hold  their  offices  contingent  upon  the 
arising  of  causes  which  the  constitution  declares  shall  be  ground 
for  removal  or  dismissal.  The  district  judges  of  New  Orleans,  by 
the  special  provision  contained  in  article  83  of  the  constitution  relating 
to  the  district  courts  of  the  city,  hold  office  upon  a  contingency  special 
and  personal  to  them,  namely,  the  happening  of  a  stato  of  things  that 
would  authorize  the  General  Assembly  in  its  discretion  to  reduce  the 
number  of  courts,  when,  in  such  an  event,  a  judge  or  judges  of  the 
district  courts  of  New  Orleans,  superseded  by  a  legislative  act  sanc- 
tioned by  the  constitution,  would  become  necessarily  functus  officio. 
There  is  in  such  a  case  no  removal  of  an  incumbent,  because  when  the 
court  he  presided  over  is  abolished,  the  office  that  appertained  to  that 
court  ceases  to  exist  and  there  is  no  office  from  which  he  could  be 
removed.    And  where  is  there  good  and  valid  ground  for  complaint  in 
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such  a  case !  It  might  be  characterized  as  one  of  the  ills  or  Idooii* 
Teniences  of  office  holding;  but  that  there  is  a  violation  of  right  in  sach 
a  case  can  not  be  maintained.  The  paramount  law  of  the  State  confers 
the  power  upon  the  Qeneral  Assembly  to  create  or  abolish  district 
courts  in  New  Orleans  in  the  public  interest.  If  in  the  exercise  of  that 
power  an  individual  should  be  put  to  loss  or  inconvenience  by  losing 
the  office  he  held,  where  is  the  wrong  ?  Did  the  office  belong  to  him  ? 
Shall  his  convenience  and  interests  be  consulted  rather  than  the  public 
welfare  f  Is  it  meet  that  an  unnecessary  expense  and  burden  should 
be  kept  upon  the  community  to  maintain  a  court  not  needed  in  order 
that  the  officeholder  may  be  indulged  in  continuing  in  office  7  The 
Judge  who  is  elected  or  appointed  to  the  office  of  district  judge  in  the 
parish  of  Orleans,  is  elected  or  appointed  to  that  office  subject  to  this 
<M>ntingency,  that  may  or  may  not  happen  during  his  term.  He  accepts 
the  office  subject  to  its  vacation,  if  the  Gl^neral  Assembly  determine 
that  the  public  interests  require  it. 

There  seems  to  exist  a  belief  that  the  incumbent  of  a  public  office 
acquires  what  is  frequently  called  a  vested  right,  in  the  sense  that  he 
holds  an  absolute,  indefeasible  title  or  right  to  the  office.  Surely, 
while  the  provisions  of  the  organic  law  that  are  intended  to  give  effi- 
ciency and  stability  to  the  tenure  of  office,  are  to  be  sacredly  main- 
tained, we  may  not  disregard  other  portions  of  that  law,  which  for 
special  reasons  applying  to  piyrticular  offices,  render  incidentally  the 
tenure  of  those  offices  precarious  through  paramount  considerations  of 
the  public  good. 

The  relator  in  this  case,  it  appears,  was  elected  to  the  office  of  district 
judge  of  the  Seventh  District  Court  of  New  Orleans  at  the  general 
election  in  November,  1872.  The  State  Constitution  of  1868,  contain- 
ing the  provisions  in  regard  to  the  district  courts  of  New  Orleans  which 
we  have  had  under  review,  was  then,  as  it  is  now,  the  paramount  law 
of  Lfouisiana.  The  abolishment  of  the  court  over  which  he  presided 
was  a  legislative  act,  which  the  General  Assembly  of  Louisiana  had 
the  constitutional  power  and  right  to  perform.  That  act  was  not  an 
ex  past  faeto  law.  There  was  no  contract  or  obligation  violated  by  it. 
It  was  simply  the  exercise  of  a  power  and  discretion  with  which  the 
General  Assembly  was  clothed  before  and  at  the  time  the  relator  came 
into  office.  Subject  to  the  exercise  of  this  power  he  souG;ht  and  ob- 
tained the  office  which  he  filled.  He  has  no  just  ground  therefore  to 
set  up  a  violation  of  his  copstitutional  rights.  When  the  law  was  en- 
acted which  dispensed  with  the  Seventh  District  Court  of  New  Orleans, 
he  ceased  to  be  the  judge  of  that  court,  which,  when  the  law  abolishing 
it  was  promulgated,  became  a  thing  of  the  past.  He  was  no  longer  au- 
thorized to  exercise  the  functions  of  a  judge.    He  was  no  longer  called 
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upon  to  discharge  the  duties  of  a  district  judge.  His  claim  for  the 
salary  which  appertained  to  the  office  as  loDg  as  it  existed,  is  a  just 
claitn.  His  demand  for  salary  after  the  office  became  extinct  is  not 
one  that  can  be  recognized. 

From  the  operation  of  just  and  wholesome  laws,  real  as  well  as  im- 
aginary hardships  often  arise^  and  frequently  results  occur  which  may 
cause  regret  from  personal  or  private  considerations.  In  the  present 
ease  the  act  of  the  Legislature  of  fourteenth  December,  1872,  operates 
adversely  to  the  interests  of  an  able  and  upright  judge }  but  no  excep- 
tion can  on  that  account  be  taken  to  the  law  itself.  Private  advantage 
and  private  interests  must  yield  to  public  advantage  and  public  in* 
terests.  We  must  give  laws  their  proper  force  how  much  soever  in 
isolated  cases  their  operation  may  be  opposed  to  individual  interests. 

We  conclude  that  the  decree  of  the  court  a  qua  in  this  case  was  cor- 
rectly rendered. 

Judgment  affirmed. 


Wtly,  J.,  diuenHng.  I  adopt  as  my  dissenting  opinion  in  this  case 
the  following  argument,  submitted  by  Judge  Collens : 

The  Seventh  District  Court  for  the  parish  of  Orleans  is  one  of  the 
eonrts  created  by  the  State  Constitution.  At  the  general  election  held 
on  fourth  November,  1872,  the  relator  was  duly  elected  by  the  people 
to  be  judge  of  that  court  for  the  four  ensuing  years,  and  he  was  duly 
inducted  into  office.  On  the  fourteenth  December  following  the  Leg- 
islature passed  an  act  abolishing  this  court,  and  another  court  entitled 
the  Eighth  District  Court,  which  had  been  created  by  statute.  At  the 
same  time  and  b^  the  same  act  the  Legislature  created  the  Superior 
District  Court.  The  question  is,  was  the  act  so  far  as  it  undertakes  to 
abolish  the  Seventh  District  Court,  constitutional?  I  am  convinced 
that  it  is  not. 

I  can  not  admit  the  rule  of  interpretation  by  which  a  single  article 
of  the  constitution  is  made  to  override  and  defeat  the  general  and  un- 
qualifled  provisions  manifestly  intended  to  insure  the  independence  of 
the  judiciary.  I  think,  on  the  contrary,  that  we  should  seek  to  give 
force  and  effect  to  every  article  and  disposition  of  the  instrument ;  and 
that  there  is  no  difficulty  in  construing  article  83  with  all  the  rest  so  as 
to  give  effect  to  the  whole,  and  moreover  to  the  clear  spirit  and  policy 
indicated  throughout.  That  article  83  contains  a  special  clause  in 
regard  to  the  creation  of  additional  courts  in  the  parish  ot  Orleans 
there  can  be  no  doubt,  but  there  is  nothing  else  in  that  article  which 
deprives  the  judges  of  the  protection  given  in  the  most  unqualified 
manner  by  articles  81,  84,  97,  122,  158,  and  the  other  clauses  of  article 
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83)  defining  the  tenure,  term  of  office,  election,  mode  and  cause  of 
removal,  salary,  and  jurisdiction  of  the  judges. 

The  relator  was  elected  for  four  years,  and  it  is  provided  that  during 
that  term  of  office  his  territorial  jurisdiction  shall  remain  unchanged; 
that  he  shall  hold  his  office  during  that  term ;  that  in  the  meantime  his 
salary  shall  not  be  increased  or  diminished,  and  that  he  shall  not  be 
removed  except  by  impeachment  or  suspension.  There  is  no  incon- 
sistency to  force  us  to  hold  that  any  exception  has  been  made  in  regard 
to  the  courts  of  the  parish  of  Orleans,  unless  the  expressions  of  article 
83  be  made  to  mean  more  than  they  say,  and  that  the  Legislature  may 
abolish  the  constitutional  courts  as  well  as  create  additional  ones.  The 
rule  of  interpretation  is  the  converse  of  the  one  adopted  by  the  court. 
Exceptious  should  be  strictly  construed,  not^  enlarged,  particularly 
when  they  derogate  from  the  general  principles  and  guarantees  of 
right,  liberty  and  independence.  The  result,  from  enlarging  or  adding 
to  the  exception,  is  to  make  the  constitution,  in  its  most  vital  and 
paramount  elements,  self-contradictory,  and  different  in  diflPerent  parts 
of  the  State.  True,  the  phrase  *' until  otherwise  provided  by  law,''  in 
article  83,  refers  to  the  number  of  courts;  but  the  power  of  the  Legis- 
lature, in  tills  respect,  is  defined  by  the  provision  allowing  the  creation 
of  '^  as  many  as  the  public  interests  may  require."  The  very  fact  that 
the  possible  necessity  of  a  greater  number  is  expressly  foreseen,  but 
no  lesser  number  expressly  permitted,  confirms  this  construction. 

Even  the  construction  in  favor  of  the  power  to  diminish  the  coaati- 
tntional  number  does  not  hold  good  in  this  case,  for  it  would  not  appljr 
to  the  facts.  The  constitutional  number  is  seven  ;  the  eighth  was  an 
additional  court  created  by  statute.  The  act  of  fourteenth  December, 
1872,  is  made  to  abolish  these  two,  the  seventh  and  the  eighth,  and  to 
create  another,  the  superior  court,  in  their  stead.  Tlius  there  would 
be  still  seven  district  courts,  but  the  effect  is  nevertheless  that  one  of 
the  constitutional  courts  is  abolished,  though  there  is  no  actual  dimi- 
nution of  the  number.  Even  such  reduction  ''asthe  public  interests 
may  require''  below  the  seven  created  by  the  constitution,  is  not  in- 
tended or  effected  ;  and  yet  the  seventh  one  is  not  tlie  one  established 
by  the  constitution.  The  operation  of  the  act  plainly  is  to  accomplish 
indirectly  and  under  a  false  pretense  what  could  not  have  been  done 
directly.  A  judge  elected  by  the  people  for  four  years  has  been  legis- 
lated out  of  office,  and  another  legislated  into  his  place.  If  there  were 
a  frank  and  bona  fide  diminution  of  the  number  of  courts  established 
by  the  constitution,  or  if  the  superior  court  were  an  additional  one, 
there  would  be  no  ground  for  charging  the  act  of  the  Legislature  with 
being  colorable ;  but  by  the  modus  operandi  the  superior  court  has 
really  become  the  seventh  one,  and  a  palpable,  though  indirect,  evasion 
of  the  constitution  is  perpetrated. 
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All  Bach  devices  and  colorable  attempts  have  been  condemned  by 
the  wisest  judges  of  this  country.  The  courts  of  our  sister  States  have 
invariably  maintained  judges  in  their  office  during  the  term  for  which 
they  were  elected  or  appointed,  despite  such  legislation  as  this ;  and 
have  decided  that  changes,  such  as  attempted  in  this  instance,  could,  if 
at  all,  only  take  effect  after  the  expiration  of  a  constitutional  term. 
S  Cranch  160;  1  How.  316;  6  Wall.  39;  7  How.  458 ;  13  An.  345 ;  '23  111. 
547;  62  Penn.  345 ;  21  An.  491 ;  23  An.  784 ;  6  Cow.  651 ;  9  Cow.  640; 
1  Cow.  564 ;  3  Serj.  &  B.  155;  4  Met.  237 ;  2  Denio  274;  14  Wis.  163; 
65N.  C.  603;  9  Watts  200;  65  Penn.  76;  2  Sand.  640;  15  Iowa  538; 
Cooley  on  Cons.  p.  46;  4  Ark.  220;  6  Serj.  &  R.  322;  5  Serj.  dr  R.  403; 
14  An.  198. 
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The  acceptance  of  a  saocesaion  ia  expreaa,  when  in  an  authentic  or  priyate  instrument,  or  in  elOtt  219 
some  Judicial  proceeding,  the  purpoae  of  the  heir  ia  declared  in  terma  so  clear  and  dis- 
tinct that  no  doubt  can  exist  of  his  intention  to  accept  under  the  responsibilities  that 
result  fW>m  an  acceptance  pure  and  simple.  To  incur  the  liability  arising  fh)m  an  ac- 
ceptanoe  pure  and  simple,  something  more  than  styling  himself  heir  in  some  written  act, 
aathentdo  or  judicial,  must  appear  in  the  instrument,  in  order  to  bind  the  party  absolutely 
to  pay  all  the  debts  of  the  succession  out  of  his  own  means. 

Both  in  the  express  and  tacit  acceptance  it  must  be  made  clear,  that  it  was  the  intention  of 
the  party  assuming  the  quality  of  heir  to  abide  the  dlsad vantages,  if  any  should  arise,  of 
accepting  simply  and  purely,  as  well  as  to  ei^oy  the  benefits  that  might  accrue  fh>m  it 
In  the  one  case,  the  intention  is  to  be  found  in  a  fair  interpretation  of  the  terms  and  ex- 
preaaions  of  written  instruments;  in  the  other,  it  is  to  be  inferr  d  firom  acta,  the  motives 
of  which  can  not  be  ascribed  to  any  other  purpose. 

The  subject  matter  of  the  written  acts  in  which,  by  styling  herself  heir,  it  is  contended  in 
this  caae  that  the  defendant  became  bound  for  the  debts  of  the  succession,  presents  col- 
lateral issues  not  involving  the  question  of  heirship,  and  in  no  manner  relating  to  the 
acceptance  of  the  succession. 

The  term  heir  has  several  significations.  Sometimes  it  refers  to  one  who  has  formally  ac- 
cepted a  succession,  and  taken  possession  thereof;  sometimes  to  one  who  is  called  to 
succeed,  but  still  retains  the  faculty  of  accepting  or  renouncing,  and  it  is  frequently 
used  as  applied  to  one  who  has  formally  renounced.  Hence,  the  use  of  the  word  heir  in 
itaelf  ia  of  but  little  moment.  It  is  the  object  and  intent  manifested  by  its  use  that  is 
the  material  thing. 

APPEAL  from  tbe  Seventh  Judicial  Di-trict  Court,  parinh  of  West 
Feliciana.  Hewes,  J.  W.  W.  Leake,  Bace,  Foeter  d  E.  71  Aferrick, 
for  plaintiff  and  appellant.  TJiomas  Butler,  William  H.  Runt,  for  de- 
fendant and  appellee. 

Tamaferro,  J.  The  plaintiff  in  this  case  having  a  large  claim 
against  the  >ucces6ion  of  Daniel  Turnbull,  deceased,  obtained  a  jadg- 
ment  opon  it.  Ho  received  as  his  final  distribniive  share  as  a  creditor 
the  saui  of  $1519  93,  the  estate  being  insolvent.  He  now  sues  Mrs. 
Bowman,  a  daughter  of  Daniel  Turubull,  alleging  that  as  heir  of  her 
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father  she  accepted  his  saccession  purely  and  simply,  and  has  thereby 
rendered  herself  liable  for  its  debts.  He  sets  oat  that  she  has  assumed 
the  quality  of  heir  in  certain  written  acts  and  judicial  proceedings 
which  he  refers  to.  He  also  charges  that  the  defendant  has  taken  pos- 
session  of  certain  sugar  kettles  and  a  quantity  of  fire  bricks,  the  prop- 
erty of  the  succession,  and  converted  the  same  to  her  own  use  without 
accounting  for  their  value;  and  by  this  act  he  alleges  she  has  become 
liable  as  an  heir  accepting  purely  and  simply. 

The  answer  is  a  general  denial.  The  defendant  specially  denies  that 
she  ever  accepted  the  saccession  as  charged  by  the  plaintiff. 

There  was  judgment  in  favor  of. the  defendant,  and  the  plaintiff  has 
appealed. 

The  judge  a  quo  has  diligently  reviewed  the  several  written  acts  and 
judicial  proceedings  in  which  the  plaintiff  alleges  the  defendant  has 
assumed  the  character  of  heir^  and  from  his  reference  to  them  we  give 
their  character: 

'*  The  first  written  act  relied  on  by  the  plaintiff,  as  amounting  to  an 
express  acceptance,  is  the  one  marked  A,  and  appears  to  be  a  com* 
promise  between  defendant  and  the  representatives  of  her  deceased 
brother,  who  but  for  their  renunciation  would  have  been  their  coheirs. 
This  compromise  was  based  upon  a  suit,  No.  72,  then  pending  in  the 
parish  court,  wherein  the  defendant  was  plaintiff  against  Mrs.  Caro- 
line B.  Turnbull,  natural  tutrix  of  her  (the  plaintiff's)  minor  nephews. 
It  sought  to  force  them  to  a  collation  and  partition  with  her  of  a  large- 
donation."     The  judicial  proceedings  adduced  in  evidence  by  the 
plaintiff  are  marked  B,  C  and  D.    **  The  first  of  these  is  an  opposition 
to  the  application  of  Mrs.  Caroline  B.  Turnbull,  tutrix,  for  letters  of 
administration  on  the  succession  of  Daniel  Turnbull ;  claims  that  her 
mother  is  the  qualified  executrix,  and  that  if  an  administrator  has  to 
be  appointed,  she,  the  opponent,  is  entitled  to  it  by  preference  over  all 
others. 

The  next  is  an  intervention  in  the  suit  of  Mrs.  Lapice,  a  creditor,  to 
annul  and  set  aside  a  certain  judgment  of  homologation  of  an  account 
of  the  executors  of  Daniel  TurnbuU's  estate,  in  which  Mrs.  Bowman 
joins  the  executrix  and  acquiesces  in  the  judgment  of  homologation. 

In  the  last  she  opposes  some  very  large  claims  against  the  saoceasion,. 
placed  on  a  tableau  or  classification  of  debts  by  the  executrix.  In 
these  and  other  judicial  proceedings  the  defendant  styles  herself  "  the 
legal  forced  heir  of  her  father,  Daniel  Turnbull;'-  "the  only  heir  of 
said  deceased  of  age,"  and  "one  of  the  legal  forced  heirs  of  her  father^ 
Daniel  Turnbull,  and  a  legatee  under  his  will." 

The  only  inquiry  in  this  case  is,  has  the  defendant  accepted  the  sac^ 
cession  of  her  father  purely  and  simply  in  the  manner  contemplated 
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bj  law  to  render  an  heir  personally  liable,  oat  of  bis  individual  prop- 
erty or  means,  for  the  debts  of  the  estate  which  he  accepts?  Article 
968  of  the  Civil  Code  declares:  '*  The  simple  acceptance  may  be  either 
express  or  tacit.  It  is  express  when  the  heir  assumes  the  quality  of 
heir,  in  an  unqualified  manner,  in  some  authentic  or  private  instru- 
ment, or  in  some  judicial  proceeding.  It  is  tacit  when  some  act  is  done 
by  the  heir  which  necessarily  supposes  his  intention  to  accept,  and 
which  he  would  have  no  right  to  do  but  in  his  quality  of  heir.*^  ^ 

We  understand  that  the  acceptance  is  express  when  in  an  authentic 
or  private  instrument,  or  in  some  judicial  proceeding,  the  purpose  of 
the  heir  is  declared  in  terms  so  clear  and  distinct  that  no  doubt  can 
exist  of  his  intention  to  accept  under  the  responsibilities  that  result 
from  an  acceptance  pure  and  simple.  We  imagine  that  to  incur 
the  liability  arising  from  an  acceptance  pure  and  simple,  something 
more  than  merely  styling  himself  heir  in  some  written  act,  authentic 
or  judicial,  must  appear  in  the  instrument  in  order  to  bind  the  party 
absolutely  to  pay  all  the  debts  of  the  succession  out  of  his  own  means. 
The  responsibility  of  accepting  purely  and  simply  would  in  many 
cases  prove  serious,  and  in  some  it  might,  as  in  the  case  under  con. 
sideration,  be  ruinous.  Therefore  it  would  seem  that  in  an  express 
acceptance,  the  purport  of  the  instrument  must  be  clear  that  the  party 
intended,  without  legal  formalities,  to  assume  all  the  responsibilities 
of  a  pure  and  simple  acceptance,  as  well  as  all  the  advantages  of  heir- 
ship. This,  we  think,  becomes  apparent  by  considering  the  last  clause 
of  the  article  998  and  the  article  990,  which  treat  of  the  tacit  accept- 
ance. The  tacit  acceptance  is  a  matter  of  inference,  but  to  warrant 
the  inference  ''it  is  necessary  that  the  intention  should  be  united  to 
the  fact,  or  rather  be  manifested  by  the  fact,  in  order  that  the  accept-  | 

ance  be  inferred.*'  '  j 

Both  in  the  express  and  tacit  acceptance  it  must  be  made  clear  that 
it  was  the  intention  of  the  party  assuming  the  quality  of  heir  to  abide 
the  disadvantages,  if  any  should  arise,  of  accepting  purely  and  simply 
as  well  as  to  enjoy  the  benefits  that  might  arise  from  it.  In  the  one 
case,  the  intention  is  to  be  found  in  a  fair  interpretation  of  the  terma  ' 

and  expressions  of  written  instruments;  in  the  other,  it  is  to  be  in- 
ferred from  acts,  the  motives  of  which  can  not  properly  be  ascribed  to 
any  other  purpose. 

To  revert  now  to  the  written  instruments  in  which  it  is  alleged  the 
defendant  assumed  unqualifiedly  the  character  of  heir,  we  find  by  the  » 

document  A,  before  referred  to,  that  the  donation  which  was  required 
to  be  collated  was  made  in  1854  by  Daniel  Turnbull  and  his  wife  to 
their  son,  William  Turnbull,  and  consisted  of  a  large  tract  of  land  and 
a  great  number  of  slaves.    This  donation  was  made  at  a  time  when 
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the  donor  was  in  affluent  circamstancen,  and  most  likely  before  the 
creditors  of  Daniel  Tarnbull  became  such,  for  none  of  them  have  com- 
plained of  it.  This  donation  contained  a  stipulation  that  its  value 
was  to  be  collated  with  coheirs  on  the  decease  of  the  donors.  The 
representatives  of  the  donee  and  tiieir  coheir  were  alone  concerned. 
The  property  donated  did  not  belong  to  the  succession  of  Daniel  Turn- 
bull.  His  creditors  had  no  interest  in  it.  The  proceedings  had  no  re- 
lation to  Ms  succession.  The  creditors  of  Daniel  TnrnbuU  were  not 
parties  to  these  proceedings,  and  were  not  bound  by  them.  Then  it 
is  of  no  moment  to  them,  the  defendant's  styling  herself  the  heir  of 
Daniel  Turnbull.  It  is  palpable  that  in  this  act  of  compromise  there 
is  notliing  showing  her  intention  to  accept  his  succession  purely  and 
simply.  Neither  is  there  evinced  in  the  judicial  proceedings  already 
referred  to,  marked  B,  C  and  D,  the  intention  of  the  defendant  to  ac- 
cept purely  and  simply  the  succession  of  her  father.  That  succession, 
by  one  of  the  great  events  of  the  late  war,  became  hopelessly  insolvent 
by  the  general  emancipation  of  slaves.  The  greater  part  of  the  ample 
fortune  of.  Daniel  Turnbull  consisted  of  slaves.  His  lands  depre<:iatf-d 
in  value.  His  large  plantation,  like  many  others,  became  a  wreck. 
These  facts  were  well  known  to  the  defendant.  It  is  shown  that  she 
never  acted  in  business  matters,  sounding  in  law  or  legal  proceedings, 
without  legal  advice. 

On  the  death  of  Daniel  Turnbull,  an  inventory  was  made  of  his 
estate.  The  surviving  widow,  executrix  of  the  will,  together  with  her 
co-executor,  took  the  estate  in  cliarge.  An  account  was  filed  by  tbem. 
in  March,  1865,  and  homologated  by  the  clerk,  and  Towles,  the  execu- 
tor, was  discharged.  In  1867  the  executrix  filed  a  provisional  account, 
and  in  1872  a  final  account  and  tableau  of  distribution,  which  were 
homologated. 

Thus,  then,  it  is  seen  that  there  was  an  inventory  legally  made  of  the 
succession  of  Daniel  Turnbull ^  that  it  has  been  administered  by  the 
executrix,  and  its  assets  distributed  according  to  law.  It  has  not  been 
shown  that  the  defendant  has  ever  had  possession  of  the  effects.  But 
if  she  had  t-iken  possession,  it  may  well  be  questioned  whether  the 
formal  inventory  of  the  succession,  made  under  judicial  authority, 
would  not  protect  her  from  liability  beyond  its  assets,  according  t^ 
article  1006  of  the  Civil  Code;  **An  heir  ot  age  accepting  simply  is 
bound  personally  for  all  the  debts,  *  *  *  unless  before  acting  as 
heir  he  make  a  true  and  faithful  inventory  of  the  effects  of  the  suc- 
cession," etc. 

The  allegation  that  the  defendant  caused  to  be  removed  from  the 
plantation  of  the  estate  sugar  kettles  and  a  lot  of  fire  bricks  is  no^ 
sustained  by  the  evidence.    On  the  other  side,  it  is  shown  that  those 
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Articles  were  removed  by  the  ooosent  of  the  exeontriz,  who  authorized 
the  hoAband  of  the  defeodaut  to  remove  them,  and  that  the  removal 
was  anknown  to  the  defendant. 

The  subject  matter  of  the  written  acts,  in  which,  by  styling  herself 
heir,  it  is  contended  the  defendant  became  bound  for  the  debts  of  the 
saccession,  presents  collateral  issues  not  involving  the  quefition  of 
heirship,  and  in  no  manner  relating  to  the  acceptance  of  the  succes- 
ftion.  In  the  language  of  the  learned  judge  who  decided  this  case  in 
the  court  a  qua^  *'  the  term  Aair  has  several  significations.  Sometimes 
it  refers  to  one  who  has  formally  accepted  a  succession  and  taken  pos- 
session thereof  j  sometimes  to  one  who  is  called  to  succeed,  but  still 
retains  the  faculty  of  accepting  or  renouncing,  and  it  is  frequently 
lued  as  applied  to  one  who  has  formally  renounced.  C.  C.  10L7  et  al. 
Hence  the  use  of  the  word  heir  is  in  itself  of  but  little  moment.  It  is 
the  object  and  intent  manifested  by  its  use  that  is  the  natural  thing. 
Thus  in  France  it  has  been  held  that  'when  I  give  through  an  ofQqer 
<d  the  law  a  legal  notification  to  my  cousins,  that  I  also  am  an  heir  of 
pur  deceased  uncle,  and  that  I  object  to  the  seals  being  raieed  without 
notice  to  me,  it  is  clear  that  I  do  not  accept,  although  I  have  taken  the 
title  and  quality  of  heir,  for  here  the  word  heir  evidently  signifies 
ciapable  of  inheriting.'  3  Marcad^,  Tit.  Des  Sue,  No.  204,  and  de- 
cisions there  quoted.*'  * 

•  •«««•  «•• 

*'That  when  the  effects  of  the  succession  have  never  been  in  the 
possession  of  the  heir,  but  are  administered  by  another,  under  an 
inventory  duly  made,  the  heir  who  has  neither  accepted  simply  nor 
renounced,  but  remains  silent,  is,  after  full  administration  and  pay- 
ment of  debts  and  legacies,  entitled  to  the  residuum ;  that  being  thus 
entitled  to  this  residuum,  he  has  such  an  interest  in  increasing  it  that 
he  may  intervene  and  oppose  an  account  of  the  administrator,  which 
allowed  claims  not  due  by  the  succession,  and,  if  he  can,  defeat  them; 
^hat  although  in  this  judicial  proceeding  he  style  himself  'heir,'  be  is 
presumed  to  appear  as  beneficiary  heir,  and  does  not  thereby  incur  the 
penalty  pronounced  by  article  998  of  the  Civil  Code." 

We  see  no  error  in  the  decree  of  the  district  court. 

Judgment  affirmed. 

Howell,  J.,  dMsenting,  The  express  acceptance  is,  "  when  the  heir 
assumes  the  quality  of  heir,  in  an  unqualified  manner,  in  some  authen- 
tic or  private  instrument,  or  in  some  judicial  proceeding."  R.  C.  C. 
988,  f  2.  . 

When  Mi:s.  Bowman,  in  June,  1866,  intervened  in  the  judicial  pro- 
ceedings relating  to  her  father's  succession,  she  did  so  as  heir,  assuming 
27 
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the  quality  of  heir,  and  opposed  certain  other  judicial  proceedings,, 
which  she  believed  would  impair  or  prejudice  her  rights  as  heir,  and 
in  doing  this  she  did  not  qualify  in  any  manner  the  assumption  or 
assertion  of  her  heirship.  She  declared  in  emphatic  or  unqualified 
terms  *Hhat  she  is  one  of  the  legal  forced  heirs  of  her  father,  Daniel 
Turnbull,  deceased,  and  a  legatee  under  his  will,"  and  in  another  place 
''she  admits  that  she  is  the  only  forced  heir  of  said  deceased  of  age,'^ 
acquiesces  in  the  judgment  homologating  the  account  of  the  executrix, 
and  asks  that  the  demand  of  a  creditor  for  annulling  said  judgment 
be  dismissed.  These  are  proceedings  and  demands  which  she  could 
institute  and  urge  only  as  heir,  and  were  so  instituted  and  presented 
in  the  belief  at  the  time,  as  I  think,  that  the  succession  would  prove 
to  be  valuable. 

Having  assumed  the  quality  of^  heir,  in  an  unqualified  manner,  in 
those  judicial  proceedings,  after  the  inventory  was  made,  she  became 
liable  for  her  share  of  the  debts,  and  could  not  afterwards  be  relieved 
by  her  own  acts.  The  articles  1010  et  seq.,  cited  by  her  counsel,  do 
not,  in  my  opinion,  apply  to  the  state  of  facts  which  exists  in  this 
case. 

I  think  the  court  has  given  an  interpretation  to  article  988  ot  the 
Code  which  its  terms  do  not  sustain,  and  very  different  from  the  one 
given  to  it  in  the  case  o(  Le  Cesne  v.  Cottln,  2  N.  S.  475. 

Rehearing  refused. 
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g3    24^  Mrs.  Louisa  Reich,  Wife  of  Rhodor,  v.  Hyacinth e  Rosselin,  et  als. 

Plaintiff  applied  for  authority  to  borrow  money  to  a  Jndge  of  competent  Jiuisdiction,  and 
was  by  him  aathorized  to  borrow  it.  The  act  of  mortgage  was  not  consummated  until 
her  authority  to  borrow  had  been  obtained.  If  any  force,  threats,  or  improper  influence* 
were  brought  to  bear  upon  her  by  her  husband,  it  does  not  appear  that  the  defendant, 
who  loaned  the  money  upon  the  faith  of  the  authorization  of  the  judge  and  the  security 
of  the  mortgage  was,  in  any  manner,  a  party  to  it.  The  plaintift's  injunction  to  prevent 
the  sale  of  her  property  must  be  dissolTed. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynch, 
J.    B,  C,  Mix,  for  plaintiff  and  appellee.    Jerome  Meunier^  for  de* 
fend  ant  and  appellant. 

Morgan,  J.  Plaintiff  seeks  to  injoin  the  sale  of  her  property,  which 
lias  been  advertised  under  an  order  of  seizure  and  sale.  She  says  sbe 
was  forced  by  her  husband  to  effect  the  mortgage  for  which  she  is  now 
being  proceeded  against,  and  that  none  of  it  inured  to  her  benefit,  but 
went,  exclusively,  to  her  husband.  She  applied  for  authority  to  bor- 
row the  money  to  a  judge  of  competent  jurisdiction,  and  was  by  him 
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antborized  to  borrow  it.  The  act  of  mortgage  was  not  consummated 
until  her  authority  to  borrow  had  been  obtained.  If  any  force,  threatfti 
or  improper  influences  were  brought  to  bear  upon  her  by  hej  iiUi^band^ 
it  does  not  appear  that  the  defendant,  who  loaned  the  money  upon  the 
faith  of  the  authorization  of  the  judge  and  the  security  of  the  mortgage, 
was,  in  any  manner,  a  party  to  it. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  that  there  be 
judgment  for  the  defendant,  and  that  the  injunction  herein  granted  be 
dissolved,  with  costs  in  both  courts. 

Rehearinjj;  refused. 


No.  4922. 

Succession  of  Jean  Marie  Sarniquet  and  Interdiction  of  Phiix>- 

MENA  Sarniquet.     (Consolidated). 

In  1867,  in  oppoftition  to  an  application  of  the  natural  tatrix  of  Philomena  Samiqnet  fora 
■ale  ot  property  belonging  to  the  sacceaaion  of  Jean  Marie  Sarniquet,  father  of  eaid  PUI- 
omena,  Joaeph  Samiqnet  set  up,  without  aucceaa,  hia  title  aa  sole  legal  heir  of  hia  d#- 
eeaeed  brother,  said  Jean  Marie  Samiqnet  The  issue  is  therefore,  ru  judicata.  He  eia 
not  now  reviye  the  question  by  bringing  suit  and  alleging  that  Philomena  Samiqnetia 
not  the  legitimate  daughter  of  Jean  Marie  Sarniquet  and  not  entitled  to  his  property. 

The  prescription  of  ten  years'  is  also  pleaded  correctly.  Phi'omena  Sarniquet,  now  of  Mg^ 
but  an  idiot,  has,  through  her  tutrix,  been  in  possession  of  the  property  as  heir  for  twenty 
years.    Hence  the  prescription  of  ten  years  is  a  complete  bar  to  the  aotion. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tigsoi^ 
J.  W,  E,  Murphy  for  plaintiff  and  appellee.  Julien  A,  Seghen, 
for  defendants  and  appellants. 

Wylt,  J.  In  1852,  Jean  Marie  Sarniquet  died  leaving  a  small  sni>- 
eepsion  and  a  surviving  widow  and  three  minor  children. 

In  December  of  that  year,  Mrs.  Sarniquet  was  confirmed  as  natnri^ 
tutrix  and  in  that  capacity  and  as  widow  in  community  she  was  put  tn 
possession  of  the  property  belonging  to  said  succession. 

Siuce  then  all  the  children  have  died  except  one,  Philomena,  who  is 
of  age,  but  an  idiot,  residing  in  Kentucky,  where  she  was  interdicted 
and  John  Blackburn  appointed  her  guardian.  lu  1871,  John  Black- 
burn brought  suit  in  the  Second  District  Court  praying  to  be  recognized 
as  guardian  and  to  be  put  in  possession  of  all  the  property  bulongiug 
to  said  tutorship  on  the  ground  that  said  interdicted  person  is  the  sole 
surviving  heir  of  Jean  Marie  Sarniquet.  He  also  prayed  for  the  sale  Of 
the  property  and  for  authority  to  remove  the  proceeds  arising  from 
said  sale  to  Kentucky  where  be  lives  and  where  he  was  appointed 
guardian. 

This   was  opposed  by  Joseph  Sarniquet,  a  brother  of  the  deceased, 
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on  several  groands,  and  the  court  aastained  the  opposition  so  far  as  to 
require  the  mother  of  the  interdicted  person,  who  was  her  tnfriz,  to  be 
made  party,  which  was  done.  Subsequently,  Joseph  Sarn]qaetbroa]g;ht 
suit,  nlleging  that  Philomena  Sarniqnet  was  not  the  legitimate  dftngh- 
ter  of  Jean  Marie  Sarniqnet  and  is  therefere  not  entitled  to  the  prop- 
erty ;  he  also  prayed  to  be  recognized  as  tieir  and  put  in  possession, 
on  the  ground  that  he  is  a  brother   dt  the  deceased  and  his  sole 

legal  heir. 

In  bar  of  this  action  the  tutrix  and  John   Blackburn,  goardian, 
pleaded  : 

Fir8t — Res  iudicaia. 

Second — The  prescription  of  ten  years.  Pending  the  issue,  Joseph 
Sarniqnet  was  appointed  administrator  of  the  succession  ot  Jean  Marie 
Sarniquet.  It  was  then  agreed  that  the  cases  should  be  consolidated 
and  all  the  issues  be  tried  together.  The  tutrix  and  John  Blaok- 
bmnt  guardian,  reserrlng  the  benefit  of  the  exception  pleaded  in 
bar  of  Joseph  Samiquet^s  demand,  answered  to  the  merits.  The  court 
gave  judgment  in  favor  of  Joseph  Sarniqnet  recognizing  him  as  sole 
'^•ir  and  ordering  him  to  be  put  in  possession.  From  this  judgment 
'the  tntrlk^avrd  John  Blaokbum  bave  «pp«aled. 

We  think  tbe  court  erred  in  not  sustaining  the  exception  pleaded  iu 
bar  of  Joseph  ^amiquet^e  demand. 

In  IS>67,  iki  opposition  to  an  application  of  the  tutrix  for  a  sale  of '"tiie 
property  in  qnestion,  he  set  up,  without  success,  his  title  as  legal  heir 
of  his  brother,  Jean  Marie  Sarniqnet.  The  issue  is  resjudieaia.  Besides, 
Philomena  Sarniquet,  through  her  tutrix,  has  been  in  possession  of  the. 
property  as  heir  lor  twenty  years.  The  prescription  of  ten  years  is  a 
eomplete  bar  to  the  action. 

John  Blackburn,  guardian,  is  entitled  to  the  property  and  should  be 
cecognized  and  put  in  possession. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  annulled, 
and  it  is  now  ordered,  that  the  demand  of  Joseph  Sarniqnet  be  r^ect- 
ed,  and  it  is  ordered  that  John  Blackburn  be  recognized  as  guard- 
ian of  Philomena  Sarniquet  and  that  he  be  put  in  possession  of  the 
property;  that  he  be  authorized  to  sell  it  according  to  law  and  to  re- 
move the  proceeds  and  all  moneys  belonging  to  said  Philomena  Sarni- 
quet to  Kentucky,  where  he  was  appointed  guardian. 

It  is  further  ordered  that  Joseph  Sarniquet  pay  costs  of  this  appeal, 
and  also  costs  of  his  suit  to  be  recognized  as  heir,  and  costs  of  the  ap- 
plication ior  administration  in  the  court  below ;  the  other  costs  in  the 
court  below  to  be  paid  out  of  the  funds  of  Philomena  Sarniqnet  the  in* 
terdicted  person. 

Rehearing  refused. 
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No.  4924. 
State  of  Louisiana  v.  0.  H.  Shonhausbv. 

The  defendant  alleges  that  the  words  "  paper  oarrency  of  the  United  States,"  do  not  describe 
the  statutory  oflbnse  of  robbery. 

TbeohBTKoia  the  indictment  is  the  felonious  and  violent  taking  of  '^tbe  sam  of  seventaoD 
hdndred  and  forty-five  dollars  in  paper  currency  of  the  United  States  of  Ainericfk." 
This  comes  v  Ithln  the  law.    R.  S.  sec.  810. 

The objeodon  thai  ttfi  words  "proinisawy  note  of  the  value  of  three  hvndred  dollars,"  do 
not  conform  to  the  statute,  because  not  showing  that  it  was  for  the  payment  of  any 
specific  property,  is  not  well  founded. 

Section  ICKSl  malcea  it  sufficient  to  describe  "  the  instrument,  matter  or  thing  by  anj*  nnme  or 
desifcnalion  by  which  the  same  may  be  usually  known  without  setting  out  any  copy  or 
/ae  HfnUe  of  the  whole  or  any  part  of  such  instrument,  matter  or  thing.*' 

This  law,  as  stated  in  10  An.  S90,  cited  by  defendant,  is  an  exception  to  the  general  rule  of  the 
eommon  law  as  to  description,  and  is  complied  with  in  the  indictment  here. 

The  defendant's  bill  of  exceptions  to  the  refusal  of  the  Judge  to  grant  a  continuance  to 
enable  the  counsel  appointed  to  represent  him  to  prepare  the  defense,  can  not  be  main- 
tained. It  seems  there  were  three  days  between  the  appointment  and  the  trial  This  is 
sufficient  time  when  no  special  cause  is  shown  for  longer  delay,  nor  is  such  a  deli^ 
essentiid  in  itself. 

Ho  law  aathorices  to  move  for  attachments  against  absent  jurors  on  the  list,  in  order  to 
bring  a  greater  number,  when  there  are  enough  present  to  complete  the  panel.  It  is  a 
matter  in  the  Judge's  discretion;  and  the  non-attendance  of  some  of  the  Jurors  summoned 
and  not  excused,  is  not  good  cause  for  a  reftwal  to  go  to  trial. 

The  Judge  a  quo  did  not  err  when  refusing  to  admit  an  affidavit  against  the  wife  of  the 
defendant,  charging  her  with  receiving  stolen  property,  being  a  part  of  the  property 
described  in  the  indictment.    It  was  introducing  a  new  issue  from  the  one  at  the  bar. 

There  was  no  error  in  refusing  to  allow  the  defendant  to  propound  to  bis  own  witness  certain 
questions  which  are  specified  in  his  bill  of  exceptions.  If  intended  to  impeach  the 
witneas,  they  were  not  allowable  to  the  party  introducing  him.  Otherwise,  they  were 
irvelevant  to  the  issue. 

The  court  instructed  the  Jury  in  the  general  charge  that :  "  To  constitute  robbery  there 
should  be  actual  or  constructive  force."  This  was  correct,  and  substantially  what  the 
ooMPael  asked. 

The  court  was  also  asked  to  charge  that,  "in  the  proof  of  taking,  it  is  necessary  to  show 

that  tiie  goods  were  actually  in  the  possession  of  the  accused."    The  court,  in  giving  the 

charge,  added  the  words,  "or  constructively"  after  the  word    "actually"  and  before 

tbe  word  "  in."    There  was  no  error  in  this. 

The  bill  of  exceptions  to  permitting  a  witness  to  refer  to  his  books,  out  of  the  presence  of 

the  court,  in  order  to  refresh  his  memory,  was  not  well  taken. 
The  Jury  found  the  accused  guilty  of  robbery  and  larceny  on  the  indictment  containing  the 
two  oounts,  and  hereuiwn,  on  motion  of  the  Attorney  Oeneral,  a  noJZd  prosequi  was  en- 
tered on  the  second  count  ae  to  larceny,  and  the  accused  was  discharged  there  rom. 
Tbere  la  no  error  in  this  proceeding. 

APPEAL  from  the  First  District  Coart,  pariah  of  Orleans.  Abell,  J. 
CrimiDal  case.  A.  P.  Fi^ildy  Attorney  General,  for  the  State,  ap- 
pellee.    Waiter  H,  Sogers,  for  defendant  and  appellant. 

LuBRLiNG,  C.  J.  The  defendant  has  appealed  from  a  judgment  sen- 
tencing him  to  ten  years'  imprisonment  at  hard  labor,  and  assigned  as 
error. 

L  The  words  **  paper  currency  of  the  United  States  of  America," 
do  not  describe  the  statutory  offense  of  robbery. 

The  objects  in  the  statute  are:  the  robbery  or  larceny  of  "Bank 
notea,  obligations  or  bonds,  bills  obligatory  or  bills  of  exchange,  pro- 
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loiBSOTy  notes  for  the  payment  of  any  specific  property,  paper  bills  of 
credit,  certificates  granted  by  or  under  the  authority  of  this  State  or  of 
^e  United  States,  or  any  of  them,  shall  \^  punished/*  etc.  Revised 
Statutes  i  810. 

The  charge  in  the  indictment  is  the  felonious  and  violent  taking  of 
*Hhe  snm  of  $1745  in  paper  currency  of  the  United  States  of  Ametica." 
This  comes  within  the  law ;  but  if  there  were  a  fatal  variance  as  to 
tbis  object  or  item,  it  would  not  vitiate  the  indictment  as  to  the 
next. 

n.  The  words  ''  promissory  note  of  the  value  of  three  hundred  dol- 
lars" do  not  conform  to  the  statute,  not  showing  that  it  was  ''for  the 
payment  of  any  specific  property.'* 

Section  1051,  R.  S.,  makes  it  sufficient  to  describe  the  '*infi»truraent, 
matter  or  thing  by  any  name  or  designation  by  which  the  same  may 
be  usually  known,  without  setting  out  any  copy  or  foe  simile  of  the 
whole  or  any  part  of  such  instrument,  matter  or  thing.^ 

This  law,  as  stated  in  10  An.  230,  cited  by  defendant,  is  an  excep- 
tion to  the  general  rule  of  the  common  law  as  to  description,  and  is 
complied  with  in  the  indictment  here. 

The  defendant  insists  upon  his  bill  of  exceptions  to  the  refusal  of 
the  judge  to  grant  a  continuance  to  enable  the  counsel  appointed  to 
represent  him  to  prepare  the  defense.  It  seems  there  were  three  days 
between  the  appointment  and  the  trial.  This  is  sufficient  time,  where 
no  special  cause  is  shown  for  longer  delay.  Nor  is  such  a  delay  essen- 
tial in  itself. 

The  next  bill  is  to  the  refusal  of  the  judge  to  grant  a  continuance  to 
have  two  absent  jurors  attached,  and  for  the  return  of  twelve  others 
then  sitting  in  their  room  in  another  case.  The  judge  adds  that  the 
defendant  had  the  whole  panel  to  select  from,  except  two  or  three  who 
were  absent,  before  talesmen  were  called. 

As  paid  in  State  v,  Baldwin,  11  An.  81,  no  law  authorizes  to  move 
for  attachments  against  absent  jurors  on  the  list,  in  order  to  bring  in  a 
greater  number,  where  there  are  enough  present  to  complete  the  panel. 
It  is  a  matter  in  the  judge's  discretion;  and  the  non-attendance  of 
tome  of  the  jurors,  summoned  and  not  excused,  is  not  good  cause  for 
a  refusal  to  go  to  trial.    State  v.  Johnson,  11  An.  422. 

A  bill  was  taken  to  the  refusal  to  admit  an  affidavit  against  the  wife 
of  the  defeudaut,  charging  her  with  receiving  stolen  property,  bving  a 
part  of  the  property  described  in  the  indictment  herein.  The  jndge 
did  not  err.  It  was  introducing  a  new  issue  outside  of  the  one  at  bar. 
Nor  was  there  error  in  the  refusal  to  allow  defendant  to  propound  the 
Cbllowing  questions  to  his  own  witness^  a  detective  police  officer,  to 
wit: 
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First — ''Did  joa  execute  or  attempt  to  execute  the  search  warrant 
imaed  on  the  affidavit  against  Bosa  Schonhanseu,  made  by  Officer  Smith 
against  the  person  or  property  of  said  Mrs.  Schonhansen,  and  if  yea, 
with  what  result  f' 

Second — '*Did  you  not  say  to  the  accused,  after  his  arrest  and  while 
in  your  custody,  not  to  be  afraid  about  his  afljEiir;  that  you  had  the 
girls  (referring  to  female  witnesses  for  the  State)  fixed  all  right?'' 

Third — "Did  you  say  to  the  accused  that  you  would  give  him  one 
thousand  dollars  if  he  would  give  evidence  against  Julius  Socha,  his 
former  employer,  and  one  of  the  parties  indicted  with  the  said  ac- 
cused ?''  * 

If  intended  to  impeach  the  witness,  it  was  not  allowable  for  the 
party  introducing  him;  otherwise  they  were  irrelevant  to  the  issue. 

Counsel  for  accused  asked  the  court  to  charge  the  jury  that  ''to  con- 
stitute robbery,  there  must  be  actual  violence  inflicted  on  the  person 
robbed,  or  such  demonstrations  or  threats  under  such  circumstances  as 
to  create  in  him  reasonable  apprehension  of  bodily  injury."  The  court 
iostrncted  the  jury  in  the  general  charge  that  '*to  constitute  robbery, 
there  should  be  actual  or  constiuctive  force,"  and  repeated  it  when 
asked  as  above.  This  was  correct,  and  substantially  what  the  counsel 
asked.    Greenleaf  on  Evidence,  vol.  3,  §  229. 

The  court  was  also  asked  to  charge  that,  '*  in  the  proof  of  taking,  it 
is  necessary  to  show  that  the  goods  were  actually  in  the  accused's 
possession."  The  court,  in  jiving  the  charge,  added  the  words  *'or 
constructively"  after  the  word  "actually"  and  before  the  word  "in." 
There  was  no  error  in  this.    See  Greenleaf  on  Evidence,  vol.  3,  $  228. 

The  bill  of  exceptions  to  permitting  a  witness  to  refer  to  his  books, 
out  of  the  presence  of  the  court «  in  order  to  refresh  his  memory,  was 
not  well  taken.     Greenleaf  on  Evidence,  vol.  1,  $  437. 

The  jury  found  the  accused  guilty  of  robbery  and  larceny  on  the 
indictment  containing  the  two  connts,  whereupon,  on  motion  of  the 
Attorney  General,  a  noUe  prosequi  was  entered  on  the  second  count  as 
to  larceny,  and  the  accused  was  discharged  therefrom.  There  was  no 
error  in  this.    4  An.  31,  434. 

Judgment  affirmed. 

Rehearing  refused. 
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Faokard  r.  Obet* ,  Atwilto  ft  Co. 

No.  9005. 

J.  Q.  Packard  t;.  Obbr^  Atwatbr  &  Co.  J.  Q.  Packard  v,  Obkr^ 
Atwater  &  Co.,  Garrard  &  Craig,  and  John  P.  Moorb.  (Con- 
Bolidated.) 

Compromises  bare  no  Immnnlty  from  decrees  of  nnllfty,  where  errors  of  ^t  bearing  npon 
the  principal  oanae  of  the  compromise  and  coupled  with  firand,  are  shown  to  exist,  and  in 
SQch  oases,  said  compromises  must  be  declared  nail  and  void. 

APPEAL  from  the  Sixth  District  Coart,  parifih  of  OrleaDS.     Ooolejf,  J. 
A,  JV.  d  W.  F.  Ogden,  for  plaintiff  and  appellee.    B,  d  H.  Marr^ 
Wm.  H,  Hunt,  Bemmes  <&  Moitf  for  defendants  and  appellants. 

Wtly,  J.    In  February,  1668,  Ober,  AtwHter  &  Co.,  sned  the  firm  of 
Packard  &  Co.,  composed  of  John  Q.  Packard  and  James  B.  Packard, 
in  the  Fifth  District  coart,  parish  of  Orleans,  for  $17,896  66,  lor  bal- 
ance of  account  due  them  as  factors.    In  answer  to  this  suit  the  plain'* 
tiff  John  Q.  Packard^  pleaded  a  general  denial ;  alleged  that  he  and 
J.  B.  Packard  were  ordinary  partners  engaged  in  cultivating  planta* 
tions  in  the. parishes  ol  Concordia  and  Tensas;  denied  that  they  were 
in  any  sense  commercial  partners,  and  alleged  *'That  on  the  eighteenth 
of  May,  1867,  this  defendant  and  the  said  J.  B.  Packard  as  ordinary  co- 
partners, were  jointly  indebted  to  the  plaintiffs  for  advances  of  money 
and  supplies  to  carry  on  the  business  of  planting,  amounting  to  the  sum 
of  $ld,d03  49,  and  no  more ;  that,  on  or  abont  the  twenty-fifth  of  May,. 
1867,  the  said  indebtedness  was  fully  paid  and  extinguished  in  the  fol- 
lowing  manner,   to  wit :    The  plaintiffs  purchased  of  defendants  the 
''Live Oak"  plantation,  situated  in  the  parish  of  Concordia,  and  on  the 
last  named  day,  defendants  duly  conveyed  said  plantation  to  the  plain- 
tiffs  by  public  act  passed  before  the  recorder  of  Concordia  parish  and 
duly  accepted   by  plaintiffs  for  and  in  consideration  of  the  sum  of 
$10,000,  which  sum  was  to  be  applied  in  part  payment  of  said  balance 
$18^:^03  49,  and  the  balance,  to  wit:  the  sum  of  $8d03  49,  was  settled 
and  paid  by  the  individual  note  of  said  J.  B.  Packard,  made  and  deliv- 
ered to  the  said  Ober,  Atwater  &  Co.,  on  or  abont  the  twenty-fifth  or 
May,  1867,  which  note  has  since  been  fully  paid  to  the  plaintiffs  by  the 
said  J.  B.  Packard."        *        *        *        He  further  alleged  that  since 
said  da>e  the  said  Ober,  Atwater  &  Co.,  have  made  other  advances  of 
supplies  and  money  for  planting  purposes,  the  precise  amount  of  which 
he  is  unable  to  state,  but  for  a  less  amount  than  is  claimed  by  plaintifih. 
in  their  petition,  and  that  all  the  advances  so  made  have  been  fully- 
paid  by  large  snms  received  by  them  from  California  for  him  (the  exact 
amount  he  is  not  able  to  state  because  they  have  not  rendered  him  an 
account)  and  by  the  receipt  of  eighty-six  bales  of  cotton  from  him,  the 
product  of  the  crop  of  1867,  the  proceeds  of  the  sale  thereof  still  re- 
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m^fniDg  in  the  hands  ot  said  Ober,  Atwatx^r  &  Co.,  and  anaccoanted 
for,  but  this  defendant  is  informed  and  believes  they  amount  to  the  sum 
of  f6500,  and  also  by  the  receipt  ot  the  proceeds  of  3000  sacks  of  seed 
fro^  the  plantation  in  the  parish  of  Tensas,  and  that  when  the  defend- 
ants are  duly  and  properly  credited  with  the  money  received  from  Cal- 
fotnia  and  the  proceeds  of  said  consignments,  he  alleges  that  the  de- 
mands or  the  plaintiffs  against  him  will  be  found  to  be  fully  canceled 
and  paid. 

These  are  the  averments  of  t)ie  answer  which  was  filed  on  the  tenth 
of  March,  1868.  Ou  the  twenty-fourth  ol  Septi'mber,  1868,  Ober,  At- 
water  &.  Co.,  filed  a  supplemental  petition,  showing  that  since  filing 
the  original  petition,  the  indebtedness  of  the  defendants,  Packard  &  Co., 
to  them  had  been  reduced  to  $16,570  45,  and  they  prayed  for  and  ob- 
tained a  writ  of  attachment  on  the  gronnd  that,  John  Q.  Packard  was 
aboat  leaving  the  State  permanently.  Under  this  writ  the  sheriff  seised 
all  the  products  and  movables  of  John  Q.  Packard  ou  the  Yiamede 
pliMtatiou  in  the  parish  of  Tensas. 

On  the  twenty -seventh  of  November,  1868,  John  Q.  Packard  com- 
promised this  suit  with  Ober,  Atwater  A^  Co.,  fixing  the  amount  of  his 
indebtedness  to  them  at  $12,000 by  mutual  coniaent;  "and  all  demands 
of  the  one  against  the  other  are  hereby  merged  and  included  in  said 
sum  of  $12,000." 

It  was  further  agreed  that  all  the  property  attached  nhould  be  <?eliv- 
ered  to  Ober,  Atwater  &  Co.,  at  thf)  appraised  value  thereof  at  tlietime 
the  attachment  was  levied,  except  1000  bushels  of  corn  reserved  to  pay 
the  rent  due  by  Packard  for  the  Viaroede  plantation;  the  cotton  gath- 
ered and  to  be  gather^!,  was  to  be  shipped  to  Ober,  Atwater  &  Go., 
and  sold,  and  tbe  broom  corn  was  likewise  to  be  sent  to  market  and 
sold.  Out  of  the  estimated  value  of  the  property  and  the  proceeds  of 
tbe  crops  to  be  shipped  to  market  and  soht,  Ober,  Atwater  &  Co.,  were 
to  pay  certain  privilege  claims  and  the  WHges  and  rations  of  the  labor- 
ers and  overseer  on  said  plantation — the  expense  of  saving  the  crop 
amd  the  costs  of  suit.  Th«  costs  of  attachment  and  ot  keeping  the 
property  while  in  the  custody  of  the  sheriff'  and  the  fee  ot  Packard's 
attorney  were  also  to  be  paid  by  Ober.  Atwater  &Co. 

The  residue  ot  the  property  and  proceeds,  after  paying  the  specified 
claims,  waM  to  be  applied  to  the  payment  of  the  $12,000  due  by  Pack- 
ard to  Ober,  Atwater  &  Co.  If  any  surplus  remained  it  was  to  be  paid 
over  to  Packard  ;  and  if  there  was  a  deficit,  Packard  authorised  his  at- 
torney to  confess  judgment  for  the  amount  thereof,  with  eight  percent, 
interest  and  with  a  stay  of  execution  for  twelve  months. 

In  February,  1869,  the  plaintiff  John  Q.  Packard,  brought  this  suit 
to  annul  the  compromise  of  the  twenty-seventh  of  November,  1868,  attd 
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to  recover  from  the  defendants  Ober,  Atwater  &  Co.,  the  sam  $25,000, 
the  value  of  hie  property  on  the  Yiamede  plantation,  obtained  by  them 
in  virtue  of  said  compromise.  He  also  sued  Ober,  Atwater  &  Co.,  and 
the  sureties  on  the  attachment  bond  for  $25,000  damages  for  illegally 
attaching  his  said  property. 

These  two  suits  are  consolidated,  and  the  judgments  adverse  to  the 
defendants  rendered  therein  by  the  court  a  qua,  are  now  submitted  for 
revision  to  this  court.  We  will  first  examine  the  suit  to  annul  the 
compromise  and  to  recover  the  value  of  the  property  received  by  Ober, 
Atwater  &  Co.,  in  virtue  thereof. 

The  plaintiff  alleges  that  said  settlement  or  compromise  ''  was  made 
in  error  and  under  a  mistake  of  facts  on  his  part — and  through  fraud* 
ulent  practices  on  the  part  of  the  defendants  in  this,  that  believing  the 
defendants  to  be  honest  men,  and  not  being  familiar  with  matters  of 
acconnt,  he  believed  the  sum  sued  for  by  them  to  be  the  true  sum  for 
which  he  was  liable,  less  such  payments  as  had  been  made,  but  since 
said  settlement  he  has  learned  that  the  defendants  have  overcharged 
him  by  way  of  usurious  interest,  illegal  and  exorbitant  commissiona, 
and  by  errors  in  footings  and  double  entries,  in  the  full  amount  of  six 
thousand  dollars.*'  He  also  alleges  that  he  was  entitled  to  certain 
credits  besides  those  appearing  in  the  account  of  Ober,  Atwater  &  Co. 
*'  And  petitioner  further  says,  that  before  said  settlement  he  was  led  to 
believe,  and  believes,  through  statements  made  by  defendants  and  tes- 
timony which  petitioner  then  believed,  that  the  said  deed  made  by  him 
of  the  Live  Oak  plantation  to  defendant,  Albert  G.  Ober,  for  the  benefit 
of  said  firm  of  Ober,  Atwater  &  Co.,  had  not  been  accepted  by  John 
Janney,  the  duly  authorized  agent  of  the  defendants,  a  fact  which  the 
petitioner  could  not  know,  for  the  reason  that  the  acceptance,  if  made  at 
all,  was  made  in  his  absence,  and  laboring  under  said  belief  he  made 
said  settlement  without/  taking  into  account  the  payment  of  the  ten 
thousand  dollars  to  be  credited  for  the  conveyance  of  said  Live  Oak 
plantation;  and  since  said  settlement  petitioner  has  learned  that  said 
deed  was  dojy  accepted  by  the  said  agent,  John  Janney,  and  the  same 
is  binding  upon  the  defendant,  and  for  the  conveyance  of  said  Live 
Oak  plantation  he  should  be  credited  on  the  account  exhibited  against 
him  in  said  suit  in  the  full  sum  of  ten  thousand  dollars.  That  if  all 
said  errors  are  corrected  in  said  account  and  all  his  payments  therein 
are  duly  credited  he  believes,  and  therefore  avers  the  fact  to  be,  that 
at  the  time  of  said  settlement  he  was  not  and  is  not  now  indebted  to 
the  defendants  to  any  extent  whatever."  That  in  consequence  ot  said 
settlement,  **  made  in  error  and  induced  through  the  deception  and 
the  fraudulent  practices  of  the  defendants,'*  they  have  obtained  hia 
property,  worth  $25,000. 
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The  prayer  of  the  petition  is  that  said  gettlt-meDt  be,  declared  a 
nallity  and  set  aside,  and  that  petitioner  bave  judgment  against  tbe 
defendants  for  said  som. 

The  allegation  that  the  defendants  charged  asarioas  interest  and 
commissions,  is  no  gronnd  to  annul  the  compromise;  because  the 
accounts  containing  them  had  been  rendered  to  him  before  the  com- 
promise, and  he  did  not  act  in  error  on  that  account.  The  errors 
complained  of  in  the  footings  and  double  entry,  and  also  the  allegation 
that  the  defendant  is  entitled  to  certain  credits  besides  those  appear- 
ing in  the  account  of  Ober,  Atwater  &.  Co.,  are  not  established  by  the 
proof  in  the  record.  Besides  the  plea  of  payment  filed  in  the  suit  on 
the  tenth  March,  1868,  admitted  the  correctness  of  the  said  account. 
The  sole  ground,  then,  for  annulling  the  compromise  is  the  alleged 
error  as  to  the  acceptance  of  the  deed  of  the  Live  Oak  plantation  by 
Janney,  the  agent  of  the  defendants. 

The  plaintiff  contends  that  it  was  an  actual  giving  in  payment  to 
Ober,  Atwater  &  Co.,  though  in  the  form  of  a  sale,  for  ten  thousand 
dollars  cash  to  Albert  G.  Ober.  The  defendants,  however,  contend 
that  it  was  intended  merely  as  collateral  security  for  the  debt  of 
$18,303  49,  due  by  plaintiff  to  them. 

The  error  which  plaintiff  insists  vitiates  the  compromise,  is  that  he 
was  led  by  the  statements  of  the  defendants  to  believe  that  Janney, 
their  agent,  had  not  accepted  the  deed  at  the  time  of  the  compromise. 
It  appears  that  in  May,  1867,  the  plaintiff  made  a  written  agreement 
with  Albert  G.  Ober  to  sell  him  the  Live  Oak  plantation,  in  the  parish 
of  Concordia,  for  ten  thousand  dollars  cash,  the  vendor  retaining  pos- 
session till  first  January  following,  and  reserving  the  right  to  redeem 
it  by  returning  the  purchase  price;  the  vendee  was  not  to  bind  himself 
to  pay  any  of  the  existing  mortgages  on  the  property. 

On  the  twenty-second  May,  1867,  John  Q.  Packard  and  J.  B.  Pack- 
ard ai  )H  anil  b*  fore  the  recorder  of  the  parish  of  Ctnicordia  to  pass  the 
deed  })ur.-iiaiit  lo  agreement.  Albert  G.  Ober  wrote  (o  John  Janney, 
advising  him  of  ihe  p  oposed  contract  and  aski.  g  hiiu  to  aecejiC  the  act 
in  his  behalf.  Wheu  the  notary  came  to  draw  the  deed  he  inserted  a 
clause  binding  Ober  to  pay  a  special  mortgage  of  $7500  existing  on  the 
property,  believing  it  was  necessary  to  do  so  in  order  to  make  a  valid 
act.  The  Packards  being  in  a  hurry  signed  the  act  and  left.  Janney 
was  not  present.  When  he  came  to  examine  the  instrument  he  refused 
to  accept  it,  because  it  was  not  drawn  according  to  the  agreement  of 
the  parties.  In  July,  1867,  Albert  G.  Ober  wrote  to  Janney,  telling  him 
that  he  did  right  in  not  accepting  the  deed,  because  it  was  not  drawn 
according  to  instructions,  but  advising  him  now  to  accept  it,  and  to  let 
the  error  stand,  till  corrected  by  the  Packards  hereafter. 
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Under  tlifs  ingtraction  the  deed  was  accepted  by  JaDDey,  aTthongh 
he  seems  to  have  entirely  forgotten  it  and  also  the  receipt  of  the  letter 
of  July,  1867.  About  the  time  of  the  compromise  he  told  Ober  he  had 
not  accepted  it ;  Ober  toM  Sheldon,  the  attorney  of  Packard ;  and  a  few 
days  afterwards  Janney,  Ober,  Sheldon  and  Packard  happen  to  meet 
on  a  steamboat,  and  Janney  told  tlu^m  he  had  not  signed  the  act. 
Even  at  the  trial  Janney  sweiirs  he  could  not  recollect  having  signed 
the  deed,  or  the  receipt  of  the  letter  of  July,  1867,  but  his  genuine  sig- 
nature was  affixed  to  the  instrument  and  the  letter  was  attached 
thereto  showing  his  autl-ority  to  accept.  It  is  very  certain  that  Janney 
was  honestly  mistaken,  for  he  could  have  had  no  motive  in  misinform* 
ing  the  parties.  Ober  swears  he  believed  the  statement  of  Janney  to 
be  true  at  the  time  the  compromise  was  made;  he  informed- Sheldon 
thereof,  but  had  no  communication  whatever  on  the  subject  with 
Packard.  The  compromise  \i'as  suggested  by  the  attorneys  while 
taking  testimony  in  the  case. 

Sheldon,  the  attorney  of  Packard,  swtars:  ^'That  the  settlement 
was  made  in  the  belief,  on  my  pnrt,  that  the  facts  as  to  the  deed  were 
very  doubtful  at  least,  if  not  decidedly  against  Mr.  Packard;  and  I 
never  had  an  intimation  that  the  amount  sued  for  by  Ober,  Atwater 
&  Co.  was  otherwise  than  correct,  and  I  am  confident  that  Mr.  Pack- 
ard believed  that  they  rendered  to  him  accurate  accounts,  until  some 
time  after  the  settlement,  although  he  has  never  been  convinced  that 
Mr.  Janney  did  not  sign  the  deed,  and  upon  this  point  I  think  he 
yielded  to  my  judgment,  and  I  was  decidedly  of  the  opinion  that  if  he 
could  get  a  deduction  of  half  the  amount  expressed  in  the  deed,  or 
nearly  so,  it  would  be  best  for  him ;  and  I  believe,  from  present  recol- 
lection, that  nearly  that  sum  was  deducted." 

So  it  appears  from  the  testimony  of  his  legal  adviser  that  Packard 
has  never  been  convinced  that  Mr.  Janney  did  not  sign  the  deed,  but 
yielded  on  this  point  to  the  judgment  of  his  attorney,  who  was  of  the 
opinion  that  it  he  could  get  a  deduction  of  neaily  half  the  amount 
expref>sed  in  the  deed  it  would  be  best,  and  nearly  that  sum  was  de- 
ducted in  the  compromise.  But  why  should  Packard  be  in  ignorance 
as  to  the  acceptance  of  the  deed,  an  authentic  act  which  had  been 
standing  for  a  year  and  five  months  recorded  in  the  parish  of  Concor- 
dia, an  adjoining  parish  to  his  residence  ?  Besides,  as  a  defense  to  the 
suit,  eight  months  before  the  compromise  he  specially  pleaded  that  he 
had  conveyed  in  part  settlement  of  the  demand  the  Live  Oak  planta- 
tion, and  that  the  deed  was  ''duly  accepted."  Is  it  to  be  supposed 
that  a  party  who  is  sued  for  (17,896  66,  and  who  has  discharged 
(10,000  thereof  by  the  giving  in  payment  of  a  plantation,  will  remain 
in  ignorance  of  the  consummation  of  the  deed  for  eight  months  after  he 
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sets  np  this  defense,  when  be  knows  that  the  desired  information 
stands  upon  the  pablic  records  of  an  adjoining  parish  and  an  aiithenti- 
Aftted  copy  of  the  deed  can  be  had  at  a  small  expense  and  with  a  little 
delay  t  How  eoold  there  be  any  difficalty  or  doabt  abont  the  accept- 
ance of  the  deed.  The  act  was  anthentic,  and  of  conrse  Janney  had 
to  sign  it  in  the  preseeoe  of  the  recorder  and  two  witnesses. 

We  are  of  the  opinion  that  if  Packard  made  the  compromise  in  error 
of  fact  in  respect  to  the  acceptance  of  the  deed,  he  was  in  no  maotter 
misled  by  the  defendants ;  and  it  was  beoauee  he  failed  to  nse  reason- 
able diligence  to  get  the  information  where  be  knew  it  could  andonbt- 
.edly  be  toand  with  little  delay  and  at  trifling  expense.  This  was  the 
most  important  defense  to  the  sait  which  he  had  eight  months  belove 
pleaded,  and  no  prudent  man  would  abandon  it  in  the  comproniise  if 
he  thoaght  it  a  good  defense  without  making  some  exertion  to  procnre 
evidence  of  the  fact,  daring  the  period  of  that  eight  months.  Besides, 
if  the  plaintiff  had  seen  fit  he  could  have  protected  himaelf  by  inaevt- 
ingin  the  act  of •  compromise  a  olaase  that  it  was  made  upon  theooB- 
dition  that  the  deed  or  act  of  giving  in  payment  had  not  baen  con- 
.aommated  by.acoeptance. 

It  does  not  appear  that  Albert  G.  Ober  has  ever  obtained  posseasion 
of  the  Live  Oak  plantation  ;  on  the  contrary,  we  find  in  the  recc^rd  a 
notarial  act  in  which,  in  a  few  weeks  after  the  compromise,  he  re- 
DouBcea  and  disclaims  any  title  whatever  to  said  plantation  and. aban- 
dons the  same  to  John  Q.  Packard  and  James  B.  Packard. 

The  compromise  which  the  plaintiff  seeks  to  annul  was  made  hy 
mutual  consent  of  himself  and  the  defendants  for  the  purpose  of  put- 
ting an  end  to  the  law  suit  between  them,  and  he  preferred  it  to  the 
hope  of  gaining,  balanced  by  the  danger  of  losing ;  it  has  a  force  equal 
to  the  authority  of  the  thing  adjudged.  Bevised  Code,  articles  9070, 
3078.  It  ought  not  to  be  annulled  for  the  reasons  set  up  by  the 
plaintiff. 

Entertaining  this  view  of  the  subject,  it  becomes  unnecessary  to  ex- 
amine the  other  questions  presented  in  the  case. 

As  the  compromise  can  not  be  annulled,  the  suit  upon  the  attach- 
ment bond  must  be  rejected  because  it  is  one  of  the  issues  settled  in 
the  compromise. 

It  is  therefore  ordered  that  each  of  the  judgments  in  these  consoli- 
dated cases  be  annulled  and  reversed,  and  that  there  be  judgment  in 
both  suits  for  the  defendants  with  costs.  It  is  further  ordered  that 
.the  reoonventional  demand  be  rejected  as  of  nonsuit,  and  the  right  be 
reserved  to  each  of  the  litigants  in  a  sepaiate  suit  to  demand  the  in- 
foreement  of  the  reciprocal  obligations  of  the  compromise. 
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Taliaferro,  J.  The  main  queetion  in  this  cane  is  as  to  the  legal 
and  bioding  force  of  the  compromise  entered  into  between  the  parties 
on  the  twenty-seventh  of  November,  1868.  The  facts  npon  which 
Packard,  the  plaintiff,  bases  his  right  to  claim  an  annulment  of  the 
compromise  appear  to  be  these :  That  in  the  spring  of  1867  a  settle- 
ment of  accounts  took  place  between  the  parties  and  the  indebtedness 
of  the  plaintiff  fixed  at  $18,313  49 ;  that  in  payment  and  liquidation 
of  this  sum  he  sold  to  the  defendants  the  Live  Oak  plantation  in  the 
parish  of  Concordia  for  (10,000,  and  for  the  remainder,  (8303  49,  he 
executed  his  promissory  note ;  that  the  deed  of  conveyance  he  signed 
in  Yidalia  before  the  recorder  of  the  parish  of  Concordia  on  the 
twenty-seventh  of  May,  1867;  that  defendants  anthorized  Joiin  Janney 
to  accept  the  act  and  sign  it  for  them,  which  he  subsequently  did  bat 
not  at  the  time  the  plaintiff  signed  it;  that  on  the  twenty -ninth  of 
Febrnary,  1868,  he  was  saed  by  Ober,  Atwater  &  Co.  for  the  sum  of 
$17,896  60.  ' 

In  defense  of  this  suit  Packard  set  up  payment  by  sale  of  the  Live 
Oak  plantation  and  the  note  for  $8303  49,  execnted  by  him  at  the 
settlement  in  May,  1867.  In  September  following,  the  defendants  took 
out  a  writ  of  attachment  and  seized  the  crop  of  the  plaintiff  on  the 
Yiamede  plantation  in  the  parish  of  Tensas,  together  witli  a  number 
of  mules,  farming  utensils,  etc.  This  attachment  was  sued  out  upon 
an  affidavit  that  the  plaintiff  was  about  to  depart  permanently  from 
the  State.  A  motion  was  made  to  set  aside  the  attachment,  and  pend- 
ing this  motion  the  plaintiff's  counsel  was  informed  by  one  of  the 
defendants  that  Janney  had  not  signed  the  deed  for  the  Live  Oak 
plantation,  and  in  a  few  days  afterward  the  plaintiff's  counsel  saw 
Janney  himself  and  he  informed  the  counsel  that  he  had  never  signed 
the  act.  During  the  progress  of  the  trial  suggestions  took  place  be- 
tween the  counsel  of  the  parties  that  a  compromise  had  better  be  made. 
The  plaintiff's  counsel  informed  him  of  the  statements  that  had  been 
made  in  relation  to  the  signing  of  the  deed  by  Janney,  and  he  sug- 
gested under  that  state  of  affairs  that  Packard  had  better  agree  to  a 
settlement.  This  at  first  he  declined,  but  afterward  he  acceded  to  the 
proposition,  and  the  compromise  was  entered  into.  Packard  now 
asseverates  that  he  was  induced  to  enter  into  this  compromise  solely 
under  the  belief  that  the  deed  had  not  been  accepted,  and  the  contract 
of  sale  of  the  Live  Oak  plantation  not  consummated,  and  that  his  sup* 
posed  payment  of  $10,000  of  his  indebtedness  to  Ober,  Atwater  &  Co. 
was  a  failure.  We  imagine  that  compromises  have  no  immunity  from 
decrees  of  nullity  where  error  of  fact,  bearing  upon   the  principal 
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cauee  of  the  compromise,  and  coapled  with  fraad,  Rre  shown  to  exist. 
Here  the  error  of  fact  alleged  is,  that  Packard  believed  when  he  en- 
tered into  the  compromise  that  Janney  had  not  signed  the  act  of  sale 
when  the  trath  was  that  he  had  signed  it^  that  this  belief  had  been 
broaght  abont  by  the  defendants  ;  and  supposing  he  would  be  unable 
to  maintain  his  payment  of  $10,000  of  his  debt  to  the  defendants  by 
the  transfer  to  them  of  the  Live  Oak  plantation,  he  acceded  to  the 
compromise.  To  determine  the  plaintiff's  right  lo  be  relieved  from  the 
effect  of  this  compromise  we  must  look  closely  to  the  facts  as  we  find 
them  in  the  record. 

On  the  part  of  the  defendants  it  was  sought  to  be  shown  that  the 
deed  to  the  Live  Oak  plantation  was  in  reality  only  intended  to  oper- 
ate as  collateral  security  or  as  a  mortgage  to  secure  the  payment  of  the 
debt  owing  to  the  defendants  by  plaintiff.    But  the  instrument  must 
apeak  for  itself.   It  seems  clearly  to  be  a  sale  with  right  of  redemption. 
In  drawing  up  the  act,  the  notary  introduced  of  his  own  motion  a  clause 
by  which  the  purchaser  was  held  bound  to  pay  an  outstanding  mort- 
gage debt  against  the  plantation  of  abont  $7000.    Janney,  it  seems, 
who  was  the  agent  or  atiorney  in  fact  of  Ober,  Atwater  &  Co.  author- 
ized to  accept  and  sign  the  act  for  them  refused  to  accept  it,  as  it  con- 
tained this  stipulation  not  agreed  to  by  his  principals.     We  find  in  the 
record  an  act  called  '^a  rescission,''  purporting  to  be  explanatory  of  the 
deed  of  sale  of  the  plantation  as  to  the  stipulation  we  have  mentioned 
as  having  been  introduced  by  the  notary  and  ignoring  the  same,  and 
further  declaring  the  intention  oi  the  parties  to  rescind  the  entire  act 
and  binding  Packard  to  execute  a  mortgage  on  the  Live  Oak  planta- 
tion to  secure  his  indebtedness  to  defendants.   This  explanatory  act,  it 
seems,  was  never  consummated.    As  shown  by  the  record,  it  was  not 
signed  by  any  of  the  parties.    We  understand  that,  afier  this  time  and 
with  full  knowledge  on  the  part  of  Ober,  Atwater  &  Co.  of  the  con- 
tents of  the  deed  of  the  Live  Oak  plantation,  they  authorized  Janney 
to  sign  the  act,  trusting  to  some  other  arrangement  by  which  to  be 
held  harmless  against  the  stipulation  to  pay  the  outstanding  mortgage 
Dote  against  the  property.     A  singular  state  of  doubt  and  uncertainty 
amounting  almost  to  perplexity  arose  in  regard  to  whether  or  not 
Janney,  as  the  agent  of  the  defendants,  ever  signed  the  deed  in  ques* 
tion.    Janney  had  declared  that  he  had  no  recollection  whatever  of 
having  ever  signed  it,  and,  in  broader  terms  perhaps,  that  he  had  not. 
K    The  counsel  for  the  plaintiff  states  that  pending  the  proceedings  re- 
lating to  the  attachment,  Ober  came  to  his  office  and  told  him  he  had 
investigated  the  question,  and  had  employed  experts  to  examine  the 
ori^nal  deed  and  compare  Mr.  Janney's  real  signature  with  that  to  the 
deed,  and  they  had  pronounced  the  signature  not  genuine,  and  that 
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Mr.  Janney  denied  that  he  ever  signed  the  deed  at  all.  The  coaoBel 
farther  stated  lu  his  testimony  that,  in  a  day  or  two  after,  he  saw  Jan- 
ney and  asked  him  about  it,  and  that  Janney  told  him  that  he  h^d 
never  signed  the  deed,  and  woald  so  swear.  These  statements  of  Olier 
and  Janney  were  communicated  to  Packard,  and  used  by  his  connael 
to  induce  him  to  enter  into  the  compromise.  From  the  drift  of  the 
evidence  bearing  upon  the  views  and  motives  of  the  parties  in  regard 
to  this  act  of  compromise,  we  think  it  shows  that  it  was  willingly  and 
even  with  avidity  sought  for  on  the  part  of  the  defendants,  while  on 
the  part  of  the  plaintiff  it  was  at  first  rejected  and  afterwards  agreed 
to  with  some  degree  of  reluctance,  and  finally  gone  into  solely  on  the 

advice  of  his  counsel,  who  seems  to  have  been  sutiefied  that  the  deed 
of  sale  had  not  been  consummated. 

It  would  be  well  now  to  look  at  the  situation  of  things  and  the  atti- 
tude of  the  parties  at  the  time  they  entered  into  this  compromise  act. 
In  regard  to  the  signing  of  the  deed  by  Janney,  the  truth  is  that  it  waa 
signed  by  him ;  for,  several  months  after  he  signed  it,  he  went  to  Yida- 
lia  and  examined  the  deed,  and  he  states  in  his  evidence  that  the  sig- 
nature was  hiB  and  that  he  had  signed  it.  It  is  clear,  we  think,  that 
when  he  agreed  to  the  compromise,  Packard  was  in  ignorance  ot  the 
fact  that  Janney  had  signed  the  deed,  but  believed  that  i.e  had  not. 
It  is  in  proof  that  during  the  year  1868,  Packard  was  cultivating  a  flqe 
plantation  in  the  parish  of  Tensas,  which  he  had  leased  tliat  year  at  a 
moderate  price;  that  he  was  to  pay  in  corn  to  be  raised  on  the  place; 
that  he  had  a  large  crop  growing  upon  the  place — about  three  hundred 
acres  in  cotton,  and,  besides,  one  hundred  and  twenty  acres  in  broom 
corn  and  one  hundred  and  eighty  acres  in  corn ;  that  the  heason  waa 
propitious  and  that  his  crop  bade  fair  to  yield  abundantly;  that  it  was 
considered  the  finest  crop  that  year  in  the  neighborhood.  His  pros- 
pects were  fair  and  flattering.  The  prices  that  season  were  inviting, 
and  he  was  justified  in  anticipating  large  profits  from  his  labor  and 
industry.  With  the  means  he  had  a  right,  under  these  circumstances, 
to  expect  from  the  proceeds  of  his  crops,  what  he  thought  to  be  his  in- 
debtedness to  Ober,  Atwater  &  Co.  might  readily  have  been  paid  off*. 
He  rested  satisfied  with  the  state  in  which  he  believed  his  indebted- 
ness to  them  existed,  namely :  that  he  had  paid  them  $10,000  by  the 
sale  of  the  Live  Oak  plantation,  leaving  a  balance  of  something  leas 
than  that  sum  due  them  by  note.-  It  would  seem,  then,  that  he  had  no 
interest  in  entering  into  the  compromise. 

On  the  other  hand,  Ober,  Atwater  &  Co.,  without  sufficient  pru- 
dence, if  not  unjustifiably,  took  out  an  attachment,  and  caused  his 
entire  crop,  work  animals,  agricultural  implementS|  and  all  his  i^* 
pliances  for  carrying  on  a  prosperous  and  promising  business  to  be 
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seized  and  taken  out  of  his  posaession  and  control,  and  snbjected  to 
the  management  of  the  sheriff  and  such  keepers  as  he  might  appoint. 
The  ruinons  and  disastrous  consequences  resulting  to  Packard  from 
this  act  is  abundantly  shown  by  the  evidence.  A  general  demoraliza- 
tion at  once  took  place  among  the  laborers  on  the  plantation.  They 
became  alarmed  for  fear  of  losing  their  wages,  and  refused  to  continue 
their  labor.  Two  weeks  intervened,  during  which,  in  the  height  of 
the  cotton  picking  season,  nothing  was  done  towards  gathering  the 
crops.  Laborers  could  only  be  induced  to  return  upon  assurances  of 
higher  wages  promptly  paid.  It  is  shown  that  cotton  in  the  seed 
stored  in  outhouses  was  stolen ;  that  a  system  of  pillaging  took  place, 
intruders  from  the  adjoining  plantations  going  on  the  place  and  pick- 
ing and  carrying  off  cotton;  that  a  large  quantity  of  the  broom  corn 
was  damaged  from  lying  on  the  ground  after  being  cut  and  not  attended 
to;  that  other  portions  of  it  were  awkwardly  handled  and  packed,  and 
tamed  out  to  be  of  little  or  no  value. 

There  is  not  within  the  large  scope  of  the  testimony  in  this  record 
anything  to  sustain  the  opinion  that  there  was  any  intention  on  the 
part  of  John  Q.  Packard  to  remove  from  the  State.  On  the  contrary, 
the  evidence  shows  that  he  was  an  ardent  cultivator  of  cotton  and 
wedded  to  the  business  of  planting,  and  that  his  declarations  were 
frequent  that  he  had  identified  himself  with  the  State  and  meant  to 
remain  in  it.  And  his  acts  sustained  these  declarations.  It  is  shown 
that  the  defendants  proceeded  solely  on  the  statements  made  to  them 
by  a  brother  and  a  nephew  of  the  plaintiff,  to  the  effect  that  John  Q. 
Packard  was  about  to  leave  the  State.  These  statements,  it  is  safe  to 
believe,  were  utterly  without  foundation,  and  proceeded  from  revenge- 
fol  and  vindictive  feelings  entertained  by  the  brother  of  J.  Q.  Packard 
towards  him.  A  short  time  before  the  attachment  was  taken  out,  this 
brother  waslieard  to  express  feelings  of  this  kind  toward  J.  Q.  Pack- 
ard, and  to  threaten  revenge.  The  record  abounds  with  testimony 
which  gives  to  this  brother  a  very  unenviable  reputation  for  truth, 
sobriety  and  brotherly  affection.  A  man  having  the  proper  regard  for 
the  proprieties  of  life  would  remain  silent  with  regard  to  a  brother's 
wrong-doing,  rather  than  blazon  it  forth  to  the  world  gratuitously; 
and  the  man  who,  uncalled  for,  appears  to  accuse  his  brother  in  order 
to  injure  him  in  the  estimation  of  others,  should  be  entitled  to  but  lit- 
tle credit.  The  defendants,  without  knowledge  other  than  that  derived 
from  the  source  from  whence  it  came,  should  have  hesitated  before 
reBorting  to  the  harsh  remedy  they  adopted. 

When  the  question  of  the  legality  of  the  attachment  came  up  before 
the  court  the  defendants,  no  doubt,  had  misgivings  of  the  result  of  that 
inYOBtigation;  a  heavy  liability  was  to  fall  upon  them  if  it  should  be 
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determined  that  their  attachment  had  been  wrongfully  taken  oat.  It 
was  important  to  avoid  the  risk  of  saoh  a  responsibility.  It  was  an 
object  with  them  also  to  annnl  the  contract  in  regard  to  the  Live  Oak 
plantation,  for  if  it  should  be  decided  to  be  a  sale  and  it  merged  a 
large  part  of  Packard's  debt,  they  were  to  have  on  their  hands  a  prop- 
erty burdened  with  a  mortgage  amounting  to  over  seven  thousand 
dollars,  which  they  had  assumed  to  pay ;  and  from  the  depressed  value 
of  lands  about  that  time  the  Live  Oak  plantation  was  not  likely  to  be 
available  as  a  means  of  readily  raising  money.  This  state  of  things, 
we  think,  did  exist  at  the  time  the  compromise  was  made,  and  from  it 
we  conclude  the  defendants  felt  a  strong  interest  in  entering  into  it. 
It  was  then  a  primary  object  with  them  to  impress  the  plaintiff  with 
the  belief  that  the  deed  of  the  Live  Oak  plantation  had  never  been 
algned  and  accepted,  and  therefore  there  was  no  payment  of  the  tea 
thousand  dollars  of  the  plaintiff's  debt  to  them.  Accordingly  we  And 
Ober  going  to  the  office  of  Packard's  counsel  to  inform  him  of  the  non- 
execution  of  the  deed  and  of  the  employment  by  Ober,  Atwater  &  Co. 
of  experts  to  compare  Janney's  real  signature  with  that  to  the  deedj 
and  of  the  result  of  their  examination;  and  also  that  Janney  denied 
tiiat  he  ever  signed  the  deed  at  all.  Added  to  this  it  may  be  stated, 
what  we  have  before  noticed,  that  a  day  or  two  afterwards,  Janney 
himself  said  to  the  counsel  of  Packard  that  he  had  not  signed  the  deed, 
and  that  he  would  so  swear.  The  unexecuted  act  called  a  ''rescission,"  to 
which  we  have  before  referred,  drawn  up  by  the  defendants*  attorney, 
shows  the  solicitude  with  which  they  desired  to  annul  the  deed  of  the 
Live  Oak  plantation,  to  get  clear  of  it  as  owners  and  to  stand  merely 
as  mortgagees  of  that  property.  It  is  clear  that  the  defendants'  counsel 
was  satisfied  that  it  would  be  to  the  interests  of  his  clients  to  compro- 
mise and  that  he  advised  it. 

From  the  entire  range  of  facts  and  circumstances  that  come  into  view 
in  this  litigation,  we  think  it  sufficiently  clear  that  Ober,  Atwater 
&  Co.  had  strong  inducements  to  effect  a  compromise,  and  in  order  to 
earry  out  that  purpose  they  were  mainly  instrumental  in  impressing 
upon  the  mind  of  the  plaintiff's  counsel,  and  also  upon  that  of  the 
plaintiff  himself,  the  belief  that  the  deed  of  sale  of  the  Live  Oak  plan- 
tation had  not  been  signed  by  the  defendants'  agent.  We  conclude 
that  Packard,  in  entering  into  the  compromise,  acted  under  an  error  of 
fiict  bearing  upon  the  principal  cause  of  tide  agreement,  and  therefore 
that  the  act  of  compromise  is  null  and  void.  C.  C.  1824;  4  La.  347 ;  C. 
C.  1827,  3079 ;  10  Rob.  65 ;  15  An.  268. 

As  the  effect  of  the  annnlment  of  the  compromise  made  by  the 
parties  is  to  restore  things  to  the  condition  they  were  in  previous  to 
that  time,  we  think  the  defendants,  Ober,  Atwater  &>  Co.,  are  entitled 
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to  credit  for  tbe  amount  of  the  note  for  eight  thousand  three  hundred 
and  three  dollars  and  forty-nine  cents,  which  according  to  the  plain- 
tifTs  own  showing  was  given  by  him  to  the  defendants  in  the  spring  of 
1867  on  a  settlement  of  their  business,  and  which  note,  by  his  own  alle- 
gations, together  with  the  sale  to  them  of  the  Live  Oak  plantation, 
settled  his  indebtedness  to  the  defendants.  We  are  not  satisfied  from 
the  record  how  or  when  this  note  was  paid.  If  it  were  unpaid  at  the 
time  of  the  compromise  ij;  must  remain  unpaid  yet.  It  is  equally  so  if 
it  entered  into  the  compromise,  that  being  declared  void. 

The  defendants  having  assumed  to  discharge  the  unpaid  balance  of 
the  price  of  the  Live  Oak  plantation  due  by  Packard  to  Johnson  from 
whom  he  bought,  viz.,  the  sum  of  seven  thousand  five  hundred  dol- 
lars, they  should  be  indemnified  against  their  liability  to  pay  that 
balance.  In  these  respects  the  judgment  of  the  lower  court  should  be 
amended. 

It  is  therefore  ordered  that  our  former  decree  be  set  aside^  the  de- 
fendants Ober,  Atwater  &  Co.  be  and  are  hereby  decreed  to  be  entitled 
to  a  credit  of  eight  thousand  three  hundred  and  three  dollars  and  forty- 
nine  cents  upon  the  judgments  rendered  against  them  in  these  consoli- 
dated cases  by  the  district  court,  to  date  and  take  effect  trom  the 
twentieth  of  June>  1870,  the  day  on  which  judgment  was  rendered 
against  them  in  said  court.  It  is  further  ordered  that  the  said  defend- 
ants be  and  they  are  hereby  authorized  to  retain  in  their  hands  out  of 
the  amount  of  the  judgment  now  finally  decreed  against  them  the  sum 
of  seven  thousand  five  hundred  dollars,  for  and  during  the  space  of 
ninety  days  as  an  indemnity  to  them  against  the  aforesaid  mortgage 
on  the  Live  Oak  plantation ;  and  to  the  extent  of  that  sum  (nieven 
thousand  five  hundred  dollars),  execution  is  suspended  for  the  said 
space  of  ninety  days.  And^  if  within  that  time,  the  said  defendants 
Ahall  not  have  filed  in  the  Sixth  District  Court  of  New  Orleans  in  this 
suit,  sufficient  legal  evidence  of  their  having  paid  and  satisfied  said 
mortgage  in  full  or  been  satisfied  by  the  sale  of  the  Live  Oak  planta- 
tion, then  and  in  that  case  execution  to  issue  in  favor  of  plaintiff  for 
tbe  said  sum  of  seven  thousand  five  hundred  dollars.  It  is  finally 
ordered  that  as  thus  amended  the  judgment  of  the  district  court  be 
affirmed,  the  plaintiff  and  appellee  paying  costs  of  this  appeal. 

LiUDELiNGi  C.  J.  X  adhere  to  the  opinion  and  decree  heretofore  ren- 
dered. The  error  complained  of  is  an  error  as  to  what  evidence  pr 
proof  could  be  adduced,  and  not  an  error  of  fact  bearing  ujpon  t)^e 
pirpicf pal  ol^ect.  of  4^9  compromise. 

Mr.  Jnstioe  Wyly  adheres  to  the  originfJ  4^ree  (deUvered  in  this 
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Mrs.   Azema  Leigh,  Widow,  v.  Knickerbocker   Life   Inburancb 

Company,  of  New  York. 

The  following  note  was  given  to  defendants  for  a  part  of  the  preminm  due  on  renewal  for  a 
policy  of  insurance  :  "  New  York,  May  7, 1870.  Three  months  after  date,  vrWunU  graes, 
I  promise  to  pay  to  the  order  of  the  Ejiickerbocker  Life  Insurance  Company  one  han> 
dred  and  twenty-nine  dollars  and  interest,  value  received  in  premium  on  policy  Ko. 
3051  (37,503),  which  policy  is  to  be  void  in  case  this  note  is  not  paid  at  maturity  according 
to  eorUraet  in  said  poliey,^* 

The  question  is  whether  this  note  was  payable  at  noon,  on  the  eighth  of  August,  1870,  (the 
seventh  being  Sunday),  or  during  business  hours. 

The  portions  of  the  policy  relied  on  by  the  defendants  as  fixing  the  maturity  of  said  note  are 
the  following :  "  And  the  omission  to  pay  the  said  annual  premium  on  or  before  twelve 
o'clock  noon,  on  the  day  or  days  above  mentioned  for  the  payment  thereof,  or  failure  to 
pay  at  maturity  any  note  (other  than  the  annual  premium  note)  given  for  premium 
interest  or  other  obligation  on  this  policy,  shall  then  and  thereafter  cause  said  policy  to 
be  void,  without  notice  to  any  party  or  parties  interested  herein." 

The  insured  paid  a  portion  of  the  premiums  in  cash  and  for  the  balance  gave  three  notes,  one 
of  which  is  above  transcribed.  The  receipt  of  the  company  runs  thus:  "Renewal  No. 
^,003.  New  York,  May  7,  1870,  received  of  Azema  Leigh  seven  hundred  and  ninety- 
eight  dollars  and  eighty  cents  in  cash,  and  notes  (exclusive  of  interest  as  stated  in  the 
margin  hereof),  which  amount,  if  said  note*  art  d%dy  paid  on  fit  before  ths  fiiaturitif 
thereof^  will  complete  the  payment  of  the  premium  necessary  to  continue  policy  No.  9051 
in  force  until  the  seventh  of  May,  1871,  at  noon,  and  in  case  said  notes,  or  either  of  them, 
shaU  not  be  paid  on  or  b^ore  the  matniity  thereof,  said  policy  shall  at  once  become  void 
without  notice,"  etc. 

In  the  opinion  of  the  court  the  notes  referred  to  in  the  policy  as  being  payable  at  noon,  are 
the  annual  premium  notes,  which  are  due  on  the  seventh  of  May  of  each  year,  and  not 
the  notes  given  for  a  part  of  the  premium  and  falling  due  at  such  dates  as  may  be  agreed 
upon  at  the  time.  Whenever  the  words  "  at  noon  "  are  used  in  the  policy,  it  is  in  imme> 
diate  connection  with  the  words  "seventh  of  May."  The  note  itself  and  the  receipt 
contain  the  stipulation  in  general  terms,  that,  "  if  not  paid  at  maturity,"  tlie  policy  will 
be  void.  The  expression  or  words  at  the  end  of  the  note,  *^ according  to  contract  in  said 
iwlicy,"  must  be  construed  as  referring  to  the  effect  of  non-payment  at  maturity — 
the  contract  in  that  respect— rather  than  the  hour  at  which  the  note  must  be  paid. 

The  words  "  at  maturity"  refer  to  and  include  the  whole  day  unless  specially  and  distinctly 
limited  to  a  certain  hour  of  the  day.  The  expression,  "  three  months  after  date  without 
grace,"  means  that  the  note  is  to  be  paid  on  the  last  day  of  the  three  months,  without 
the  usual  three  days  of  grace.  No  reference  is  made  to  hours.  The  annual  payments 
were  to  be  made  by  noon  oi  the  day,  because  probably  the  policy  was  fixed  to  tacpire  ai 
noon;  but  the  notes  for  the  stipulated  instalments  of  the  extended  premium  were  taken  mB 
an  accommodation  to  the  party,  and  were  to  be  paid  at  maturity  in  tiie  ordinary  sisnifl- 
oation  of  the  term. 

APPEAL  from  tLe  Sixth  DiBtrict  Coart,  parish  of  Orleans.     Cooley^ 
J.    Cooley  dc  Phillips^  for  plaintiff  and  appellee.    Bays  d  iTeir,  for 
defendant  and  appellant. 

Howell,  J.  The  principal  question  in  this  ease  is  whether  the  note 
given  for  a  part  of  the  premium  was  payable  at  noon  on  the  eighth 
of  August,  1870,  or  during  business  hours.  It  is  in  the  followiDg 
words: 

"  $129.  New  York,  May  7,  1870. 

''  Three  months  after  date,  without  grace,  I  promise  to  pay  to  the 
order  of  the  Knickerbocker  Life  Insurance  Company  one  hundred  and 
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twenty-Dine  dollars  and  interest,  valae  received  in  premium  on  policy 
No.  2051  (37,593),  which  policy  is  to  be  void  in  case  this  note  is  not 
paid  at  maturity,  according  to  contract  in  said  policy." 

The  seventh  of  August  being  Sunday  the  note  was  not  due  until 
Monday,  the  eighth.  The  insured  died  at  one  o'clock  on  said  date — 
eighth  August,  1870.  The  portions  of  the  policy  relied  on  by  the  de- 
fendants as  fixing  the  maturity  of  said  note  are  the  following  :  *' And 
the  omission  to  pay  the  said  annual  premium  on  or  before  twelve 
o'clock  noon,  on  the  day  or  days  above  mentioned  for  the  payment 
thereof,  or  failure  to  pay  at  maturity  any  note  (other  than  the  annual 
premium  note)  given  for  premium,  interest  or  other  obligation  on  this 
policy,  shall  then  aud  thereafter  cause  said  policy  to  be  void,  without 
notice  to  any  party  or  parties  interested  herein." 

"Conditions  op  Insurance. 

"  First — The  premium  must  always  be  paid  on  or  before  twelve 
o'clock  noon  of  the  day  upon  which  it  falls  due,  and  the  party  paying 
should  be  careful  to  obtain  a  receipt  therefor,  signed  by  the  president 
and  secretary,  according  to  thp  terms  of  the  charter." 

In  the  first  part  of  the  policy  it  is  stated  that  in  consideratiou  of  the 
premium  of  $798  80  **  paid  by  Azema*Leigh,  and  of  nine  further  annual 
payments  of  a  like  sum  to  be  made  on  or  before  the  seventh  day  of 
May,  in  each  year,  until  the  last  payment  is  completed  on  May  7, 
1878,  and  of  the  interest  annually  on  all  premium  notes  on  this  policy, 
on  or  before  the  seventh  day  of  May,  at  noon  in  each  year,  until  the 
said  notes  are  paid,"  etc. 

The  policy  was  dated  seventh  May,  1869,  and  was  to  continue  for 
the  time  of  the  natural  life  of  the  insured  on  the  stipulated  conditions. 
Id  May,  1870,  the  premium  for  the  ensuing  year  was  settled  by  the 
payment  of  one-fourth  of  one-half  thereof  in  cash  and  the  balance  in 
three  notes  of  $  129  each  at  three,  six  and  nine  months.  The  other  half 
of  the  premium  was  constituted  a  loan  on  which  the  interest  was  in- 
cluded in  the  settlement.  The  receipt  contemplated  by  the  policy'  was 
taken  and  is  in  the  following  words : 

"  Renewal  No.  69,003.  New  York,  May  7, 1870. 

''  Received  of  Azema  Leigh  seven  hundred  and  ninety-eight  dollars 
and  eighty  cents  in  cash  and  notes  (exclusive  of  interest),  as  stated  in 
the  margin  hereof,  which  amount,  if  said  notes  are  duly  paid  on  or 
before  the  maturity  thereof,  will  complete  the  payment  of  the  premium 
necessary  to  continue  policy  No.  2051  in  force  until  the  seventh  day  of 
May,  1871,  at  noon;  and  in,  case  said  notes,  or  either  of  them  shall  not 
be  paid,  on  or  before  the  maturity  thereof,  said  policy  shall  at  once  be- 
come void,  without  notice,'*  etc. 
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It  is  the  first  of  those  three  notes  that  is  iDVolved  in  this  controversy. 

In  our  opinion  the  notes,  referred  to  in  the  polioy  as  being  payable 
at  noon,  are  those  which  are  due  on  seventh  May,  of  each  year,  and 
itot  the  notes  given  for  a  part  of  the  premium  and  falling  due  at  such 
dates  as  may  be  agreed  on  at  the  time.  Wherever  the  words  *'at 
noon  "  are  used  in  the  policy,  it  is  in  immediate  connection  with  the 
TTords  **  seventh  of  May.'*  The  note  itself  and  the  receipt  contain  the 
stipulation,  in  general  terms,  that  if  ''not  paid  at  maturity"  the  policy 
will  be  void.  The  expression  or  words  at  the  end  of  the  note,  ''ao* 
cording  to  contract  in  said  policy,"  must  be  construed  as  referring  to 
the  effect  of  nonpayment  at  maturity — ^the  contract  in  that  respeet — 
rather  than  to  the  hour  at  which  the  note  must  be  paid.  The  words 
''at  maturity"  refer  to  and  include  the  whole  day,  unless  specially 
and  distinctly  limited  to  a  certain  hour  of  the  day.  We  find  no  words 
in  the  note  itself,  or  the  policy,  declaring  that  such  a  note  shall  mature 
at  Eoon  on  a  particular  day.  It  says  expressly,  *'  three  months  after 
date,  without  grace.''  This  means  that  the  note  is  to  be  paid  on  the 
last  day  of  the  three  mouths,  without  the  usual  three  days  of  grace. 
No  reference  is  made  to  hours.  The  annual  payments  were  to  be 
made  by  noon  of  the  day,  because,  probably,  the  policy  was  fixed  to 
expire  at  noon  ;  but  the  notes  for  the  stipulated  instalments  of  the  ex- 
tended premium  were  taken  as  an  accommodation  to  the  party,  and 
were  to  be  paid  at  maturity,  in  the  ordinary  signification  of  the  term. 

Judgment  affirmed. 


No.  5209. 
Mabt  Malady  v.  William  Malady,  et  al. 

l%e  jadge  a  quo  erred  in  making  abaolnte  the  mle  for  the  appointment  of  a  receiver  in  this 
oaae.  The  petition  on  mle  does  not  aver  a  necoMlty  for  it,  nor  any  loae,  ix^nry  or  dunage 
likely  to  arise  to  plaintiff;  if  it  should  not  be  done.  There  ia  no  reason  why  the  entire 
reyeuues  of  all  the  property  belonging  to  the  litigants  should  be  taken  possession  of  by  a 
receiver,  on  the  ground  that  the  plaintiff  owns  one-fourth  of  it,  when  said  plaintSff  ftdlt 
to  allege  even  a  cause  for  such  appointment. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Xyno^, 
J.     Walter  R,  Sogers,  for  plaintiff  and  appelle'e.    H.  T.  Merriehf 
Bace  <&  Foster t  for  defendants  and  appellants. 

Taliaferro,  J.    The  defendants  appeal  from  the  fi>llowiiig  inter- 
l6cutory  orders  rendered  by  the  lower  court  during  the  trial  of  this 
citSe,  viz: 
First — The  order  of  thirtieth  January,  for  a  sale  of  the  property. 
Second — Dismissing  the  defendants  rule  to  rescind  the  order  of  sale. 
Third — Dismissing  the  opposition  to  the  report  of  experts. 
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Fourth — The  appointment  of  the  sheriff  to  recerve  the  rents  and 
revennes  of  the  property. 

In  May,  1878,  a  decree  of  this  court  was  rendered  decreeing  the 
plaintiff  entitled  to  one-fonrth  of  certain  real  estate  standing  in  the 
name  of  Mary  B.  Caldwell,  one  of  the  defendants.    Predicated  upon 
that  final  decree,  establishing  the  rights  of  the  parties  to  the  property 
that  had  been  the  subject  of  litigation,  the  plaintiff  institated  proceed- 
ings in  the  Foarth  District  Court  to  cause  a  partition  to  be  made.    An 
order  was  rendered  appointing  experts  to  examine  and  report  whether 
the  property  was  susceptible  of  division  in  kind  without  injury  to  the 
owners.    On  the  part  of  the  plaintiff  there  appears  to  hare  been  a  dis- 
posttion  to  push  forward  proceedings  at  a  speed  scarcely  sanctioned  by 
legal  rules,  and  on  the  part  of  the  defendants  a  willingness  to  submit 
to  the  inetitable  law's  delay.    No  notice,  it  seems,  was  served  upon 
the  deiftndants  of  the  filing  of  the  report  of  the  experts,  according  to 
article  456  of  the  Code  of  Practice*    The  defendants,  after  the  notice 
required  by  that  article,  which  they  are  entitled  to  but  which  was  not 
given,  had  ten  days  within  which  to  file  their  opposition.    C.  P.  457. 
They  filed  an  opposition,  however,  on  the  ninth  day  after  the  filing  of 
the  report;  but  before  this  opposition  was  filed  the  court  rendered  aa 
ms parte  order  approving  and  homologating  the  report  of  the  experts. 
The  opposition  was  filed  on  the  twenty-sixth  of  January.    On  the 
same  day  the  plaintiff  filed  a  petition  for  a  sale  of  the  property  for 
cash,  alleging  that  the  report  of  the  experts  had  been  homologated. 
On  the  thirtieth  of  January  an  ex  parte  order  was  rendered  on  this  peti* 
tion  for  a  sale  of  the  property  for  cash,  in  conformity  with  the  report 
of  the  experts.    The  defendants  then  took  a  rule  on  the  plaintiff  to 
have  this  order  of  sale  rescinded,  on  the  ground  that  it  had  been  im- 
providently  rendered.    Pending  this  rule  before  the  court  the  defend- 
ants, on  the  fourteenth  February,  introduced  two  witnesses  to  testify 
in  regard  to  the  practicability  of  a  division  of  the  property  in  kind. 
These  witnesses  testified  that  the  property  is  susceptible  of  a  division 
in  kind,  and  gave  their  reasons  for  this  opinion  and  presented  their 
programme  upon  which,  in  their  view  of  the  case,  a  division  in  kind 
ean  be  made.    The  rule  to  rescind  was  dismissed  on  the  second  of 
March,  as  was  also  the  opposition  of  defendants  to  the  homologation 
of  the  report  of  experts. 

The  plaintiff  proceeded  by  rule  on  the  tenth  of  January  to  have  the 
eiril  sheriff  appointed  receiver,  to  collect  rents  and  revenues  of  all 
property  she  claimed  to  have  an  interest  in.  Issue  was  joined  on  this 
rale  denying  the  right  of  the  plaintiff  to  have  a  receiver  appointed. 
The  court  made  the  rule  absolute  on  the  twenty-ninth  ot  January,  and 
ai^pointed  the  sheriff  keeper  as  prayed  for  by  the  plaintiff.    The  peti- 
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tion  or  rnle  for  this  appoiDtmeDt  does  not  allege  any  reason  for  the 
appointment  of  a  receiver.  It  does  not  aver  a  necessity  for  it;  nor  loss, 
ii]jnry  or  damage  likely  to  arise  to  the  plaintiff,  if  it  should  not  be  done. 
We  can  see  no  good  reason  why  the  entire  reyenaes  of  all  the  property 
shall  be  taken  possession  of  by  the  sheriff  on  the  ground  that  the  plain- 
tiff owns  one-fourth  of  it,  when  she  fails  to  allege  even  a  caase  for 
snch  appointment.  We  think  the  court  erred  in  making  the  rnle  abso- 
lute.   11  R.  433  and  4  An.  456. 

We  think  all  the  foregoing  orders  appealed  from  and  numbered  from 
one  to  four  inclusive,  were  irregularly  and  improperly  rendered,  and 
it  is  now  ordered  that  they  be  annulled  and  set  aside.  It  is  further 
ordered  that  the  report  of  the  experts  appointed  to  examine  and  report 
whether  the  property  owned  in  common  by  the  parties  to  this  suit  is 
susceptible  of  division  in  kind  or  not,  be  approved  and  homologated, 
and  it  is  further  ordered  that  the  said  property  be  sold  and  the  pro- 
ceeds partitioned  between  the  parties  upon  the  basis  of  their  respective 
shares  and  interests  in  the  property,  the  sale  to  be  made  in  conformity 
with  law  and  this  order. 

It  is  lastly  ordered  that  this  case  be  remanded  to  the  court  of  the 
first  instance  for  the  purpose  of  rendering  all  such  ulterior  orders  and 
taking  all  such  further  proceedings  herein  as  may  be  necessary  to 
effect  and  complete  the  said  partition,  the  plaintiff  and  appellee  pay- 
ing costs  of  this  appeal. 

Rehearing  refused. 


No.  5093. 

4 

Mrs.  Elise  Labauvb  t;.  Mrs.  Emilt  Woolfolk  et  al. 

Nothing  prevents  the  owners  of  property  in  common  from  exercising  their  rights  of  parti' 
tion,  and  it  is  not  seen  how  the  proceedings  complained  of  in  this  case  by  plaintiff  can 
iiijnre  her  right  of  mortgage  on  the  property  which  the  owners  have  taken  meaanreB  to 
partition,  as  her  Judicial  mortgage  will  follow  the  property  or  its  proceeds. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
Cole,  J.  Barrow  dk  Fape^  Herron  and  Oallaughery  for  plaintiff  and 
appellant.  8am/uel  Mathews,  JB,  T,  Merrick,  Ea^e  <&  Foster,  for  defend- 
ants and  appellees. 

Taliaferro^  J.  The  plaintiff  alleges  that  her  late  husband,  Zenon 
Labauve,  was  a  judgment  creditor  of  Mrs.  Emily  Woolfolk  in  large 
sums,  as  shown  by  three  several  judgments  duly  recorded  and  being 
judicial  mortgage  upon  her  property.  As  survivor  in  community  and 
as  usufructuary  the  plaintiff  sets  up  her  right  to  bring  this  action,  the 
object  of  which  is  to  defeat  what  she  alleges  to  be  a  scheme  concocted 
by  and  between  Mrs.  Woolfolk  and  her  children,  who  are  named  in  the 
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petition,  to  ii^are  and  destroy  the  jadgment  claims  and  mortgage  rights 
of  the  plaintiff,  by  using  the  machinery  of  the  conrts  to  effect  a  parti- 
tion and  sale  of  all  the  property  upon  which  her  mortgage  rights  bear 
and  are  secure,  by  a  fraudulent  and  fictitious  assignment  on  the  part 
of  Mrs.  Woolfolk  to  her  children  of  the  right  of  usufruct  of  one-half  ot 
said  property,  and  by  collusively  and  fraduleutly  permitting  judgments 
to  be  rendered  against  her,  and  under  them  to  allow  her  usufructuary 
rights  on  the  property  to  be  sold,  and  directly  and  indirectly  to  be 
purchased  by  her  son,  Austin  Woolfolk.  The  plaintiff  prays  judgment 
recognizing  her  claims  under  and  by  virtue  of  the  judgments  and  judi- 
cial mortgages  resulting  from  the  same,  as  set  forth  in  her  petition ; 
that  the  judicial  mortgages  she  claims  as  bearing  on  all  the  real  prop- 
erty of  Emily  Woolfolk  be  decreed  to  have  priority  over  any  right, 
claim  or  mortgage  set  up  in  favor  of  the  parties  to  the  said  act  of 
partition  ;  that  the  jadgment  rendered  by  the  parish  court  on  the  six- 
teenth September,  1869,  decreeing  the  said  partition,  be  decreed  null 
and  without  effect;  that  the  notarial  act,  of  date  of  the  tenth  February, 
1869,  before  Austin  Hunt,  be  declared  null  so  far  as  it  may  affect  the 
rights  of  the  petitioner ;  that  the  judgments  referred  to,  to  wit :  The 
judgment  in  favor  of  Austin  Woolfolk,  No.  420,  and  that  in  favor  of 
Thomas  Patrick,  No.  421,  and  the  sales  made  under  these  judgments 
be  declared  simulated  and  fraudulent,  and  null  and  void,  as  being  in- 
jurious to  the  plaintiff's  rights  and  designed  to  defraud  her  of  her  just 
claims  against  the  said  property.  She  finally  prays  that  an  injunction 
be  granted  in  her  favor  restraining  and  prohibiting  all  the  aforesaid 
parties  from  taking  further^proceedings  in  regard  to  a  sale  of  the  prop- 
erty as  adyertised,  until  the  whole  can  be  inquired  into  legally  after 
due  citation,  and  on  the  trial  of  the  injunction  that  it  be  made  per- 
petual, and  for  costs,  etc. 

The  defendants  filed  a  peremptory  exception  to  the  plaintiff's  action, 
taking  the  ground : 

First — That  plaintiff  is  not  party  to  any  of  the  judgments  which  she 
prays  to  have  annulled,  and  has  no  legal  right  to  institute  this  action 
of  nullity. 

Second — That  this  court  (the  district  court  in  which  the  action  was 
brought),  is  without  jurisdiction  to  annul  a  judgment  of  the  parish 
court,  or  to  rank  or  class  the  claim  of  the  plaintiff  in  the  distribution 
of  the  proceeds  of  the  partition  sale  which  may  be  made  in  that  case. 

Third — In  bar  of  the  plain tiff^s  action  the  prescription  of  one  year  is 

pleaded,  whether  the  action  is  to  be  regarded  as  revocatory  or  one  to 
annul. 

The  defendants  pray  for  a  dissolution  of  the  injunction  and  for  dam- 
ages.   The  exception  was  sustained.    The  plea  of  prescription  was 
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held  good  and  the  suit  dismissed.  The  iDJaDction  was  dissolved  with 
five  hundred  and  fifty  dollars  damages,  for  attorney's  fees  and  for 
costs  of  readyertising  the  sale  of  the  property  injoined,  and  an  order 
rendered  that  the  auctioneer  proceed  with  the  sale  of  it. 

From  this  judgment  the  plaintiff  appeals.  We  think  the  judgment 
properly  rendered.  Nothing  prevents  owners  of  property  in  common 
from  exercising  their  right  of  partition,  and  we  do  not  see  how  the 
proceedings  complained  of  by  the  plaintiff  can  impair  her  right  of  mort- 
gage on  the  property  which  the  owners  have  taken  measures  to  parti- 
tion, as  her  judicial  mortgage  will  follow  the  property  or  its  proceeds. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 

Rehearing  refused. 


No.  3267. 
Emma  J.  Thacksr  v.  Thomas  Dunk. 

It  Is  dearly  shown  in  this  ease  thAt  there  has  been  a  great  disorepanoy  between  the  amonntl 
of  revenaes  and  expenditares  in  the  administration  of  the  minor's  estate.  The  exoesl 
of  the  expenditares  should  fall  upon  the  defendant.  As  he  assumed  the  foncttons  and 
discharged  the  duties  belonging  of  right  only  to  a  tntor,  and  had  exclosiTe  control  of  thb 
person  of  the  minor,  of  his  property  and  its  revenues,  so  he  must  be  held  to  the  reapeii- 
sibilitiee  of  a  tutor. 

The  court  below  erred  in  not  overruling  the  exoepUon  to  its  Jurisdiction  in  regard  to  annul- 
ing  the  mortgage  granted  by  plaintiff  to  defendant.  The  defendant  filed  an  aooonnt  ai 
administrator.  That  instrument  has  also  the  character  of  a  tutorship  account.  The 
account  shows  a  considerable  balance  against  the  minor,  the  present  plaintiff  who,  at  the 
Instance  of  the  defendant,  executed  a  mortgage  on  her  property  to  seoure  the  paymeoA 
of  that  balance. 

The  administrator's  account  was  homologated  by  order  of  the  Judge  a  quo,  *Die  mortgage 
has  for  its  basis  the  account  so  homologated.  That  the  Judge  a  quo  has  JnriadicUon  at 
the  suit  to  annul  the  amount  and  the  order  homologating  it«  there  can  be  no  doubt.  The 
annulment  of  the  account  and  Judgment  of  homologation  carries  with  it  necessarily  the 
annulment  of  the  mortgage,  because  it  expunges  the  amount  of  the  assumed  indebted- 
ness for'which  the  mortgage  was  given,  thereby  sweeping  away  the  ba«lB  upon  wblbh  II 
rested. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    Dwij^ 
nea/udj  J.    Fellotos  d:  MilU,  for  plaintiff  and  appellee.     T.  CfUmor^ 
^  Sons,  for  defendant  and  appellant. 

Taliafbrro,  J.  This  action  is  brought  to  annul  a  mortgage  ez«-i 
cuted  by  the  plaintiff,  as  she  alleges,  through  error  on  her  part  and 
fraud  on  the  part  of  the  defendant,  to  secure  an  amount  of  indebtedneas 
pretended  by  him  to  have  arisen  from  his  administration  of  the  sue- 
oession  of  the  plaintiff's  mother,  and  presented  by  the  defendant's  ae- 
count  of  that  administration,  homologated  by  judgment  of  the  Second 
District  Court  of  New  Orleans.  The  plaintiff  prays  also  the  annul- 
ment of  said  account  of  administration,  and  the  judgment  homolo* 
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ghting  the  same.  The  answer  is  a  general  denial.  The  defendant 
specially  denies  that  he  was  ever  the  tutor  to  the  plaintiff  during  her 
minority,  or  that  he  is  liable  to  her  in  that  capacity.  There  was  an 
exception  taken  to  the  jurisdiction  of  the  court,  which  was  sustained 
.  as  to  the  act  of  mortgage.  The  court  rendered  Judgment  annuling  the 
administrator's  account  and  the  order  homologating  it,  and  ordered 
the  administrator  to  file  within  twenty  days  a  full  and  complete  ac- 
count of  his  administration  of  the  said  estate.  From  this  judgment 
the  defendant  appeals. 

The  plaintiff  was  left  at  an  early  age,  by  the  death  of  her  father  and 
xfaother,  without  any  known  relatives.  At  the  instance  of  a  priest  who 
bad  been  the  spiritual  adviser  of  her  mother,  and  by  a  promise  made 
to  her  father  by  the  defendant,  he  took  upon  himself  the  adtiiinistra* 
tion  of  the  estate  of  Mary  Thacker.  It  seems  that  a  man  named  Finch 
had  been  appointed  tutor  to  the  minor,  and  that  she  lived  a  year  of 
two  in  his  house ;  but  beyond  signing  his  name  a  f^w  times  to  instm- 
dients  presented  to  him,  we  do  not  find  that  he  ever  did  any  act  in  the 
eapadtj  of  tutor. 

The  entire  control  and  management  of  all  the  property  of  the  succecf- 
sion  of  Mary  Thacker,  the  residuum  of  which  belonged  to  the  minor, 
was  in  the  hands  of  the  defendant  as  administrator;  that  the  minot 
Went  to  live  with  him ;  it  appears  that  he  had  the  personal  care  of  her 
alid  superintended  her  education ;  that  be  settled  the  debts  of  the  sue* 
Session,  paying  some  of  them  out  of  his  own  means,  and  preserving 
ibr  the  minor  a  house  and  lot  in  the  city  of  New  Orle«ns,  worth  some 
five  OT  six  thotisBBd  dollars,  the  rent  of  which  he  collected.  In  the 
year  1805,  the  minor,  at  the  age  of  about  fourteen  years,  was  upon  ad- 
vice of  ber  friends  sent  by  the  defendant  to  a  convent  school  in  Ken- 
tueky,  where  she  remained  until  she  graduated  in  1669,  and  returned 
to  New  Orleans  in  July  of  that  year.  In  1870  she  was  emancipated, 
i&d  in  February  following  the  defendant  filed  his  final  account  of  ad- 
ministration, which  was  presented  to  the  plaintiff,  and  after  citation 
to  her  was  homologated.  It  showed  a  balance  agahist  the  plaintiff  of 
$8107  81.  For  this  sum  she  executed  the  mortgage  which  she  now 
Itfeks  to  annul  in  this  action. 

It  is  announced  on  the  part  of  the  defendant  that  he  has  no  other 
account  to  render  than  the  one  at  first  presented,  and  on  the  part  of 
the  plaintiff  it  is  suggested  that  a  final  judgment  mtaiy  prdperly  be  ren- 
dered by  this  court  upon  the  evidence  and  data  belore  it. 

We  incline  to  think  the  litigation  may  be  terminated  here,  and  pre* 
eeed  to  examine  the  evidence  with  that  view.  The  account  of  the 
ftdminiBtrator  gives  with  precision  the  various  items  of  expenses 
incurred  fdr  the  minor's  education  and  a  detailed  statement  of  her 
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revenues  arising  from  rents.  It  is  chiefly  to  the  charges  of  the  admin- 
istrator  of  expenses  incurred  for  the  maintenance,  clothing  and  educa- 
tion of  the  minor  that  his  account  is  sought  to  be  annulled,  and  the 
ground  taken  is  that  the  expenses  greatly  exceed  the  revenues,  and  the 
administrator  is  held  liable  as  the  tutor  of  the  minor,  and  so  held  to 
account,  and  therefore  is  not  entitled  to  credit  for  any  expenditures  on 
the  miDor^s  account  above  the  amount  of  her  revenues,  which  were 
amply  sufficient  for  all  the  purposes  of  the  expenditure  necessary  on 
her  account.  The  plaintiff's  counsel  have  with  much  industry  pre- 
sented a  tabulated  statement  formed  from  the  accounts,  showing  the 
amounts  of  revenues  and  expenditures,  by  which  it  would  appear  that 
the  latter  have  considerably  exceeded  the  former.  The  deductions  of 
the  excess  of  expenditures  over  the  revenues  being  made  from  the 
amount  of  balance  against  the  administrator,  as  stated  in  his  account, 
to  wit :  $3107  84,  there  appears  a  balance  in  favor  of  the  defendant  of 
only  $918  30,  to  which  amount  the  plaintiff  asks  that  his  demand 
against  her  be  reduced.  17e  see  no  objection  to  this  reduction.  It  is 
clearly  shown  that  there  has  been  a  great  discrepancy  between  the 
amounts  of  revenues  and  expenditures,  and  we  think  the  excess  of  the 
expenditures  should  fall  upon  the  defendant.  As  he  assumed  the  func- 
tions and  discharged  the  duties  belonging  of  right  only  to  a  tutor,  and 
had  exclusive  control  of  the  person  of  the  minor  and  of  her  proper^ 
and  its  revenues,  so  he  must  be  held  to  the  responsibilities  of  a  tutor. 

The  court  below,  we  think,  should  have  overruled  the  exception  to 
its  jurisdiction  in  regard  to  the  annulment  of  the  mortgage.  The  de- 
fendant filed  an  account  as  administrator.  That  instrument  has  also 
the  character  of  a  tutorship  account.  The  account  shows  a  consider- 
able balance  against  the  minor,  the  present  pl&intiff,  who,  at  the 
instance  of  defendant,  executed  a  mortgage  on  her  property  to  secure 
the  payment  of  that  balance.  The  administrator's  account  was  homolo- 
gated by  order  of  the  judge  a  quo.  The  mortgage  has  for  its  basis  the 
account  so  homologated.  That  the  judge  a  quo  has  jurisdiction  of  the 
suit  to  annul  the  account  and  the  order  homologating  it,  there  can  be 
no  doubt.  The  annulment  of  the  account  and  judgment  of  homologa- 
tion carries  with  it  necessarily  the  annulment  of  the  mortgage,  becaaee 
it  expunges  the  amount  of  the  assumed  indebtedness  for  which  the 
mortgage  was  given,  thereby  sweeping  away  the  basis  upon  which  it 
rested.     Suhlaio  fundamento  oadit  opus. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled  and  avoided.  It  is  further  ordered  that  the  account  rendered 
by  the  administrator  be  amended,  so  as  to  reduce  the  indebtedneee 
thereupon  shown  in  favor  of  the  defendant  from  $3107  84  to  $918,  the 
amount  now  fixed  as  due  by  the  plaintiff  to  the  detendant ;  that  the 
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note  and  mortga^re  executed  by  the  plaintiff  to  secure  the  fiayment  of 
the  said  sum  ol  $3107  84  be  annulled,  and  the  same  are  declared  void 
and  without  effect.  It  is  now  ordered  that  the  said  account,  as 
amended,  be  homologated  and  confirmed.  It  is  further  ordered  that 
the  plaintiff  pay  costs  in  the  court  below,  the  defendant  and  appellee 
paying  costs  of  this  appeal. 
Rehearing  refused. 


No.  3357. 

Mrs.  Elizabeth  George,  Widow  and  Tutrix,  t^.  Charles  Campbell — 

Magee  &  Kneass,  Intervenors. 

The  plahitlfl^  not  having  tendered  to  the  defendant  the  anm  of  money  conceded  to  have  heen 
paid  hy  the  latter  for  taxes  on  certain  property  which  ehe  claims  to  be  reoonveyed  to  her, 
ought  not  to  recover  Judgment  agalnat  him  tor  damages  arising  from  his  refusal  to  make 
the  rcconTsyance  to  which  plaintiff  is  entitled. 

The  claim  of  the  interrenors  predicated  on  the  aUegation  that  George,  the  hnsband  of  the 
plaintiff,  bought  the  property  which  Is  sought  to  be  made  the  object  of  the  reconyeyance, 
with  money  belonging  to  them,  and  which  he  employed  for  their  benefit  as  their  agent, 
can  not  be  maintained.  George  was  not  the  agent  of  the  interrenors  before  the  wur  of 
the  reliellion,  and  was  not  acting  as  such  at  the  time  it  occurred.  They  could  not  have 
appointed  him  afterwards,  during  the  war,  because  they  were  citizens  of  Pennsylvaniat 
a  loyal  State. 

Bat  whether  the  property  in  question  was  bought  or  not  with  the  money  of  the  intervenors 
is  immaterial.  If  Greorge  had  stolen  the  money  from  the  intervenors,  they  could  not 
have  become  the  owners  of  the  property  acquired  therewith  by  him.  Besides,  they  can 
not  establish  title  to  immovable  property  by  parol,  and  they  have  no  written  evidence  In 
support  of  their  pretensions. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  TMard^ 
J.  E,  T.  Merriekf  JEtctee  <&  Foster,  for  plaintiff  and  appellee.  Oib- 
son  i&AusHn,  for  defendants  and  appellants.  Labait  dt  Aroni,  for  in- 
tervenors and  appellants. 

Wtlt,  J.  In  May,  1862,  John  B.  Gkorge,  whose  succession  the 
plaintiff  represents,  conveyed  the  lot  of  ground  on  Prytania  street, 
which  he  acquired  from  John  Holmes,  to  the  defendant,  Charles 
Campbell. 

The  plaintiff,  alleging  that  this  sale  was  a  mere  simulation,  intended 
to  protect  the  property  of  George  during  his  absence  in  the  Confede- 
racy, which  occurred  immediately  thereafter,  sues  for  the  property, 
and  ahso  for  $1000  damages,  resulting  irom  the  refusal  of  the  defend- 
ant to  reconvey  the  same  pursuant  to  the  agreement  at  the  time  of 
said  transfer. 

In  answer  to  the  petition,  the  defendant  admitted  having  possession 
of  the  property,  and  averred  his  willingness  to  turn  over  the  same  to 
the  legal  representatives  of  the  succession  of  John  R.  George,  upon 
their  reimbursing. him  the  amount  he  had  advanced  for  taxes  and 
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necessary  ezpenseSy  amoantiDg  to  $667.  He  also  answered  the  inter- 
rogatories or  facts  and  articles  propounded  by  the  plaintiff,  admitting 
that  the  $4500  paid  for  the  property  had  been  retarned  to  him  by 
George  two  days  after  the  sale,  and  that  the  understanding  was  that 
the  property  was  to  be  reconveyed  by  him  to  George.  There  was 
mach  irrelevant  matter  in  the  answers  which  was  improperly  inserted 
therein. 

After  the  issue  was  made  up  and  the  defendant  had  answered  the 
interrogatories  or  facts  and  articles,  Magee  &  Kneass  intervened,  set- 
ting up  title  to  the  property  in  controversy  on  the  ground  that  John 
B.  George  was  their  agent,  and  the  funds  with  which  he  acquired  said 
property  belonged  to  them. 

The  court  gave  judgment  in  favor  of  plaintiff  for  the  property,  and 
also  condemned  the  defendant  to  pay  $1000  damages.  A  remittance 
of  $270  87,  the  amount  of  taxes  conceded  to  have  been  paid  by  the 
defendant,  was  entered  in  reduction  of  the  judgment  for  $1000. 

The  defendant  and  intervenors  have  appealed. 

The  plaintiff  not  having  tendered  to  the  defendant  the  sum  of 
jDoney  conceded  to  have  been  jM&id  by  him  for  taxes,  ought  not  to 
recover  judgment  against  him  for  damages  arising  from  his  refusal  to 
make  the  reconveyance.  In  other  respects  we  regard  the  judgment  aa 
correct. 

John  E.  George  was  not  the  agent  of  the  intervenors  appointed  be- 
fore the  war  of  the  rebellion,  and  acting  as  such  at  the  time  it  occurred. 
They  could  not  have  appointed  him  afterwards  because  they  were 
loitizens  of  Pennsylvania,  a  loyal  State. 

We  are  not  satisfied  that  the  funds  actually  employed  by  George  in 
purchasing  the  property  in  question,  in  February,  1862,  belonged  to 
the  intervenors.  But  whether  they  did  or  not  is  immaterial.  If  G«orge 
had  stolen  the  money  from  the  intervenors,  they  would  not  have  be- 
oome  the  owners  of  the  property  acquired  therewith  by  him.  Besides^ 
in  this  controversy  the  intervenors  can  not  establish  title  to  immovable 
property  by  parol,  and  they  have  no  written  evidence  in  support  of 
their  pretensions. 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  by 
3trikiBg  out  that  part  thereof  decreeing  plaintiff  $1000  damages,  and 
by  providing  that  the  defendant  be  not  required  to  execute  the  con- 
veyance to  the  plaintiff  until  the  latter  pays  over  to  him  $970  37,  the 
amount  of  taxes  paid  by  him;  and  as  thus  amended,  it  is  ordered  that 
the  judgment  be  affirmed,  appellee  and  the  intervenors  paying  oosts 
of  appeal. 

Beh^aring  refused. 
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Carroll  &  Co.  t.  If ew  Orleans,  Jeokson  and  Great  Northeni  Bailroad  Company. 

Nofi.  3281,  3282. 

D.  R.  Carroll  &  Co.  v.  New  Orleans,  Jackson  and  Great  North* 
ERN  Railroad  Company,  and  Alcus,  Schbrok  &>  Co.  i;.  The 
Same.    CoDBOlidated. 

The  growers  of  certain  cotton  shipped  the  same  to  the  respectiTe  plaintifib,  by  the  New 
Orleans,  Jackson  and  Great  l^ortiiem  Bailroad.  The  cotton  was  destroyed  by  flre 
while  in  one  of  the  railroad  company's  oars.  The  insurance  company  in  which  it  was 
insured  paid  the  loss,  and  the  question  is,  whether  the  insurance  company  can  recorer 
its  loss  firom  the  railroad  company  T    It  must  be  answered  negatirely. 

There  was  no  contract  between  thetwooompanies;  oonseqaently  there  was  no  obligation 
firom  the  one  to  the  other.  There  was  no  conventional  subrogation  fh>m  the  assured  to 
the  assurers,  and  there  was  certainly  no  legal  subrogation  by  which  payment  by  the  one 
entitled  them  to  payment  ttom  the  other. 

The  insurance  company  paid  the  loss  for  which  they  received  a  premium  for  insuring 
against,  to  the  persons  who  suffered  the  same.  As  there  was  no  obligation  between  them 
and  the  railroad  company,  and  as  no  obligation  existed  towards  them  ttosn.  the  nihoad 
company,  they  have  no  claim  against  it. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  TMard, 
J.  Albert  VoorMeSf  for  plaintiffs  and  appellees.  L.  E,  Bimandiy 
Hays  dt  New,  for  defendant  and  appellant. 

Morgan,  J.  The  party  in  interest  in  both  these  salts  is  the  Mer- 
chants' Insurance  Company.  The  growers  of  eertain  cotton  shipped 
the  same  to  the  respective  plaintiffs  by  the  New  Orleans,  Jackson  and 
Great  Northern  Railroad.  Its  loss  by  fire  during  transit  was  assured 
against  in  the  Merchants'  Insurance  Company.  It  was  destroyed  by 
flre  while  in  one  of  the  railroad  company's  cars.  The  insurance  com- 
paay  paid  the  loss.  The  question  here  is,  whether  the  insurance  com- 
pany can  recover  its  loss  from  the  railroad  company  f  We  think  not. 
There  was  no  contract  between  the  two  companies;  consequently  there 
was  no  obligation  from  the  one  to  the  other.  There  was  no  conven* 
tional  subrogation  from  the  assured  to  the  assurers,  and  there  was 
certainly  no  legal  subrogation  by  which  payment  by  the  one  entitled 
them  to  payment  from  the  other. '  The  insurance  company  paid  the 
loss  for  which  they  received  a  premium  for  insuring  against  to  the 
persons  who  suffered  the  same.  As  there  was  no  contract  between  it 
and  the  railroad  company,  and  as  no  obligation  existed  towards  them 
from  the  railroad  company,  they  have  no  claim  against  it. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  in  both  cases  be  avoided,  annulled  and  reversed,  and 
that  there  be  judgment  in  favor  of  the  defendants,  with  costs  in  both 
courts. 


TALIAFERRO;  J.,  dissenting.  These  suits  were  brought  against  the 
railroad  company  to  make  them  liable,  as  common  carriers,  for  certain 
CQttons  consigned  to  the  plaintiffs  as  fetors  of  the  owners  of  the 
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cotton,  which  was  taken  apon  their  cars  at  station  No.  J  2,  under  con- 
tract of  affreightment  to  be  delivered  in  New  Orleans,  hut  which  the 
company  failed  to  deliver.  The  cotton  was  insured  at  the  office  of  the 
Merchants'  Insurance  Company.  The  loas  of  the  cotton  being  ascer- 
tained, the  consignees  applied  to  the  company  under  the  contract  of 
insurance  and  were  paid  the  value  of  the  cotton,  and  the  money  was 
paid  over  to  the  owners.  It  seems  that  the  names  of  the  parties  ap- 
pearing in  these  suits  as  plain ti£Es,«are  used  by  their  consent  by  the 
Merchants'  Insurance  Company,  the  real  plaintiff  in  both  cases.  The 
defense  is: 

First — That  the  cotton  was  burned  by  unavoidable  accident  in  spite 
of  due  care  and  diligence  on  the  part  of  defendant. 

Second — And  even  if  unavoidable  accident  be  not  established  by  de- 
fendant's evidence,  the  burden  of  proof  is  on  the  insurance  company 
to  show  negligence,  inasmuch  as  its  claim  is  not  for  non-delivery  under 
a  contract  of  affreightment,  but  is  the  claim  of  a  third  party  claiming 
damages  resulting  from  the  fault  of  the  defendant. 

Third — The  real  owners  of  the  cotton,  the  planters,  have  received 
from  the  insurance  company,  under  its  contract  with  them,  the  value 
of  the  cotton,  and  have  no  interest  in  the  suit. 

There  was  judgment  in  favor  of  the  plaintiffs,  and  the  defendanta 
have  appealed. 

The  cotton,  it  appears,  was  properly  stored  at  Brookhaven  in  a  close 
box  car,  having  no  other  openings  than  the  doors  which  w  ere  locked, 
and  remained  so  until  the  fire  burst  forth  while  the  train  was  on '  the 
side  track  at  Magnolia.  The  defendants  contend  that  however  the 
fire  may  have  originated  it  seems  to  have  been  an  unavoidable  acci- 
dent. It  is  clear  that  the  destruction  of  the  cotton  by  fire  under  the 
circumstances  shown,  does  not  relieve  the  railroad  company  from 
liability  to  pay  for  it. 

The  defendant  contends  that  no  conventional  subrogation  to  the 
rights  of  the  owner  of  the  cotton  is  alleged  or  shown  on  behalf  of  the 
insurance  company  ;  that  the  insurance  company  was  not  bound  with 
or  for  the  defendant,  in  the  sense  of  the  Civil  Code,  nor  had  an  interest 
in  discharging  the  debt. 

The  cotton  was  insured  against  fire.  It  was  destroyed  by  fire*  The 
railroad  company  was  principaUy  bound.  Its  liability  was  prima 
fade  fixed  and  could  only  be  avoided  by  showing  affirmatively  on  its 
part  that  the  accident  and  loss  resulted  from  vis  major.  In  every  other 
contingency  the  law  would  attribute  the  loss  to  negligence  on  the  part 
of  the  carriers,  or  to  events  which  it  was  in  their  power,  or  that  of 
their  agents  to  prevent.  The  insurance  company  was  bound  to  make 
good  a  loss  arising  from  a  casualty  against  which  it  had  expressly 
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ingared  the  owners.  It  chose  to  pay  the  iDdemnity  and  look  to  the 
common  carriers  for  reimbursement.  If  the  latter  were  bound  to  make 
good  the  loss,  what  difference  to  them  whether  they  paid  the  owners 
or  the  insurers  f  In  a  suit  by  the  insurers  against  the  carriers,  the 
latter  could  set  up  all  the  defenses  against  the  insurers  which  they 
might  have  made  in  a  suit  against  them  by  the  owners.  Being  bound 
to  the  owners  to  indemnify  them  for  the  loss  that  occurred,  and  having 
discharged  that  obligation  I  am  clearly  of  the  opinion  the  insurance 
company  stands  subrogated  by  law  to  all  the  rights  of  the  owners 
against  the  carriers,  as  they  certainly  are  upon  general  principles  of 
equity.     Civil  Code,  articles  2160,  2161. 

Wylt,  J.    I  concur  in  this  dissenting  opinion. 

Behearing  refused. 


No.  3375. 
Hbnrt  F.  Wadb  V,  David  W.  Eames. 

Plaintiff,  revoking  the  donation  which  he  made  to  hia  wife  of  a  certain  piece  of  property, 
seeks  to  recover  poaseseion  of  said  property  from  defendant,  whose  title  is  derived  from 
plaintiff's  wife  nnder  the  donation  aforesaid. 

It  appears  that  Mrs.  Wade  desired  to  donate  the  property  in  question,  thus  donated  to  her, 
to  her  daughter,  Mrs.  Eames,  "as  an  extra  portion  over  and  above  her  legitimate  share 
in  the  succession  of  said  donor,"  estimating  it  at  $7000,  and  to  secure  the  title,  it  was 
specially  stipulated  in  the  act,  "that  the  said  donor  binds  herself  and  her  heirs  to  war- 
ant  and  forever  defend  the  said  property  against  all  legal  claims  and  demands  whatso* 
ever."  To  this  act  the  plaintiff  was  a  party,  approving  of  it  and  authorizing  his  wife. 
He  is  therefore,  estopped  from  disputing  the  title  of  defendant. 

Besides,  the  prescription  of  ten  years  invoked  by  defendant,  is  a  complete  bar  to  the  action. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Ihiardf 
J.  BoseUua  <&  Philips,  for  plaintiff  and  appellant.  Fellows  dk 
Mills,  for  defendant  and  appellee.  T,  Oilmore,  Oottan  dc  Levy,  for  de- 
fendants, called  in  warranty. 

Wtlt,  J.  On  the  seventeenth  of  May,  1860,  the  plaintiff  donated  a 
certain  piece  of  property  to  his  wife,  and  on  the  same  day  she  donated 
it  to  the  wife  of  the  defendant,  who  was  her  daughter  by  a  previous 
marriage.  Subsequently,  defendant's  wife  died,  leaving  a  child  who 
inherited  this  property.  The  child  dying,  the  defendant  inherited  it. 
Subsequently,  the  wife  of  the  plaintiff  died ;  and  then  the  plaintiff 
made  a  notarial  act  revoking  the  donation  of  the  property  to  his  wife 
and  sued  the  defendant  to  recover  possession  thereof.  The  court  gave 
judgment  for  the  defendant  and  the  plaintiff  appeals. 

It  appears  that  Mrs.  Wade  desired  to  donate  the  property  in  ques- 
tion to  her  daughter,  Mrs.  Eames,  *'  as  an  extra  portion  over  and  above 
her  legitimate  share  in  the  succession  of  said  donor,"  estimating  it  at 
29 
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$7000.  And  to  seoare  the  tide  it  waa  speoially  stipulated  in  the  act, 
that  '*  the  said  donor  binds  herself  and  her  heirs  to  warrant  and  for- 
ever defend  the  said  property  against  all  legal  claims  and  demands 
whatsoever.*' 

To  this  act  the  plaintiff  was  a  party  authorizing  and  assisting  his 
wife. 

We  think  the  plaintiff  is  estopped  from  disputing  the  title  of  the  de- 
fendant. Valuable  improvements  have  been  erected  and  taxes  paid  on 
the  faith  of  the  title  which  Mrs.  Wade  passed  with  full  warranty,  and 
the  plaintiff  was  a  party  to  the  act  authorizing  and  approving  of  it. 
It  would  be  a  fraud  to  allow  him  now  to  recover  the  property.  Be- 
sides, the  prescription  of  ten  years  invoked  by  the  defendant,  is  a  com- 
plete bar  to  the  action. 

Judgment  affirmed. 


No.  4823. 

SUCCESSIOK  OF  ThOH AS  F.    OSTBAKDBR. 

The  prescriptioii  of  one  year  was  pleaded  in  bar  to  the  opposition  made  to  the  adxninialra- 
tor's  tableaa,  on  the  gronnd  of  nsnrions  interest  being  charged  on  certain  notea'plaoed 
on  said  tableau.    The  plea  should  hare  been  entertained. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans,  lisgoig 
J.  Kennardf  Sowe  dt  FrentiM,  for  the  administrator,  appellant. 
J.  8.  Whitaker,  for  Mrs.  Ostrander,  opponent  and  appellee. 

MoRGAK,  J.  The  administrator  has  appealed  from  the  judgment 
rendered  in  opposition  to  his  account  by  Mrs.  Ostrander. 

His  counsel  were  allowed  on  his  tableau  $250.  The  Judge  reduced 
them  to  $150.    Of  this  he  complains. 

The  succession  consisted  of  real  estate,  estimated  on  the  inventory,, 
at  $3500,  and  subsequently  at  $4250.  It  sold,  however,  for  $2925. 
So  far  as  the  record  discloses,  the  services  rendered  were : 

First — Opening  the  succession. 

Second — Causing  an  inventory  to  be  taken  and  having  the  same 
homologated. 

Third — Getting  an  order  of  sale. 

Fourth — Taking  a  rule  on  the  purchaser  to  comply  with  his  bid. 

Fifth — ^Filing  an  account  and  defending  the  same. 

Considering  the  value  of  the  succession  it  seems  to  us  that  $150  la  a 
reasonable  fee. 

It  seems  that  the  administrator  is  the  owner  of  two  promissory  notes 
for  $750  each,  bearing  mortgage  and  vendor's  privilege  upon  the  prop- 
erty left  by  the  deceased.    He  places  himself  on  the  tableaa  for  the 
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amoant  of  these  notes  with  the  interest  due  thereoD,  $2273  64.  Op- 
ponent avers  that  usarions  interest  has  been  charged  on  these  notes, 
which  would  reduce  them  to  $1100.  The  district  judge  found  that 
usurious  interest  had  been  charged  and  therefore,  rejected  the  entire 
interest.  The  interest  was  paid  during  Ostrander's  life.  He  pleads 
the  prescription  of  one  year  against  the  opposition.  The  plea  should 
have  been  sustained.  See  Johnson  v,  Phillips,  24  An.  156.  McCrack- 
en  V.  Wells,  25  An. 

In  his  brief,  counsel  for  opponent  objects  to  the  privilege  granted  by 
judgment  for  taxes  due.  But  he  has  not  appealed  from  the  judgment 
or  any  part  thereof,  nor  has  he  asked,  in  answer  to  the  administrator's 
appeal,  that  the  judgment  be  amended.  We  can,  therefore,  only  pass 
upon  the  complaint  of  the  appellant. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  that  portion  of 
the  judgment  of  the  district  court  which  fixes  the  fee  of  the  counsel 
of  the  administrator  be  affirmed.  And  it  is  further  decreed  that  that 
portion  of  the  judgment  which  disallows  the  interest  on  the  notes  held 
by  the  administrator,  be  avoided,  annulled  and  reversed,  and  that  the 
amount  placed  on  the  tableau  by  him  be  approved  and  homologated. 
The  costs  to  be  paid  by  the  succession. 

Behearing  refused. 


No.  3381. 

John  Coleman  &  Co.  v.  The  City  op  New  Orleans. 

The  oessioii  to  the  United  States  of  a  oertain  lot  of  gtound  in  the  city  of  New  Orleans,  for 
the  express  and  only  purpose  of  erecting  thereon  a  hranch  of  the  Hint  of  the  United 
States,  t<^ether  with  the  necessary  appendages,  is  not  a  venU  a  remere*  It  lacks  one  of 
the  essentials  of  a  sale— a  price.  Neither  is  the  goyemment  of  the  United  States,  tech- 
nically speaking  at  least,  the  nsofinictnary  of  the  property.  It  has  only  the  nse  of  it — 
the  tennre  thereto  heing  precarions,  and  the  right  to  occupy  the  same  restricted  to  such 
time  as  the  government  may  see  fit  to  ooonpy  it  for  the  purposes  of  a  minir— the  Govern- 
ment having  the  right  to  remove  the  same,  whenever  it  may  see  fit,  upon  the  happening 
of  either  of  which  events,  the  nse  of  the  property  would  immediately  revert  to  the  city. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    OoU 
lens,  J.    Homor  d  Benediotf  for  plaintiff  and  appellee.    Geo.  8. 

Jjc>eey,  city  attorney,  for  defendant  and  appellant. 

MoRGANj  J.  The  city  contracted  with  the  plaiutiff  to  do  certain 
paTing  on  Esplanade  street. 

A  portion  of  the  paving  was  done  in  front  of  what  is  known  as  the 
Mint.  For  this  work  plaintiffs  seek  payment  from  the  city.  For  ans- 
wer, the  city  denies  indebtedness,  and  says  that  the  government  of  the 
United  States  has  never  legally  disclaimed  her  ownership  or  title  to 
the  property,  as  is  alleged  in  the  petition. 
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There  is  no  doabt  that  the  contract  was  entered  into  as  is  alleged  in 
the  petition }  that  the  work  was  done;  that  the  amount  charged  there- 
for is  the  sum  agreed  to  be  paid,  and  that  payment  was  demanded  oi 
the  officers  of  the  United  States  government  and  refased. 

The  bill  has  to  be  paid  by  the  owner  of  the  property.  The  question 
then  is,  who  owns  it  ? 

'*  In  the  month  of  May,  1835,  the  City  Council  of  the  city  of  New 
Orleans,  adopted  the  following  resolution  : 

*'  Resolved,  That  the  use  of  the  square  of  ground,  now  inclobed,  and 
known  as  Jackson  square,  situated  in  the  city  of  New  Orleans,  and 
bounded  as  follows,  to  wit :  by  Esplanade  street,  Garrison  street,  Levee 
street,  and  the  public  Road,  be  ceded  to  the  United  States,  for  the 
express  and  only  purpose  of  erecting  thereon,  a  branch  of  the  Mint  of 
the  United  States,  together  with  the  necessary  appendages ;  and  that 
the  Mayor  be  and  he  is  hereby  authorized  to  convey  by  notarial 
act,  to  Martin  Gordon,  Esq.,  the  commissioner  appointed  by  authority 
of  the  said  United  States,  to  superintend  the  erection  and  building  of 
the  said  Mint,  the  use  and  occupation  of  said  square,  for  the  purposes 
aforesaid. 

"Be  it  further  resolved.  That  should  it  hereafter  be  deemed  necessary 
by  the  government  of  the  United  States  to  remove  the  Mint  contem- 
plated to  be  established  as  aforesaid,  or  to  cease  to  occupy  it  for  sach 
purposes,  then  the  said  act  to  be  null  and  void. 

'*  On  the  nineteenth  day  of  June,  in  the  year  aforesaid,  the  United 
States  government,  through  Martin  Gordon,  commissioner  as  afore- 
said, accepted  the  transfer  embraced  in  the  foregoing  resolution,  and 
from  that  date,  down  to  the  present  time,  the  Federal  authorities  have 
been  in  possession  of  the  property,  using  the  same  for  the  purposes  of 
a  Mint." 

The  foregoing  statement  is  taken  from  the  brief  of  the  City  At- 
torney. 

He  urges  upon  us  that  this  is  a  vente  a  r^nUre,  We  do  not  think  it  is. 
It  lacks  one  of  the  essentials  of  a  sale,  viz :  a  price. 

Neither  is  the  government,  technically  speaking  at  least,  the  usu- 
fructuary of  the  property.  It  has  simply  the  use  of  it;  the  tenure  there- 
to being  precarious,  and  the  right  to  occupy  the  same  restricted  to  such 
time  as  the  government  of  the  United  States  may  see  fit  to  occupy  it 
for  the  purposes  of  a  Mint — the  government  having  the  right  to  re- 
move the  same  whenever  it  sees  fit,  upon  the  happening  of  either  of 
which  events,  the  use  of  the  property  would  immediately  revert  to  the 
city. 

Judgment  affirmed. 
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No.  3127.  -jg-jg^ 

McStsa  &  Value  «.  Warren  &  Crawford.  '^^  ^ 

The  defendants,  Bucceeaors  of  Wuren,  Gllmore  A,  Co.,  and  agents  of  J.  &  F.  Roberts,  who 
are  the  drawers  of  a  certain  draft,  accepted  for  aooommodation  by  Warren,  Gibnore  & 
Ca,  offered  to  plaintiiRi,  indorsees  thereof,  to  pay  them  within  the  time  agreed  npon,  a 
certain  stipulated  amount  for  the  extingnishment  of  the  draft,  which  plaintifb  refused 
to  take.    No  real  tender  or  deposit  was  made. 

The  defendants,  as  the  agent*  of  J.  Sc  F.  Roberts,  had  a  right  to  tender  performance  of  the 
contract  for  said  Roberts,  and  plaintiffs  were  bound  to  receive  the  money  in  discharge  of 
the  contract.  The  plaintlfb'  peremptory  reAisal  dispensed  with  the  actual  production  of 
th*)  money  or  the  presence  of  witnesses  as  required  by  art.  407  of  the  Code  of  Prao* 
tioe,  as  no  one  is  required  to  do  a  vain  thing. 

Interest,  therefore,  could  be  allowed  only  from  Judicial  demand. 

APPEAL  irom  the  SeveDth  District  Court,  parish  of  OrleaDs.  Col- 
Una ,  J.  Elmore  dc  King,  for  plaio tiffs  and  appellees.  T,  8.  MoOny 
and  John  M.  Oooney,  for  defendants  and  appell  ints.  Bace,  Foster  dt 
MerricJc,  for  saccession  of  Crawford. 

LuDELiNG,  C.  J.  Tlie  plaintiffs  are  indorsees  of  a  draft  for  $9«^  68 
drawn  on  the  twentieth  of  March,  1362,  by  J.  &  F.  Roberts  of  Missis- 
Bippi,  on  their  factors,  Warren,  Gilnlore  &,  Co.,  who  accepted  the 
draft.  It  was  an  accommodation  acceptance.  In  May,  1866,  the  draw* 
er  paid  $400  on  the  draft.  On  or  abont  the  day  this  partial  payment 
was  made,  the  plaintiffs  agreed  to  take  six  hundred  dollars  for  the  bal- 
ance of  the  note,  provided  that  sum  were  paid  on  or  before  the  fiist 
of  January,  1870.  The  defendants,  successors  of  Warren,  Gilmore  & 
Co.,  and  agents  of  J.  dz.  F.  Roberts,  offered  to  pay  the  plaintiffs  the 
amount  stated  within  the  time  agreed  upon — which  they  refused  to 
take — no  real  tender  or  deposit  was  made. 

Warren  &  Crawford,  as  agents  of  J.  &  F.  Roberts,  had  a  right  to 
tender  performance  of  the  contract  for  the  Roberts,  and  McStea  &.  Value 
were  bound  to  receive  the  money  in  discharge  of  the  contract  of  J. 
&  F.  Roberts.    14  La.  214;  3  La.  385. 

This  offer  to  discharge  the  obligation  of  the  Messrs.  Roberts,  by  the 
payment  of  $600,  was  peremptorily  refused  by  the  plaintiff:),  and  this 
refusal  dispensed  with  the  actual  production  of  the  money,  in  the  pres- 
ence of  witnesses,  as  required  by  art.  407  of  the  Code  of  Practice,  as 
no  one  is  required  to  do  a  vain  thing.    2  Pars,  notes  and  bills,  p.  623. 

Interest,  therefore,  should  have  been  allowed  only  from  judicial  de- 
mand.    C.  P.  415. 

The  evidence  shows  that  the  amount  agreed  to  be  taken  in  satisfac- 
tion of  the  note  was  six  hundred  dollars ;  there  is  an  error  of  fifty  dol- 
lars therefore  in  the  judgment. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the 
lower  court  be  amended  by  reducing  the  amount  thereof  to  six  hun- 
dred dollars  and  by  allowing  interest  only  from  judicial  demand. 

It  is  further  ordered  that  the  appellees  pay  costs  of  appeal. 
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Wtly,  J.,  diasenUng.  This  is  a  suit  on  a  draft  for  $d39  68,  the  de- 
fendants being  the  acceptors  thereof.  The  plaintiffs  can  only  recoyer 
$600,  becaase  it  is  proved  that  in  May,  1866,  when  they  received  $400 
on  this  claim  from  the  drawers,  they  agreed  to  accept  $600  more  on 
first  of  January,  1867,  in  full  discharge  of  the  debt,  and  in  due  time 
the  defendants,  the  acceptors,  offered  to  pay  the  amount.  The  main 
controversy  is,  as  to  the  time  interest  should  be  allowed,  the  plaintiffb 
claiming  it  from  first  of  January,  1867,  the  defendants  contending  they 
should  pay  it  only  from  judicial  demand,  to  wit :  second  of  July  1870. 

This  depends  upon  the  question  whether  when  the  defendants  of- 
fered to  comply  with  the  contract,  they  made  a  real  tender  of  the  six 
hundred  dollars  actually  due  to  the  plaintiffis. 

Article  2167  of  the  Revised  Code  provides  that  '^  when  the  creditor 
refuses  to  receive  his  payment,  the  debtor  may  make  him  a  real 
tender."  •  •  «  And  article  2169  says  the  mode  in  which  a  tender 
must  be  made  is  pointed  out  in  the  Code  of  Practice. 

Looking  to  the  Code  of  Practice  under  the  head  of  real  tender,  we 
find  article  407,  which  {provides  that  '*  when  the  tender  is  lor  money 
due,  it  must  be  made  to  the  creditor  himself  or  at  his  usual  or  chosen 
domicile,  by  the  debtor  or  by  his  agent,  in  the  preeense  of  two  witnesses 
residing  in  the  place,  by  tendering  to  such  creditor  the  sum  which  is 
due  to  him,  with  the  interest  and  such  costs  as  he  may  have  incurred, 
and  exhibiting  such  sum  to  him  in  the  presence  of  such  witnesses,  in 
the  current  money  of  the  United  States."  And  by  article  415  it  is 
provided  that  when  such  tender  is  proved  at  the  trial,  the  plaintiff 
must  pay  the  costs  and  can  only  recover  the  sum  tendered,  without 
interest. 

In  order  to  deprive  the  plaintiff  of  the  interest  under  article  415,  C. 
P.,  it  devolved  upon  the  defendants  to  comply  strictly  with  the  re- 
quirements of  article  407,  in  regard  to  the  mode  of  making  a  real 
tender. 

The  defendants,  who  made  no  tender  conformably  to  article  407,  C. 
P.,  can  not  be  heard  to  claim  of  the  plaintiffs  the  penalty  prescribed 
by  article  415  for  refusing  to  accept  the  real  tender. 

It  is  not  pretended  that  the  defendants  tendered  to  the  plaintiffs  the 
sum  due  to  them  and  exhibited  currency  of  the  United  States  for  the 
amount  thereof  in  the  presence  of  two  witnesses. 

They  simply  offered  their  check  for  the  amount.  The  defendants, 
however,  contend  that  as  the  plaintiffs  said  they  would  not  accept  pay- 
ment of  the  debt  from  them,  a  tender  was  not  necessary,  and  therefore, 
the  penalty  prescribed  by  article  415  must  be  imposed.  I  do  not  so 
understand  tbe  law.  Article  415  requires  proof  that  ''the  defendant 
has  made  a  real  tender,  in  the  form  above  prescribed  of  the  sum  due,'* 
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^  *  *  and  if  snch  is  proved,  the  plaintiff  can  only  recover  the 
amount  tendered  without  interest.  This  artide  is  penal  in  its  oharac* 
ter  and  the  party  seeking  its  benefit  must  comply  strictly  with  the  re- 
quirements of  article  407.  The  articles  referred  to  modify  the  general 
doctrine  on  the  subject  of  tender,  and  therefore  the  authorities  cited 
from  the  commercial  law  are  not  applicable. 

In  Bacon  et  al.  vs.  Smith  et  al.,  2  An.  442,  it  was  held  that  the  meiie 
announcement  of  the  maker  of  a  note  of  his  readiness  to  pay,  is  not  a 
legal  tender  and  can  not  stop  interest.  In  Mudd  vs.  Stille's  heirs,  6  La. 
17,  it  is  held  that  a  real  tender  can  not  be  made  so  as  to  stop  interest, 
unless  the  legal  formalities  are  strictly  pursued.  In  the  case  at  bar  the 
formalities  required  by  article  407  C.  P.,  were  not  complied  with — 
there  was  no  real  tender,  and  the  penalty  announced  in  article  415  C. 
P.,  ought  not  to  be  imposed.  I  therefore  feel  constrained  to  dissent  in 
this  case.  

No.  3932. 
John  P.  Stagg  v,  F.  Belden. 

Tbe  managers  of  defendant's  business,  dnring  his  absence,  had  employed  the  plaintiff  as 
derk  in  his  store,  at  the  rate  of  two  tiionsand  doUars  per  annom,  to  begin  on  the  first 
day  of  yarch,  1870,  with  a  proviso  that,  if  his  services  w^re  not  found  satisfactory  by 
defendant^  the  engagement  would  be  canceled  on  the  first  day  of  April,  on  paying  to 
plaintiff  one  hundred  and  fifty  dollars  for  his  services  in  March.  This  contract  was  to 
be  ratified  by  defendant,  then  absent.  He  returned  on  the  thirteenth  of  April,  and  on 
the  twenty-fifth  of  the  same  month,  he  discharged  the  plaintiiZ;  whose  claim  under  the 
contract  is  theioltject  of  the  present  suit. 

If  the  managers  of  defendant's  business  had  no  authority  to  employ  plaintiit,  their  act 
should  have  been  repudiated  immediately.  It  was  unfortunate  for  defendant,  if  his 
accents  Ikiled  to  give  him  correct  information  of  the  contract,  but  it  was  not  plaintiff's 
£aiilt.  Besides,  when  defendant  returned  to  his  store  on  the  thirteenth  of  April,  and 
found  the  plaintiff  employed  as  clerk,  it  was  his  duty  to  inquire  concerning  the  terms 
upon  which  his  agento  had  engaged  his  services.  Nothing  of  the  kind^  however,  was 
done  by  him,  until  he  concluded  to  discharge  pliUntiff  on  the  twenty-fifth  of  AprlL 
^Sa  silence  from  early  in  March  till  the  tweuty*fifth  of  April,  must  be  regarded  as  a 
iaoit  acceptance  of  the  employment  of  plaintiff. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Oooley,  J. 
Hays  dt  New^  James  Idngan,  for  plaintiff  and  appellee.  O,  A, 
JSreoMx,  curator  ad  hoe,  for  defendant  and  appellant. 

WxxT,  J.  The  defendant  discharged  the  plaintiff  from  his  employ- 
ment 849  clerk  on  the  twenty-fifth  April,  1870,  and  was  sued  by  the  lat- 
ter for  the  year's  salary. 

It  appears  that  the  defendant  is  absent  the  greater  part  of  the  time 
from  the  State  and  that  his  store  is  managed  by  his  clerk  Eames,  and 
his  son  W.  C.  Belden,  the  bookkeeper.  In  Febmary,  1870,  Eames  ap- 
plied to  plaintiff  to  employ  him  as  clerk  in  the  store  of  the  defendant, 
proposiog  to  hire  him  by  the  month  at  $150  per  month  j  the  proposi- 
tion Tras  declined,  the  plaintiff  desiring  to  be  employed  by  the  year  at 
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a  salary  of  two  thousand  dollars.  Eames  then  proposed  to  take  the 
plaintiff  on  probation  for  sixty  days.  This  was  declined.  It  was 
finally  agreed  that  the  plaintiff  should  be  employed  on  probation  of 
thirty  days  at  the  salary  demanded  by  him,  services  to  begin  on  the 
first  day  of  March.  Before  entering  upon  the  services  the  plaintiff  re- 
quired the  following  written  contract  to  be  signed : 

*'New  Obleaks,  March  1,  1870. 
"  F.  Belden,  New  Orleans  : 

'<  Dear  Sir — ^Your  proposition,  made  to  me  by  your  son,  Mr.  W.  0. 
Belden,  to  the  effect  that,  from  the  first  day  of  April,  1870,  you  would 
pay  me,  as  a  salesman  and  solicitor  of  trade  for  your  business,  the 
sum  of  two  thousand  dollars  per  annum,  with  a  bonus  of  twelve  hun- 
dred dollars,  provided  my  individual  sales  amounted  to  sixty  thou- 
sand dollars  in  twelve  months,  is  hereby  accepted. 

'*  If,  on  the  first  day  of  April,  you  are  not  satisfied  with  the  manner 
in  which  my  services  are  rendered,  this  engagement  will  be  an- 
nulled on  your  paying  me  one  hundred  and  fifty  dollars  for  services 

in  March,  1870. 

"  Yours  respectfully, 
(Signed)  "JOHN  P.  ST  AGO.'* 

Across  the  face  of  this  document  is  written  : 

*'  This  is  accepted,  subject  to  the  approval  of  F.  Belden. 

(Signed)  '*  W.  C.  BELDEN." 

This  occurred  during  the  absence  of  the  defendant.    He  returned, 
however,  on  the  thirteenth  of  April,  1870,  and  on  the  twenty-fifth  of 
the  same  month  he  discharged  the   plaintiff.    The  defense  is  that, 
neither  Eames  nor  W.  C.  Belden  had  authority  to  employ  the  plain- 
tiff, and  as  soon  as  the  defendant  was  informed  that  the  plaintiff  was 
employed  under  the  written  contract  by  the  year,  he  repudiated  the  . 
contract  and  discharged  the  plaintiff.    If  Eames  and  W.  C.  Belden  had 
no  authority  to  employ  the  plaintiff  their  act  should  have  been  repadi- 
ated  immediately.    This  was  not  done.    The  defendant,  however,  con- 
tends  that  it  was  the  duty  of  the  plaintiff  to  have  communicated  to 
him  the  contract,  and,  if  it  was  not  repudiated  earlier,  it  was  the  fault 
of  the  latter.    The  contract  was  known  to  Eames  and  W.  C.  Belden 
who  were  the  managers  of  defendant's  store  and  his  agents.    It  waa 
their  duty  to  advise  him  that  they  had  employed  the  plaintiff.     And 
the  proof  is  that,  soon  after  the  contract  was  made,  the  defendant  was 
so  advised  by  Eames ;  but,  in  that  correspondence,  Eames  stated  that 
the  plaintiff  was  employed  at  $150  per  month  and  was  liable  to  be  dis- 
charged at  any  time  at  the  option  of  the  defendant.    That  the  defend- 
ant's agent  failed  to  give  him  correct  information  in  regard  to  the  con- 
tract with  plaintiff  was  unfortunate;  it  was  not,  however,  the  fault  of 
the  plaintiff. 
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Bat  when  the  defendant  returned  to  his  store  on  the  thirteenth  of 
April,  1870,  and  found  the  plaintiff  employed  as  a  clerk,  it  was  his 
dnty  to  inquire  the  terms  upon  which  he  was  employed.  Nothing  was 
said,  however,  npon  the  subject,  until  finding  business  growing  dull 
and  there  being  too  many  clerks,  he  concluded  to  discharge  the  plain- 
tiff on  the  twenty-fifth  of  April,  twelve  days  after  his  return.  The 
defendant  contends  that  as  the  contract  was  accepted  subject  to  his 
approval,  he  is  not  bound  thereby.  His  silence  from  early  in  March 
till  twenty-fifth  April,  must  be  regarded  as  a  tacit  acceptance  of  the 
employment  of  the  plaintiff,  because  the  proof  is,  he  acquiesced  du- 
ring this  period,  although  advised  early  in  March  of  said  employment. 

There  is  no  doubt  that' the  plaintiff  accepted  the  situation  subject  to 
the  approval  of  F.  Belden,  under  the  belief  that  his  agents  Eames  and 
W.  C.  Belden  would  communicate  to  their  principal  the  terms  of  the 
contract  and  that  he  would  either  ratify  or  reject  it  within  the  thirty 
days  fixed  as  the  period  of  probation.  Any  other  construction  of  the 
contract  would  allow  the  defendant,  through  his  agents,  to  perpetrate 
a  fraud  on  the  plaintiff;  it  would  allow  him  to  get  the  services  of  the 
plaintiff  at  a  period  when  they  were  doubtless  really  needed,  on  terms 
more  favorable  to  him  than  those  consented  to  by  the  plaintiff.  If  the 
view  taken  by  the  defendant  be  correct,  he  has  been  gieatly  benefited 
by  the  course  pursued  by  Eames  his  agent,  in  giving  incorrect  inform- 
ation in  regard  to  the  contract  by  which  the  plaintiff  was  employed. 
By  thus  withholding  from  their  principal  the  exact  terms  of  the  con- 
tract, Eames  and  W.  C.  Belden  have  succeeded  in  gaining  for  him  the 
services  of  the  plaintiff  on  a  probation  of  nearly  sixty  days,  notwith- 
standing his  positive  refusal  to  serve  on  a  longer  probation  than  thirty 
days. 

If  defendant's  theory  be  good  he  coold  have  held  the  plaintiff  as 
well,  if  his  interest  demanded  it,  on  a  probation  of  six  or  nine  months. 
He  could  have  stood  by  and  gained  the  advantages  of  the  plaintiff's 
labor  as  long  as  his  interest  required  it,  knowing  that  his  agents  would 
withhold  from  him  the  teims  of  the  contract  so  that  he  would  not  be 
compelled  to  ratify  or  reject  it. 

We  think  both  the  equity  and  the  law  of  the  case  is  with  the  plain- 
tiff and  the  conclusion  of  the  court  below  was  correct. 

Judgment  affirmed. 

Morgan,  J.,  dissenting.  In  this  case  the  contract,  which  was  in 
writing,  was  made  by  the  party  holding  defendant's  power  of  attorney, 
and  was  subiect  to  his  (the  defendant's)  ratification.  This  ratification 
was  never  given.  I  therefore,  think  that  the  plaintiff  has  no  case,  and 
I  dissent  from  the  opinion  of  the  majority. 

Behearing  refused. 
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No  3409. 
Simon  Netter,  Under  Tutor,  v.  S.  Hebmaji  and  L.  Lbyt. 

Thla  anit  la  inatitiited  by  the  under  tutor  of  the  minora  Eofan,  to  reoorer  from  8.  Hennaa 
and  L.  Leyy,  the  amount  coming  to  them  aa  heira  of  their  father  in  the  property  W 
longing  to  the  partnerahip  which  had  exiated  between  their  father  and  aaid  Herman  and 
Levy. 

It  la  apparent  firom  the  record  that  the  minora'  intereat  in  the  auooeaaion  of  their  father  had 
not  been  handed  over  to  their  tutrix  at  the  time  ahe  entered  into  another  partnerah^ 
with  the  surviving  partners  of  her  deceased  husband.  It  was  thia  interest,  added  to  her 
rights  as  widow  in  community,  which  formed  her  share  of  the  partnerahip  atook.  The 
oontraat  was,  in  flMt,  a  contract  of  partnership  between  herseli,  her  minor  children  and 
the  surviving  partners  of  her  husband.  The  law  does  not  authorise  such  a  partnership. 
It  was  an  investment  of  her  minor  children's  ftmda  in  an  enterprise  for  which  she  had 
no  warrantb  Up  to  thia  point,  therefore,  the  minors'  property  must  beconaidered  tohavf 
remained  in  tiie  hands  of  the  surviving  partners. 

But  thia  court  does  not  see  where  the  under  tutor  finds  any  authority  for  attacking  the  de- 
fendants. If  any  cause  of  action  exists  against  the  defendanta,  the  tutrix  of  the  minon 
la  the  proper  person  to  aaaert  it. 

The  under  tutor  acts  for  the  minor  whenever  the  interest  of  the  minor  is  in  opposition  to  tiie 
interest  of  the  tutor.  Perhapa,  in  case  of  collusion  between  the  debtor  of  a  minor  aad 
hia  tutor,  the  under  tutor  might  be  authorixed  to  interfere.  But  in  thia  case  no  coUoalcBL 
is  asserted.  The  rights  of  the  minors  have  not  been  invaded  by  the  defendanta.  What> 
ever  tranaactions  they  may  have  had  in  which  the  minors'  interests  were  involved,  they 
had  them  with  their  tutrix,  who  waa  the  only  peraon  having  authority  with  whom  they 
could  contract.  If  they  acted  fraudulently  toward  the  tutrix,  Ihtud  vitiates  any  contract 
and  the  tutrix  has  her  action  to  set  it  aside.  If  the  tutrix  has  acted  in  bad  fsith  towards 
her  wards,  the  under  tutor  has  his  action  against  her. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley,  J. 
Breaux  <&  Fenner^  for  plaintiff  and  appellant.  OooUy  dc  Fhillip$f 
for  defendants  and  appellees. 

MoROAK,  J.  Leopold  Kohn  was  a  memher  of  the  firm  of  Kohn, 
Herman  &  Co.  The  firm  was  composed  of  Leopold  Kohn,  S.  Herman, 
and  Leopold  Levy.  By  the  terms  of  their  contract,  the  partnerahip 
was  to  cease  on  the  death  of  either  of  the  partners.  In  this  event  the 
flnrvivors  had  the  right  to  continue  the  partnership  and  to  keep  the 
partnership  property  at  an  estimation  to  be  fixed  upon  an  inventory  to 
be  taken  immediately  after  the  decease  of  the  partner^  the  inventory 
to  be  taken  between  the  surviving  partners  and  the  widow  and  heirs  of 
the  deceased  partner,  the  survivors  to  furnish  security  in  soUdo  to  the 
satisfaction  of  the  surviving  widow  and  heirs,  for  the  amount  coming 
to  the  deceased  partner. 

Kohn  died  on  the  second  of  September,  1866.  Hid  widow  was  con- 
firmed as  natural  tutrix  on  the  twenty-fourth  of  the  same  month.  On 
the  eighteenth  of  December,  1866,  she  applied  to  be  appointed  admin- 
istratrix of  her  husband's  succession,  and  prayed  that  an  inventory  be 
taken. 

On  the  eleventh  of  January,  1867,  the  inventory  ordered  to  be  taken 
was  filed.  The  interest  of  the  deceased  in  the  partnership  was  eeti* 
mated  at  $21,342  29.    On  the  twelfth,  she  was  confirmed  as  adminis- 
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tiatriz.  Thus  the  inTentory  was  filed  before  she  had  qualified  as  ad- 
ministratrix. 

On  the  seventh  of  January  1867,  before  she  had  been  appointed  ez- 
eeatrix,  and  without  any  authorization  on  the  part  of  the  court,  she 
went  before  a  notary  public  in  company  with  Herman  and  Levy  and 
they  each  declared,  that  they  had  made  a  partition  of  the  property  be- 
longing to  the  partnership  of  Eohn,  Herman  &  Levy,  and  gave  to  each 
other  an  acquittance  therefor.  In  this  act  the  widow  assumed  to  act 
as  well  in  her  capacity  of  tutrix  as  well  as  in  her  own  name.  By  the 
same  act  the  widow  and  the  surviving  partners  of  her  husband  formed 
another  partnership  to  last  twelve  months.  In  this  partnership  the 
widow  invested  921,934  16.  a  few  hundred  doUars  over  and  above  the 
amount  of  the  appraised  value  of  her  deceased  husband's  interest  in 
the  property  belonging  to  the  partnership  which  had  existed  between 
her  husband  and  Herman  and  Levy. 

Subsequently,  in  the  early  days  of  December,  1867,  she  married  Syl- 
vian Levy. 

Before  her  marriage  she  was  retained  in  the  tutorship  of  her  minor 
children,  by  and  with  the  advice  and  consent  of  a  family  meeting. 

On  the  sixteenth  of  December,  1867,  the  partnership  which  had  been 
entered  into  between  Mrs.  Kohn  (now  Urs.  Levy),  S.  Herman  and  Leo- 
pold Levy,  was  dissolved,  Mrs.  Kohn  selling  out  her  interest  therein  to 
Herman  and  Leopold  Levy  for  $19,413  22.  She  was  authorized  to  dis- 
solve the  partnership  and  to  make  the  sale  by  her  husband  Sylvain 
Levy. 

Subsequent  to  this  sale,  Sylvian  Levy  and  his  wife  appear  to  have 
removed  to  Texas. 

This  suit  is  instituted  by  the  under  tutor  of  the  minors  Kohn  to  re- 
oover  from  Simon  Herman  and  Leopold  Levy,  the  amount  coming  to 
them  as  heirs  of  tbeir  father  in  the  property  belonging  to  the  partner- 
ship which  had  existed  between  their  father  and  Herman  and  Levy.  The 
amount  claimed  is  911,746  39. 

The  district  judge  decided  against  the  under  tutor.   He  has  appealed. 

It  is  apparent  that  the  minors'  interest  in  the  succession  of  their 
father  had  not  been  banded  over  to  their  tutrix  at  the  time  she  entered 
into  the  partnership  with  his  surviving  partners.  It  was  this  interest, 
added  to  her  rights  as  widow  in  community,  which  formed  her  share  of 
the  partnership  stock.  The  contract  was,  in  fact,  a  contract  of  part- 
nership between  herself,  her  minor  children  and  the  surviving  partners 
of  her  husband.  The  law  does  not  authorize  such  a  partnership.  It 
waa  an  investment  of  her  minor  children's  funds  in  $tn  enterprise  for 
which  she  had  no  warrant.    Up  to  this  point,  therefore,  the  minors 
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property  must  be  considered  to  have  remaiDed  iA  the  hands  of  the  sar- 
Tiving  partners. 

Bat  we  do  not  see  where  the  under  tutor  flnds  any  anthority  for  at- 
tacking the  defendants.  The  minors  are  represented  by  their  tutrix. 
If  any  cause  of  action  exist  against  the  defendants,  their  tutrix  is  the 
proper  person  to  assert  it.  The  under  tutor  acts  for  the  minor  when- 
ever the  interest  of  the  minor  is  io  opposition  to  the  interest  of  the 
tutor.  C.  0.  273.  Perhaps  in  case  of  collusion  between  the  debtors 
of  a  minor  and  his  tutor,  the  under  tutor  might  be  authorized  to  inter- 
fere. But,  in  this  case,  no  collusion  is  asserted.  The  rights  of  the  mi- 
nors have  not  been  invaded  by  the  defendants.  Whatever  transactions 
they  may  have  had  in  which  their  interests  were  involved,  they  had 
them  with  their  tutrix,  who  was  the  only  person  having  authority  with 
whom  they  could  contract.  If  they  acted  fraudalently  toward  the  tu- 
trix, fraud  vitiates  all  contracts,  and  the  tutrix  has  her  action  to  set  it 
aside.  If  the  tutrix  has  acted  in  bad  faith  towards  her  wards,  the 
under  tutor  has  his  action  against  her. 

Judgment  affirmed. 


No.  5164. 
State  of  Louisiana  v,  E.  B.  Tinney. 

The  offense  for  vhioh  the  acoused  wan  tried  is  not  prescribed,  because  the  Indictment 
not  filed  within  a  year  after  the  crime  had  been  committed.  The  statute  merely  says 
that  the  indictment  muBt  be  found  within  a  year  after  the  offense  was  made  known  to 
the  public  officer  having  power  to  direct  investigation  and  prosecution. 

The  law  does  not  say  that,  because  the  foreman  of  a  grand  jury  can  not  write  his  name,  the 
indictment  found  by  the  grand  jury  of  which  he  is  foreman  shall  not  be  good. 

After  a  motion  for  a  new  trial  which  has  been  refused,  it  is  too  late  to  urge  in  arrest  of  Judg- 
ment that  the  jury  were  guilty  of  misconduct,  partiality  and  prcjjudice  against  the 
acoused. 

The  judge  a  quo  did  not  err  in  refusing  to  permit  the  introduction  in  evidence  of  the  oer- 
tificato  of  the  post  mortem  examination  given  by  the  physician  who  made  it  There  Is 
nothing  to  show  that  the  physician  himself  could  not  have  been  procured.  His  testi- 
mony, if  it  could  be  obtained,  was  the  evidence  required,  and  not  his  certificate. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St. 
Charles.  Flagg,  J.  Criminal  case.  James  D.  AngusUn  and  JuUen 
Michel t  for  appellant.  Henry  0,  Dibble,  Assistant  Attorney  Gkneral, 
for  appellee. 

Morgan,  J.  The  defendant,  convicted  of  manslaughter,  has  ap- 
pealed  from  the  judgment  of  the  district  court  which  sentenced  him 
to  seven  years'  imprisonment  at  hard  labor  in  the  penitentiary. 

His  first  complaint  is,  that  the  crime  charged  against  him  was  on  the 
face  of  the  papers  prescribed,  when  what  purports  to  be  the  indict- 
ment, was  filed  in  court.    He  relies  on  section  986  of  the  Beyised 
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Statutes,  which  decides  that  *'no  person  shall  be  prosecated,  tried 
or  panished  for  any  ofifense,  willful  murder,  arson,  robbery,  forgery 
and  counterfeiting  exceptedj  unless  the  indictment  or  presentment  for 
the  same  be  found  or  exhibited  within  one  year  next  after  the  offense 
shall  have  been  made  known  to  a  public  officer  having  the  power  to 
direct  the  investigation  or  prosecution."  The  slaying  is  alleged  to 
have  taken  place  on  the  third  September,  1871.  The  indictment,  or 
what  the  defendant  says  purports  to  be  the  indictment,  was  found  on 
the  second  of  October,  1871.  The  objection,  however,  seems  to  be 
that  it  was  not  filed  until  the  second  October,  1872.  The  statute  does 
not  sustain  the  objection.  The  indictment  was  found  within  a  year 
next  after  the  offense  was  made  known  to  the  public  officer  having 
the  power  to  direct  investigation  and  prosecution,  and  this  is  what  the 
law  says  shall  be  done — not  that  the  indictment  shall  be  filed  within  a 
year  alter  the  crime  has  been  committed. 

The  second  objection  is  that  the  ''paper  purporting  to  be  an  indict- 
ment against  him  lacks  all  the  essential  requisites  of  an  indictment." 
The  fault  complained  of  is  that  it  is  not  signed  and  indorsed  by  the 
foreman  of  the  grand  jury,  and  as  the  constitution  requires.  The  in- 
dictment is  signed  thus : 

his 

"A  true  bill.  WILLIAM    M    TAYLOR, 

mark 

Foreman." 

The  law  does  not  say  that  because  the  foreman  of  a  grand  jury  can 
not  write  his  name,  the  indictment  found  by  the  grand  jury  of  which 
he  is  foreman  shall  not  be  good. 

His  third  objection  is  that  ''the  statutes  of  the  State  restricting  the 
qualifications  of  jurors  to  citizens  of  the  State  who  are  duly  qualified 
electors,  registered  voters,  are  unconstitutional  and  violative  of  arti- 
cles five  (amendments)  and  six  of  the  constitution  of  the  Un^d  States, 
and  of  the  article  xiv,  section  one,  constitutional  amendments  thereto, 
and  of  article  six  of  the  constitution  of  the  State.  By  them  the  accused 
has  a  constitutional  right  to  be  tried  by  a  jury  of  his  peers,  drawn 
firom  among  all  of  his  peers  who  enjoy  the  civil  and  political  right  of 
citizens  and  freemen,  and  who  have  the  right  and  capacity  to  enjoy 
them,  whether  said  political  rights  are  exercised  actively  by  registry 
on  a  list  of  duly  qualified  electors  and  evidenced  by  a  certificate  of 
registry  or  not." 

We  quote  the  language  of  the  objection.    It  answers  Itself. 

The  next  ground  he  stands  upon  is  that  several  of  the  jury  were 
guilty  of  misconduct  and  partiality  and  prejudice  against  him,  and  he 
proved  by  one  Bron  that  he,  Bron,  was  a  juror  in  another  case;  that 
several  of  the  jurors  who  were  impanneled  on  the  trial  of  the  defend- 
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• 

ant  were  also  jurors  in  the  case  upon  which  Bron  was  a  juror,  and 
that  during  the  conversationa  and  discussions  in  the  case  alluded  to, 
aeveral  of  the  jurors  who  tried  the  defendant  declared  that  in  his  (the 
defendant's)  case,  *'he  ought  to  be  convicted,  as  he  was  a  bad  man 
anyhow,"  and  they  would  convict  him  if  taken  as  jurors  in  his  case. 
This  was  urged  in  arrest  of  judgment  after  a  motion  for  a  new  trial 
had  been  refused.  The  judge  did  not  err  in  refusing  to  consider  it. 
It  came  too  late.  The  exception  to  the  ruling  of  the  judge  in  refusing 
to  permit  the  certificate  of  the  post  mortem  examination  given  by  the 
physician  who  made  it,  is  not  well  taken.  The  judge  did  not  err. 
There  is  nothing  to  show  that  the  physician  himself  could  not  have 
been  procured,  and  his  testimony,  if  it  could  be  obtained,  was  the 
evidence  required,  and  not  his  certificate. 

Judgment  affirmed. 

Rehearing  refused. 


llTigl      •  No.  3324. 

|m    88| 

Chablbs  Morgan  v,  G.  Lombard. 

The  mere  &ot  that  for  thirty  or  forty  yean  the  pablio  wm  permitted  to  pass  over  a  oertain 
piece  ef  land,  would  not  of  itself  oonetiltate  the  place  a  loeut  pubUeut.  The  proper^ 
which  ia  the  oliject  of  this  litigatioii  has  never  been  dedicated  to  the  pabllc,  nor  has  a&y 
expropriation  taken  place.    Therefore  it  remains  private  property. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Oooley^ 
J.    Leovy,  Monroe  ds  Hart,  for  plaintiff  and  appellee.    J7.  Bemwdee 
and  J,  Meunier,  for  defendant  and  appellant. 

LuDBLiNG,  C.  J.  The  plaintiff,  alleging  that  the  passage  or  alley 
running  from  the  Bayou  road  to  Columbus  street  is  a  public  thing,  in- 
joined  the  defendant  from  fencing  it  or  obstructing  the  use  of  it  by  the 
public.  The  defendant  claims  that  the  property  belongs  to  him. 
There  was  judgment  in  favor  of  the  plaintiff  against  the  defendant^ 
decreeing  the  alley  to  be  a  locue  pubUow  and  for  9500  damages.  The 
defendant  has  appealed. 

There  is  no  evidence  in  this  record  of  an  intention  on  the  part  of  the 
owners  of  said  land  to  dedicate^  it  to  public  use.  The  mere  fact  that 
for  thirty  or  forty  years  the  public  was  permitted  to  pass  over  thia 
ground,  would  not  of  itself  constitute  the  place  a  loontB  j>tt62ioiw.  Bat 
we  think  there  is  evidence  to  negative  the  idea  of  an  intention  on  the 
part  of  the  owners  to  dedicate  the  property  to  the  public.  3  An.  5i88> 
16  An.  404;  15  An.  316;  10  An.  81;  C.  C.  762,  et  seq. 

In  1800,  Antonio  Bamis  sold  to  Pablo  Cheval  one  arpent  and  one 
hundred  and  forty-one  feet  on  Bayou  road  by  three  arpents  deep.    On 
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J^^^^M^,^_^_j. .  ■  I  -I        — 

the  twentieth  March,  1822,  Cheval  caused  a  plan  of  this  land  to  be 
made,  and  he  sold  the  same  to  Chevalier  Coulon  He  Yilliers.  On  this 
plan  figures  the  strip  of  land  in  question,  and  it  is  marked,  '*Chemin 
appartenant  auz  h^ritiers  Oastanedo." 

In  1823,  Chevalier  C.  de  Yilliers  sold  this  property  to  Tala.  It  is 
described  as  being  on  the  Bayou  St.  John  road,  measuring  one  hun- 
dred feet  fronting  the  bayou,  and  running  back  three  arpents  deep 
^'attenant  du  cot^  du  bayou,  et  par  derri^re,  auz  terres  des  h^ritiers 
de  feu  Joseph  Castanedo." 

There  is  parol  evidence  to  show  that  this  was  a  private  road,  origin- 
ally used  by  the  proprietor  to  haul  wood,  and  that  at  different  periods 
he  had  temporarily  closed  it.  It  also  appears  that  it  was  always  con- 
sidered by  the  family  of  Castanedo  and  his  neighbors  that  the  road 
was  private  property,  and  it  was  inventoried  as  such  when  Castanedo 
died. 

This  property  has  never  been  dedicated  to  the  public,  nor  has  it  been 
expropriated;  therefore  it  remains  private  property. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled,  and  that  there  be  judgment  dissolving  the  ii^iuno- 
tion.  It  is  further  adjudged  that  the  defendant  is  the  owner  of  the 
property  in  question,  and  that  he  have  judgment  against  the  plaintiff 
for  the  sum  of  $250  as  damages,  and  for  costs  in  both  courts. 

Behearing  refused. 


No.  4815. 
JosKPH  Ba0,  Curator  of  Henrietta  Hooker,  i;.  Moses  Ratz  et  als. 

It  is  eTident  that  jndgment  in  damagea  against  the  civil  Bherlff  for  effeotinc  the  sale  oom. 

plained  of,  is  erroneous,  as  he  vas  acting  only  onder  the  direction  of  a  court  of  compe- 

tetnt  jnrisdiotion  and  carrying  oat  its  orders. 
Ibe  sheriff  seems  to  have  been  informed  that  a  snit  in  interdiction  had  been  instituted 

against  the  owner  of  the  property  seised,  but  that  was  no  warrant  forihim  to  stop  the 

sale.    It  did  not  follow  that  interdiction  would  result  from  the  suit.    If  the  parties  in 
interest  had  desired  to  stop  the  sale,  they  should  have  ii^joined  it. 

APP£AL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
hins^  J.    cT*.  Msk,  for  plaintiff  and  appellee.    B,  J,  Ker,  Garrett  dh 
Walker,  Hays  dc  New,  for  defendants  and  appellants. 

MoROAK,  J.  Henrietta  Hooker  purchased  a  certain  piece  of  prop- 
erty in  tbe  square  bounded  by  Baronne^  Dryades,  Seventh  and  Eighth 
streets,  containing  two  tenements  and  outbuildings.  The  purchase 
was  made  on  the  seventeenth  May,  1858.  On  the  tenth  October,  1870, 
she  sold^  ^y  public  act,  a  portion  of  this  property  to  Jean  Barrere  for 
nine  hundred  dollars. 
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Od  the  thirtieth  May,  1872,  she  executed  a  mortgage  on  the  remain- 
ing portion  of  the  property,  on  which  the  house  is  situated,  which  she 
occupied  as  lier  residence,  in  favor  of  Moses  Katz  for  eight  hundred 
and  fifty  dollars,  payable  six  months  from  the  said  thirtieth  May,  1872. 
On  the  fourth  December,  1871,  Katz  applied  to  and  obtained  from  the 
Sixth  District  Court  of  this  city  an  order  of  seizure  and  sale  directed 
against  the  property  subject  to  his  mortgage.  The  property  was  ad- 
vertised for  sale  by  the  sheriff.  On  the  sixteenth  January,  1873,  Hen- 
rietta Hooker  alleged  that  the  mortgage  under  which  the  executory 
process  issued  had  been  obtained  by  fraud  and  without  consideration; 
that  she  is  old,  feeble  and  illiterate,  not  knowing  how  to  read  or  write; 
that  being  in  need  she  consented  that  Katz  should  sell  for  her  the 
house  and  lot  forming  the  corner  of  Seventh  and  Dryades  streets,  for 
$900  in  money,  a  shawl  valued  at  $8,  and  some  domestic  valued  at 
$1  50 ;  that  after  paying  her  indebtedness  a  balance  remained  due  to 
her  of  $675  ;  that  when  she  was  called  upon  to  make  her  mark  to  the 
act,  which  she  is  now  informed  is  a  mortgage,  she  supposed  it  was  to 
enable  her  to  draw  the  proceeds  of  the  property  which  she  had  sold. 
She  prayed  for  an  injunction  restraining  the  sale  of  her  property,  and 
asked  for  judgment  against  Katz  for  $675.  The  injunction  issued.  A 
rule  was  taken  to  set  it  aside,  and  on  the  thirty-first  January,  1873,  it 
was  set  aside.    From  this  judgment  no  appeal  was  taken. 

On  the  tenth  February,  1873,  the  counsel  who  had  represented  Hen- 
rietta Hooker  in  the  foregoing  proceedings,  instituted  suit  in  the  Second 
District  Court,  in  the  name  of  Emily  Mills,  to  cause  her  to  be  inter- 
dicted. She  alleged  that  she  was  her  niece ;  that  she  bad  had  the 
principal  care  and  control  over  her  for  four  years,  and  that  she  is  old, 
infirm,  insane  and  utterly  incompetent  to  manage  her  own  bnainess. 
Service  of  tbis  petition  having  been  made  upon  her,  and  no  answer 
thereto  having  been  filed,  an  attorney  was  appointed  to  defend  her. 
He  filed  a  general  denial.  After  hearing  testimony  the  judge  ordered 
her  interdiction,  and,  upon  the  recommendation  of  a  family  meeting, 
Joseph  Ran  was  appointed  her  curator  on  March  28, 1873. 

In  the  meanwhile,  on  the  twenty-second  March,  1873,  the  property 
mortgaged  to  Katz  was  sold  under  execution  upon  the  executory  pro- 
cess issued  by  the  Sixth  District  Court,  and  Jean  Barrere  became  the 
purchaser  thereof. 

This  suit  is  instituted  by  the  curator  ot  Henrietta  Hooker  against 
Barrere,  Katz  and  W.  P.  Harper,  sheriff,  to  annul  the  sale  made  by 
her  to  Barrere  on  the  tenth  October,  1870,  and  the  sale  made  by  the 
sheriff  on  the  twenty-third  March,  1873,  in  the  suit  of  Katz  v.  Hooker, 
at  which  sale,  as  we  have  seen,  Barrere  became  the  purchaser,  and  far 
damages  against  them  all,  which  she  fixed  at  $10,000,  for  having  been. 
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fi>roibly  ejected  from  the  last  described  property.  The  allegatioDS  are 
that  Henrietta  Hooker  was  notoriously  insane,  and  entirely  incompe- 
tent to  transact  bndness  when  the  first  sale  to  Barrere  was  consum- 
nated,  and  that  she  had  been  interdioted,  and  a  copy  of  the  judgment 
of  interdiction  hikd  been  served  upon  Katz,  before  the  sale  by  the 
sheriff  was  made ;  that  she  received  none  of  the  money  which  was  the 
price  of  the  first  sale,  and  that  she  was  not  indebted  to  Katz  in  any 
sum  when  she  executed  the  mortgage  which  resulted  in  the  sale  of  the 
second  piece  of  property  by  the  sheriff,  and  that  all  this  was  done  by 
Katz  and  Barrere  with  the  intention  of  defrauding  the  insane  and  in- 
terdicted person.  He  prays  also  that  Barrere  be  injoined  from  inter- 
fMng  with  her  in  the  possession  of  the  house.  Barrere  excepted  to 
this  proceeding: 

Mr9t — That  plaintiff  shows  no  cause  of  aiction. 

Second — ^That  the  matters  set  up  for  an  injunction  should  have  been 
set  up  in  his  proceedings  before  the  Sixth  District  Court,  on  the  trial 
of  his  original  injunction  before  that  court. 

Third — ^Because  the  Superior  District  Court  is  without  jurisdiction 
to  determine  upon  the  validity  of  judicial  proceedings  determined 
upon  by  another  court,  and  that  his  remedy  is  by  an  action  of  nullity, 
to  be  brought  in  the  court  that  rendered  the  judgment  which  is  sought 
to  be  annulled. 

In  so  far  as  relates  to  the  annulling  of  the  sheriff's  sale,  all  the  de- 
fendants excepted  to  the  jurisdiction  of  the  Superior  District  Court, 
roHane  materuB,  on  the  ground  that  it  could  not  annul  the  sale  which 
was  the  result  of  a  judgment  of  the  Sixth  District  Court.  Subsequently 
Jean  Barrere  answered  the  petition,  in  so  far  as  it  seeks  to  annul  the 
sale  made  to  him  in  October,  1870,  filing  a  general  denial  thereto. 

All  the  exceptions  were  overruled  on  the  fifth  May,  and  on  the  six- 
t^nth  of  May  default  was  entered  against  Katz  and  Harper.  No  de- 
&nlt  was  taken  against  Barrere. 

Upon  these  pleadings  judgment  was  rendered  in  favor  of  the  plaintiff 
and  against  all  the  defendants,  perpetuating  the  injunction,  and  con- 
demning them  to  pay  $200  damages }  annulling  the  sale  made  by  Har- 
per, sheriff,  on  the  twenty-second  March,  1873,  and  annulling  the  act 
of  mortgage  executed  by  Henrietta  Hooker,  in  favor  of  Moses  Katz,  on 
the  thirtieth  May,  1872. 

After  an  ineffectual  application  for  a  new  trial  the  defendants  have 
appealed. 

The  conclusion  to  which  we  have  come  on  the  merits,  renders  it  unne- 
ceesary  that  we  should  express  any  opinion  with  regard  to  the  excep- 
tions. As  regards  the  sheriff.  Harper,  it  is  evident  that  the  judgment 
80 
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against  him  is  erroneoas,  as  he  was  acting  only  nnder  the  direction  of 
a  court  of  competent  jarisdiction  and  carrying  oat  its  decrees.  The 
allegations  in  the  petition  that  he  acted  in  defiance  of  the  judgment 
of  interdiction,  which  had  been  pronounced  against  Henrietta  Hooker, 
are  not  sustained.  Nor  do  we  see  how  this  could  have  been  possiblci 
as  the  judgment  of  interdiction  was  not  pronounced  until  two  days 
after  the  sale  was  made.  The  sheriff  seems  to  have  been  informed  that 
suit  was  instituted  to  have  her  interdicted,  but  this  was  no  warrant  for 
him  to  stay  the  sale.  It  did  not  follow  that  interdiction  would  result 
from  the  suit.  If  the  parties  in  interest  had  desiried  to  stop  the  sale 
they  should  have  injoined  it. 

With  reference  to  Barrere  there  is  no  evidence  in  the  record  to  show 
any  complicity  between  himself  and  Katz,  or  that  he  was  party  to  any 
scheme  which  had  been  concocted  for  the  purpose  of  defrauding  her. 
In  both  instances  he  purchased  the  property  which  was  offered  for 
sale.  In  the  first  case  he  paid  the  money  to  the  notary,  who  gave  it  to 
the  vendor;  and  in  the  second  case  he  purchased  at  public  sale,  and 
paid  the  price  to  the  sheriff.  He  is  not  shown  to  have  had  any  inti- 
mate knowledge  of  his  vendor,  and  it  is  not  shown  that  her  insanity 
was  notorious  at  the  time  the  sales  were  made.  Neither  do  we  think 
the  evidence  shows  that  Katz  has  taken  advantage  of  her  situation,  or 
that  she  was  insane. 

Neither  do  we  think  the  evidence  shows  that  Katz  has  taken  advan- 
tage of  her  condition,  or  that  she  was  insane  (if  she  be  so  now),  at  the 
time  tlie  sale  and  mortgage  were  executed.  She  is  very  old  and  infirm, 
and  her  relatives  sw^&r  that  she  is  unable  to  take  care  of  herself,  and 
so  does  the  physician  who  examined  her.  But  in  the  executory  pro- 
ceedings she  appeared,  through  her  counsel,  who  now  appears  for  her 
curator,  and  acted  in  her  own  behalf,  and,  when  examined  on  the 
stand,  told  her  story  quite  as  intelligently  as  did  the  other  witnesses, 
and  failed  to  satisfy  the  judge  of  that  court  that  fraud  had  been  prac- 
ticed upon  her.  As  to  her  claim  under  the  homestead  law,  we  can  not 
pass  upon  it  in  this  proceeding. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendants,  with  costs  in  both  courts. 

Rehearing  refused. 
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Billgery  y.  Sohnell  and  Joaohlm. 

No.  5119. 
Joseph  Billgbbt  i;.  Jacob  Schkell  and  Martin  Joachim. 

AdmittiDg  that  *  debtor  should  baye  intended  to  defraud  bis  oreditors  by  tbe  sale  of  bis 
property,  yet  it  is  essential  that  the  purchaser  should  be  a  party  to  the  fraud  in  order 
that  the  sale  be  set  aside.  The  declaration  of  the  notary  that  tbe  cash  payment  had 
been  made  in  his  presence,  which  declaration  is  not  contradicted  by  any  positive  testi- 
mony, -would  outweigh  the  assertions  of  witnesses  as  to  the  purchaser's  want  of  funds. 
It  is  a  difficult  matter  for  one  man  to  tell  what  amount  of  money  Is  or  is  not  in  his 
neighbor's  pocket. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     OuUomj 
J.    Homor  i&  Benedict,  for  plaintiff  and  appellee.    Braughn  d 
Buck,  for  Joachim,  defendant  and  appellant. 

Morgan,  J.  Plaintiff  sold  to  tbe  defendant  merchandise  amounting 
to  about  $700,  in  full  payment  of  which  he  took  his  two  promissory 
notes  for  $305  each,  dated  first  April.  1873,  and  payable  sixty  and 
ninety  days  after  date.  He  also  indorsed  two  notes  of  the  defendant's, 
one  for  $500,  dated  October  1,  1872,  and  payable  one  year  after  date, 
and  the  other  for  $600^  dated  October  9, 1872,  and  payable  one  year 
after  date. 

The  first  note  for  $305  not  having  been  paid  at  maturity,  the  plaintiff 
instituted  this  suit,  in  which  he  asks  for  judgment  against  the  defend- 
ant for  $1805,  and  upon  his  averment,  supported  by  affidavit,  that  by 
public  act  00  the  thirtieth  May,  1873,  the  defendant  sold  his  property 
and  stock  in  trade  to  Martin  Joachim  for  a  nominal  consideration,  with 
the  intent  of  defrauding  him,  petitioner,  all  of  which  was  done  to 
conceal  his  property  from  his  creditors,  and  to  defraud  them  of  their 
jnst  claims,  he  obtained  an  attachment  and  seized  the  property  sold 
to  Joachim.  Subsequently  he  filed  a  supplemental  petition,  in  which, 
reiterating  the  allegations  of  the  original  petition,  he  avers  that  the 
sale  made  by  defendant  to  Joachim  is  fraudulent  and  simulated,  and 
therefore  null  and  void.  He  prays  for  citation  against  Joachim  and  a 
decree  annulling  the  sale. 

Tbe  district  judge  annulled  the  sale  and  decreed  the  property  to 
belong  to  Schnell,  and  rendered  judgment  against  him  for  $1805,  with 
priTilege  on  the  property  attached.    Joachim  alone  has  appealed. 

The  sale  from  Schnell  to  Joachim  was  made  by  public  act  on  the 
thirtieth  May,  1873,  the  terms  being  $3500,  in  part  payment  whereof 
he  presently  paid  in  ready  money  $2000,  and  for  the  balance  gave  his 
promissory  notes  at  six,  twelve  and  eighteen  months.  Immediately 
after  the  sale  he  took  possession  of  the  property,  and  remained  in  pos- 
session thereof  until  it  was  taken  by  the  sheriff  in  obedience  to  the 
writ  of  attachment  which  issued  on  the  fourth  June  following . 

The  evidence  does  not  satisfy  us,  as  it  did  the  district  judge,  that  the 
sale  was  a  fraudulent  or  a  simulated  one  in  so  far  as  Joachim  is  con- 
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BiUgery  ▼.  Sohnell  and  Joftohlaw 

cerned.  Schnell  may  have  intended  to  defraud  hig  creditors,  bat  we 
do  not  see  that  Joachim  was  a  party  to  the  fraud,  and  this  woald  be 
essential  in  order  that  the  sale  should  be  set  aside.  Neither  do  we 
find  that  the  sale  was  a  mere  simulation.  Some  witnesses  swear  that 
Joachim  had  no  means,  it  is  true.  But  it  is  a  difficult  matter  for  one 
man  to  tell  what  amount  of  money  is  or  is  not  in  his  neighbor's  pocket, 
l^he  declaration  of  the  notary  that  the  cash  payment  had  been  pres- 
ently made,  which  declaration  is  not  contradicted  by  any  positive 
testimony,  would  outweigh  the  assertions  of  witnesses  as  to  his  impe- 
euniosity,  and  the  fact,  established  by  the  plaintiff,  that  immediately 
after  the  snle  he  went  to  California  and  embarked  in  business  there, 
he  having  already  established  that  he  was  in  embarrassed  circum- 
stances, would  corroborate  the  defendant's  assertions  and  the  notary'^ 
declaration  that  the  pale  was  a  serious  one. 

It  is  therefore  ordered,  a^udged  and  decreed  that  the  judgment  of 
the  district  court,  in  so  far  as  it  relates  to  the  defendant,  Joachim,  be 
avoided,  annulled  and  reversed;  and  it  is  now  ordered  that  there  be 
judgment  in  favor  of  said  defendant,  Joachim,  with  costs  in  both 
ooorts. 

Rehearing  refused. 


No.  4906. 
John  P.  Daly  v.  E.  E.  Duffy  and  Schobkhausbn. 

There  is  no  law  which  prohibits  ft  member  of  the  bar  from  becoming  *  surety  on  a  sequfl** 
tration  bond.  If  there  be  any  mle  of  court  to  the  contrary,  it  is  not  known  on  what  au- 
thority It  rests. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    OuUow^ 
J.     W,  H.  Hunt,  W.  O.  D&Mffre,  for  plaintiff  and  appellant.     W. 
W.  King,  Braughn  dk  Buck,  for  defendants  and  appellees. 

Morgan,  J.  This  suit  commenced  by  a  writ  of  sequestration  iasaed 
upon  the  following  affidavit : 

<' Personally  appeared  before  me  the  undersigned  authority,  John  F. 
Daly,  who  being  duly  sworn,  deposes  and  says,  that  he  is  the  true  and 
lawful  owner  of  the  sum  of  forty-five  hundred  dollars,  in  paper  cur- 
rency of  the  United  States  of  America,  now  on  deposit  in  the  Teuto- 
nia  National  Bank  of  New  Orleans,  to  the  order  of  one  E.  E.  Duffy  and 
one  Schoenhausen,  whose  christian  name  is  to  this  deponent  naknown; 
that  the  aforesaid  sum  of  forty-five  hundred  dollars  was  collected  by 
the  said  Teutonia  National  Bank  of  New  Orleans  as  the  proceeds  of  a 
sight  draft  purporting  to  have  been  drawn  by  your  deponent  on  May, 
15,  1873,  at  New  Orleans,  La.,  on  Messrs.  Simms,  HardaoQ  &  €k».,  of 
Mobile,  Ala.    Deponent  further  specially  denies  ever  having  dxawa 
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Saiy  T.  Bnfly  and  SfilioeolUMiMii. 

any  such  draft  in  feTor  of  afti€  E.  E.  DafEy  or  said  Bhoenbansefi  (whose 
christian  name  is  to  this  deponent  unknown),  or  deponent  arers  that  if 
any  anch  draft  ever  was  by  him  drawn,  it  was  totally  without  oonsider- 
ation,  and  while  he  was  drugged  and  bereft  of  bis  reason  by  the  ma- 
ehinations  of  said  E.  E.  Duffy  and  the  said  Schoenhausen. 

*<  Deponent  further  avers  that  he  fears  that  the  said  £.  E.  Duffy  and 
the  said  Shoenhausen  (whose  christian  name  is  to  this  deponent  un- 
known) will  withdraw  the  said  sum  of  forty-five  hundred  dollars  from 
the  said  Teutonia  National  Bank  of  New  Orleans,  and  will  part  with, 
oonceal  or  dispose  of  the  same  during  the  pendency  of  this  suit,  and 
that  a  writ  of  sequestration  is  necessary  to  protect  the  rights  of  depo- 
nent herein. 

"Wherefore  he  prays  that  the  accompanying  interrogatories  be 
served  upon  Charles  Potthoff,  the  President  of  the  Teutonia  National 
Bank  of  NewOrleans^  and  that  he  be  ordered  to  answer  the  same  with- 
in the  legal  delays. 

"(Signed)  JOHN  F.  DALY. 

*^  Sworn  to  and  subscribed  before  me  this  nineteenth  day  of  May,  A.* 

D.  1873. 

"  (Signed)  PAUL  T.  ABADIE,  Deputy  Clerk." 

On  the  following  day  he  presented  a  petition  to  the  judge  in  which 
the  allegations  of  the  affidavit  are  reiterated,  and  in  which  he  prayed 
that  a  writ  of  sequestration  issue,  that  the  sheriff  take  into  his  posses- 
sion the  money  levied  by  him,  and  that  after  a  hearing,  he  be  decreed 
to  be  the  owner  thereof. 

On  the  same  day  the  defendants  took  a  rule  on  tlie  plaintiff  to  show 
cause  why  the  sequestration  should  not  be  set  aside  on  the  grounds: 

'*  JPIr9f— Because  the  affidavit  made  by  plaintiff  is  false  and  untrue 
in  every  particular. 

*'  Second — Because  the  sequestration  bond  is  informal,  null  and  void. 

"  Third — Because  the  surety  upon  the  sequestration  bond  is  not  good 
and  solvent  and  not  possessed  of  the  legal  qualifications. 

*' Fourth — ^Beoause  the  surety  upon  the  sequestration  bond  (Thos.  S. 
McCay,  Esq.,)  is  an  attorney -at-law,  and  as  such,  prohibited  by  the 
Rales  adopted  for  the  government  of  the  district  courts,  from  being 
im  a  boad  or  security  in  any  eause." 

I>a]j  died,  and  Parker,  Public  Administrator,  made  a  party  to  the  suit, 
proseoates  an  appeal  from  a  judgment  dismissing  the  sequestration. 

First — ^It  is  not  shown  that  the  affidavit  is  false. 

Second — The  bond  is  in  the  usual  form. 

Thtrd — ^The  aurety  on  the  bond  swears  that  he  is  worth  the  sum 
therein  stip.ulated  for,  his  property  consisting  partly  in  real  estate.  It 
is  contended  that  his  estimate  of  the  value  of  this  property  is  exagger- 
ated^ bat  we  are  not  satisfied  that  such  is  the  case. 
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Daly  T.  Dnify  and  Schoenbamen. 

Fourth — We  know  of  no  law  which  prohibits  a  member  of  the  bar 
from  becoming  a  surety  on  a  sequestration  bond.  If  there  be  any  rale 
of  court  to  the  contrary,  we  do  not  know  upon  what  authority  it  rests. 

It  is  therefore  ordered,  a^udged  and  decreed,  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  revenied,  and  that  the  rule 
herein  taken  on  the  twentieth  of  May,  1873,  to  set  aside  the  sequestra- 
tion herein,  be  dismissed;  defendants  to  pay  the  costs  in  both  courts* 

Rehearing  refused. 


No.  4948. 
City  of  New  Orleans  v,  S.  W.  Rawlins. 

In  this  rait  for  the  taxes  of  1873,  the  defendant  insiate  that  the  defiralt,  the  introdnotlon  of 
proof  and  the  Judgment  are  irregular  and  void,  becanae  not  taken  in  thia  particnlar  anit, 
bnt  in  a  general  entry  of,  "City  of  New  Orleans  v.  Samnel  Boyd  &  Co.,  and  snndry 
and  other  taxpayers,  from  No.  50,000  to  59,864  inclnsiye ;"  and  that  tiie  Judgment  signed 
is  not  the  Judgment  entered  on  the  minutes. 

The  Judgment  appealed  from,  which  has  the  signature  of  the  Judge,  ia  the  one  which  the 
defendant  has  an  interest  in  complaining  ot.  The  next  question  is  as  to  his  having  been 
legally  cited. 

By  the  act,  No.  48  of  1871,  §  9,  a  publication  of  the  names  of  the  delinquent  taxpayers,  with 
the  amounts  due  by  them  respectively,  in  the  official  Journal,  is  a  Ibgal  citation  to  each. 
After  a  certain  delay,  ''upon  the  production  and  filing  of  said  claims  or  bills  in  the 
appropriate  and  competent  court,  and  the  production  of  proof  of  publication.  Judgment 
shall  be  immediately  rendered  in  favor  of  said  city  and  against  the  delinquent  taxpayer 
or  debtor."  According  to  this  provision  of  the  law  the  taking  of  a  defaolt  was  unneces- 
sary, and,  if  taken,  the  defendant  has  no  right  to  complain  of  a  formality  whioh  is  in  his 
favor. 

There  is  no  sacramental  form  for  entering  Judgments  on  the  minutes  of  .the  court  The 
records  of  the  court  must  show,  however,  the  proceedings ;  and,  in  these  tax  suita,  an 
entry  showing  that  Judgment  was  rendered  in  suits  fh>m  one  number  to  another  inohi- 
sive,  is  a  record  of  the  fact  that  a  Judgment  was  allowed  in  each  for  the  amount  of  the 
claim. 

The  record  here  shows  that  a  Judgment  was  entered  and  signed  in  the  case  of  the  city  ot 
New  Orleans  v.  Bawlins,  No.  57,679,  which  is  a  number  included  in  those  in  which  a 
Judgment  was  entered  on  the  minutes  of  the  court.  The  law  assimilatea  the  proceedings 
in  this  class  of  cases  to  those  in  executory  proceedings,  except  that  the  proof  must  be 
presented  in  court. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Havh 
MnSf  J.     Oearge  8,  Laoey,  City  Attorney,  for  plaintiff  aud  appel- 
lee.   B.  H,  MatTy  for  defendant  and  appellant. 

Howell,  J.  This  is  a  suit  for  the  taxes  of  1873,  and  the  defendant 
has  appealed  from  a  judgment  confirmiog  a  default  against  him.  The 
objections  he  urges  before  us  are  technical  and  relate  to  the  form  of 
proceeding  in  the  lower  court. 

He  insists  that  the  default,  the  introduction  of  proof  and  the  judg- 
ment are  irregular  and  void,  because  not  taken  in  this  particular  suit, 
but  in  a  general  entry  of  *'  City  of  New  Orleans  vs.  Samuel  Boyd  & 
Co.  and  sundry  other  taxpayers,  from  No.  50,000  to  59,861,  inclusive," 
and  that  the  judgment  signed  is  not  the  judgment  entered  on  the 
minutes* 
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City  of  New  OtImuu  t.  BavUxis. 

The  jndgment  appealed  from,  which  haa  the  signature  of  the  judge, 
Ib  the  one  which  the  defendant  has  an  interest  in  complaining  of,  and 
the  important  questions  are,  was  lie  legally  cited,  and  does  the  evidence 
sustain  the  judgment? 

By  the  law  on  this  subject  a  publication  of  the  names  of  the  delin- 
quent taxpayers,  with  the  amounts  due  by  them  respectively,  in  the 
ofiBcial  journal,  is  a  legal  citation  to  each.    After  a  certain  delay, 
'^  upon  the  production  and  filing  of  said  claims  or  bills,  in  the  appro- 
priate and  competent  court,  and  the  production  of  proof  of  publication, 
judgment  shall  be  immediately  rendered  in  favor  of  said  city  and 
against  the  delinquent  taxpayer  or  debtor.*'    Act  No.  48  of  1871,  §  9. 
According  to  this  the  taking  of  a  default  was  unnecessary,  and  defend- 
ant has  no  cause  to  complain  of  this  formality,  which  is  in  his  favor. 
When  the  bill  against  him,  in  the  prescribed  form,  was  filed  and  proof 
of  publication  adduced,  the  judge  had  only  to  render  the  judgment. 
There  is  no  sacramental  form  for  entering  judgments  in  the  minutes 
of  the  court.    The  records  of  the  court  must  show,  however,  the  pro- 
ceedings in  such  court,  and  in  these  tax  suits  an  entry,  showing  that 
judgment  was  rendered  in  suits  from  one  number  to  another  inclusive, 
is  a  record  of  the  fact  that  a  judgment  was  allowed  in  each  for  the 
amount  of  the  claim  in  each.    When  the  judgment  is  drawn  up  for  sig- 
nature and  becomes  final  by  the  signature  of  the  judge,  it  must  con- 
form to  the  proof,  or  it  will  be  erroneous  and  may  be  corrected.    The 
record  here  shows  that  a  judgment  was  rendered  and  signed  in  the 
case  of  city  of  New  Orleans  v,  S.  W.  Rawlins,  No.  57,679,  which  is  a 
number  included  in  those  in  which  a  judgment  was  entered  on  the 
minutes  of  the  court. 

We  think  the  law  assimilated  the  proceedings  in  this  class  of  cases 
to  tLose  in  executory  proceedings,  except  tbat  the  proof  must  be  pre- 
sented in  court,  the  law  saying  expressly  that  ''  the  only  process  ne- 
cessary for  judgment  upon  said  claims  or  bills  for  taxes  shall  be  said 
publication,"  and  upon  the  simple  filing  of  the  said  bills  and  proof 
of  said  publication,  it  is  the  duty  of  the  judge  to  render  a  judgment. 

It  appears  tbat  some  parties,  embraced  within  the  numbers  specified, 
did  have  an  opportunity  to  file  defenses,  and  nothing  shows  that  this 
defendant  could  not  have  done  the  same. 

The  other  questions  are  disposed  of  in  the  case  of  Burthe  &  Klein » 
just  decided.    A  year's  interest  is  erroneously  allowed  in  the  judgment. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  allowing  interest  thereon  from  July  31,  1873,  instead  of  July  31, 
1872,  and  that  as  thus  amended  it  be  affirmed,  costs  of  appeal  to  be 
paid  by  appellee. 
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No.  5166. 
L.  H.  Gardner  &  Co.  t?.  J.  J.  McDaniel  &  Co. 

From  all  the  evidence  on  reoord  In  this  case  it  reenlta  that  the  defendants,  when  they  ^xvw 
the  draft  sued  upon,  had  a  Jnst  right  to  belieye  that  it  would  1>e  duly  honored.  There- 
inre,  they  were  entitled  to  doe  protest  and  notice  of  the  dishonor  of  the  tailL  Wilii  re* 
gard  to  the  promise  of  payment  alleged  to  have  been  made  by  the  defendants,  it  wm 
ooupled  with  eonditions  whioh  were  not  aooepted,  and  for  that  reason  it  can  not  entitie 
the  plain tiflb  to  reoover. 

APPEAL  from  the  Sixth  district  Coart,  parish  of  Orleans.  Scmder, 
J.  T,  M.  OUl,  for  plaintiffs  and  appellants.  K  D.  WhiU,  8amud 
Jamison,  Jr.,  for  defendants  and  appellees. 

Taliaferro,  J.  This  salt  is  brought  upon  a  bill  drawn  by  defend- 
ants, merchants  residing  in  Texas,  upon  Gregg  &  Ford,  of  Shreveport^ 
La.,  in  favor  of  the  plaintiffs  for  $840  30.  The  bill  is  dated  January, 
13,  1873,  and  made  payable  ten  days  after  date.  Not  being  paid,  it 
was  protested  on  the  twentieth  of  March  following. 

The  suit  was  brought  by  attachment  of  a  lot  of  merchandise  in  New 
Orleans.  The  answer  is  a  general  denial.  The  case  was  first  decided  in 
favor  of  plaintiffs ;  but  upon  affidavit  made  of  new  evidence  discovered, 
a  new  trial  was  granted,  the  result  of  which  was  the  rendition  of  a  judg- 
ment against  the  plaintiffs  of  nonsuit.  On  the  part  of  the  plaintiffs  an 
appeal  is  taken.  The  defense  rests  upon  want  of  due  protest  and  no- 
tice. It  appears  that  for  several  years  previous  to  the  date  of  this 
draft,  there  had  been  an  established  course  of  business  between  J.  J. 
McDaniel  &  Co.,  of  Mount  Carmel,  in  Texas,  and  Gregg  &  Ford,  of 
Shreveport,  Louisiana.  The  Texas  merchants  had  been  in  the  habit  of 
shipping  to  their  friends  Gregg  &  Ford,  cotton  and  other  commodities 
of  trade,  and  the  latter  had  accepted  and  paid  drafts  drawn  upon  them 
by  the  defendants. 

The  prominent  inquiry  in  the  case  is  :  Had  J.  J.  McDaniel  &  Co., 
when  they  drew  this  draft,  good  reason  to  believe  that  Gregg  &  Ford 
would  pay  it  t  There  is  a  large  amount  of  evidence  bearing'mainly  on 
this  point.  There  is  a  portion  of  it  contradictory.  It  is,  however,  fully 
shown  that  between  the  defendants  and  the  house  of  Gregg  &  Ford, 
there  was  a  regular  business  and  to  a  large  extent  carried  on.  It  is  in 
proof  that  the  defendants  drew  other  dratts  on  Gregg  &  Ford  about 
the  same  period  that  matured  about  the  time  the  one  sued  upon  was 
payable,  and  that  the  drawees  paid  them — that  the  draft  in  suit  was 
placed  in  the  hands  of  Gregg  &  Ford,  the  parties  on  whom  the  draft 
was  drawn  before  its  maturity,  to  await  payment — that  it  was  in  other 
hands  some  days  before  it  was  due  and  was  so  held  until  it  was  pro- 
tested nearly  two  months  afterwards.  McDaniel  swears  that,  before 
drawing  the  draft,  he  had  the  agreement  of  Gregg  &  Ford  not  only  to 
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diaw  tbis  draft  bat  others.  This  statement  Gcogg  denies  in  hi/s  eyi- 
denoe,  and  says  that  he  refused  to  accept  unless  placed  in  fands  to  pay 
it.  This  is  flatly  contradicted  in  turn  by  McDaniel.  Taking  it  that 
these  contradictory  statements  of  the  parties  themselyes,  like  opposiJbe 
qnantities  in  algebra,  destroy  each  other,  we  are  thrown  back  upon  the 
consideration  of  the  facts  shown  in  regard  to  the  circumstances  under 
which  the  draft  was  drawn.  There  wds  a  running  account  between 
McDaniel  ^  Co.|  and  Qregg  &  Ford  at  the  time  the  draft  was  drawn 
and  had  been  for  several  years  before.  The  former  had  made  frequent 
shipments  to  the  latter  of  cotton,  hides,  etc.,  from  time  to  time,  and  had 
often  drawn  drafts  upon  them  which  had  been  accepted  and  paid. 
During  this  continued  course  of  business  it  appears  that  Gregg  4&  Ford 
frequently  paid  drafts  drawn  upon  them  by  defendants  when  at  the 
time  there  was  nothing  standing  to  their  credit,  and  even  when  the 
balance  of  account  was  against  them.  We  have  seen  that  other  drafts 
drawn  by  them,  falling  due  about  the  same  time  with  that  of  the  one  in 
suit,  were  paid  by  the  drawees.  From  all  the  evidence  in  the  record 
we  come  to  the  conclusion  that  the  defendants,  when  they  drew  the 
draft  sued  upon,  had  a  just  right  to  believe  that  it  would  be  duly 
honored,  aod  therefore,  that  they  were  entitled  to  due  protest  and 
notice  of  the  dishonor  of  the  bill.  Parsons  on  Bills,  vol.  1  pp.  532  to 
539-'P.  541,  and  note— 9  La.  127;  19  La.  370;  3  An.  385;  20  An.  43. 

But  on  the  part  of  the  plaintiffs  it  is  contended  that  the  defendants 
are  bound  by  a  subsequent  promise  to  pay  the  draft.  Ou  this  subject 
there  is  some  conflletion  in  the  evidence ;  McDaniers  statement  is,  that 
he  came  to  New  Orleans  a  few  days  before  the  twentieth,  without  be- 
ing aware  of  the  non-payment  of  the  draft  sued  on;  that  he  was  en- 
gaged about  making  purchases  when  tiie  goods  he  had  bought  in  -the 
case  of  shipment,  were  attached  by  the  plaintiffs  in  this  suit;  that  he 
called  at  once  at  their  store  and  ou  the  next  day  went  with  Mr.  Feet, 
one  of  the  employes  of  the  plaintiffs,  to  the  office  of  John  T.  Hardie 
4&  Co.j  his  merchants,  and  while  tliere,  he  informed  Mr.  Peet  either  him- 
aelf  or  through  Mr.  Nicholson,  a  member  of  the  firm  of  Hardie  ^  Co., 
that  if  Gardner  &  Co.,  would  ascertain  by  telegram  whether  the  draft 
had  actually  been  paid  or  not  he  would  pay  it.  provided  Gardner  & 
Co.  discontinued  the  suit,  paid  all  the  costs  and  replaced  the  goods 
in  the  same  position  they  were  before  the  attachment. 

This  statement  is  corroborated  by  Nicholson,  a  member  of  the  Arm 
of  Hardie  &  Co.,  who  says  that  the  conditional  offer  made  by  McDan- 
iel, and  by  himself  for  McDaniel,  was  not  carried  out  because  Gard- 
ner 6l  Co.,  presented  him  all  the  bills  of  costs  and  insisted  upon  their 
payment  along  with  the  dratt.  The  firm  of  Hardie  &  Co.  had  agreed, 
it  seems,  with  McDaniel,  to  pay  the  draft  for  the  firm  of  McDaniel  4& 
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Co.,  on  the  terms  proposed  by  McDaniel;  and  Nicholson  testifies  that, 
when  the  draft  and  all  the  bills  of  costs  and  expenses  of  the  attach- 
ment were  presented  to  him  for  payment,  he  refused  to  have  anything 
to  do  with  it.  There  is  nothing  going  to  show  that  this  testimony  of 
Nicholson  is  not  strictly  trae.  The  eyidence,  we  conclude,  preponder- 
ates in  favor  of  the  defendants,  in  regard  to  the  promise,  and  estab- 
lishes that  any  offer  that  may  have  been  made  by  McDaniel  to  pay  the 
draft  was  made  expressly  on  the  condition  that  the  plaintiffs  should 
withdraw  their  attachment  suit,  pay  all  the  costs  of  the  proceeding 
and  restore  his  goods  in  the  condition  they  were  before  they  were 
attached  and  taken  out  of  his  possession.  This  offer  was  not  accepted, 
and  the  plaintiffs  have  no  right  to  require  the  defendants  to  make  pay- 
ment solely  on  their  own  terms.  ' 

We  think  the  judgment  of  the  lower  court  correct. 

Judgment  afSrmed. 

Rehearing  refused. 


No.  3320. 
Jacob  Whetstone,  Administrator,  v,  S.  W.  Rawlins. 

It  Ib  idle  for  the  defendant  to  set  np  that  the  title  of  the  property  claimed  of  him  is  in  Jacob 
Whetstone  individaally,  who  brought  this  suit  as  administeator,  and  not  in  the  succes- 
sions whose  representatives  are  before  the  court,  and  therefore  that,  if  he  pays  over  the 
money  under  the  Judgment  appealed  from,  he  may  be  held  liable  to  Whetstone  hereafter. 
Jocob  Whetstone  and  the  other  parties  acting  Jointly  with  hii^  when  they  consigned  to 
defendant  the  cotton  whose  proceeds  are  now  claimed,  are  bound  by  their  Judicial 
admissions  that  the  money  belongs  to  said  successions.  The  defendant,  therefore,  runs 
BO  such  risk  as  he  snticipatee. 

The  plea  of  prescription  of  three  and  five  yean  is  not  well  founded.  The  action  does  not 
arise  ex  ddieto,  but  fh>m  a  quati  contract 

Under  the  settled  Jurisprudence  of  this  court,  no  damages  can  be  allowed  where  the  »ppeUae 

Joins  in  the  appeal,  however  fHvolous  it  may  be. 

i 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  ITiSard, 
J.  John  M,  BonneTy  for  plaintiff  and  appellee.  E.  T.  Merriekf 
Bace  d  Foster,  ior  defendant  and  appellant. 

Wtlt,  J.  This  6uit  was  brought  by  Jacob  Whetstone,  as  adminis- 
trator of  the  successions  of  John  A.  and  Martha  S.  Whetstone,  to 
recover  from  the  defendant,  S.  W.  Rawlins,  the  balance  of  the  proceeds 
of  thirty-three  bales  of  cotton,  sold  by  him  as  a  commission  merchant. 

The  heirs  of  John  A.  and  Martha  S.  Whetstone  undertook  to  settle 
these  successions  among  themselves,  and  thus  save  the  expense  of 
having  them  administered.  In  pursuance  of  this  purpose  Jacob  Whet- 
stone, a  son  of  the  deceased,  and  his  two  brothers-in-law,  Peyton  S. 
Graves  and  Sylvester  G.  Parsons,  shipped,  in  the  beginning  of  the 


NEW  ORLEANS,  MAY,  1874.  475 

— I  I  I 

Whetstone  t.  Sawlins. 

year  1066,  thirty- three  bales  of  cotton,  the  property  of  said  sneces- 
sioDs,  to  S.  W.  Bawlins,  to  be  sold  by  him. 

This  cotton  was  sold  on  the  20th  Jane,  1866,  but  before  the  proceeds 
were  paid  oyer,  Whetstone,  Graves  and  Parsons  disagreed  about  the 
manner  in  which  these  snccessions  shonld  be  settled.  An  administra- 
tor, therefore,  became  necessary,  and  Jacob  Whetstone  was  appointed 
administrator  on  the  10th  of  July,  1866,  by  the  Probate  Coart  of  the 
parish  of  Morehcmse,  where  the  snccessions  of  John  A.  and  Martha  S. 
Whetstone  were  opened. 

In  the  inventory,  which  was  filed  on  the  same  day  that  Jacob  Whet- 
stone was  appointed  administrator,  the  thirty-three  bales  of  cotton 
which  had  been  shipped  to  S.  W.  R&wlins  are  embraced  as  constituting 
a  portion  of  the  property  of  said  successions. 

On  the  fourth  October,  1866,  the  plaintiff  demanded  of  the  defendant 
the  proceeds  of  said  cotton,  $1626  29.  This  was  refused  on  the  ground 
stated  in  the  letter  of  defendant  of  the  same  date,  to  wit  : 

'^  If  the  cotton  shipped  to  me  for  account  of  Whetstone,  Graves  and 
Parsons  was  the  property  of  the  estate  (of  which  I  do  not  question), 
the  parties  to  the  aqcount  of  Whetstone,  Graves  and  Parsons  should 
account  to  you,  and  you  can  easily  control  the  amount  in  my  hands  by 
getting  a  draft  on  me  for  the  amount  due,  signed  by  each  of  the  par- 
ties, composing  Messrs.  Whetstone,  Graves  and  Parsons,  which  I 
should  be  pleased  that  you  would  do,  as  I  desire  to  pay  over  all  bal- 
ance as  soon  as  possible.        •  •  •  •  • 

'♦  S.  W.  RAWLINS." 

The  administrator  was  not  able  to  get  the  draft  or  order  for  the  pro- 
ceeds as  requested,  because  Parsons  would  not  sign  it. 

He  was  subsequently  required  to  file  an  account,  which  he  did.  An 
opposition  was  made  to  it  by  Parsons  on  the  ground,  among  others, 
that  the  funds  in  the  hands  of  the  defendant  were  not  accounted  for. 
The  court  maintained  the  opposition,  holding  that  the  administrator 
should  be  charged  with  the  $1626  29,  because  he  knew  that  said  funds 
belonging  to  the  successions  represented  by  him  were  in  the  hands  of 
the  delendaiit  lot  several  years,  and  he  had  not  made  sufficient  effort 
to  collect  them.  Snbt»equently,  to  wit:  On  January  29, 1870,  the  plain- 
tiff brought  this  suit  tor  said  funds  against  the  defendant. 

The  defendant  in  bis  answer  admits  the  possession  of  the  $1626  29, 
and  raises  the  same  objection  stated  in  his  letter  of  October  4,  1866, 
that  he  is  willing  to  pay  over  the  money,  but  must  have  the  consent  of 
the  consignors.  Whetstone,  Graves  and  Parsons,  or  some  authorization 
from  them  to  do  so  in  order  to  protect  himself.  He  also  urges  that, 
having  held  the  funds  in  good  faith  and  having  been  willing  at  all 
times  to  pay  them  over  to  the  consignors,  ^'  or  any  one  entitled  thereto^** 
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he  oaght  not  to  l>e  compelled  to  pay  iuterest  thereon.  The  OQvat  gare 
judgment  against  the  defendant  for  the  8am  claimed,  with  leigal  inter- 
eet  from  judicial  demand,  and  the  defendant  appeals.  It  seema  to  as 
the  only  interest  the  defendant  can  have,  is  to  be  protected  in  paying 
over  the  money  from  farther  responsibility  on  aoooant  thereof,  as  L# 
professes  in  his  answer  to  be  anxious  to  pay  over  the  money  to  Whet* 
stone,  Graves  and  Parsons,  '^  or  ai^  one  entitled  thereto." 

The  successions  to  which  the  cotton  belonged  are  certainly  eniitle4 
to  the  proceeds,  and  the  question  is,  can  the  defendant  safely  pay  theiyi 
over  to  the  plaintiff  or  to  his  successors,  S.  A.  Y.  Bobinson  and  P.  C. 
Robinson,  who  are  now  before  the  court  as  the  legal  representatives  of 
John  A.  and  Martha  Whetstone. 

We  think  he  can  safely  do  so.  It  is  idle  for  the  defendant  to  set  up 
that  the  title  of  the  property  is  in  Jacob  Whetstone,  who  brought  this 
suit  as  administrator,  and  not  in  the  successions ;  and  therefore,  if  he 
pays  over  the  money  under  the  judgment  appealed  from,  he  may  be 
held  liable  to  Whetstone  individually  hereafter.  Whetstone  can  never 
deny  his  judicial  admissions  iu  the  petition  that  the  money  in  contro- 
versy belong  to  the  successions  of  John  A.  and  Martha  Whetstone. 
Nor  can  Parsons  ever  deny  bis  judicial  admissions  in  his  petition  of 
opposition  to  Whetstone's  account  in  1868,  that  the  money  in  question 
belongs  to  said  successions ;  nor  can  he  dispute  his  testimony  on  the 
trial  of  thid  case  to  the  effect  that  these  funds  belong  to  the  successions 
of  John  A.  and  Martha  Whetstone.  The  defendant,  however,  pleads 
in  this  court  the  prescription  of  three  and  five  years  in  bar  of  this  suit. 
In  setting  up  this  exception  we  can  not  regard  him  as  serioas  in  the 
profession  contained  in  his  answer,  that  he  is  anxious  to  pay  over  the 
money  to  the  consignors,  *'  or  any  one  entitled  thereto ;"  and  therefore 
he  should  be  excused  from  paying  interest.  The  plea,  however,  is  not 
well  founded.  The  action  does  not  arise  ex  deUeio ;  it  springs  from 
a  quasi  contract,  and  is  theretore  not  subject  to  the  prescription 
pleaded. 

We  think  the  appeal  was  taken  merely  lor  delay,  and  that  the  i^ 
pellees  should  have  the  damages  claimed  for  frivolous  appeal. 

Judgment  affirmed,  with  ten  per  cent  damages  for  ftivoloos  appeal 
and  all  costs. 


On  Application  for  Beheabinq. 

Wtlt,  J.  It  escaped  the  attention  of  the  court,  that  in  the  answer 
praying  for  damages  for  Mvolous  appeal,  the  appellee  joined  in  the 
appeal  and  prayed  for  an  amendment  of  the  judgment.  Under  the 
settled  jurisprudence  of  this  court  no  damages  can  be  allowed  where 
the  i^ppullee  joins  in  the  appeal,  however  frivoloas  it  may  be. 
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It  ifi  nonecessary  to  grant  a  rehearing  on  the  ground  that  damages 
should  not  have  been  allowed,  becanee  the  appellee  in  answer  to  the 
application  for  rehearing  waives  all  demand  for  damages,  and  consents 
that  that  part  of  our  judgment  may  be  stricken  out. 

It  is  therefore  ordered  that  that  part  of  the  judgment  of  this  court 
swarding  damages  for  frivolous  appeal,  be  stricken  out,  and  it  is  fur- 
ther ordered  that  the  application  for  rehearing  be  denied. 

Behearing  refused. 


No.  5206. 
Jban  Trisconi  V,  A.  D.  Dumas  and  Francois  Yictob. 

Tke  pbiintifl^  haTJng  acquired  the  xigbt  in  hli  own  inteteet,  dnrlng  the  eoDttmittioe  of  the 
lease  of  part  of  a  baildlni;,  to  prohibit  the  eatabliahment  of  a  groeery  in  the  a^olning 
part  of  said  building,  in  order  to  prevent  eompetition  with  one  of  his  own  whleh  he  kef  t, 
was  certainly  at  Uberty  to  waive  that  right,  and  it  is  hard  to  see  why  such  a  walyer 
should  not  be  a  soffloient  consideration  for  a  contract  entered  into  fbr  the  benefit  of  the 
I^rson  who  desired  snoh  waiver. 

APPEAL  from  the  Filth  District  Court,  parish  ot  Orleans.  OulUm, 
J.  Mamar  dt  Benediotf  for  plaintiff  and  appellee ;  A,  (&  W.  Voar* 
hies,  for  defendant  and  appellant. 

Taliaferro^  J.  This  suit  is  brought  in  aoUdo  against  the  defend- 
ants upon  ten  promissory  notes  of  $83  33  eaeh,  with  interest,  costs  of 
protest,  etc.  The  notes  were  drawn  by  Dumas  to  the  order  of  Victor, 
and  by  him  indorsed.  The  defense  is  that  the  contiact  or  agreement 
upon  which  these  notes  were  given  was  without  consideration,  a  mere 
nudum  pactum,  and  void.  The  plaintiff  had  judgment  in  the  court  be- 
low, and  the  defendants  have  appealed. 

It  appears  that  Trisconi  had  leased  from  one  Mary  part  of  a  building 
U>  be  used  as  a  grocery,  with  the  stipnlation  that  Mary  should  not 
lease  the  other  part  for  the  same  business.  Dumas  leased  this  portion 
of  the  building  from  Mary  under  the  stipulation  imposed  by  Trisconi. 
Subsequently  Dumas,  desiring  to  embark  in  the  same  business,  con- 
tracted with  Trisconi  for  the  privilege  and  executed  the  notes  sued  on 
in  consideration  thereof.  Mary  was  not  a  party  to  tins  arrangement, 
bat  it  does  not  appear  that  he  interposed  any  objection.  Trisconi  httd 
acquired  the  right  in  his  own  interest  during  the  continuance  of  his 
lease  to  prohibit  the  establishment  of  a  grocery  in  the  adjoining  part  of 
the  building  to  come  into  competition  with  his  own.  This  right  he  was 
at  liberty  to  waive,  and  we  do  not  see  why  such  waiver  should  not 
form  the  consideration  of  a  contract  when  he  chose  to  do  so.  Dumas 
dewired  the  benefit  of  this  waiver;  he  received  that  benefit  from  Tris- 
coni, and  could  not  legally  have  received  it  from  any  other  person  dur- 
ing th^  ooBtiBuanoe  of  Trisconi's  lease. 

We  think  the  decree  of  the  lower  eoutt  <5orre<it; 

Judgment  affirmed. 

Behearing  refused. 
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"Sew  Orleans,  Mobile  and  Chattanooga  Bailroad  Oompany  v.  City  of  Kew  Orleans. 


No.  3701. 

New  Orlbaks,  Mobile  and  Chattanooga  Railroad  Company  v. 
City  of  New  Orleans  et  als.    Charles  Morgan,  Interyenor. 

A  municipal  corporation  po8i|(Mses  two  classes  of  powers  and  two  <daases  of  rights— pnblio 
and  private.  In  all  that  relates  to  one  class,  it  is  merely  the  agent  of  the  State  and  8nb> 
Ject  to  its  oontroL  In  the  other,  it  is  the  agent  of  the  inhabitants  of  the  place— the 
corporators— maintains  the  character  and  relations  ot  indlvidoals,  and  is  not  sul^ect  to 
the  absolute  control  of  the  Legislatnre—lta  creator.  Among  this  latter  class  is  the  right 
to  acquire,  hold  and  dispose  of  property— to  sue  and  be  sued,  etc.— just  as  certain  rights 
are  conferred  on  private  corporations  and  persons,  not  mi  jurit,  such  as  minors  and  mar- 
ried women,  but  are  not  afterwards,  as  long  as  they  exist,  under  the  control  of  the 
Legislature. 

A  municipal  corporation  may  own  property,  to  and  over  which  the  Legislature  has,  while 
said  corporation  exists,  no  right  or  control  in  opposition  to  or  independently  of  the  will 
or  consent  of  the  corporation. 

It  is  a  manifest  fsust  to  all  that  the  incorporation  of  such  a  city  as  New  Orleans  is  a  necessity. 
The  multiplying  and  complicated  interests  of  the  compact  and  increasing  community 
are  such  that  the  Legislature  can  not  administer  them ;  and  some  of  tiiem  are  of  such  a 
nature  as  not  to  be  within  mere  legislative  action,  but  are  to  be  conducted  under  general 
rules,  thus  necessitating  the  creation  of  an  intellectual  body,  with  something  more  than 
governmental  functions,  but  which  do  not  constitute  an  imperium  in  imperio. 

II  then  a  municipal  corporation  can  acquire  the  fee  simple  of  property,  the  squares  intended 
for  the  depots  of  the  plaintiffs  were  so  acquired,  and  they  can  not  be  taken  by  thfr 
Legislature,  while  the  city  corporation  exists. 

The  Legislature  expressly  recognized  and  ratified  the  compromise  of  September,  1890,  be- 
tween the  city  and  certain  riparian  proprietors  in  relation  to  the  property  in  question. 
Imposing  conditions  which  were  complied  with.  The  theory  that  the  city  acquired  the 
property  simply  as  the  agent  of  the  State  can  not  be  accepted,  because  the  city  can  own. 
private  property,  and  because  the  former  owners  intended  to,  and  did,  by  the  act  of 
twentieth  June,  1851,  transfer  the  title  thereof  to  the  dty,  sul^fect  only  to  the  uses  of 
commerce  and  of  the  public,  while  so  needed. 

The  injunction  in  this  instance  was  improperly  issued  against  the  defendant— the  city  of 
New  Orleans— but  as  the  city  has  made  no  claim  against  the  plaintifb,  a  demand  in  re- 
convention can  not  be  admitted,  and  a  decree  inhibiting  the  plaintifb  from  occupying 
the  property  in  controversy  could  not  be  granted. 

Under  the  pleadings,  aU  that  can  be  done  is  to  render  judgment  in  fkvor  of  the  city  dis- 
solving the  injunction  and  dismissing  plaintifis'  suit,  leaving  the  parties  to  their  rights, 
under  the  laws  relative  to  the  expropriation  of  property. 

APP£AL  from  the  Eighth  District  Court,  parish  of  Orleans.  Dibble^ 
J.  J,  A,  Oamphell  and  J.  B,  EuatiSy  for  plaintiffs  and  appellees. 
George  S.  Lac^f  City  Attorney,  and  W,  W.  King,  for  defendant  and 
appellant.    Miles  Taylor  and  Leovy  <&  Monroe^  for  intervener. 

Wyly,  J.  The  question  presented  in  this  case  is  tl^e  same  as  that 
jnst  decided,  and  for  the  reasons  therein  given. 

It  is  ordered  that  the  judgment  herein  be  annulled,  and  the  injunc- 
tion be  dissolved;  and  it  is  now  ordered  that  there  be  judgment  for 
the  city  of  New  Orleans,  and  that  the  prayer  of  the  latter  in  reconven- 
tion be  granted,  and  it  is  ordered  that  the  plaintiffs  be  restrained  and 
inhibited  from  occupying  the  property  in  controversy.  It  is  farther 
ordered  that  plaintiffs  pay  costs  of  both  courts. 
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irew  OrlMoa,  MoIiUa  and  ChiitteBooga  BailrrMMl  Compiiny  t.  City  of  New  OrlMoa. 

Ok  Bbhbarino. 

HowBLLy  J.  The  plaintiff  company  ii^joined  the  city  of  New  Orleans 
from  leasing  or  selling,  and  from  interfering  with  plaintiffs  in  occupy- 
ing and  enjoying^  holding  and  acquiring  certain  lands  granted  tq  the 
plaintiffs  by  and  described  in  the  following  clause  of  section  15  of  act 
No.  26  of  1869,  to  wit:  '^  And  there  is  hereby  granted  to  the  said  com- 
pany the  right  to  locate,  construct,  maintain  aud  use  a  passenger  depot, 
with  office  and  apartments  suitable  for  its  legitimate  business,  upon 
the  part  or  portion  of  the  levee  or  streets  and  grounds  in  the  city  of 
New  Orleans,  bounded  by  Canal,  Delta  and  Poydras  streets,  and  a  line 
parallel  to  and  one  hundred  and  fifty  feet  easterly  from  Delta  street; 
and  for  the  construction  of  a  freight  depot,  and  for  other  purposes  of 
its  legitimate  business,  to  inclose  and  occupy  the  blocks  of  ground, 
parfo  of  streets  and  portion  of  levee  in  said  city,  bounded  by  Qirod, 
Water  and  Calliope  streets,  and  a  line  parallel  to  and  two  hundred 
and  ninety  feet  easterly  from  Water  street;  provided,  said  company 
shall  not  inclose  or  occupy  that  part  or  portion  of  the  blocks  of  ground 
within  said  last  named  limits,  which  is  the  private  property  of  indi- 
Tidnals,  until  said  company  has  acquired  the  title  thereto." 

The  plaintiffs  allege  that  they  have  acquired  by  purchase  all  of  the 
private  property  within  the  boundaries  of  the  said  grant. 

The  only  answer  filed  by  the  city  to  the  original  and  supplemental 
petitions  of  plaintiffs  in  this  suit  has  been  disposed  of,  and  is  not  be- 
fore us;  the  other  answers  are  to  the  intervention  of  Charles  Morgan 
and  this  branch  of  the  suit;  but  the  question  presented  and  discussed 
by  both  parties  is  the  right  of  the  State  to  make  the  said  grant,  the 
city  claiming  to  be  the  owner  of  the  said  ground,  subject  only  to  a 
servitude  in  favor  of  the  public  as  long  as  it  may  be  needed  for  public 
pnrposes,  and  the  State  asserting  absolute  ownership  and  control  of 
the  lands  as  public  places. 

If  they  be  '* public  places"  in  the  ordinary,  legal  signification  of 
these  words,  it  may  be  that  the  State  has  the  control  asserted.  We 
will  here  inquire  into  the  rights  of  the  city  to  the  lands. 

In  1820,  the  batture  in  that  portion  of  the  city  was  owned  or  claimed 
by  the  heirs  and  assignees  of  one  Bertrand  Gravier,  as  riparian  pro- 
prietors, and  there  being  some  difficulty  with  the  city  as  to  the  owner- 
ship and  use  thereof,  the  parties  interested  entered  into  a  compromise 
by  notarial  act,  in  September  of  that  year,  by  which  it  was  stipulated 
that  all  lots  of  ground  outside  of  a  certain  line  should  remain  inalien- 
able, and  be  used  for  no  other  public  purposes  than  those  for  which 
they  are  naturally  destinated.  When,  in  1836,  the  city  was  divided 
into  mnnioipalties,  it  was  provided  that  no  disposition  should  ever  be 
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made  of  the  said  batture  in  violation  of  said  compromise,  and  that  the 
Second  Mnnicipality,  in  which  it  was  sitaat^d,  should  not  obstruct  the 
inhabitants  of  any  portion  of  the  city  in  the  free  nse  th<*reof.  By  the 
continued  accessions,  this  space  of  ground  became  inconvenient  for 
public  use,  and  in  1850  the  Legislature  repealed  that  portion  of  the 
act  of  ]8d6  prohibiting  any  disposition  thereof;  authorized  and  directed 
the  Second  Municipality  to  lay  off  two  additional  streets  according  to 
a  certain  plan ;  declared  that  the  balance  of  the  batture  should  be  left 
open  and  so  kept  for  the  accommodation  of  the  public  and  the  conve- 
nience of  commerce,  and  that  in  the  event  of  the  agreement  of  the 
original  parties  to  the  said  compromise,  for  the  sale  of  the  said  batture, 
it  should  be  the  duty  of  the  Second  Municipality  to  lay  off  in  lots  all 
not  needed  for  streets  and  public  purposes  as  above,  and  dispose 
thereof  on  terms  to  be  agreed  on,  provided  one-third  of  the  proc^ads 
should  be  appropriated  to  the  general  sinking  fund  of  the  city. 

In  pursuance  of  this  act,  the  said  parties,  with  the  Second  Munici- 
pality, which  was  represented  by  a  committee,  agreed  by  notarial  act 
on  the  twentieth  June,  1851,  to  change  the  destination  of  the  said  bat- 
ture made  in  the  compromise  of  September,  1820 ;  that  three  streets 
should  be  laid  out,  certain  squares  divided  into  lots  and  sold  at  auction 
within  different  periods  of  time  and  on  specified  terms,  which  sale 
should  be  binding  on  the  parties  theh  contracting  with  the  Second 
Municipality  aa  vendors;  that  the  proceeds  be  divided  into  three 
parts,  one  to  be  paid  to  the  said  original  parties,  one  to  the  general 
sinking  fund  of  the  city,  and  the  other  into  the  treasury  of  the  Second 
Municipality;  that  three  specified  squares  be  reserved  for  market 
houses,  and  that  portion  not  divided  into  lots  for  sale  should  be  (in 
the  language  of  the  act)  ''vested  in  perpetuity  and  full  ownership  in 
the  said  Municipality  No.  2,''  in  favor  of  whom  the  said  parties,  then 
contracting  therewith,  ceded  and  relinquished  forever  all  their  claims 
in  and  to  the  said  batture,  as  well  as  all  and  every  enlargement  thereof 
or  accretion  thereto  by  new  formations. 

It  is  by  this  act,  it  is  contended,  the  city,  which  has  succeeded  to 
the  rights  of  the  Second  Municipality,  acquired  the  title  to  and  full 
ownership  of  the  ground  now  in  controversy. 

The  title,  it  would  seem,  was  thereby  vested  in  the  city,  so  far  as 
the  original  owners,  parties  to  the  above  a6t,  could  confer  it,  and  the 
property  is  under  the  exclusive  control  of  the  city,  as  owner,  for  the 
benefit  of  the  inhabitants  and  subject  to  the  servitode  in  favor  <^ 
commerce,  if  needed,  unless  there  is  in  law  some  such  relation  be* 
tween  the  municipal  corporation  and  the  State  as  makes  aU  proper^ 
acquired  by.  the  corporation  tile  property  of  the  State^  and  subject  to 
its  control.    Isthiatt)! 
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A  mnnioipal  corporatdon  is  appropriately  defined  to  be  ''the  inyest- 
ing  the  people  of  a  place  with  the  local  governmeiit  thereof."  Salk.  183. 
It  has  no  powers  not  conferred  upon  it  expressly  or  by  fair  implication, 
by  the  law  of  the  State  creating  it  or  statutes  applicable  to  it.  Both 
the  persons  and  the  place  inhabited  by  them  are  indispensable  to  the 
constitution  of  saoh  a  corporation.  It  is  an  agency  to  regalate  and 
administer  the  ijiternal  concerns  of  a  locality  in  matters  peculiar  to 
the  place  incorporated  and  not  common  to  the  State  or  people  at  large; 
but  duties  and  functions  may  be  and  are  conferred  and  imposed,  not 
local  in  their  nature.  It  possesses  two  classes  of  powers  and  two 
classes  of  rights — public  and  private.  In  all  that  relates  to  one  class 
it  is  merely  the  agent  of  the  State  and  subject  to  its  control ;  in  the 
other  it  is  the  agent  of  the  inhabitants  of  the  place — the  corporators — 
maintains  the  character  and  relations  of  individuals,  and  is  not  subject 
to  the  absolute  control  of  the  Legislature,  its  creator.  Among  this 
latter  class  is  the  right  to  acquire,  hold  and  dispose  of  property,  to  sue 
and  be  sued,  etc.  It  is  true,  that  these  rights  are  originally  derived 
from  the  Legislature;  but  once  conferred  they  are  to  be  exercised, 
while  it  exists,  at  the  will  of  the  corporation,  in  its  own,  and  as  to  its 
own  interest,  for  the  inhabitants,  just  as  certain  rights  are  conferred 
on  private  corporations  and  persons,  not  8ui  juriSj  as  minors  and  mar- 
ried women,  but  are  not  afterwards  under  the  control  of  the  Legisla- 
ture. Dillon  on  Municipal  Corporations,  second  edition,  chapter  71, 
4  9  A  to  10  A ;  chapter  iv.,  §  38-40  and  notes ;  Cooley's  Constitutional 
Limitations,  pp.  235-6,  238. 

In  $  39  Mr.  Dillon  says :  "  It  may  assist  to  an  understanding  of  the 
extent  of  legislative  power  over  municipal  corporations  proper  (incor- 
porated towns  and  cities)  to  observe  that  these,  as  ordinarily  consti- 
tuted, possess,  according  to  many  courts,  a  double  character — the  one 
governmental,  legislative,  or  public ;  the  other,  in  a  sense,  proprietary 
or  private.  The  distinction  between  these,  though  sometimes  difficult 
to  trace,  is  highly  important  and  is  frequently  referred  to,  particularly 
in  the  cases  relating  to  the  implied  or  common  law  liability  of  muni- 
cipal corporations  for  the  negligence  of  their  servants,  agents  or  officers 
in  the  execution  of  corporate  duties  and  powers.  In  its  governmental 
or  public  character  the  corporation  is  made,  by  the  State,  one  of  its 
instruments,  or  the  local  depositary  of  certain  limited  and  prescribed 
politi<^  powers,  to  be  exercised  for  the  public  good,  on  behalf  of  the 
State,  and  not  for  itself.  In  this  respect  it  is  assimilated,  in  its  nature 
and  functions,  to  a  county  corporation,  which,  as  we  have  seen,  is 
purely  part  of  the  governmental  machinery  of  the  sovereignty  which 
ereatea  it.  Over  all  its  dvilj  political,  or  governmental  powers,  the 
authority  of  the  Legislature  is,  in  the  nature  of  things,  supreme  and 
31 
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withDat  limitatioD,  unless  the  limitation  is  foand  in  same  peculiar  pro- 
^9flion  of  the  Constitution  of  the  particular  State.  But  in  its  proprie- 
tary or  private  character,  the  theory  is  that  the  powers  are  supposed 
Qot  to  be  conferred,  primarily  or  chiefly,  from  considerations  connected 
with  the  government  of  tilie  State  at  large,  but  for  the  private  advan- 
tage of  the  particular  corporation  as  a  distinct  legal  personality;  and 
as  to  such  povvers  and  to  .property  acquired  thereunder,  and  contracts 
made  with  reference  thereto,  the  corporation  is  to  be  regarded  as  ^iio 
ad  hocy  a  private  corporation,  or,  at  least,  not  public,  in  the  sense  that 
the  power  of  the  L^slature  over  it  is  omnipotent." 

Mr.  Cooley,  at  page  238,  says :  ''The  rule  upon  the  subject  we  take 
to  be  this:  Where  corporate  powers  are  conferred^  there  is  an  implied 
compact  between  the  State  and  the  corporators  that  the  property  which 
ihey  are  given  the  capacity  to  acquire  for  corporate  pui;poBes,  und^ 
their  charter,  i^all  not  be  taken  from  them  and  appropriated  to  other 
^se8.  If  the  State  grants  properly  to  the  corporation,  the  grant  is  an 
executive  contract  which  ci^n  not  be  revoked.  The  rights  acquire^ 
^ther  by  such  grants  or  by  any  other  legitimate  .mode  in  which  such  a 
corporation  can  acquire  property,  are  vested  rights,  and  can  not  b^ 
taken  away*" 

In  29  Vermont,  p.  12,  it  was  said:  ''But  while  the  legislative  power 
(to  enlarge,  restrain  or  even  destroy  municipal  corporations,  as  the 
ppblic  interests  may  require)  may  be  exercised  over  public  and  munici- 
pal corporations,  it  has  uniformly  been  jield  that  towns  and  otl^er 
public  corporations  may  have  private  rights  and  interests  vested  in 
them  under  their  charter ;  and  as  to  those  rights,  they  are  to  be  re- 
garded and  protected  the  same  as  if  they  were  the  rights  and  interests 
of  individuals  or  private  corporations." 

In  18  Cal.  590,  Mr.  Chief  Justice  Field,  as  the  organ  of  the  court, 
takes  the  ground  that  the  real  estate  or  private  property  of  a  munici- 
pal corporation  is  protected  by  the  clause  in  the  national  constitution 
securing  the  inviolability  of  contracts;  that  all  legislative  authority- 
over  it  must  be  exercised  in  subordination  to  this  guarantee,  and  that 
it  is  subject  to  legislative  control  to  the  same  extent,  but  no  greater 
extent,  than  all  other  property  in  the  State. 

In  9  Cranch.  (U.  S.)  336  and  52,  Mr.  Justice  Story  expresses  the 
opinion  that,  "in  respect  to  public  corporations,  which  exist  only  for 
public  purposes,  such  as  counties,  towns,  cities,  etc.,  the  Legislature 
may,  under  proper  limitations,  have  axight  to  change,  modify,  enlarge 
or  restrain  them,  securing,  however,  the  property  for  the  uses  of  those 
fbr  whom  and  at  whose  expense  it  was  originally  purchased."  This  ia 
reiterated  by  Chancellor  Kent,  2  Com.  305,  and  by  Mr.  Justice  Wash- 
ington  in  Dartmouth  College  case,  4  Wheat.  518,^63.    In  this  last  case. 
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Mr.  Justice  Story,  at  page  694,  says:  *'Bat  it  will  hardly  be  contended 
that,  even  in  respect  to  such  corporations,  the  legislative  power  is  so 
transcendent  that  it  may,  at  its  will,  take  away  the  private  property 
of  the  corporation,  or  change  the  uses  of  its  private  fands  acquired 
under  the  public  faith." 

In  18  L.  213,  it  is  said :  ''Urban  property  fronting  on  a  water  course 
is  entitled  to  alluvion  as  well  as  rural  estates;  and  cities  may  acquire 
jwre  dlluvionis,  but  it  must  be  as  proprietor  of  the  front  or  riparian 
proprietor.''    See  also  10  An.  54,  and  7  An.  505. 

We  are  aware  that  very  different  views  have  been  expressed  by  very 
bi^  authority,  and  that  some  of  the  authors  and  jurists  from  whom 
we  have  quoted  have  used  language  susceptible  of  a  different  conr 
atruotion,  and  declared  the  division  of  municipal  powers  into  public 
and  private  unsatisfactory ;  but  after  a  carefuF  consideration  of  thd 
opinions  on  both  sides«  we  have  come  to  the  conclusion  that  a  municipiil 
corporation  may  own  property,  to  and  over  which  the  Legislature  haJB, 
while  such  corporation  exists,  no  right  or  control  in  opposition  to  or 
independently  of  the  will  or  consent  of  the  corporation  j  and  we  think 
this  is  consonant  with  justice.  There  is  a  principle  involved  in  it— the 
principle  that  those  who  have  to  pay  should  have  a  voice  in  the  di^ 
posal  of  what  is  paid  for — a  pnnciple  which  is  a  barrier  to  centralised 
OT  organized  power — a  principle  that  protects  every  person  in  the  con* 
trol  of  his  own  private  affairs — a  principle  which  the  judiciary  is 
intended  to  maintain. 

The  theory  or  argument  that  the  Legislature  has  absolute  ownership 
and  control  of  all  the  property  and  rights  of  a  municipal  corporation, 
because  the  corporation  is  represented  in  the  Legislature,  is  not  con- 
clusive. Such  representation  is  only  in  matters  properly  within  legis- 
lative action,  just  as  the  representation  of  all  other  portions  and  inhab- 
itants of  the  Stat-e.  The  private  rights  of  the  corporation  are  as  much 
protected  as  those  of  individuals.  And  it  is  a  fact,  manifest  to  all,  that 
the  incorporation  of  such  a  city  as  New  Orleans  is  a  necessity.  The 
ninltiplying  and  complicated  interests  of  the  compact  and  increasing 
community  are  such  that  the  Legislature  can  not  administer  them,  and 
some  of  them  are  of  such  a  nature  as  not  to  be  within  mere  legislative 
action,  but  are  to  be  conducted  under  general  rules,  thus  necessitating 
the  creation  of  an  intellectual  body,  with  something  more  than  gov- 
ernmental functions,  but  which  do  not  constitute  an  imperium  in 

If,  then,  a  municipal  corporation  can  acquire  the  fee  simple  of  prop- 
erty, we  think  the  squares,  intended  for  the  depots  of  the  plaintiffs, 
were  so  acquired  and  they  can  not  be  taken  by  the  Legislature  while 
jfche  city  corporation  exists.    The  Legislature  expressly  recognized  and 
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ratified  the  compromise  of  September,  1820,  in  which  the  parties, 
donating  or  destinating,  acted  as  riparian  proprietors,  and  in  the  act 
257  ot  1850,  the  section  of  the  act  of  1896,  prohibiting  the  violation 
of  said  compromise  was  repealed,  and  the  Manicipality  No.  2  was 
authorized  to  enter  into  an  agreement  with  the  said  parlies  '^for  the 
sale  of  the  said  battnre,'^  on  certain  conditions  which  are  complied  with. 
If  it  be  urged  that  the  third  section  of  said  act  of  1850  required  the 
portion,  not  then  laid  off  into  streets,  to  be  kept  open  forever  for  com- 
merce, the  answer  is  that  act  No.  3:33  of  1853  authorized  the  withdrawal 
therefrom  of  such  as  may  not  be  needed  for  public  uses,  and  this  has 
been  done  by  the  city  (which  can  not  sue  itself)  in  the  subsequent  lay- 
ing off  of  other  streets  and  selling  of  two  and  a  half  squares  in  the 
block  ol  squares  (within  the  State  grant)  nearest  the  river,  and  which 
have  been  purchased  by  the  plaintiffs.  All  this  is  recognized  by  the 
Legislature  in  the  act  under  which  plaintiffs  now  claim,  by  requiring 
them  to  purchase,  and  by  them  in  making  the  purchases.  While  this 
legislation  may  be  construed  as  making  such  recognition,  it  can  be 
iuYoked  in  aid  or  support  of  the  power  to  make  this  grant,  only  on  the 
theory  that  the  city  owned  the  property  simply  as  the  agent  of  the 
State,  a  theory  which  we  do  not  adopt,  as  to  this  property ;  because 
we  think  the  city  can  own  private  property,  and  that  the  former  own- 
ers intended  to,  and  did,  by  the  act  of  June  20, 1851,  transfer  the  title 
thereof  to  the  city,  subject  only  to  the  uses  of  commerce  and  of  the 
public  while  so  needed.  And  such  must  have  been  the  opinion  of  the 
plaintiffs  when  they  made  the  offer,  which  they  allege,  to  purchase  a 
part  of  this  very  ground  from  the  city  about  the  time  this  suit  was 
instituted ;  and  their  petition  seems  to  be  constructed  on  the  hypo- 
thesis that  the  city  had  such  rights  to  the  said  property  as  to  make  a 
resort  to  the  laws  relative  to  expropriation  necessary. 

The  act  of  1850  may  have  been  necessary  to  give  the  Municipality 
No.  2  the  authority  to  enter  into  an  agreement  with  the  owners;  bat 
the  power  having  been  exercised  and  the  conditions  complied  with,  the 
title  of  said  parties  (which  was  recognized  in  the  said  act)  vested  by 
the  notarial  act  of  June,  1851,  as  we  think,  in  the  municipality,  which 
then  took  the  place  of  the  said  former  owners,  with  all  their  righta, 
including  the  right  to  bring  into  commerce  such  portions  as  might 
become  unnecessary  for  public  use. 

It  is  contended,  however,  that  the  case  of  Parish  i;.  linnicipality,  8 
An.  145,  fixes  the  character  of  the  ground  in  question  as  a  locitf  jMtd- 
Ucu8,  in  the  technical  sense  of  this  term,  and  intimates  that  so  much 
of  the  act  of  1850  as  may  confer  any  rights  upon  the  municipality  ie 
unconstitutional.  An  examination  of  that  case  will  show  that  the 
matter  in  controversy  was  the  servitude  of  view  and  way  claimed  by 
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plaintifE^,  and  that  the  case  went  off  on  an  exception  that  plaintiff  bad 
no  eause  of  action.  The  right,  therein  assetted,  of  the  LegiBlatare  to 
change  the  destination  of  a  portion  of  the  battnre  preyioasly  dedi- 
cated to  the  public  nse  is  not  denied ;  bnt  this  is  not  inconsistent  with 
the  right  of  the  riparian  proprietor  to  sell  his  property,  and  his  right 
or  that  of  his  vendor  to  withdraw  that  property  from  the  position  of  a 
loeu8  j»ublieu8f  when  not  needed  as  such,  under  existing  legislation. 

The  antecedent  cases  had  reference  to  the  legislation  and  the  rights 
of  parties  thereunder,  prior  to  the  act  of  1850  and  the  transfer  of  June, 
1851,  under  which  the  rights  of  the  city  have  been  acquired.  But  in 
those  cases  the  rights  of  riparian  proprietors  to  the  battnre  were  recog- 
nized, subject  to  a  public  servitude,  and  the  ownership  of  the  city,  as 
against  said  proprietor,  was  denied.  Judge  Martin,  however,  in  18  La. 
249,  contended  that  the  formations  in  front  of  the  city  did  not  belong 
to  owners  of  the  lots  along  a  certain  line,  but  vested  in  the  city,  and 
he  insisted  that  his  views  were  sustained  by  the  decision  of  the  United 
States  Supreme  Court  in  10  Peters  662.  The  migority  of  the  court  de- 
cided in  favor  of  the  riparian  proprietors,  and  we  tliink  those  parties 
have  conveyed  their  rights  to  the  portion  ot  the  batture  now  in  con- 
troversy to  the  city  for  its  inhabitants ;  that  those  rights  are  protected 
bj  the  constitution  now,  just  as  those  of  the  former  owners  were,  the 
city  having  the  capacity  to  own  property  for  the  exclusive  use  and 
benefit  of  the  inhabitants,  and  having  acquired  all  the  rights  of  the 
former  owners,  and  that  the  city  or  inhabitants  can  not  be  compelled 
to  contribute  the  squares  of  ground  in  question  to  the  plaintiff  with- 
out compensation.  Whether  they  will  or  will  not  make  such  contri- 
bation  voluntarily,  in  consideration  of  the  benefit  resulting  from  the 
establishment  of  the  railroad,  is  a  question  not  pertinent  here.  We 
are  to  pass  only  on  the  legal  rights  of  the  parties. 

In  our  opinion  the  injunction  improperly  issued  in  this  case.  But  as 
the  city  has  made  no  claim  against  the  plaintiffs,  our  former  decree 
was  erroneous  in  granting  a  demand  in  reconvention  and  inhibiting 
JJie  plaintiffs  from  occupying  the  property  in  controversy.  Under  the 
pleadings,  all  we  can  do  is  to  render  judgment  in  favor  of  the  city  dis- 
solving the  injunction  and  dismissing  plaintiffs'  suit,  leaving  the  par- 
ties to  their  rights  under  the  laws  relative  to  the  expropriation  of 
property. 

It  is  therefore  ordered  that  our  former  decree  be  set  aside,  and  it  is 
now  ordered  that  the  judgment  appealed  from  be  reversed,  and  that 
there  be  judgment  in  favor  of  the  defendant,  the  city  ot  New  Orleans, 
dissolving  the  injunction  herein  and  dismissing  plaintiffs'  suit,  with 
costs  in  both  courts,  without  prejudice  tx>  the  rights  of  the  parties 
under  the  laws  of  expropriation. 
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"  Mr.  Jadtioe  Wtlt  concnrB  in  this  decree  for  the  reasons  giten  hy 
him  in  the  former  opinion  of  the  court. 


liUDBLiNG,  C.  J.y  dissenting.  In  February,  1869,  the  General  Assem- 
bly  of  the  State  of  Louisiana  passed  an  act  whereby  was  granted  to 
said  company,  '*  the  right  to  locate,  construct,  maintain  and  use  a  pass- 
euger  depot,  with  office  and  apartments  suitable  for  its  legitimate 
business,  upon  the  part  or  portion  of  the  levee,  or  streets,  or  grounds 
in  the  city  of  New  Orleans  bounded  by  Caoal,  Delta  and  Poydraa 
streets,  and  a  line  parallel  to  and  one  hundred  and  fifty  feet  easterly 
from  Delta  street,  and  for  the  construction  of  a  freight  depot  and  for 
the  purpose  of  its  legitimate  business,  to  inclose  and  occupy  the  block 
of  ground,  parts  of  streets  and  portion  of  levee  in  said  city  bounded  by 
Girod,  Water  and  Calliope  streets  and  a  line  parallel  to  and* two  hun- 
dred and  ninety  feet  easterly  from  Water  street;  provided  said  com- 
pany shall  not  inclose  or  occupy  part  or  portion  of  the  blocks  of 
grouud  within  the  said  last  named  limits,  which  is  the  private  prop- 
erty of  individuals,  until  said  company  has  acquired  the  title  them- 
selves." Learning  that  the  city  of  New  Orleans  was  about  to  pass  an 
ordinance  to  cede  away  a  part  of  the  batture  or  levee,  which,  in  the 
act  of  1869  aforesaid,  the  State  had  authorized  the  company  to  use,  for 
its  freigbt  and  passenger  depots,  the  company  injoined  the  city  from 
passing  the  ordinance,  etc. 

The  city  claims  to  have  the  perfect  ownership  of  the  property  in 
question,  and  to  be  alone  authorized  to  dispose  of  ii,  without  any  right 
on  the  part  of  the  State  to  control  its  disposition.  If  it  were  conceded 
that  the  city  had  a  perfect  title,  as  owner,  to  the  batture,  its  pretension 
to  absolute  control  over  the  property,  unrestrained  by  the  General 
Assembly  of  the  State,  would  be  unfounded  in  law  and  in  fact.  It 
can  not  be  disputed  that  the  General  Assembly  has  the  power  to 
abolish  the  charter  of  the  city  and  to  control  its  property  for  the  benefit 
of  the  public,  through  other  agents.  As  a  matter  of  fact,  the  Legisla- 
ture could  do  this  if  it  chose,  and  the  courts  would  be  powerless  to 
prevent  it.  And  the  right  of  the  General  Assembly  to  control  property 
of  a  municipal  corporation,  dedicated  to  public  use,  is  not  less  dear. 

The  Supreme  Court  of  the  United  States  said  (in  the  case  ot  Ne^w 
Orleans  v.  United  States,  10  Peters,  722),  '*  it  can  not  be  insisted  that 
the  dedication  of  this  property  to  public  use,  whether  the  title  to  the 
thing  dedicated  became  vested  in  the  city,  or  only  its  use,  could  witk- 
draw  it  from  the  political  jurisdiction  of  the  sovereign  power."    And 

4 

in  the  same  case  it  is  decided  that  this  sovereign  power  is  the  State. 
See  p.  7?Pf, 
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This  right  of  the  General  AsBembly  is  m  part  of  the  goverDmental  or 
politioal  power  of  the  State,  which  is  in  bo  way  sabordinated  to  the 
^nnioipal  corporations.  The  city  of  New  Orleans,  if  owner  of  thi* 
iKittnre,  is  only  the  agent  of  the  State;  Bny  control  which  it  exercises 
over  the  property  is  a  police  or  governmental  power,  delegated  by  the 
State,  snbjeot  to  its  control,  and  to  be  ezeroiBed  only  in  sabordinatioir 
to  its  will.  Police  Jnry  vs.  Shreveport,  5  An.  661 ;  24  An.  2^ ;  1  An. 
167;  3  An.  d06 ;  12  An.  515 ;  14  An.  406 ;  27  New  York,  the  People  9. 
Kerr,  188;  Cooley's  C.  L.  191 ;  Dillon  on  Corporations  p.  70. 

In  Reynolds  v.  Baldwin  this  conrt  daid:  **In  the  country  from  which 
we  derive  oar  ideas  on  the  snbject  of  manicipal  corporations,  the  char- 
ters of  cities  were,  as  their  name  implies,  contracts  entered  ioto  be- 
tween the  corporators  on  the  one  hand  and  the  king  or  fendal  lord  on 
the  other,  by  which  liberties  and  franchises  were  bartered  for  personal 
service  or  money.  The  rights  aod  powers  which  those  charters  con- 
ferred were  of  the  nature  of  those  secured  to  the  people  at  large  by 
our  constitutions.  They  were  intended  to  be  permanent,  and  could  not 
be  lawfully  taken  away.  They  were,  in  the  true  sense  of  the  word, 
franchises.  But  the  relation  existing  between  our  municipal  corpora- 
tions and  the  sovereign  is  not  the  same,  and  it  is  strange  that  this  fact 
should  continue  to  be  so  obstinately  overlooked  by  their  officers.*' 
And  the  court  adds,  referring  to  the  thirty-third  section  of  the  old 
constitution:  ''This  provision  constituted  the  municipal  government 
of  this  city  a  subordinate  agency  for  purposes  of  police  and  good 
order.  The  laws  which  under  that  provision  have  established  and 
regulated  the  municipalities  are  not  contracts;  they  are  ordinary  acts 
of  legislation.  Tiie  powers  they  confer  are  no  longer  franchises  in  the 
ordinary  meaning  of  that  word ;  they  are  nothing  more  than  mandates, 
and  those  laws  may  be  repealed  at  pleasure^  except  so  far  as  their  re- 
peal may  affect  rights  acquired  by  third  persons  under  them.  They 
are  all  of  the  same  nature,  and  must  be  construed  and  applied  in  all 
eases  Hke  other  laws."    1  An.  168. 

Bat  the  city  has  not  the  tee  simple  or  perfect  ownership  in  the  prop- 
erty in  question;  it  is  a  public  thing. 

Ordinarily,  the  judicial  admissions  of  parties  to  a  suit  are  conclu- 
sive against  them.  **  A  judicial  admission,  solemnly  made,  can  not  be 
denied."    4  An.  416;  11  An.  710;  4  M.  280. 

If  this  rule  of  evidence  be  not  ignored,  it  will  be  sufficient  to  refer 
to  the  answer  of  the  city,  found  on  page  torty-five  of  the  record,  to 
prove  that  the  property  in  question  is  a  public  thing.  The  city  de- 
^ares  *Hhat  all  that  portion  of  real  estate  or  ground  claimed  by 
intervenor,  situated  above  Canal  street,  and  embraced  by  ordinance 
1492^  forms  a  part  of  the  batture  lying  in  the  old  faubourg  Ste.  Marie* 
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and  that  on  or  about  the  twentieth  day  of  September,  A.  D.  1820,  a 
certain  act  was  entered  into  by  and  between  Edward  LivingBton  and 
other  riparian  proprietors  and  the  city  of  New  Orleans,  wherein  and 
whereby  the  entire  allayion  orbattare  in  ftont  of  the  aforesaid  suborb 
Ste.  Marie,  and  the  accretions  thereafter  to  become  attached  to  the 
same,  were  dedicated  to  public  use  and  the  purposes  of  business  and 
commerce,  and  upon  the  express  understanding  and  condition  that  the 
same  should  thereafter  remain  and  continue  a  loeu$  puMietM,  out  of 
commerce,  and  not  to  be  affected  by  any  adverse  claim  or  grant  which 
might  be  set  up  against  the  same^  that  for  many  years  anterior  to  the 
authentic  act  of  dedication  above  referred  to,  and  more  than  fifty 
years  previous  to  the  passage  of  the  acts  of  the  Legislature  of  the 
State  of  Louisiana  referred  to  in  the  intervener's  petition,  certain 
riparian  proprietors  owning  property  in  the  said  faubourg  Ste.  Maries 
without  any  particular  form  or  ceremony,  converted  the  entire  battuie 
in  front  of  such  suburb  a  locus  puhUouSf  and  set  the  same  apart  for  the 
use  of  the  public,  composed  almost  entirely  of  citizens  of  the  United 
States,  upon  -the  condition  that  the  batture  thus  informally  dedicated 
should  remain  to  be  solely  appropriated  to  that  purpose.*'  And  in 
their  original  briefs  the  counsel  for  the  city  reiterated  these  admissions. 

How  then  can  the  city  be  permitted  now  to  deny  that  the  property 
is  a  public  thing?  What  are  public  things f  The  Code  declares: 
'*  Public  things  are  those,  the  property  of  which  is  vested  in  a  whole 
nation,  and  the  use  of  which  is  allowed  to  all  the  members  of  the 
nation  ;  of  this  kind  are  navigable  rivers,  seaports,  roads,  harbors, 
highways,  and  the  beds  of  rivers,  as  long  as  the  same  is  covered  with 
water.''    C.  C.  article  453. 

<<  Things  which  are  for  the  common  use  of  a  city  or  other  place,  as 
streets  and  public  squares,  are  likewise  public  things."    C.  C.  455. 

**  Things,  which  belong  in  common  to  the  inhabitants  of  cities  and 
other  places,  are  twoVinds:  Common  properly,  to  the  use  of  which  all 
the  inhabitants  of  a  city,  or  other  place,  and  even  strangers,  are  enti- 
tled in  common,  such  as  streets,  the  public  walks,  the  quay;  and 
common  property,  which,  though  it  belongs  to  the  corporation,  is  not 
for  the  common  use  of  all  the  inhabitants  of  the  place,  but  may  be  em- 
ployed for  their  advantage  by  the  administrators  of  its  revenues."  C. 
C.  458. 

'*  Private  estates  or  fortunes  are  those  things  which  belong  to  indi- 
viduals." '*  Les  choses  qui  sent  dans  le  domaine  de  chaqiie  individu 
ferment  les  bieus  et  les  richesses  partiouli^res.'*    C.  C.  450. 

These  citations  from  the  Code  show  (according  to  my  understand- 
ing), that  the  property  in  question  is  a.  public  thing,  and  that  a  city 
can  not  own  private  estates  or  fortunes.    All  its  property  comes  under 
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ODe  of  the  two  classes  of  pablic  things  mentioDed  in  article  458.  And 
whether  the  city  can  acquire  or  alienate  property  depends  upon  the 
will  of  the  Legislature,  expressed  in  the  charter  or  some  other  legisla- 
tive act  -J  and  this  power  can  be  revoked  or  resumed  at  will  by  the 
State. 

The  history  of  the  rights  of  the  city  to  this  battnre  shows  concln- 
sively  that  it  was  dedicated  to  the  pablic.  In  1763  the  Jesuits'  plan- 
tation wai  confiscated  and  sold  by  the  French.  The  first  lot  on  the 
plan  was  sold  to  Pradel,  and  was  conveyed  by  him  to  Bertrand  Gravier. 
Gravier  laid  off  lots  on  the  front  previous  to  his  death.  After  his  death 
the  tract  was  adjudicated  to  John  Gravier^.one  of  his  heirs,  who  sold 
to  Edward  Livingston.  In  1805  a  jactitation  suit  was  brought,  in  the 
name  of  John  Gravier,  against  the  mayor,  etc.,  of  New  Orleans,  on 
acfsount  of  the  pretensions  the  city  had  set  up  to  this  property.  In 
1807  the  Superior  Court  decided  that  the  evidence  in  that  case  showed 
that  Gravier  was  the  riparian  proprietor.  In  1819  the  co-heirs  of  John 
Gravier  sued  him  to  set  aside  the  abjudication  made  in  his  favor  and 
for  a  partition  of  the  property  of  Bertrand  Gravier.  See  6  Mart.  281. 
In  the  same  year  the  suit  of  Morgan  v,  Livingston  and  others  was 
decided.  It  was  determined  in  that  case  that  there  was  no  batture 
formed  at  the  time  Gravier's  sales  were  made,  and  that  whatever  of 
rioarian  ownership  be  had,  passed  with  those  sales.  In  1820,  and  in  all 
probability  in  consequence  of  that  decision,  the  compromise  between 
the  Gravier  and  Livingston  party  and  the  city  was  made.  In  all  these 
proeeedings  the  State,  as  representing  the  public,  had  never  been  a 
party. 

In  1896  the  city  charter  was  amended,  and  this  compromise  was  tac- 
itly ratified  by  the  State.  In  1850  an  act  of  the  Legislature  authorized 
the  sale  of  two  tiers  of  lots  in  front  of  two  streets  to  be  laid  off  on  the 
batture  in  front  of  New  Levee  street,  and  directed  what  disposition 
should  be  made  with  the  proceeds  of  the  sales.  The  same  act  declares 
that  the  batture  or  space  of  ground  atljoining  the  Missitssippi  river  and 
the  street  to  be  laid  off,  etc.,  fronting  said  river,  ''shall  be  left  open 
and  so  kept  for  the  accommodation  of  the  public  and  the  convenience 
of  commerce.    Acts  of  1850,  p.  197. 

The  parties  to  tiie  compromise  of  1820  accepted  the  terms  of  this 
act,  and,  if  not  before,  this  batture  was  then  dedicated  to  the  public 
by  all  concerned.  But  in  Municipality  v.  Cotton  Press,  18  La.  230,  this 
eonrt,  referring  to  the  case  of  Municipality  No.  i  v.  Municipality  No. 
2,  12  La.  491,  relating  to  this  batture,  says:  '*In  that  case  there  was  an 
express  dedication  to  public  uses  of  the  alluvion  in  front  of  the  suburb 
St.  Mary  by  a  foimal  contract  between  the  city  and  front  proprietors, 
and  the  act  of  1836  refers  to  and  sanctions  that  compromise,  and  ex- 
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^resely  provides  that  the  municipality  of  the  upper  section  of  the  citj 
of  New  Orleans  eAiall  not  in  any  manner  obstruct  or  imx>ede  the  in- 
habitants of  any  portion  of  the  city  in  the  free  use  and  enjoyment  of 
their  rights  in  the  battare.  With  saoh  legislative  injuiotion,  how 
conld  the  municipality,  with  any  propriety  or  consistency,  pretend  to 
be  the  exclusive  owner  of  a  Iocub  pubUeus,  which  it  was  their  duty  to 
administer  according  to  its  destination."  18  La.  230  See  also  Pack- 
wood  V.  Walden  and  Cockran  et  al.  v.  Fort  et  al.,  7  N.  S.  86  and  626. 

In  the  case  of  Delabigarre  v.  Second  Municipality,  decided  in  1848, 
it  had  been  expressly  decided  that  the  batture  had  been  dedicated  to 
the  public  use,  and  that  the  attempt  of  the  municipality  "to  change 
the  destination  of  the  ground  was  a  glaring  usurpation  of  power,  from 
which  no  legal  effects  could  result."  3  An.  299.  And  this  decision  no 
doubt  led  to  the  passage  of  the  act  of  1850  aforesaid. 

In  1851  the  case  of  Parish  v.  Second  Municipality  was  decided.  In 
that  case  the  plaintiff  complained  that  the  act  of  1850  was  unconstitu- 
tional, pretty  much  on  the  same  grounds  urged  now  against  the  act  of 
1869.  This  court  decided  that  the  property  was  a  public  place,  and 
that  the  Legislature  had  the  right  to  alter  the  destination.  8  An.  145. 
The  other  cases  which  follow  adopt  tbi^  conclusion  without  die^cussion. 
10  An.  54;  12  An.  500;  13  An.  154;  10  Peters  662. 

If  an  uubrokeu  chain  of  decisions  of  this  court,  for  upwards  of  half 
a  century,  can  settle  the  question  about  that  seemingly  endless  source 
of  litigation,  the  batture  in  front  of  the  city  of  New  Orleans,  it  has 
been  settled  that  the  batture  is  a  public  thing. 

-  I  understand  that  a  majority  of  my  associates  do  not  deny  that  the 
State  alone  can  control  '*  public  things.*' 

The  jurisprudence  of  this  State  and  most  of  the  other  States  of  the 
Union  is  settled  that  the  sovereign  alone  has  the  right  to  control  pub- 
lic places  or  to  change  the  destination  of  public  things.  5  La.  132;  13 
La.  326^  18  La.  218;  3  An.  230;  8  An.  149.  In  the  case  last  mentioned 
this  court  said :  ''  As  we  held  in  the  case  of  the  State  of  Louisiana  v. 
the  £zecutors  of  McDonogh  et.  al.,  such  a  stipulation  was  at  all  times 
under  the  control  of  the  Legislature,  who  could  modify  the  effects  of 
it  and  change  the  destination  of  the  property  whenever  snch  a  change 
became  of  public  advantage.  Its  power  to  ciiange  the  destination  of 
it  was  expressly  recognized  by  us  in  the  case  of  Delabigarre  v.  Second 
Municipality.  The  power  of  the  Legislature  to  change  the  destination 
of  public  places  had  been  previously  recognized  in  the  case  of  De 
Armas  t;.  the  Mayor  et  als.;  the  Mayor  v»  Hopkins ;  New  Orleans  v. 
United  States,  and  Municipality  v.  Cotton  Press.  These  cases  were  all 
argued  by  the  ablest  counsel  at  the  bar,  and  the  opinions  of  the  court 
were  prepared  with  uncommon  care.    In  two  of  themi  Judge  Martin 
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ditttonted  on  otb^r  poiatB;  bat  the  court  was  in  all  the  oases  anani- 
mons  in  recoi^ising  the  power  of  the  Legislatnre  to  change  the  desti- 
nation of  the  quay  and  of  the  battnre  in  front  of  the  city  of  New 
Orleans,"  etc.  P.  149;  5  An.  661;  Cooley  Lim.  552;  2  Dillon  §  511; 
4  Pet.  2a2;  45  N.  T.  284;  1  Redf.  260;  22  Miss.  13;  20  Mo  192;  18  Cal. 
490;  13  111.  30;  31  N.  Y.  164,  202;  8  Daoa  50;  12  III.  60;  15  Tex.  388. 

If  the  General  Assembly  had  the  power  to  control  the  qnay  and  bat- 
tbre  in  front  of  New  Orleans  in  1851,  when  and  how  has  it  lost  this 
power  f 

i  come  now  to  inquire  whether  there  be  any  di£Perence  in  the  power 
of  the  State  to  grant  lands  for  depots  and  privileges  to  nse  the  streets  T 

I  confess  my  inability  to  see  any.  It  is  the  grant  of  the  ase  of  a  lo<m» 
pubUeuB  for  a  public  nse,  in  each  instance.  The  nse  is  specific.  The 
dedication  is  defined,  and  no  other  employment  of  it  can  be  made. 
The  power  of  the  General  Assembly  in  appropriating  money  or  property 
belonging  to  the  pablic  is  sabject  to  no  other  limitation  than  is  im- 
posed in  the  constitation.    16  Wal.  678;  21  N.  Y.  597;  15  Wend.  374; 

II  La.  An.  !)38.  Depots  are  necessities  for  the  ranning  and  operating 
of  railroads,  and  for  the  proper  prosecution  of  the  business  in  the 
interests  of  the  public.  They  may  be  regarded  as  indispensable  to  the 
accomplishment  of  the  general  purposes  of  the  corporation  and  the 
design  of  the  legislative  grant.    46  N.  Y.  546. 

The  decision  of  this  case  depends  entirely  upon  whether  or  not  the 
act  of  the  General  Assembly  of  1869,  in  favor  of  the  plaintiff,  be  con- 
stitutional or  not.  It  can  not  be  denied,  that  at  least,  there  is  serious 
grounds  for  doubts  on  the  subject;  and  under  the  settled  jurisprudence 
of  this  court  and  of  the  Supreme  Court  of  the  United  States,  that  it  is 
a  sufficient  reason  for  not  declaring  the  law  void. 

I  therefore  dissent  from  the  opinion  and  decree  of  the  court. 


No.  4980. 
City  or  Skw  Orleans  v,  Robert  J.  Kbr. 

From  the  prooeedingB  in  this  case  it  appears  that  tiie  order  ol  the  twelfth  November,  1873, 
pozporting  to  oonflrm  and  make  final  the  Judgment  by  detJanlt  for  tazea,  was  inodyert* 
ently  rendered  and  was  simply  nogatory ;  and,  being  without  force,  it  coold  not  affect 
the  validity  of  the  Jadgment  finally  rendered  contradictorily  between  the  partiee  in 
December. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  '  Haw- 
kins, J.    George  8,  Laeey^  for  plaintiff  and  appellee.    B.  J.  JBTer, 
in  propria  persona, 

Ho>r£LL,  J.    This  is  a  suit  to  enforce  the  payment  of  city  taxes. 
These  were  the  proceedings:  On  t^e  seventh  of  November,  1873,  judg- 
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ment  by  default  was  taken  againat  the  defendant.  On  the  tenth  the 
default  was  set  aside  on  motion  of  the  defendant  and  he  filed  hU 
answer.  He  sets  up  in  defense  that  he  is  not  bound  by  law  to  pay  the 
taxes  assessed  against  him,  contending  that  they  are  unconstitutional, 
especially  the  tax  on  income,  that  for  the  payment  of  interest  on  bonds 
and  the  .park  tax. 

Judgment  was  rendered  against  the  defendant  and  he  has  appealed. 
He  argues,  by  way  of  exception,  that  the  plaintiff  obtained  no  valid 
judgment  against  him  in  the  lower  court,  and  the  ground  taken  in  sap- 
port  of  this  position  is,  that  after  the  default  was  set  aside  and  bis 
answer  filed  on  the  tenth  November,  the  judgment  by  defiault  taken 
against  him  was  confirmed  on  the  twelfth  November,  and  the  judg- 
ment signed  on  the  eighteenth  of  the  same  month;  that  notwithstand- 
ing this  final  judgment,  a  second  judgment  for  the  same  cause  of  action 
was  rendered  against  him  on  the  third  of  December,  1873,  and  signed 
December  the  ninth.  The  last  judgment  he  contends  is  a  nullity,  ap- 
parent from  the  record,  and  the  first  is  null  because  a  judgment  by 
default  can  not  be  confirmed  when  it  is  set  aside  by  motion  in  due  time. 

We  think  it  clearly  appears  from  the  proceedings  in  the  case  that 
the  order  of  the  twelfth  November,  purporting  to  confirm  and  make 
final  the  judgment  by  default  taken  on  the  seventh,  was  inadvertently 
rendered  and  was  simply  nugatory ;  and,  being  without  force,  it  could 
not  affect  the  validity  of  the  judgment  finally  rendered  contradictorily 
between  the  parties  Ia  December. 

The  other  questions  in  the  case  are  settled  Jn  the  cases  of  City  t;. 
Estate  of  Burthe }  Same  v.  Elkin,  and  Same  v.  Steamer  Bawllns. 

And  for  the  reasons  therein  it  is  ordered  that  the  judgment  of  the 
lower  court  be  amended  by  allowing  interest  thereon  from  thirty-first 

July,  1873,  instead  of  thirty-first  July,  1872,  and  that  as  thus  amended 
it  be  affirmed,  costs  of  appeal  to  be  paid  by  appellee. 


No.  4014. 
Blanc  &  Legendbe  v.  Wallace  &  Choppin  et  als. 

The  motion  to  dismlre  the  seqneatratioii  ahonld  have  been  made  absolnte.    The  requisite  o»th 
g2    ^  was  not  made.    The  affiant  did  not  state  that  he  feared  or  believed  that  the  property  oil 

which  the  privilege  exists  would  be  removed  out  of  the  Jurisdiction  of  the  court,  or  con- 
cealed, parted  witii  or  disposed  of  pending  this  suit. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Liaumoni^ 
J.    Sogers  dt  Blanc,  for  plaintiffs  and  appellees.    B.  B,  Forman^ 
for  defendants  and  appellants. 

LuDELiNG,  C.  J.    This  is  a  suit  on  a  promissory  note  given  for  the 
price  of  machinery.    The  plaintifl!i9  claim  a  privilege  on  the  articles 
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sold  to  defendantR  and  obtained  a  sequestration.  The  motion  to  dis- 
solve the  sequestration  should  have  been  maintained.  The  requisite 
oath  was  not  made.  The  affiant  did  not  state  that  he  feared  or  believed 
that  the  property  on  which  the  privilege  exists  would  be  removed  out 
of  the  jurisdiction  of  the  court,  or  concealed,  parted  with  or  disposed 
of  pending  this  suit.  C.  P.  275 ;  4  B.  462 ;  6  An.  444;  9  An.  535;  11 
B.  145.    But,  on  the  merits,  the  judgment  of  the  lower  court  is  correct. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be  affirmed. 
The  costs  of  the  sequestration  of  this  appeal  to  be  paid  by  the  plaintiff. 

Behearing  refused. 


No.  4856. 
City  op  New  Orleans  v.  Esther  Klein. 


The  grotmd  that  the  aBsessora  and  city  adminiiitraton  were  not  legally  appointed,  can  not 

be  nrged  in  this  proceeding.    There  ia  a  law  proTiding  for  the  settlement  of  snoh  qnes- 

tlona. 

The  objection  that  the  parish  tax,  the  school  tax  and  the  police  tax  embraced  in  the  bill  are 

for  purposes  of  State  instltations,  and  are  nnoonstitational,  because  not  uniform,  is 

without  force. 

The  constitution  does  not  require  that  every  tax  shall  be  assessed  throughout  the  State,  but 

i  that  taxation  by  the  State  shall  be  uniform  throughout  the  State.    The  taxes  now  in 

f  question  are  local  taxes,  levied  by  the  city  in  accordance  with  the  statutes  of  the  State. 

for  the  objects  specified  as  applicable  to  the  territorial  limits  of  the  city. 

>  • 

I  A  PPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    ffaW' 

J\.  Joins,  J.  George  8.  Laceyj  City  Attorney,  for  plaintiff  and  appellee. 
J*.  LMngsian,  for  defendant  and  appellant. 

Howell,  J.  This  suit  is  for  the  taxes  of  1871,  payable  in  1872. 
The  defense  is  that  the  taxes  exoeed  the  authority  conferred ;  that  the 
defendant  can  not  be  made  to  pay  taxes  for  a  debt  created  by  the  city 
before  her  property  was  brought  within  the  limits  of  the  city;  that 
the  assessors  and  city  administrators  were  not  legally  appointed^  that 
the  park  tax,  the  school  tax  and  the  police  tax,  embraced  in  the  bill, 
are  for  purposes  of  State  institutions,  and  unconstitutional  because 
the  tax  is  not  uniform  throughout  the  State,  and  that  two  of  the  ordi- 
nances, fixing  two  items  in  the  bill,  were  adopted  after  the  month  of 
December,  in  which  month  alone  the  Council  had  power  to  assess  any 
tax  for  the  ensuing  year. 

The  first  two  grounds  of  defense  are  disposed  of  in  the  case  of  City 
V.  Estate  of  Burthe,  just  decided,  except  as  to  three-quarters  of  one 
per  cent.,  which  were  authorized  by  special  statutes  on  the  subject. 

The  third  ground  as  to  the  official  tenure  of  the  said  officers  can  not 
be  urged  in  this  proceeding.  There  is  a  law  providing  for  the  settle* 
ment  of  such  questions. 

The  next  ground,  as  to  the  nature  of  the  public  park,  the  public 
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Bohools  and  the  metropolitan  police,  we  are  unable  to  perceive  the 
appropriateness  or  force  of  the  objection.  Tiie  consf^tntion  does 
not  require  that  every  tax  shall  be  assessed  thronghout  the  State, 
but  that  taxation  by  the  State  shall  be  uniform  throughout  the  State. 
The  taxes  now  in  question  are  local  taxes,  levied  by  the  city  in  accord- 
ance with  statutes  of  the  State,  for  the  objects  specified  as  applicable  to 
the  territorial  limits  of  the  city. 

The  last  ground,  as  to  the  date  of  the  ordinances  being  subseqneut 
to  the  month  of  December,  was  disposed  of  in  the  case  of  the  City  v. 
Crescent  Mutual  Insnrauce  Company,  25  An.  390. 

There  is  error,  however,  in  allowin|p  interest  for  one  year  before  the 
taxes  were  due. 

It  is  therefore  ordered  that  the  ludgment  appealed  from  be  amended 
by  allowing  interest  thereon  from  thirty-first  July,  J  872,  instead  of 
thirty-first  July,  1871,  and  that  as  thus  amended  it  be  fiffirmed;  costs 
gf  appeal  to  be  paid  by  Appellee. 


No.  34^. 
^.  W*  BoswoBTB  et  als.  v.  Citt  of  ^bw  O^leaks. 

Hm  plainttfb  sue  on  an  open  aoconnj  to  recover  aalaries  as  Commiesioners  of  Watenrorki, 
and  oommiMlons  on  two  mllUons  of  doUara  for  a^Jnsting  and  aettiing  the  aeoounta  be- 
tween the  Commercial  Banic  and  the  City  of  New  Orleana. 

On  the  thirty-flnt  of  Jnly,  1868,  the  reaolation  which  authorised  tiie  appointment  of  fha 
plainti£b  was  adopted.  Neither  that  reaolntioh  nor  any  other  reaolation,  law,  ordlnan^ 
or  contract  fixed  any  aalary  or  oompenaatlon  for  the  aerrlces  of  said  oommladoiierB. 
None,  therefore,  can  be  claimed.  There  is  no  implied  obligation  on  the  part  of  tike  m^oni- 
cipal  corporations,  and  no  such  relation  between  them  and  the  officers  whom  tiiey  are 
required  by  law  to  select,  as  will  oblige  them  to  make  compensation  to  aaoh  offioaca^ 
unless  the  right  to  it  is  expressly  given  by  law,  ordinance  or  contract. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    OooUyy  J. 
W,  W.  King,  for  plaintiflb  and  appellees.    George  8.  Laeeyt  City 
Attorney,  for  defendant  and  appellants. 

LuDSLiKG,  C.  J.  The  plaintifi's,  A.  W.  Bosworth,  Gabriel  DeFwiet, 
Eugene  Waggaman,  William  McCuUoch  and  others,  sue  on  an  open 
account  to  recover  salaries  as  Commisssioners  of  Waterworks  and  com- 
missions on  $2,000,000  for  adjusting  and  settling  the  accounts  between 
the  Commercial  Baqk  and  the  city,  amounting,  in  the  aggregate,  to 
t87,58d  33,  with  interests  and  costs. 

The  answer  contains  a  general  denial,  and  fhrther  alleges  that  the 
plaintiffs  assumed  the  duties  and  trust  of  the  position  with  the  under- 
standing  that  no  compensation  was  attached  to  the  office  or  trust;  that 
no  salary  or  emolument  is  attached  by  law  to  the  said  position  or  tmat 
assT^pned  by  plaintiffo,  and  that  they  have  no  right  to  demand  compen- 
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•atioB,  and  «t  further  denies  that  they  rendered  any  servioea  for  which 
they  are  entitled  to  compensation.  There  was  jadgment  against  tlie 
eity  for  $50,248,  and  the  city  has  appealed. 

On  the  thirty-first  of  Jnly,  1868,  the  resolution  which  authorised  the 
appointment  of  the  plaintiffo  ^n^as  adopted — it  is  as  follows : 

^'Resolved,  That  the  Mayor  be,  and  he  is  hereby  authorized  to 
appoint  a  Board  of  Commissioners,  consisting  of  seyen  members,  to 
manage  the  Waterworks  until  such  time  as  the  City  Council  sball  take 
jfnrthar  action. 

'*  ResolTed  farther,  That  the  Mayor  be  and  he  is  hereby  authorised 
to  Appoint  a  Superintendent  of  Waterworks,  nnder  the  control  of  the 
eommissioners,  as  aforesaid ;  proTided,  that  all  the  appointments  of 
tbe  Mayor  be  subject  to  the  confirmation  of  the  Board  of  Aldermen  : 
provided,  that  the  said  commissioners  and  superiatendent  shall  hold 
ofBLce,  under  the  Mayor's  appointment,  until  such  time  as  the  Common 
Council  may  propose  and  mature  the  necessary  ordinance  and  resolu- 
tions for  the  final  goyemraent  of  the  Waterworks." 

Neither  that  resolution  nor  any  other  resolution,  law,  ordinance  or 
contract  fixed  any  salary  or  compensation  for  the  services  of  said  com- 
niaaioners.  None,  therefore,  can  be  claimed  by  them.  ''  There  is  no 
implied  obligation  on  the  part  of  the  municipal  corporation,  and  no 
sacli  relation  between  them  and  the  officers,  which  they  are  required 
by  law  to  elect,  as  will  oblige  them  to  make  compensation  to  such 
officers,  unless  theftght  to  it  is  expressly  given  by  law,  ordinance  or 
contract.*'  Dillon  on  Municipal  Corporation  p.  287,  i  169;  8  Vert.  284; 
13  Gray  347 ;  19  New  York,  Baker  v.  city  of  Utica ;  37  Mo.  564. 

In  Barton  v.  New  Orleans,  Judge  Land,  as  the  organ  of  this  court, 
said :  ''The  Board  of  Health  had  no  authority  to  establish  the  sanitary 
commission  of  which  the  plaintiffs  were  members.  But  if  it  be  con- 
ceded that  the  establishment  of  the  commission  was  recognized  and 
ratified  on  the  part  of  the  Common  Council  of  the  city,  still  we  are  of 
opinion  that  the  plaintiffs  can  not  recover;  first,  because  if  they  acted 
as  agents  for  the  city  the  law  presumes  that  their  services  were  ren- 
dered gratuitously ;  secondly,  because  if  they  acted  as  officers  for  the 
city,  they  then  accepted  a  public  trust,  to  which  neither  fees  nor  emolu- 
ments were  attached  by  any  ordinance  of  the  city;  and  thirdly,  because 
there  was  no  agreement  between  them  and  the  city,  either  before  or 
after  the  rendition  of  services,  for  the  payment  of  fees  or  other  com- 
pensation.'^   16  An.  317. 

Thomas  Shields,  a  member  of  the  Board  of  Aldermen,  at  the  time 
the  resolution  of  July,  1868,  aforesaid  was  passed,  testified  as  follows  : 
"  It  was  I  offered  the  resolution  in  the  Council  authorising  the  Mayor 
to  appoint  a  certain  number  of  well  known  citizens  to  take  that  poai* 
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tion.  Id  advocating  the  resolation  I  presented,  the  question  was 
propounded  to  me  by  Mr.  Markey  and  several  otiier  members  of  the 
Board  of  Aldermen,  if  it  was  intended  that  any  compensation  should 
be  attached  to  the  position  of  tliese  gentlemen,  and  I  replied,  and  felt 
authorized  to  reply,  that  no  compensatipn  of  any  character  whatever 
was  intended;  that  it  was  simply  an  honorary  position,  in  which  we 
called  upon  respectable  citizens,  well  known  in  the  community,  to 
assist  the  members  of  the  Council  in  a  public  duty.'* 

Under  the  circumstances  of  this  case  the  plaintiffs  have  no  cause  of 
action,  which  can  be  recognized  or  enforced  by  the  courts. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled  and  reversed,  and  that  there  be  judgment  in  favor 
of  the  defendant  and  against  the  plaintifb,  rejecting  their  demands, 
with  costs  in  both  courts. 


No.  3405. 
Spbarikg  &  Co.  V.  Succession  ot  J.  W.  Zachasib. 

The  ple«  of  prescriptioii  is  set  up  against  the  suit  of  plalntifh  based  upon  the  foUowiiig 
instmment:  "New  Orleans,  iTnne  3,  180S.  Bae  Messrs.  Spearing  ft  Co.  six  thousand 
dollars  in  cnrrent  funds,  sabjeot  to  their  draft  or  dcafts,  at  not  less  than  sixty  dsys  sfber 
sight" 

This  instmment  is  virtnally  an  nnconditlonal  promise  to  pay  a  speoiflc  sum  in  corrent  flmds 
sixty  days  after  demand.  It  oontjiins  substantially  the  elements  of  a  promisaoiy  note. 
Therefore  the  aotion  is  barred  by  the  prescription  of  five  years^ 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.    DwAj' 
neaud,  J.  Buddeckee  dt  Upton,  for  plaintiffs  and  appellants.   JamM 
Linga/n,  for  defendant  and  appellee. 

Wtlt,  J.    This  suit  is  based  on  the  following  instrument : 

''New  Orleans,  June  3,  1862. 

''Due  Messrs.  Spearing  &  Co.  six  thousand  dollars  in  current  funds, 
subject  to  their  draft  or  drafts  at  not  less  than  sixty  days  after  sight. 

*'J.  W.  ZACHARIE, 
$6000.  ''  pp.  Robert  Jump." 

The  court  sustained  the  plea  of  prescription  ot  five  years  and  dis- 
missed the  suit.  The  plaintiffs  appeal.  The  question  is,  is  the 
above  instrument  a  promissory  note  f  l£  so^  the  action  is  barred  by 
prescription.  It  is  an  acknowledgment  of  an  indebtedness  of  a  spe- 
cific sum,  subject  to  (or  payable),  on  payee's  draft  or  draft«y  at  not  less 
than  sixty  days  after  sight.  It  is  virtually  an  unconditional  promise 
to  pay  a  specific  sum  in  current  funds  sixty  days  after  demand. 

In  our  opinion  it  contains  substantially  the  elements  of  a  promissory 
note.    22  An.  28 ;  Parsons  on  Notes  and  Bills,  chapter  2,  pages  23-24. 

It  is  therefore  ordered  that  the  judgment  herein  be  affirmed  with 
costs. 
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Tk*  defendant  is  sned  on  a  tax  liUl  on  real  estate,  which  tax  bill  was  originally  two  and  flye* 
eighths  per  cent,  bat  subseqaently  redaced  to  two  per  cent.  The  defense  is,  that  tiie 
ordinance  nnder  which  this  soit  is  instituted,  is  in  violation  of  two  prohibitory  laws,  to 
wU;  Act  'So.  7,  1970,  limiting  plaintiff's  right  tq  tax  to  one  and  three-qnarters  per 
cent.,  and  act  68  of  same  year  fixing  the  limit  at  two  per  cent,  wherefore,  saidordinainoe 
is  nnll  and  void ;  the  two  acts  were  approved  on  the  same  day. 

It  is  clear  that  the  demand  being  only  for  two  per  cent,  is  not  in  violation  pf.act  68. 

Bat  it  is  contended  by  defendant  that  the  tax  of  two  per  cent  claimed,  being  in  excess  of  the 
anthority  conferred  by  act.  No  7,  limiting  the  taxing  anthority  to  one  and  three-qoarters, 
can  not  be  oollected  in  whole  or  in  part,  while  the  plaintiff  contends  that  the  act  No.  68, 
Gonfened  the  anthority  to  collect  the  two  per  cent,  claimed. 

There  is  no  absolate  conflict  between  the  two  enactments.  The  first  in  order  of  the  two  aeta 
is  the  City  Charter,  and  confers  on  the  City  Conncil  anthority  to  levy  an  annnal  tax  for 
the  pnrpoaes  of  said  act  which  shonli  not  exceed  three-qnarters  of  one  per  cent,  "providM!, 
It  be  snffloient  to  pay  the  interest  on  the  consolidated  debt  and  rail  road  bonds  issaed  by 
the  city  of  New  Orleans."  At  the  same  time,  there  are  other  special  statutes  making  it 
the  duty  of  the  city  to  levy  and  collect  taxes  known  as  the  metropolitan  tax  and  park 
tax,  which  are  not  mentioned  in  the  designatUm  of  the  taxes  which,  in  the  aggregater 
ahonld  not  exceed  one  and  three-quarters  per  cent. 

TFhe  act  No.  68,  need  not  be  considered  as  a  repealing  or  amending  statute,  but  as  fixing  a 
limit  in  general  terms  to  powers  already  conferred.  If  the  city  charter  (act  No.  7)  were 
the  only  statute  conferring  authority  to  levy  taxes,  the  defense  set  up  might  be  good,  bat 
the  "  proviso"  in  said  act  implies  that  a  higher  rate  might  be  necessary. 

^Ehere  are  many  other  statutes  conferring  the  authority  and  making  it  the  duty  of  the  city  to 
levy  certain  special  taxes,  which,  all  taken  together,  exceed  two  per  cent,  as  made  oi;it  in 
the  original  bill  against  the  defendant ;  but  the  city  has  remitted  that  excess  and  is  now 
only  seeking  to  collect  the  two  per  cent.  The  city  can  well  remit  the  excess  and  demand 
what  it  has  authority  to  impose* 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  HaW' 
Mns^  J.  Geo,  8.  Laeey,  City  Attorney,  and  A.  0.  Lewis,  Assistant 
City  Attorney,  for  plaintiff  and  appellee.  J,  Livingston^  for  defendant 
and  appellant. 

Howell,  J.  The  tax  bill  against  the  defendant  for  1870,  due  in  1871, 
on  real  estate,  was  made  out  at  the  rate  of  two  and  five-eighths  per 
cent.,  but  before  the  publication  of  the  list  of  delinquent  tax  payers, 
-vrliich  by  law  was  a  citation,  this  court  decided  in  the  case  of  State,  ex 
reL  Board  of  School  Directors  v.  Mayor  et  als.,  23  An.  358,  that  the  Ciry 
-vras  limited  to  a  tax  of  two  per  cent,  by  section  seven  of  act  No.  42  of 
1871,  which  is  a  re-enactment  of  section  8  of  act  68  of  1870;  where- 
upon t)ie  City  Council  adopted  ordinance  No.  870,  (which  was  printed 
on  the  back  ot  the  said  tax  bill)  remitting  the  excess  of  five-eighths, 
and  the  bill  thus  reduced,  was  then  published.  The  defendant  appeared 
in*  court  and  filed  an  answer,  alleging  that  the  ordinance  under  which 
the  suit  is  brought  is  in  violation  of  two  prohibitory  laws,  to  wit:  Act 
No.  7  of  1870,  limiting  the  plaintiff's  right  to  tax  to  one  and  three-quar- 
ters per  cent.,  and  act  No.  68  of  same  year,  fixing  the  limit  at  two  per 
eettt.  and  is  therefore  void. 

It  is  dear  that  the  demand  being  only  for  two  per  cent,  is  not  a  vio- 
82 
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latioD  of  the  second  act,  and  we  are  to  determine  whether  or  not  thi» 
demand  can  be  enforced  under  the  legislation  of  1870. 

The  two  acts  were  approved  on  the  same  day.  It  is  contended  by 
defendant  that  (he  tax  claimed  being  in  excess  of  the  authority  con- 
ferred by  act  No.  7,  can  not  be  collected  in  ^^hole  or  partj  while  the 
plaintiff  contends  that  the  act  No.  68  conferred  the  authority  to  collect 
the  two  per  cent  claimed. 

In  the  cases  of  the  School  Board.  23  An.  358,  above  cited,  and  of  the 
City  t;.  Crescent  Mutual  Insurance  Company,  25  An.  390,  the  right  of  the 
City  to  collect  to  the  extent  of  two  per  cent,  was  recognized,  and  per- 
haps we  might  well  consider  the  question  settled.    But  as  there  is  no 
absolute  conflict  between  the  two  enactments  it  is  not  out  of  place  to 
examine  them  in  this  connection.    The  first  in  order  of  the  two  acts  \a 
the  city  charter,  and  confers  on  the  Council  aathority  to  levy  an  annual 
tax  for  the  purposes  of  said  act,  which  added  to  certain  specified  spe- 
cial taxes,  required  by  the  laws  which  created  the  debts,  should  not 
exceed  one  and  three-quarters  per  cent.,  '*  provided  it  be  sufficient  to- 
pay  the  interest  on  the  consolidated  debt  and  rail  road  bonds  issued  by 
the  City  of  New  Orleans,"  these  being  the  special  taxes  above  referred 
to.     At  the  same  time  there  were  other  special  statutes,  making  it  the 
duty  of  the  city  to  levy  and  collect  taxes  known  as  the  metropolitan 
tax  and  park  tax,  which  were  not  mentioned  in  the  designation  of  the 
taxes  which  in  the  aggregate  should  not  exceed  one  and  three-quarters 
per  cent.    In  this  state  of  legislation  it  is  a  reasonable  construction  to 
hold,  that  the  general  law  No.  68,  limiting  the  taxing  power  of  city  and 
municipal  corporations  to  two  per  cent.,  was  intended  to  restrict  the 
taxes,  for  all  the  objects  for  which  the  city  was  required  to  assess  a  tax^ 
to  two  per  cent.     The  act  No.  68  need  not  be  considered  as  a  repeal- 
ing or  amending  statute,  but  as  fixing  a  limit  in  general  terms  to  pow- 
ers already  conferred.    If  the  city  charter  (act  No.  7 )  were  the  only 
statute  conferring  authority  to  levy  taxes,  the  argument  of  defendant 
might  be  good,  but  that  the  proviso  in  act  No.  7  implies  that  a  higher 
rate  might  be  necessary. 

We  find,  however,  that  there  are  many  other  statutes  conferring  such 
authority  and  making  it  the  duty  of  the  city  to  levy  certain  special 
taxes,  which  all  taken  together  exceed  two  per  cent.,  as  made  out  in 
the  original  bill  against  defendant,  but  under  the  decision  of  this 
court,  as  already  stated,  the  city  remitted  that  excess  and  is  now  seek- 
ing only  to  collect  the  two  per  cent. 

We  are  ot  opinion  that  the  demand  is  legal.  The  authorities  cited 
by  defendant  upon  the  excess  or  abuse  of  authority,  refer  to  sales  made 
for  excessive  taxes.  The  principle  is  different  where  the  tax  is  in  pro* 
cess  of  collection.    The  portion  that  is  authorized  may  be  collected* 


NEW  ORLEANS,  MAY,  1874.  499 

City  of  New  Orleans  v.  Estate  of  Bnrthe. 

See  43  111.  456.  The  city  can  well  remit  the  excess  and  demand  what 
it  has  aathority  to  impose. 

The  defendant  objects  further,  that  he  can  not  legally  be  required  to 
pay  a  tax  levied  to  meet  a  debt,  which  existed  before  the  territory 
where  his  property  is  situated  was  annexed  to  the  city  of  New 
Orleans. 

This  question  was  settled  adversely  to  defendant,  in  tlie  case  of 
Lay  ton  v.  City  of  New  Orleans,  12  An.  515,  and  confirmed  in  Wallace  v. 
Shelton,  14  An.  505.    We  can  see  no  reason  to  disturb  it. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4972. 
City  of  New  Orleans  v.  Louisiana  Mutual  Insurance  CoMPANr. 

Act  No.  57  of  1874,  can  have  no  effect  in  thia  case,  which  Is  to  collect  taxes  in  1872  for  1873, 
as  laws  can  not  have  a  retroactive  effect  nn^er  the  constitation  of  this  State. 

If  the  act  of  1874  was  to  interpret  the  acts  of  1871  and  1872,  as  seems  to  be  its  purpose,  it  is 
nnoonstitational,  because  trenching  upon  the  Jurisdiction  of  the  Judiciary.  To  interpret 
laws  is  not  within  the  powers  of  the  General  Assembly.  It  is  not  a  legislative,  but  a 
Judicial  function. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Raw- 
kins,  J.     Geo.  8,  La,oey^  City  Attorney,  for  plaintiff  and  appellee. 
(7.  T.  BemiaSt  Finney  dt  Miller ,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  case  is  identical  with  the  case  of  the  City  of 
New  Orleans  v.  The  Salamander  Insurance  Co.,  decided  by  this  court  in 
1873,  and  reported  at  page  650  of  the  25  Annual. 

We  adhere  to  the  views  there  expressed.  Act  No.  57  of  1874  can 
have  no  effect  in  this  case,  which  is  to  collect  taxes  levied  in  1872  for 
1873,  as  laws  can  not  have  a  retroactive  effect  under  the  constitution  of 
this  State. 

If  the  act  of  1874  was  to  interpret  the  acts  of  1871  and  1872,  as  seems 
to  be  its  purpose,  it  is  unconstitutional,  because  trenching  upon  the 
Jurisdiction  of  the  judiciary.  To  interpret  laws  is  not  within  the  powers 
of  the  General  Assembly;  it  is  not  a  legislative,  but  a  judicial  function. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 

In  this  case  there  is  an  error  in  the  decree  in  allowing  interest  from 
July  31,  1872.  It  should  have  been  allowed  only  from  July  31,  1873, 
and  the  appellee  having  consented,  that  the  error  might  be  corrected, 
it  is  accordingly  ordered  that  the  decree  heretofore  rendered  be  modi- 
fied by  allowing  interest  only  from  July  31,  1873. 

Rehearing  refused. 
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No.  4}^. 
Julius  Socha  v,  Mrs.  Louisa  Renaldo. 

In  the  order  of  seisare  and  sale  appealed  from,  the  court  a  qua  erred  In  granting  flye  per 
cent  for  attorney's  fees,  as  the  amount  of  attorney's  fees  was  not  fixed  In  the  act  of 
mortgage.    The  right  of  pUdnUiT  to  sue  for  attorney's  fees  hereafter  is  reserred  to  him. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleaua.  CuUom, 
J.  Braughn  <&  Buck,  for  plaintiff  and  appellee.  Balion  de  Walker^ 
for  defendant  and  appellant. 

Wyly,  J.  This  is  an  appeal  from  an  order  of  seizare  and  sale.  The 
<K>urt  erred  in  granting  the  order  for  five  per  cent,  attorney's  iite%^  as 
the  amount  of  attorney's  fees  was  not  fixed  in  the  act  of  mortgage. 
The  right  of  plaintiff  to  sue  for  attorney's  fees  hereafter  is  reserved  to 
bim. . 

It  is  therefore  ordered  that  die  judgment  herein  be  amended  by 
striking  out  that  part  allowing  attorney's  fees,  and  as  thus  amended  it 
is  affirmed,  appellee  paying  costs  of  appeal. 


iTloo]  No.  3330. 

48    9£il 

Qoo  Butchers*  Benevolent  Association  v.  R.  King  Cutler. 


A  party  can  not  be  ii^oined  Arom  prosecuting  snits  for  claims,  whether  well  foonded  or  noli 
On  the  defense  the  parties  can  be  heard  and  their  rights  adjusted.  The  intimation  that 
a  party  fears  he  may  not  obtain  Justice  before  a  partlcolar  Judicial  officer,  or  that  he 
should  be  sued  in  a  court  of  higher  jurisdiction,  is  no  ground  for  an  ii\jnnction. 

The  judge  a  quo  dismissed  the  rule,  and  on  the  trial  of  the  merits  diasolyed  the  ix^junctiaii, 
with  $100  ior  counsel  fees.  As  no  evidence  was  admitted  on  the  trial  of  the  motion,  in 
reference  to  any  damages,  and  the  motion  should  have  been  sustained,  no  dunages  can 
be  aUowed.  This  is  not  the  class  of  cases  in  which  damages  may  be  given  without  spe- 
cial proof.    The  plaintifih  and  their  securities  are  liable  on  their  injunction  bond. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Pardee^  J.  A,  If.  dt  H,  iV.  Ogden^  for  plaintiffs  and  appellants. 
W,  B.  Uyman  and  A,  T,  Steele,  for  defendant  and  appellee. 

Howell,  J.  The  plaintiffs  injoined  the  defendant  from  farther 
prosecuting  sevent^'-two  suits,  instituted  by  him  against  as  many 
butchers  and  dealers  in  live  stock,  before  the  eighth  justice  of  the 
peace  in  said  parish,  for  professional  fees,  on  the  ground  that  they,  the 
plaintiff  association,  had,  in  behalf  of  the  said  several  defendants,  made 
a  contract  with  defendant  in  this  case  for  a  fixed  sum,  to  defend  and 
prosecute  all  suits  of  a  certain  character  in  which  the  said  parties 
tnight  be  interested,  and  that  the  plaintiffs  are  the  warrantors  of  said 
parties.  A  motion  was  made  to  dissolve  the  injunction  on  the  groand, 
among  others,  that  the  petition  disclosed  no  cause  for  an  injunction. 

This  motion  should  have  prevailed.  A  party  can  not  be  injoined 
from  prosecuting  suits  for  claims  whether  well  founded  or  not.     On 
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the  defeDse  the  parties  can  be  beard  and  their  rights  acUusted.  Tbi& 
intamation  that  a  party  fears  he  may  not  obtain  jus^oe  before  the  par^ 
tieolar  jadioial  officer,  or  that  he  should  be  sued  in  a  court  of  hiigher 
jurisdiction,  is  no  ground  for  an  ii^ unction. 

The  judge  a  quo  dismissed  the  rule  and  on  the  trial  of  the  merit» 
dissolyed  the  injunction  with  $100  for  counsel  fees.  As  no  evidence 
was  admitted,  on  the  trial  of  the  motion,  in  refei'ence  to  any  damages,, 
and  the  motion  should  have  been  sustained,  no  damages  can  be  allowed. 
This  is  not  tt^  class  of  ca<^es  in  which  damages  may  be  given  with- 
out special  proof.  The  plaintiffs  and  their  sureties  are  liable  on  the 
injunction  bond. 

It  is  therefore  ordered  that  the  judgment  be  annulled  by  striking 
therefrom  the  damages  awarded,  and  as  thus  amended  it  be  affirmed. 

Appellee  to  pay  costs  of  appeal. 


No.  3262. 

Fargabon  &  Clat  V,  W.  B.  Johnson  &  Son.    John  Williams  & 

Sons,  Interveners. 

Ab  to  third  i>aitie8,  privilege  can  have  no  effect  nnless  duly  recorded.  This  is  the  settled 
Jiirispndenoe  of  this  State  since  the  adoption  of  the  oonstltation  of  1868.  There  is.  in 
this  instance,  no  OTldenoe  of  the  registry  of  any  priTilege  in  favor  of  the  intervenors.  It 
is  not  necessary  therefore  to  discuss  the  e£Ebct  of  the  possession  at  the  railroad  receipt 
for  the  cotton  on  wliich  a  privilege  is  claimed. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  ThMrdy 
J.  Qiven  Ocm^hell  and  J.  Ad,  Roeier,  for  plaintiffs  and  appellants. 
A.  Robert,  curator  ad  hoe,  for  absent  defendants.  Olarkef  Bayne  dt 
Senshaw,  for  intervenors  and  appellees. 

LuDELiNG,  C.  J.  The  plaintiffs  attached  thirteen  bales  of  cotton  as 
the  property  ot  their  debtors,  while  in  the  actual  possession  of  the 
carrier,  the  New  Orleans,  Jackson  and  Great  Northern  Railroad  Com- 
pany. The  third  opponents  intervened  and  claimed  a  privilege  on  the 
cotton  for  advances  made  and  for  plantation  supplies,  and  alleged  tb»t 
they  had  the  railroad  receipt  for  said  cotton,  which  is  claimed  to  be 
equivalent  to  a  bill  of  lading. 

As  to  third  parties  privileges  can  have  no  effect  unless  duly  recorded. 
This  is  the  settled  jurisprudence  of  this  State  since  the  adoption  of 
the  constitution  of  1868.  Tbere  is  no  evidence  ot  registry  of  any 
privilege  in  favor  of  the  interveners.  D.  J.  Edwards  v,  Wilkinson^ 
535  An.  It  is  not  necessary  therefore  to  discuss  the  effect  of  the  pos- 
session of  the  railroad  receipt  for  the  cotton. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  an- 
nailed,  and  that  there  be  judgment  rejecting  the  interveners'  demands. 
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It  is  inrtber  ordered  that  the  property  attached  be  sold  to  satisfy  the 
jadgment  rendered,  by  the  district  judge,  in  favor  of  the  plaintiffs  and 
against  the  defendants,  W.  B.  Johnson  &  Son,  and  the  costs  in  the 
attachment  proceedings;  and  that  the  costs  of  the  intervention,  in  the 
district  court,  and  of  this  appeal,  be  paid  by  the  intervenors. 


Wyly,  J.,  dMsenting,  The  evidence  in  this  case  satisfies  me  that  by 
special  agreement  W.  B.  Johnson  &  Son  pledged  the  cotton  in  question 
to  secure  John  Williams  &  Sons  for  advances  made  to  them.  John 
Williams  &  Sons  were  in  possession  of  the  bills  of  lading,^r  the  rail- 
road receipts,  about  two  weeks  before  the  cotton  was  attached  by  the 
plaintiffs.  Holding  the  bills  of  lading,  they  held  the  legal  title  of  the 
property^  and  the  possession  of  the  railroad  was  for  them,  and  in  effect 
their  possession.  The  moment  the  bills  of  lading  fell  into  the  hands  of 
John  Williams  &  Sons  they  acquired  in  law  the  possession  of  the 
property;  and  the  antecedent  agreement  to  pledge  ripened  into  a  com- 
plete contract  of  pledge.  Holding  the  cotton  in  pledge  when  the 
attachment  was  levied,  the  right  of  John  Williams  &  Sons  was  not  lost 
for  want  of  registry,  because  under  the  laws  of  this  State  no  registry- 
is  necessary  to  preserve  or  give  effect  to  the  contract  of  pledge. 

I  think  the  court  below  did  not  err  in  giving  the  cotton  to  the  inter- 
venors, the  pledgees;  and  therefore  I  dissent  from  the  opinion  of  the 
minority  of  the  court  in  this  case. 

Rehearing  refused. 


No.  3518. 
C.  C.  Thayer  v,  Rdfus  Waples. 


This  is  a  salt  in  damages  on  the  allegation  of  having  been  maliciously  ejected  from  leased 
premises.  When  a  tenant  denies  the  titie  of  his  landlord,  the  relation  between  them  is 
severed,  and  the  right  of  entry  by  the  landlord  is  complete,  but  the  entry  matt  be  eibotod 
under  the  law. 

In  this  case  it  is  not  necessary  to  decide  whether  the  manner  of  getting  possession  was 
proper  or  not,  as  the  facts  show  that  plaintiff  was  not  damaged  thereby.  He  fUled  to 
pay  his  rents  and  under  our  law  and  Jurisprudence  the  defendant  was  justified  in  selzioc 
for  the  rent  and  attaching  the  property  subject  to  the  lease.  In  doing  this  in  a  legal 
manner,  the  defendant  did  not  render  himself  liable  in  damages. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     CoU 
lens,  J.    Samhola  dk  Ducros  and   Charles  A,  Conrad j  ior  plaintiff 
and  appellee.    H,  C.  Miller^  for  defendant  and  appellant. 

Howell,  J.  The  plaintiff  leased  from  the  defendant  the  store  No. 
47  Camp  street  for  an  auction  mart,  from  first  February  to  first  Sep- 
tember, 1870y  at  tlOO  per  month,  payable  in  advance.  Failing  to  pay 
the  rent  for  the  month  of  April,  the  defendant  instituted  suit  on  the 
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fonrteeDth  of  said  month  before  a  justice  of  the  peace  and  caused  the 
contents  of  the  store  to  be  provisionally  seized,  a  keeper  being  put  in 
•charge  of  the  premises.  On  the  sixteenth,  plaintiff  (Thayer)  answered, 
•denying  indebtedness  to  the  defendant  (Waples),  and  averring  that  if 
ttny  rent  be  duv,  *'tbe  same  is  due  to  Mr.  Conrad,  the  owner  of  the 
property,"  and  not  to  Waples,  and  reserved  his  right  to  sue  for  dam- 
ages for  a  malicious  suit  on  the  part  of  Waples.  On  the  fourth  day 
after  the  seizure  the  constable  closed  the  store,  ^he  goods  seized,  be- 
longing to  third  parties,  were  delivered  to  the  owners  by  consent  of 
both  parties  to  the  suit.  On  twentieth  April,  judgment  with  privilege 
"was  rendered  in  favor  of  Waples,  and  signed  on  tha  twenty-third.  On 
twelfth  May  a  devolutive  appeal  was  taken,  and  on  twentieth  June  the 
judgment  was  affirmed.  After  the  judgment  was  rendered  by  the 
justice  of  the  peace,  the  keys  were  delivered  by  the  constable  to 
Waples,  who  on  twenty-seventh  April  gave  a  written  lease  of  the 
premises  to  the  Hibernia  Bank,  which  took  possession  about  the  first 
of  May.  On  twenty-first  of  said  month  (May,  1870)  this  suit  was  in- 
«Mtuted  for  damages,  in  the  sum  of  $10,000,  upon  the  allegation  that 
the  defendant  maliciously  instituted  suit  in  the  justice's  court  in  order 
to  destroy  his  business,  eject  him  from  the  premises  and  rent  them 
more  advantageously  to  the  Hibeniia  Bank,  averring  that  he  (Thayer) 
failed  to  pay  the  rent  for  April  because  he  was  disappointed  in  some 
of  his  arrangements,  and  suit  having  been  instituted  in  the  United 
States  Circuit  Court  against  Waples  for  the  said  property,  to  which  he 
^Thayer)  was  made  a  party,  he  bad  doubts  as  to  the  propriety  of  pay- 
ing Waples. 

Upon  this  last  point  it  may  be  remarked  that  the  Conrad  suit  was 
-filed  in  February,  and  judgment  was  asked  against  Thayer,  the  occu- 
pant, in  case  he  made  no  disclaimer.  This  he  did,  and  paid  Waples 
the  rent  for  March,  after  wliich  he  filed  his  answer  (in  April)  denying 
the  title  of  his  lessor.  The  question  is,  is  he  entitled  to  damages 
under  the  circumstances  f  When  seizure  was  made  by  the  constable, 
he  could  have  protected  himself  by  payment  into  court  or  giving  bond 
tinder  article  1127  C.  P.,  and  continued  his  business.  But  it  is  claimed 
by  the  defendant  (Waples)  that  when  the  plaintiff  denied  the  title  of 
the  lessor,  the  relation  of  landlord  and  tenant  was  severed,  and  the 
tenant,  if  he  continued  in  possession,  would  be  a  trespasser,  and  that, 
as  the  premises  were  in  the  control  of  the  officers  of  the  law,  he,  the 
landlord,  did  not  violate  the  law  or  the  rights  of  the  recanting  tenant 
~by  assuming  possession  of  his  property. 

The  authorities  cited  hold  the  doctrine  that  when  a  tenant  denies 
^he  title  of  his  landlord,  the  relation  between  them  is  severed  and  the 
Tight  of  entry  by  the  landlord  is  complete,  but  the  entry  must  be 
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effected  under  the  law.  In  this  case  it  is  annecesflarj  to  decide  whether 
the  manner  of  getting  possession  was  proper  or  not,  as  the  facts  show* 
that  plaintiff  was  not  damaged  thereby.  He  failed  to  pay  his  renty 
and  under  our  law  and  jucicyprudence  the  defendant  was  justified  in 
suing  for  the  rent  and  attaching  the  property  subject  to  the  lease.  In 
doing  this  in  a  legal  manner,  the  defendant  did  not  render  himaelf 
liable  in  damages.  It  does  not  appear  that  the  subsequent  lailure  of 
the  plaintiff  to  reopen  the  place  for  his  business  caused  him  any  dam- 
age. He  does  not  show  that  he  made  the  necessary  effort  to  get  his 
premises  released  from  the  law  and  regain  the  occupancy  thereof. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed » 
and  that  there  be  judgment  in  favor  of  defendant^  with  costs  in  both 
courts. 


No.  3481. 
James  J.  O^Hara  t^.  John  Kbantz. 

The  pUtntifTa  oantraot  with  the  city  of  ISfew  Orleans  did  iu»t  embrace  the  wcrk  for  whiah 
payment  is  sought  in  this  suit,  and  tiie  defendant  was  nu^ng  the  improvement  himself 
with  the  assent  of  the  city  aathoritie8>  when  he  was  interfered  with  by  the  plaintilT 
offieiously  oompletiuDg  the  work  defendant  had  begun,  in  despite  of  his  opposition. 

There  may  be  hardship  inTolved  in  the  result  which  enriches  the  proprietor  at  the  plaintiiTs 
expense,  but,  however  It  may  or  should  recommend  itself  to  the  conscience  of  the  pro- 
^ietor,  it  is  a  hardship  of  the  plaintiff's  own  seeking,  which  can  not  be  Judicially 
remedied. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     CoU 
lens,  J.    Jury  trial.    Hamar  d  Benedict,  for  plaintiff  and  appdllee. 
J,  A,  dc  V.  J,  BozieTy  for  defendant  and  appellant. 

LuDKLiNG,  C.  J.  This  is  an  action  for  (637  49,  the  alleged  price 
claimed  for  the  construction  of  a  brick  banquette  in  front  of  defend- 
ant's property.  The  plaintiff's  contract  with  the  city  did  not  embrace 
this  work,  and  the  defendant  was  making  the  improvement  himself, 
with  the  assent  of  the  city  authorities,  when  he  was  interfered  with 
by  the  plaintiff  officiously  completing  the  work  defendant  had  beguDt 
in  despite  of  his  opposition.  f 

There  may  be  hardship  involved  in  the  result  which  enriches  the 
proprietor  at  the  plaintiff's  expense,  but  it  is  a  hardship,  which,  how- 
ever it  may  or  should  recommend  itself  to  the  conscience  of  the 
proprietor,  can  not  judicially  countervail  the  higher  consideration  of 
public  policy.  The  hardship  is  of  the  plaintiff's  own  making.  10 
An.  11. 

It  is  therefore  ordered  and  adjudged  that  the  verdict  of  the  jury  be 
set  ajside;  that  the  judgment  of  the  lower  court  be  annulled,  and  that 
there  be  judgment  in  favor  of  the  defendant,  rejecting  the  plain tiff% 
demands,  with  costs. 
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No.  34J8. 
W.  S.  Pike,  Assignee  t^.  Mkrchants^  Mutual  Insurance  Compant. 

On  the  twenty.first  of  April,  1668,  the  pbdntiff  wrote  to  Pemberton.  president  of  the  Her- 
ohente'  Hntaal  InsaraDce  Company,  a  letter  to  effect  a  policy  on  the  Bteamer  Texaa.  In 
(hat  letter  he  aald :  "  By  agreement  with  Darden,  he  (Darden)  was  to  Insore  the  steamer 
and  to  tranifer  policy  to  me  to  the  extent  of  ^WOO.  Darden  eiEdcted  Insoranoe,  failed  to 
pay  for  the  policy,  say,  1957  76,  which  I  paid  myself.  Darden  haa  since  fraudulently 
aold  hia  interest  in  the  steamer  as  acqnired  from  me,  and  she  is  now  in  the  hands  of  the 
United  Btetes  Marshal  for  debts  oontraoted  ainoe  sale  and  wOl  be  aold  to  morrow.  As  I 
have  jwid  lor  the  policy  and  have  now  identically  the  same  interest  in  the  steamer  that  I 
had  when  the  poliey  was  token,  I  desire  to  have  tiie  policy  oontinued  to  the  time  of  ito 
expiration  for  the  interest  transferred  to  me.  say,  |5000."  The  policy  referred  to  was  to 
run  to  the  twenty*flfth  of  November,  1868.  On  the  twenty-third  of  September  of  the 
same  year  the  Teasel  was  totally  lost  by  a  peril  insured  against. 

It  appears  that  on  the  twenty-third  of  April,  Pemberton  had  acknowledged  receipt  of  plain- 
tifTs  letter  of  the  twenty-first  of  the  same  month  and  aald  in  a  posteript :  "  The  risk  on 
steamer  Texas,  to  continue  in  for^e  under  the  clauses  and  conditions  of  policy  No.  9500. 
Bat  in  the  meantime,  on  the  twenty-second  of  April,  during  the  interral  elapsing  be- 
tween the  date  of  plaintiiTs  letter  and  that  of  Pemberton's  answer*  the  veaael,  in  aoeord- 
ance  with  admiralty  proceedings,  had  been  sold,  and  the  proceeds  were  distributed  in  ft 
eoneurto  of  claimante  Under  such  eiroumstances,  the  answer  of  Pemberton  had  not 
the  efTeot  of  oontinning  the  insurable  interest  of  the  plaintiff,  whose  priTilege  and  in- 
terest had  been  diyested  by  the  marshal's  sale. 

Snoh  ft  defense  is  not  precluded  by  the  doctrine  of  estoppel.  The  letter  of  Pemberton  did 
not  clumge  plaintiff's  righto,  or  cause  him  to  aet  so  as  to  alter  his  prerlons  position.  It 
did  not  create  a  right  or  confer  one  which  did  not  proTiously  exist.  It  simply  proposed 
to  oontinne  such  righto  as  the  plaintiff  had  under  the  policy.  But.  af  er  the  marshal^s 
aale,  the  plaintiff  could  hare  no  right  under  that  policy.  His  interest  was  transferred 
from  the  vessel  to  the  proceeds.  No  new  oontraot  of  insurance  was  made ;  no  new  or 
additional  premium  paid.  The  parties  were  simply  mistoken  as  to  the  continued  exiat- 
enoe  of  p]idntiff*s  Insurable  intorest. 

APPEAL  from  tlio  Fifth  District  Court,  parish  of  OrieaDS.  Lecmnumif 
J.    Bays  <&  New t  for  plaintiff  aud  appellant.    A.  VoorMes,  for  de- 
feodaDt  and  appellee. 

Howell,  J.  The  first  important  question  in  this  case  is,  whether 
or  not  the  plaintiff  has  an  insurable  interest  in  the  property  lost.  He 
asserts  it  to  be  shown  bj  the  following  correspondence : 

"  New  Orleans,  April  21,  1868. 
"John  Pep'berton,  Esq.,  Fresiilent : 

"  Dear  Sir — As  assignee  of  the  creditors  of  Hawes  &  Bo  wen,  I 

sold  their  interest  in  the  steamer  Texa^  to  J.  C.  Darden,  a  member  of 

the  firm  ot  C.  Turner  &  Co.,  for  the  sum  of  $10,000,  pa.vable  as  follows: 

cash  (5000,  and  Darden *a  three  drafts  on  and  accepted  by  Messrs.  J. 

C.  Turner  &  Co.,  each  for  $1066  66,  payable  in  one,  two  and  three 

months  from  date,  with  vendor's  privilege  on  the  steamer  until  final 

paynaent.     The  acceptai>ces  of  J.  C.  Turner  &  Co.,  as  they  matured, 

were  protested  and  were  unpaid.     By  agreement  with  Darden,  he  was 

to  insure  the  steamer  and  was  to  transfer  policy  to  me,  to  the  extent  of 

$5<K)0.    Darden  efiected  insurance,  failed  to  pay  for  the  policy,  say 

$957  75,  which  I  paid  myself. 
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''DardeD  has  since  fraudulently  sold  bis  interest  in  tlie  steamer  as  ac- 
quired from  me  and  she  is  now  in  the  hands  of  the  United  States  Mar- 
shal for  debts  contracted  since  sale  and  will  be  sold  to-morrow.  As  I 
have  paid  for  the  policy  and  have  now  identically  the  same  interest  in 
the  steamer  that  I  had  when  the  policy  was  taken,  I  desire  to  have  the 
policy  continued  to  the  term  of  its  expiration  for  the  interest  trans- 
ferred to  me,  say  $5000. 

**  Respectfully  your  obedient  servant, 

"  WM.  S.  PIKE,  Assignee." 
To  which  Pemberton  replied : 

*^  Office  of  the  Merchants'  Mutual  Ins.  Co. 

"  No.  104  Canal  street. 

**  New  Orleans,  April  23, 1868. 
"  Wm.  S.  Pike,  Esq.,  New  Orleans  : 

**  I  am  in  receipt  of  your  letter  twenty-first  instant,  referring  to  in- 
surance on  steamer  Texas.     The  contents  of  your  letter  are  duly  noted. 

**  Respectfully  your  obedient  servant, 

"  JOHN  PEMBERTON,  President" 

"  P.  S. — The  risk  on  steamer  Texas  to  continue  in  force  under  the 
clauses  and  conditions  of  policy  No.  2500. 

»'  JOHN  PEMBERTON,  President.*' 

The  premium  w»s  paid  before  the  institution  of  the  proceedings  in 
admiralty  and  none  has  since  been  paid  or  tendered.  The  vessel  was 
sold  in  said  proceedings  on  the  (wenty-second  of  April,  and  the  pro- 
ceeds distributed  in  a  concurso  of  claimants.  The  vessel  was  totally 
lost  on  twenty-third  September,  1868,  by  a  peril  insured  against.  The 
policy  referred  to  in  the  corresjioudence,  was  to  run  to  the  twenty-fifth 
November,  1868. 

Did  the  letter  of  Pemberton  have  the  effect  of  continuing  the  in- 
surable interest  of  tlie  plaintifff    We  think  not. 

The  marshal's  sale  divested  the  privilege  and  interest  of  plaintiff. 
R.  C.  C.  3239,  3240.  But  ho  contends  that  tlie  doctrine  of  estoppel  in 
pais  precludes  the  defendant  from  making  i^uch  a  defense.  Tiiis  is  an 
error.  **  The  rule  of  law  is  clear,  that  when  one,  by  Ins  own  words  or 
conduct,  willfully  causes  an(»ther  to  believe  the  exi.^tence  of  a  certain 
state  of  things  and  induces  him  to  act  on  tliat  belief  so  as  to  alter  his 
own  previous  i)ositiou,  the  foimer  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  time.''  6  A.  and 
E.  469. 

"  The  estoppel  is  allowed  to  prevent  fraud  and  injustice,  and  exists 
whenever  a  party  can  not  in  good  conscience  gainsay  his  own  !U:U  or 
assertions."    3  Hill,  225. 

The  letter  of  Pemberton  had  no  such  effect.  It  did  not  change  plain- 
tiff's rights  or  cause  him  to  act  so  as  to  alter  his  previous  position.    It 
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did  not  create  a  right  or  confer  one  which  did  not  before  exist.  It 
simply  proposed  to  continue  sach  rights  as  the  plaintiff  had  under  the 
policy.  But  after  the  sale  by  the  marshal,  plaintiff  could  have  no 
rights  under  that  policy,  as  the  sale  divested  all  interest  which  he  had 
in  or  to  the  vessel  and  transferred  it  to  the  proceeds.  No  new  contract 
of  insurance  was  made  between  plaintiff  and  defendants — no  new  or 
additional  premium  paid.  The  parties  were  simply  mistaken  as  to  the 
continued  existence  of  plaintiff's  insurable  interest  after  the  marshal^s 
sale.  The  letter  of  defendants  having  been  written  and  received  after 
the  said  sale,  it  can  not  be  justly  considered  that  plaintiff's  acts  or 
rights  in  reference  to  the  protection  of  his  interests,  were  affected  or 
influenced  by  said  letter. 
Judgment  affirmed. 


No.  2^73. 
Mrs.  J.  Lavbrgne,  Tutrix  et  al.,  v,  Mrs.  Numa  Lacoste. 

This  salt  is  for  the  payment  of  a  waU  de8ignat«d  as  A,  for  the  Talue  of  a  wall  designated  as 
B,  and  damages  for  olosing  windows  or  apertures  in  wall  A.  When  wall  A  was  built 
with  windows  by  Blasoo,  the  owner  of  the  contdgnous  lot  refused  to  pay  for  the  whIL 
The  owner  of  that  lot,  however,  oonld  always  have  made  the  wall  a  wall  in  common  by 
paying  for  the  half  of  its  co8t«. 

Sabseqnently  Blasoo  sold  the  lot  to  the  plaintifl^  with  the  windows  still  in  existence,  and 
plaintiff  purchased  from  Burgunder  said  ac^oining  lot  upon  which  the  wall  rested  for 
half  of  its  thickness.  Some  years  after,  the  plaintiff  sold  to  defendant  the  Burgunder 
lot,  the  windows  continuing  open  in  the  wall  and  the  deed  remaioiug  silent  concerning 
them.  This  sale  did  not  relieve  the  owner  of  the  Burgundy  lot  irom  paying  for  the  wall 
in  common,  whenever -he  might  desire  to  use  it. 

The  right  which  the  original  owner  had  to  make  the  wall  a  wall  In  common  by  paying  for  it^ 
passed  with  the  lot  to  the  vendee,  but  nothing  more.  The  vendor  of  the  defendant  did 
not  sell  this  wall,  but  only  the  lot  which  he  had  bought  from  Burgunder. 

There  can  be  no  question  of  servitude  in  this  case.  The  wall  belonged  to  plaintiff  in  fuU 
ownership,  until  the  owner  of  the  contiguous  lot  should  pay  for  the  half  of  it,  and  this 
right  would  exist  so  long  as  that  wall  stood.  When  paid  for,  the  owurr  of  the  contiguous 
lot  became  the  joint  owner  of  the  common  wall  and  could  use  it  aa  owner.  He  could 
therefore  close  the  windows  in  order  to  use  the  wall  as  a  wall  in  common. 

It  is  evidently  in  derogation  of  common  right  to  permit  a  man  to  appropriate  the  land  of 
another  without  paying  for  it.  But  the  law  provides  a  quid  pro  quo  to  the  proprietor 
whose  rights  of  property  are  thus  invaded,  by  giving  him  the  right  always  to  make  it  a 
common  wall  by  refunding  one-halt  of  the  cost  thereof. 

APPEAL  from  tbe  Sixth  District  Court,  parish  of  Orleans.     Cooley, 
J.     E.  Bermudez^  for  plaintiff  and  appellant.     Johnson  <&  DeniSj 
for  defendant  and  appellee. 

WTL.T,  J.  This  case  is  correctly  stated  by  the  learned  judge  a  quo^  and 
is  as  follows: 

In  1841  one  BInsco,  being  the  owner  of  the  lot  now  pos^^essed  by  the 
plaintiffs,  built  a  certain  wall,  half  on  his  own  lot  and  lialf  on  that  of 
his  neighbor.  This  was  built  at  the  exclusive  cost  ol  Blasco,  his 
neighbor  Leroy  refusing  to  contribute  towards  its  election.    In  this 
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wall  Blasoo  left  three  openings  for  purposes  of  veDtilatioii.  The  plaiA- 
tiifs  derived  title  to  the  lot  now  owned  by  them  from  Blasco  in  1859. 
In  the  same  year,  and  subsequent  to  the  purchase  from  Blasco,  the 
plaintiiTs  acquired  title  to  the  contiguous  lot  owued  by  Leroy  at  the 
time  the  wall  was  built;  and  in  1666  they  sold  the  Leroy  lot  to  the 
defeudant,  Mrs.  Emma  Lacoste. 

To  understand  plaintiffs'  claim,  it  is  proper  to  say  that  the  wall 
which  coDstitutes  the  boundary  between  themselves  and  the  defend- 
ant is  to  a  certain  extent,  to  wit:  forty-ei^^t  feet  in  length,  one-half 
on  their  ground  and  the  other  half  on  the  lot  of  the  defendant;  the 
remainder  of  the  wall,  measuring  seventy-eight  feet  and  six  inches, 
rests  exclusively  on  the  lot  of  the  plaintiffs.  At  one  point  this  last 
mentioued  part  of  /the  wall  does  not  reach  the  dividing  line.'  It  is 
described  thus  in  the  petition  :  A  "triangular  strip  of  ground,  meas- 
uring at  its  base  one  inch  and  four  lines,  and  narrowing  as  its  altitude 
extends  to  its  apex  on  the  rear  line  of  said  lot,  a  distance  of  seventy- 
eight  feet  six  inches."  This  space  outside  of  the  wall  is  almost  imper- 
ceptible, and  it  grows  less  until  it  reaches  the  line  at  the  other  end, 
seventy-eight  feet  six  inches  distant. 

For  convenience  we  will  designate  that  part  of  the  wall  readug 
equally  on  the  contiguous  lots,  a  distance  of  forty -eight  feet,  as  wall 
A«  and  that  part  resting  entirely  on  plaintifb*  lot,  seventy-eight  £eet^ 
tts  wall  B. 

The  defendant  sought  to  make  these  walls  walls  in  common,  and  the 
plaitttifTs  brought  this  suit  to  compel  him  to  pay  half  the  value  thereof, 
and  to  restrain  liim  Irom  closing  the  three  openings  in  the  wall  A,  aa 
aforesaid. 

The  defendant  tendered  the  value  of  wall  B  and  of  the  small  frac- 
tion of  ground  extending  outside  of  said  wall,  as  aiforesaid.  And  con- 
cerning the  sufficiency  of  this  sum  there  is  no  controversy.  We  tiiink 
the  defendant  Iiad  the  right  to  make  this  wall  a  wall  in  common,  and 
that  he  should  pay  the  plaintififs  the  amount  he  tendered,  which  is,  at 
least,  the  value  thereof. 

As  to  wall  A,  we  will  remark  that  Leroy,  the  owner,  who  refused  to 
contribute  to  the  building  thereof,  had  the  right,  under  article  672  C. 
C,  to  make  it  a  wall  in  common  by  paying  half  of  what  was  laid  out 
for  its  construction;  and  he  had  the  right  to  close  the  three  openings 
therein.  The  moment  he  paid  the  half  of  the  cost  ot  the  wall,  his 
right  to  it  became  as  complete  as  if  he  had  helped  to  construct  it;  and, 
of  course,  if  he  had  helped  to  construct  it,  the  plaintiffs  would  have 
had  no  right  to  the  openings.  Plaintiffs  and  their  vendor  had  the  right 
to  the  openings  as  long  as  the  wall  belonged  entirely  to  them;  it  was 
a  right  resulting  from  the  ownership  of  the  wall.    But  this  ownership. 
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to  the  extent  of  one-balf  of  the  wail,  was  liable  to  be  divested  by  the 
oTTuer  ol  the  contiguoas  lot  making  it  a  wall  in  commou,  pursuaDt  to 
article  672  C.  C.  The  momeot  the  provisioos  of  this  article  werfe  com- 
piled with,  the  builder  ot  the  wall  or  his  vendees  ceased  to  be  the 
sole  owners,  and  with  it  they  ceased  to  have  a  right  to  the  openings 
therein. 

The  defendant  has  all  the  rights  of  the  original  owner,  who  refused 
to  contribute  to  the  building  of  the  wall.  Besides,  she  is  not  liable  to 
the  plaintiflfe  for  the  cost  of  this  wall.  Plaintiflfs,  the  owners  of  both 
lots,  sold  the  defendant  the  one  she  occupies,  and  with  the  lot  passed 
all  the  improvements  thereon,  including  half  of  the  wall  in  question, 
because  half  thereof  rested  on  the  lot,  and  it  was  a  part  of  the  im- 
movable. If  plaintiffs  had  desired  to  preserve  their  right  to  the  open- 
ings, they  should  have  made  the  reservation  thereof  when  they  made 
the  sale  to  the  defendant.  If  they  wished  to  prevent  the  deiendant 
from  using  half  of  the  wall,  which  she  bought  with  the  lot,  they  should 
have  made  a  limitation  to  that  effect,  in  respect  to  these  openings,  in 
the  act  cft  sale.  In  the  absence  of  an  express  limitation,  we  are  bound 
to  recognixe  the  right  of  the  owner  to  the  use  and  employment  of  bis 
property. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reduced 
to  $450,  the  value  of  wall  B,  which  was  tendered  to  the  plaintiffs  by 
the  defendant,  and  as  thus  amended^  it  is  ordered  that  said  judgment 
be  affirmed,  plaintiflb  paying  costs  of  both  courts. 


On  Rehbarino. 

LuDELiNG,  C.  J.  In  1841  Blasco  bought  a  lot  of  ground  on  Chartres 
street,  upon  the  lower  side  line  of  which  he  erected  a  building,  the 
wall  whereof  was  made  to  rest  half  on  his  own  lot  and  half  on  the  ad- 
joining neighbor's,  making  in  that  wall  three  openings  or  windows, 
one  in  the  second  story,  another  in  the  third  story,  and  a  smaller  one 
in  the  attics. 

In  1859  this  lot,  with  the  buildings  and  improvements  thereon,  was 
acquired  by  the  plaintiffs,  the  windows  being  still  in  existence. 

In  1859  the  plaintiff  bought' irom  Burgunder  the  lot  adjoining  Bias- 
co's  property,  upon  which  the  wall  rested  for  half  of  its  thickness  and 
upon  which  these  windows  opened. 

Sabsequently,  in  1866,  the  plaintiffs,  then  and  now  minors,  sold  to 
the  defendant  the  Burgunder  lot,  the  windows  continuing  to  remain 
open  in  the  wall  and  the  deed  remaining  silent  concerning  them. 

Immediat^y  after  the  purchase  the  defendant  caused  buildings  to  be 
erected  on  the  whole  side  oi  the  Blasco  lot,  resting  them  on  the  main 
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wall  A  J  and  also  on  another  wall  B,  which  is  built  exclusively  on  the 
Blasco  lot.  Her  construction  resting  upon  wall  A  completely  closed  the 
window  of  the  second  story  of  the  said  division  wall  A. 

This  suit  is  for  the  payment  of  wall  A,  for  the  value  of  wall  B,  and 
for  damages  for  closing  the  windows  in  wall  A. 

The  judgment  of  the  district  court  decreed  the  defendant  to  pay  the 
cost  of  wall  A  and  the  value  of  wall  B,  and  refused  damages  for 
closing  the  windows. 

In  our  former  opinion  and  decree  we  refused  to  allow  the  plaintiff 
anything  for  the  half  of  the  cost  of  wall  A.  This  was  an  error.  When 
wall  A  was  built,  the  owner  of  the  contiguous  lot  refused  to  pay  for 
the  wall.  The  owner  of  that  lot,  however,  could  always  make  the 
wall  a  wall  in  common  by  paying  the  half  of  its  costs.  He  sold  the 
lot  to  the  plaintiff,  who  subsequently  sold  it  to  the  defendant.  Did 
said  sales  relieve  the  owner  of  the  Burgnnder  lot  from  paying  for  the 
wall  in  common  when  he  desired  to  use  itf  We  think  not.  The  right 
which  the  original  owner  had  to  make  the  wall  a  wall  in  common  by 
paying  for  it,  passed  with  the  lot  to  the  vendee,  but  nothing  more. 
The  vendor  of  the  defendant  did  not  sell  his  wall,  but  only  the  lot 
which  he  had  bought  from  Burgunder.  % 

The  plaintiff  claims  that  the  windows  in  wall  A  had  existed  at  the 
time  of  the  sale  of  the  property  to  defendant  for  more  than  ten  years^ 
and  were  apparent  signs  of  a  continuous  servitude ;  and  as  the  title 
from  them  to  defendant  is  silent  as  to  this  servitude,  it  must,  under 
article  765  C.  C,  continue  to  exist.  This  is  an  error.  There  can  be  no 
question  of  servitude  in  the  case.  The  wall  belonged  to  the  plaintiff 
in  full  ownership,  until  the  owner  of  the  contiguous  lot  should  pay  for 
the  half  of  it,  and  this  right  would  exist  so  long  as  that  wall  stood. 
When  he  paid  his  share  of  the  cost  of  construction,  the  owner  of  the 
contiguous  lot  became  the  joint  owner  of  the  wall  in  common,  and 
oould  use  it  as  owner.    C.  C.  675,676 ;  11  An.  465. 

''Neither  of  the  two  neighbors  can  make  any  cavity  within  the  body 
of  the  wall  held  by  them  in  common,  nor  can  he  affix  to  it  any  work 
without  the  consent  of  the  other,  or  without  having,  on  his  refuaai, 
caused  the  necessary  precaution  to  be  used,  so  that  the  new  work  be 
not  an  injury  to  the  rights  of  the  other,  to  be  ascertained  by  persona 
skilled  in  building. '^  C.  C.  685.  He  could,  therefore,  close  the  win- 
dows in  order  to  use  the  walls  as  a  wall  in  common.  7  An.  685 ;  Fish 
V,  Haber. 

The  rule  in  regard  to  walls  in  common  is  one  of  public  policy,  and 
was  intended  to  encourage  the  improvement  of  urban  property.  Larche 
V.  Jackson,  9  M.  726.  It  is  evidently  in  derogation  of  common  rights 
inasmuch  as  it  permits  one  man  to  appropriate  the  land*  of  another 
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without  paying  for  it.  Bat  the  law  provides  a  qtudpro  quo  to  the  pro- 
prietor, whose  rights  of  property  are  thuts  invaded,  by  giving  him 
the  right  alway8  (conserve  tovjours  le  droit)  to  make  it  a  common 
wall  by  refunding  one-half  of  the  cost  tliereof. 

It  is  therefore  ordered  and  adjudged  that  our  former  decree  be  set 
aside,  and  that  the  judgment  of  the  lower  court  be  affirmed,  appellant 
paying  costs  of  appeal. 

Mr.  Justice  Wyly  adheres  to  the  original  decree. 


26    611 

No.  3302.  ,47    « 


The  exception  to  the  petition  on  various  grounds  having  been  pleaded  after  default  had  been 
entered,  was  correctly  dismissed  by  the  Judge  a  quo. 

Ti  the  defendant  Harispe  is  responsible  to  the  plaintiff,  it  is  because  his  agent  took  posses- 
sion of  plaintid's  property  and  shipped  part  of  it  to  Cuba  on  Harispe's  account,  uid  part 
of  it  to  Harispe  at  New  Orleans.  If  this  possession  was  a  wrongful  one,  as  it  is  alleged 
to  be,  the  property  came  into  his  hands  by  reason  of  an  offense  which  he,  through  his 
agent,  had  committed.  His  obligation  towards  the  plaintiff  would  rest  upon  a  claim  for 
damages  caused  by  tortious  conduct  and  is  the  result  ot  an  offense  which  is  prescribed 
by  one  year.  The  prescription  invoked  in  this  court  by  the  defendant  must  therefore, 
prevail. 

* 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  LeaumorU, 
J.  Bandolphj  Singleton  (&  Browne,  T.  Qilmore  <&  Son,  for  plaintiff 
and  appellee.  0.  JE.  Schmidt,  JDenegre,  <&  Wm,  Hunt,  for  defendant  and 
appellant. 

MoROAN,  J.  Plaintiff  alleges  that  in  the  month  of  July  or  August, 
1862,  he  owned  one  hundred  and  forty  bales  of  cotton;  that  this  cot- 
ton was  at  a  place  called  Little  Bayou  Tensas,  on  Grand  river  in  the 
parish  of  St.  Mary,  and  that  it  was  in  the  keeping  of  one  N.  J.  Pharr. 
He  avers  that  the  defendant  demanded  and  received  this  cotton  from 
Pbarr,  and  that  he  disposed  of  the  same.  He  alleges  that  Harispe 
owes  him  an  account  of  this  cotton  which,  although  demanded  of 
him,  he  has  refused  and  neglected  to  render.  He  says  that  the  cotton 
in  question  averaged  four  hundred  pounds  per  bale,  and  that  it  was 
worth  eighty  cents  per  pound  at  the  time  it  was  received  by  Harispe. 
He  prays  that  he  be  ordered  to  account,  and  that  he  be  compelled  to 
pay  him  $44,800,  the  value  thereof. 

The  suit  which  was  instituted  on  the  nineteenth  of  January,  1867, 
commenced  by  attachment.  The  property  attached  was  subsequently 
released  on  bond.  Defendant  excepted  to  the  petition  on  various 
groands.  But  as  the  exception  was  filed  after  default  had  been  entered, 
the  district  judge  correctly  dismissed  it. 

The  defendant  then  filed  a  general  denial.    The  judge  below,  after 
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henriDg  the  eTidence,  give  jadgment  Ap^ninst  him  forS5,fK)0.  Where- 
upon, the  plaiDtiif  moved  for  a  new  trinl.  The  rule  vras  fixed  for  the 
thirtieth  Jauaary,  1871.  Oi»  that  diiy  the  court  '*  ex  officio,  in  order  to 
correct  an  error  in  stating  the  amonnt  ot  the  judgment/^  ordered  that 
a  change  be  made  so  as  to  decree  in  favor  of  the  plaintift'  the  snm  of 
$90,600,  with  interest  irom  judicial  demand,  with  privilege  upon  the 
property  attached. 

From  this  judgment  the  defendant  has^ppealed. 

If  Harispe  is  responsible  to  the  plaintiff  it  is  because  his  agent  took 
possession  of  his  property,  and  shipped  part  of  it  to  Cuba  on  Harispe's 
account,  and  part  of  it  to  Harispe  at  New  Orleans.  If  this  possession 
was  a  wrongful  one,  as  it  is  alleged  to  be,  the  property  came  into  his 
hands  by  reason  of  an  offense  which  he,  through  his  agent,  had  com- 
mitted. His  obligation  towards  the  plaintiff  would  rest  upon  a  claim 
for  damages  caused  by  tortious  conduct,  and  is  the  result  ot  an  offense 
which  is  prescribed  by  one  year. 

The  cotton  is  alleged  to  have  been  taken  in  July  or  August^  1862. 
This  suit  was  instituted  on  the  nineteenth  of  January,  1867.  The 
prescription  invoked  in  this  court  by  the  defendant  must  prevail. 

It  is  therefore  ordered,  ac^udged  and  decreed^  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there 
be  judgment  in  favor  of  the  defendant  with  costs  in  both  courts. 

Rehearing  'refused. 


No.  3463. 
Margaret  A.  Silliman  i;.  Short  &  Martin  and  J.  A.  Haxl. 

Short  &  Martin,  a  oommeroial  firm,  ezeonted  their  notes  for  the  rent  of  a  store.  Shortly 
after,  Short  withdrew  from  the  partnership,  and  John  A.  Hall  heoame  a  member  of  the 
former  firm  of  Short  &.  Martin.  The  new  firm  carried  on  their  business  in  the  same  stots 
leased  by  Short  St.  Martin.  It  is  ole«r  that  Hall  is  not  boond  Ibr  the  notes  of  Short  A 
Martin,  onless  he  assomed  to  pay  their  debt.  This  assompsit  caa  only  be  esUMished  by 
written^yidence,  and  that  evidence  has  not  been  famished. 

The  sequestration  of  the  personal  property  of  Hall  after  It  had  been  remored  from  the  leased 
premises,  for  the  payment  of  the  debts  of  Short  A  Martin,  was  naaathorixed.  Wh«ttier  the 
property  seized  had  been  removed  from  the  leased  premises,  within  fifteen  days  or  not, 
is  unimportant,  inasmuch  as  the  property  did  not  belong  to  Short  &  Martin,  the  lessees. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    IMardy 
J.    £<use,  Foster  d  Merrick,  lor  plaintiff  and  appellee.    Bentimdc 
Sgan,  A.  Voorhiee,  for  John  A.  Hall,  defendant  and  appellant. 

LuDELiNG,  C,  J.  Short  &  Martin,  a  commercial  firm,  executed  their 
notes  for  the  rent  of  a  store.  These  notes  were  acquired  in  due  coarse 
of  business  by  the  plaintiff.  Shortly  after  the  lease  of  the  prenuseSi 
Short  withdrew  from  the  partnership,  and  John  A.  Hall  became  a  matt- 
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ber  of  the  firm  of  Hall  &  MartiD,  who  carried  on  their  busiDess  in  the 
same  store  leused  by  Short  &  Martin.  This  suit  is  against  Short  & 
Martin,  and  John  A.  Hall  on  said  rent  notes.  There  was  judgment 
against  all  the  defendants  and  J.  A.  Hall  has  appealed.  It  is  dear  that 
Hall  is  not  bound  for  the  notes  of  Short  &  Martin  unless  he  assumed 
to  pay  their  debt.  This  assumption  can  only  be  established  by  written 
evidence.    Act  of  1858,  sec.  3,  p.  148. 

There  is  no  written  evidence  of  the  assumption  of  the  debt  by  Hall. 
The  sequestration  of  the  personal  property  of  Hall,  after  it  had  been 
removed  from  the  leased  premises,  for  the  payment  of  the  debt  of 
Short  &  Martin,  was  unauthorized.  Whether  the  property  seized  had 
been  removed  from  the  leased  premises  within  fifteen  days  or  not,  is 
unimportant,  inasmuch  as  the  property  did  not  belong  to  Short  & 
Martin,  the  lessees. 

The  right  of  pledge,  which  is  given  to  the  lessor,  and  which  may  be 
enforced  by  him  by  seizing  the  objects  subject  to  it  within  fifteen  days 
after  they  are  taken  away,  can  only  be  exercised,  when  they  *' continue 
to  be  the  property  of  the  lessee."    C.  C.  2709. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  lower 
court  against  John  A.  Hall,  be  reversed  and  that  there  be  judgment  in 
his  favor  and  against  tlie  plaintiff,  rejecting  her  demand  against  him 
with  costs  in  botli  courts. 


No.  5098. 
State  of  Louisiana  v.  Theophilk  Monik  and  Joseph  Fontaine.       I  |J  j^}j! 

The  mimg  of  the  Judge  admitting  the  Tolantiu^  confeftsi<nis  of  Fontaine  made  to  the  wit- 
neasea,  who  'happened  to  be  a  constable  and  a  justice  of  the  peace,  as  against  himself, 
waa  oorreot.  But  the  declarations  of  Fontaine  were  inadmissible  against  Monie,  and 
the  judge  should  have  instructed  the  jury  to  limit  the  application  of  sidid  admissions 
to  F*ontaine  alone. 

APP£AL  fi'om  the  Fourth  Judicial  District  Court,  parish  of  St.  John 
the  Baptist.  Flagg,  J.  Criminal  case.  Morris  Ma/rks,  H,  O,  Dib^ 
hie.  Assistant  Attorney  General,  for  the  State,  appellee.  Jaines  !>• 
AugusUn,  for  defendants  and  appellants. 

LtUi>£L.iNG,  C.  J.  The  defendants,  having  been  convicted  of  striking 
and  catting  with  a  dangerous  weapon,  have  appealed. 

Two  bills  of  exceptions  to  the  rulings  of  the  judge  were  taken. 
They  embody  substantially  the  same  obtiections,  to  wit:  That  the 
confessions  of  Fontaine  could  not  be  proved  by  an  officer,  to  whom  it 
was  made  voluntarily;  and  that  his  confession  is  not  evidence  against 

Monie. 

The  ruling  of  the  judge,  admitting  the  admissions  of  Fontaine, 
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made  to  the  witDesses,  who  happened  to  be  a  coiiStable  and  a  justice 
of  the  peace,  as  against  himself,  was  correct.  But  the  declarations  of 
Pontaine  were  inadmissible  against  Monie;  and  the  .adge  shoald  have 
instructed  the  jury  to  limit  the  application  of  said  admissions  to  Fon- 
taine alone. 

It  is  therefore  ordeied  and  adjudged,  that  the  judgment  ot  the  lower 
court  against  the  defendant  Fontaine  be  affirmed  with  costs,  and  that 
the  judgment  and  verdict  against  the  defendant  Monie  be  set  aside 
and  annulled,  and  that  the  case  as  to  said  Monie  be  remanded  to  be 
proceeded  in  according  to  law. 


No.  4900. 
Thomas  Fawcett  t?.   W.  D.  Peterson  et  als. 

In  this  Buit  on  an  open  account,  the  plea  of  proscription  is  set  up  by  the  defenae.  Od  its 
face  the  acconnt  is  prescribed,  but  it  is  alleged  that  before  prescription  accraed  it  ww 
acknowledged.  The  evidence  of  this  intermption  is  the  testimony  of  the  plaintiff,  in 
which  he  refers  to  a  letter  of  the  agent  oi  one  of  the  defendants,  J.  M.  Peterson,  now 
deceased.  This  evidence  was  Inadmissible  to  prove  an  intermption  of  prescription 
against  the  succession  of  J.  M.  Peterson.  Besides,  as  to  the  letter  above  referred  to,  it 
is  rather  a  negation  than  an  acknowledgment  of  indebtedness. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Tissot, 
J.    S.  J.  Orover,  for  plaintiff  and  appellee.    Bentinok  Egan^  for 

defendants  and  appellants. 

LuDELiNG^  C.  J.  This  is  a  suit  on  an  open  account.  It  will  be  ne- 
cessary only  to  examine  the  plea  of  prescription.  On  its  face  the 
account  is  prescribed,  but  it  is  alleged  that  before  prescription  accrued 
it  was  acknowledged.  The  evidence  of  this  interruption  is  the  testi- 
mony of  the  plaintiff,  in  which  be  refers  to  the  letter  of  defendant, 
which  we  will  notice  hereafter.  This  evidence  was  inadmissible  to 
prove  an  interruption  of  prescription  against  the  succession  of  Peter- 
son.   Acts  of  1S58,  p.  158,  art.  2278  C.  C. 

The  language  of  the  letter  written  by  the  agent  of  J.  M.  Peterson, 
which  is  relied  upon  to  prove  a  payment  and  therefore  an  acknowledg- 
ment of  the  debt,  is  as  follows :  "  I  succeeded  in  «.  oUecting  ten  per  cent, 
of  amount  due  you  on  your  old  claim  of  Jacob  Barker,  which  you  will 
find  inclosed."  It  would  be  very  difficult  to  distort  this  language  into 
an  acknowledgment  of  a  debt  due  by  Peterson,  or  to  prove  a  payment 
by  him  of  a  debt  acknowledged  to  be  due  by  him. 

It  seems  that  J.  M.  Peterson  was  the  agent  of  Fawcett  at  New 
Orleans,  and  also  a  member  of  the  firm  of  W.  D  &  J.  M.  Peterson  at 
Baton  Rouge,  which  owed  the  account  sued  upon,  and  that  he  claimed 
to  have  acted  as  the  agent  of  Fawcett  in  transmitting  to  him,  by  a  bill 
of  exchange,  funds  remitted  by  the  firm  in  payment  of  said  account,. 
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and  that  the  loss,  if  any,  in  consequence  of  the  dishonor  ot  the  bill, 
must  fall  upon  his  principal.  In  this  letter  he  intoriued  Fawcett  that 
he  had  collected  for  Fawcett  ten  per  cent. — a  dividend  dechired — on 
Fawceti's  claim  on  account  of  said  dishonored  bill,  and  which  he  trans- 
mitted to  Fawcett.  Certainly  this  letter  negatives  the  idea  that  Peter- 
son coDsidered  liimself  bound  to  Fawcett,  and  can  not  be  construed 
into  an  acknowledgment  of  the  debt,  or  of  a  payment  by  him  of  a  debt 
dae  by  himself. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  ol  the  lower 
court  be  annulled,  and  that  there  be  judgment  in  Invor  of  the  defend- 
ant and  against  the  plaintiff,  rejecting  Itis  demands  with  costs. 


No.  4388. 
CooLET  &  Phillips  t;.  P.  Esteban  et  als. 

The  defense  in  this  suit  based  upon  a  promissory  note  is  :  That  the  defendants  are  not  per- 
sonally bound,  as  they  acted  as  a  committee  in  behalf  of  the  Butchers'  Benevolent 
Aasociation. 

The  note  reads  thus  :  "  The  Butchers'  Benevolent  Association  v.  The  Crescent  City  Live 
Stock  and  Slauf^hterhonse  Company,  Xo.  — ,  Sixth  District  Court,  pariah  of  Orleans. 
We,  the  nndersifned,  hereby  bind  ourselves  to  pay  in  toUdo,  to  Cooley  &  Phillips,  attor- 
neys at  law,  the  sum  of  one  thousand  dollars,  as  soon  as  the  above  styled  suit  shall  have 
been  finally  decided,  being  for  professional  services  to  be  rendered  by  said  Cooley  6l 
Phillips  to  the  phuntifTs  in  the  above  suit"  Signed,  Paul  Esteban,  J.  T.  Aycook,  Dngue 
Verges,  special  committee. 

This  court  thinks  the  signers  of  the  obligation  sued  upon,  bound  themselves  to  pay  the  sum 
promised.  There  is  nothing  ambiguous  in  the  written  obligation ;  but  if.  by  any  perver- 
sion of  language,  the  phrase  "  toe,  the  undenigned^  hereby  obligate  ourtdves  to  pay," 
could  be  made  to  mean  the  Butchers^  Benevolent  Ag8ociati4m  obligated  themselves  to  pay, 
this  court  would  then  be  at  a  loss  to  know  the  sense  of  putting  the  words  in  iolido  in 
the  obligation. 

Besides,  it  appears  from  the  evidence  that  the  plaintiffs  required  that  their  foes  should  be 
secured.  Of  course,  the  Association's  obligation  was  not  secured  unless  the  defendants 
were  personally  bound. 

The  plea  that  the  suit  is  premature  should  have  been  filed  in  Umine  litis.  It  was  too  late 
after  answer  filed. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
lenst  J*  Cooley  c&  Fhillipa,  personally,  appellants.  E.  DugtU, 
Fellows  dt  Mills,  for  defendants  and  appellees. 

IjU DELING,  C.  J.  This  suit  is  based  upon  the  following  promissory 
note: 

'^  The  Butchers'  Benevolent  Association  v.  Th^  Crescent  City  Live 
Stock  and  Slaughterhouse  Company,  No.  — ,  Sixth  District  Court, 
parish  of  Orleans.  We,  the  undersigned,  hereby  bind  ourselves  to  pay, 
in  solidOt  to  Cooley  &  Phillips,  attorneys  at  law,  the  sum  of  one  thou- 
sand dollars  as  soon  as  the  above  styled  suit  shall  have  been  finally 
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d<  cided  ;  being  for  professioDal  services  to  be  rendered  by  said  Cooley 
&  Phillips  to  the  plaintiffs  in  the  above  suit. 

'•  PAUL  E8TEBAN, 
**  J.  T.  AYCOCK, 
•'  DUGUE  VERGES, 
**  Special  Committee.** 

The  defense  is  that  the  defendants  are  not  personally  bound,  as  tiiey 
acted  as  a  committee  in  behalf  of  the  Butchers'  Benevolent  AssociatioD. 
They  further  allege  that  $500  have  been  paid  on  said  contract.  They 
called  tl:e  said  Association  in  warranty  to  defend  this  suit  and  for 
judgment  against  the  Association,  if  any  judgment  should  be  rendered 
against  them.  There  was  judgment  rejecting  the  plaintiffs'  demand, 
and  they  have  appealed. 

We  think  the  signers  of  the  obligation  sued,  upon  bound  themselves 
to  pay  the  sum  promised.  There  is  nothing  ambiguous  in  the  written 
obligation  ;  but  if,  by  any  perversion  of  language,  the  phrase,  ''we,  the 
undersigned,  hereby  obligate  ourselves  to  pay,*'  could  bemade  tom^n 
the  Butchers*  Benevolent  Association  obligated  themselves  to  pay,  we 
would  then  be  at  a  loss  to  know  the  sense  of  putting  the  words,  tn 
soUdo^  in  the  obligation.  Besides,  it  appears  from  the  evidence  that 
the  plaintiffs  required  that  their  fee  should  be  secured.  Of  course,  the 
Association's  obligation  was  not  secured  unless  the  defendants  were 
personally  bound. 

The  language  of  the  receipt  given  for  the  five  hundred  dollars  paid, 
as  well  as  the  tact  that  it  wan  paid  abtmt  the  time  the  plaintiffs  were 
employed,  and  long  before  the  maturity  of  the  obligatioD,  satisfy  as 
that  it  was  not  intended  to  be  a  payment  on  the  obligation  sued  upon, 
but  a  retainer,  in  addition  to  said  obligation.  The  receipt  is  in  the 
following  words  and  figures  :  *'  Received,  New  Orh  ans,  May  28,  1869, 
of  Mr.  Aycock,  through  the  hands  of  J.  B.  Cotton,  Esq.,  the  sum  ot 
five  hundred  dollars,  being  the  cash  payment  for  our  services  as  attor- 
ney 8  for  plaintiffs,*'  etc. 

The  plea  that  the  suit  is  premature  should  have  been  filed  in  \mm^ 
litis.    It  was  too  late  alter  answer  filed,  and  it  is  certainly  due  now. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  ot  the  lower 
court  be  reversed,  and  that  there  be  judgment  in  favor  of  the  plaintiffs 
against  Paul  Esteban,  J..T.  Aycock,  the  succession  of  Dug^n^  Verges, 
in  solido,  for  one  thousand  dollars,  with  five  per  cent,  per  auDum  in-         i 
terest  from  judicial  demand  and  costs.  i 

It  is  further  ordered  and  adjudged  that  the  said  Paul  Esteban,  J.  T. 
Aycock,  and  the  legal  representatives  of  the  succession  of  Dagu6  Ver- 
ges, have  and  recover  judgment  in  their  favor  against  the  Butchers' 
Benevolent  Association  for  the  amount  above  stated,  with  interest  and 
costs.  ^ 
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No.  3692. 

Nkw  Oblbans,  Mobile  and  Chattanooga  Railroad  Comp  ant  v. 

The  Citt  of  New  Orleans  et  als. 

A  thoroagh  examination  of  the  qaeetion  has  led  this  ooart  to  the  oonclneion  that  the  State 
has  the  power  to  grant  to  a  railroad  company  the  right  of  way  throngh  a  steeet  in  the 
city  of  New  Orleans. 

APPEAL  from  the  Eighth  District  Courts  parish  of  Orleans.  JDibble, 
J.  J,  A.  Campbell  and  J.  B.  EuatiSy  for  plaintiff  and  appellee. 
George  8,  Lnoey  and  TT.  W.  King,  for  the  city  of  New  Orleans,  appel- 
lant. Lea,  Finney  df  Miller,  ibr  Pontchartrain  Railroad  Company, 
appellant    Leovy^  Monroe  dt  Miles  Taylor,  for  Morgan  et  als. 

Wtlt,  J.  This  controversy  arises  out  ot  the  acts  of  the  nineteenth 
March,  1868,  seventeenth  February,  1869,  and  twenty-first  February, 
1870y  granting  to  the  New  Orleans,  Mobile  and  Chattanooga  Railroad 
Company,  for  passenger  and  freight  depots  a  space  of  ground,  equal  to  S^ 

about  four  squares,  on  the  batture  or  levee  in  front  of  the  city  of  New 
Orleans,  between  -Calliope  and  Canal  streets,  and  also  granting  the 
right  to  lay  tracks  and  occupy  as  a  railroad  a  strip  of  land  extending 
down  the  levee  to  Elysian  Fields  street,  and  out  said  street  to  Clai- 
borne street,  and  beyond  it. 

The  plaintiffs  took  possession  and  injoined  the  city  of  New  Orleans 
and  other  parties  from  interfering  with  them  in  any  manner.  The 
city  denied  the  validity  of  the  grant,  on  the  ground  that  the  State  had 
no  right,  title  or  interest  in  the  property ;  and  alleged  that  the  batture 
and  street  in  question  belong  to  it,  and  that  the  State  could  not  make 
the  diyeatitiire,  or  deprive  New  Orleans  and  its  inhabitants  of  the  use 
of  said  public  place  and  highway,  without  the  exercise  of  the  right  of 
eminent  domain.  And  this  respondent  further  says :  "  That  the  con- 
struction of  the  New  Orleans,  Mobile  and  Chattanooga  Railroad  by  the 
route  contemplated  through  the  city,  and  the  running  therein  passen- 
ger and  freight  trains,  propelled  by  steam  engines  or  locomotives,  and 
the  enjoyment  of  the  grant  and  the  privileges  set  forth  and  contained 
in  the  several  acts  referred  to,  will  prevent  the  use  of  the  batture  and 
Elysian  Fields  street  as  a  locus  publieus  and  a  highway;  will  destroy 
the  dedication  thereof  to  the  public;  and  will  give  the  plaintiflEs  the 
ezclosive  use  of  property  which  belongs  to  and  is  needed  by  New 
Orleans  and  its  inhabitants." 

The  court  maintained  the  demand  of  the  plaintiffs  and  perpetuated 
the  injunction.  The  city  of  New  Orleans  appeals.  By  consent  of 
parties  the  issue,  as  to  the  Pontchartrain  Railroad  Company,  joined  as 
codefendants  herein,  is  reserved  from  the  present  decision,  and  as  to 
them  the  case  is  indefinitely  continued.  The  question  is :  had  thcf 
General  Assembly  the  right  to  grant  to  the  New  Orleans,  Mobile  and 
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ChattaDooga  Railroad  Company,  for  passeDger  and  freight  depots  and 
tracks,  the  property  in  controversy  t 

If  the  fee  or  title  to  the  soil  belonged  to  the  State,  and  its  use,  as 
public  places,  ceased  to  be  necessary,  of  course  the  State,  as  the  pro- 
prietor, could  make  the  grant.  But  it  is  Bhown  that  the  State  had  no 
title  whatever  to  the  property,  and  it  is  proved  beyond  question  that  its 
use  is  necessary  for  the  public.  The  title  of  the  city  to  this  property 
is  as  clear  and  well  established  as  the  title  of  any  political  corporation 
can  be  to  common  property,  or  property  dedicated  to  public  use.  That 
portion  of  the  batture  given  for  depots  between  Calliope  and  Canal 
streets  was  undoubtedly  the  property  of  Livingston  and  the  other 
riparian  proprietors  who  conveyed  it  to  New  Orleans,  and  dedicated 
it  to  public  use  in  the  act  of  donation  or  compromise  of  1820.  This 
cession  and  dedication  was  recognized  and  approved  by  the  Legisla- 
ture. 

The  batture  in  front  of  the  old  city  was  reserved  for  and  dedicated 
to  public  use  when  the  city  was  laid  out  in  1724;  and  since  that  time 
it  has  been  used  as  a  levee  or  quay.  If  the  fee  or  title  to  the  soil  re- 
mained in  the  sovereignty  of  France,  it  passed  to  the  United  States  by 
the  cession,  because  France  ceded  forever  and  in  full  sovereignty  the 
territory  of  Louisiana,  with  all  its  riglits  and  appurtenances.  The 
ground  in  question,  therefore,  passed  to  the  United  States  if  it  was 
public  property,  and  it  was  not  transferred  to  the  State  of  Louisiana 
when  it  was  admitted  into  the  Union,  because  the  convention  which 
foimed  the  constitution  acceded  to  the  terms  upon  which  Congress  ad- 
mitted tlie  State  into  the  Union,  and  by  an  ordinance  forever  renounced 
all  right  or  title  to  the  waste  or  unappropriated  lands.  This  was  ex- 
pressly decided  in  the  case  of  De  Armas,  5  La.  207.  In  a  controversy 
between  New  Orleans  and  the  United  States  in  relation  to  the  ground 
in  question,  it  was  decided  in  1836  by  the  highest  tribunal  of  the  land 
that  the  United  States  was  without  title.    10  Peters  662. 

That  Elysian  Fields  street  was  conveyed  to  New  Orleans  and  dedi- 
cated to  public  use  by  Bernard  Maiigny,  and  has  been  occupied  as  a 
public  highway  since  1805,  is  not  disputed. 

It  is  shown  that  the  occupation  of  these  public  Dlaces  by  the  plain- 
tiffs and  the  running  thereon  of  passenger  and  freight  trains,  propelled 
by  locomotives,  prevent  the  use  and  enjoyment  of  them  by  the  public, 
and  to  a  great  extent  defeat  the  object  of  their  dedication.  The  street 
and  quays  in  question  were  not  granted  to  New  Orleans  and  dedicated 
to  public  use,  to  be  owned  and  occupied  by  the  Chattanooga  Railroad. 

The  witness  Captain  Leathers  says:  ^^I  am  engaged  in  the  steam- 
boat business,  commanding  steamer  Natchez.  I  have  been  engaged  in 
the  business  above  thirty-five  years.   During  the  last  thirty  years  have 
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been  makiDg  weekly  landiDgs  at  the  port  of  New  OrleaDs,  discharging 
cargoes  of  cotton  principally.  I  am  very  familiar  with  the  river  busi- 
ness which  is  now  being  done,  and  which  has  been  done  for  many  years 
past  on  the  levee  of  this  city.  From  the  wood- work  or  wharves  back 
to  the  houses  that  line  the  levee,  say  from  Calliope  down  to  Canal 
street,  there  is  scarcely  room  enough  to  do  the  river  business,  by  which 
I  mean  the  business  of  receiving  and  shipping  freight  by  the  river 
Mississippi. 

"  I  am  very  familiar  with  the  levee,  from  Canal  down  to  Jackson 
Square,  which  is  between  St.  Peter  and  St.  Ann  streets.  There  is  not 
more  than  enough  of  levee  between  Canal  street  and  Jackson  Square^ 
and  the  houses  that  front  the  river  and  the  river  itself,  to  do  the  busi- 
ness which  is  now  carried  on  by  steamboats  and  sea  going  vessels. 

"  I  am  familiar  with  the  tracks  of  the  Chattanooga  Railroad  as  now 
laid,  say  from  Calliope  street  down  to  Jackson  Square.  The  effect  of  the 
Chattanooga  Railroad,  with  its  passenger  and  freight  trains  and  many 
tracks,  is  to  leave  the  ships  and  steamboats  without  one-third  room 
enough  to  do  their  business.  The  passing  to  and  fro  of  those  trains, 
and  carrying  on  the  business  of  the  road,  would,  in  my  opinion,  have 
the  effect  of  giving  to  tlie  road  almost,  if  not  entirely,  the  exclusive 
use  of  the  batture  or  levee.  There  is  constantly  through  the  day,  and 
all  hours  of  the  day,  a  large  number  of  horses  and  mules  engaged  in 
transporting  the  river  freight,  to  and  from  the  levee,  to  the  steamboats 
and  ships  and  seagoing  vessels;  and  I  think  the  passing  of  the  locomo- 
tive up  and  down  the  levee,  would  seriously  interfere  with  the  teams 
and  drivers ;  there  are  frequently  instances  of  those  animals  being 
frightened  and  running  away  and  endangering  their  lives,  as  also  the 
lives  of  others.  I  Iiave  seen  the  cars  stopped  at  the  front  ot  my  boat 
several  times,  entirely  blockading  my  gangway  and  stopping  my  hands 
from  putting  out  freight  during  that  time.  The  road  has  left  no  room 
scarcely  between  the  track  and  the  boats.  I  am  not  the  only  one  that 
has  been  subjected  to  this  kind  of  inconvenience;  there  have  been 
several  boats  and  many  of  them.  As  the  business  of  the  road  increases, 
the  river  business  will  be  subjected  to  a  corresponding  increase  of 
inconvenience,  amounting  almost  to  an  entire  deprivation  of  the  use 
of  the  levee.  The  river  business  is  now  almost  entirely  blocked  up 
from  Jackson  Square  to  Customhouse  street,  and  from  there  nearly 
ruined  by  the  railroad  up  as  far  as  St.  Joseph  street,  where  the  Chat- 
tanooga road  comes  to  the  river  and  occupies  the  entire  front.  To  my 
knowledge  the  business  of  the  river  has  been  so  obstructed  by  the  use 
of  the  batture  by  the  Chattanooga  Railroad  Company,  that  cargoes  of 
cotton  at  Vicksburg  have  been  shipped  to  Savannah,  and  many  owners 
have  shipped  their  cotton  to  other  ports,  which  otherwise  would  have 
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come  to  New  Orleans.  In  my  opinion,  one-balf  of  the  sugar  crop  will 
go  np  the  riyer  and  not  land  here  on  that  accoant.  The  use  of  the 
batture  by  the  road,  as  laid  down,  is  tantamount  to  a  monopoly  of  the 
battnre." 

The  testimony  of  this  witness  is  corroborated  by  that  of  a  numbei 
of  other  witnesses,  and,  indeed,  the  truth  thereof  is  not  controverted. 

If  a  political  corporation  can  be  the  owner  of  property,  of  which 
there  can  be  no  doubt,  it  alone  can  exercise  the  right  of  disposition 
oyer  its  property;  because,  the  right  of  disposition  is  an  essential 
element  of  perfect  ownership. 

If  the  State  can  grant  the  property  of  New  Orleans,  as  attempted 
in  the  case  before  us,  New  Orleans  would  cease  to  be  the  owner  of  its 
own  property ;  because,  it  is  the  owner  who  has  the  exclusive  right 
freely  to  dispose  of  his  property. 

Undoubtedly  the  State  can  exercise  the  right  of  eminent  domain  and 
take  for  public  purposes  the  property  of  political  corporations,  as  well 
as  the  property  of  individuals,  upon  paying  the  owners  the  value  of 
the  property  so  taken.  But,  that  is  not  the  controversy  here.  The 
question  is,  can  the  S^tate  give  the  property  of  New  Orleans  to  the 
Chattanooga  Railroad  Company  ?    We  think  not. 

But  it  is  contended  that  as  the  grounds  in  controversy  were  dedicated 
to  public  use,  therefore,  they  are  a  part  of  the  public  domain  of  the 
State  which  can  be  alienated  by  it.  This  is  a  fallacy.  The  fee  or  title 
was  never  in  the  State ;  therefore,  these  public  places  form  no  part  of 
the  public  domain  of  the  State.  And,  as  we  have  said,  the  State  can 
not  grant  what  it  does  not  own. 

The  property  of  the  city  dedicated  to  public  use  is  as  much  ita  prop- 
erty as  any  that  it  may  acquire.  Indeed,  the  streets,  walks  and  quays 
are  more  useful  and  essential  to  the  city  and  its  inhabitants  than  any 
other  property,  and  they  are  inalienable  by  the  State.  '*  There  can 
be  no  difference  in  principle  between  ground  dedicated  as  a  quay  to 
public  use,  and  the  streets  and  alleys  of  a  town,  and  as  to  the  streets  it 
may  be  asked  whether  the  King  could  rightfully  have  granted  them. 
This  will  not  be  pretended  by  any  one.  And  it  is  believed  that  the 
public  right  to  a  common,  is  equally  beyond  the  power  of  the  sover- 
eign to  grant,  unless  he  disposes  of  it  under  the  power  to  appropriate 
property  to  national  use,  and  then  compensation  must  be  paid."  New 
Orleans  v.  United  States,  10  Peters  662. 

'^  The  inhabitants  of  a  town  can  not  be  deprived  of  their  streets,  as 
the  streets  are  essential  to  the  enjoyment  of  their  property.  In  other 
words,  by  closing  the  streets  the  value  of  the  buildings  of  the  town 
would  be  greatly  reduced,  if  not  entirely  destroyed.  And  if  groond, 
dedicated  to  public  use,  which  adds  to  the  beauty,  the  health,  the  con- 
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Tenience,  and  the  value  of  to\rn  property^  be  arbitrarily  appropriated 
by  the  soyereign  to  other  purposes,  is  not  the  value  of  the  property 
which  has  been  bought  and  sold  in  reference  to  it,  greatly  impaired  f 
The  value  may  not  be  reduced  to  the  same  ruinous  extent,  as  it  would 
be  to  close  the  streets,  but  the  difference  is  ooly  in  the  degree  of  the 
iigury,  and  not  in  the  principle  involved."    10  Peters  662 

If  the  State  could  grant  part  of  the  quays  and  street  in  question  for 
depots  and  railroad  tracks,  it  could  grant  the  whole  ;  it  could  grant  all 
the  streets  and  public  places,  and  entirely  deprive  the  city  of  access  to 
the  river  and  virtually  make  its  inhabitants  prisoners  in  their  own 
houses.  The  grant  to  the  plaintiffs  differs  from  this  only  in  the  degree 
of  the  injury,  not  in  the  principle  involved.  If  the  State  could  make 
the  grant  it  can  authorize  the  inclosure  of  the  tracks,  as  it  did  the 
space  given  /or  the  depots,  and  this  would  virtually  close  the  port  of 
New  Orleans,  because  the  inclosure  of  the  tracks,  extending  along 
*  almost  the  entire  front,  would  out  off  communication  with  the  river 
and  destroy  the  commerce  of  the  city.  But  it  is  urged  that  the  State 
can  dispose  of  the  property  of  New  Orleans,  because  it  granted  it  cor- 
porate powers  and  can,  at  will,  modify  or  abolish  the  charter.  It  is 
true  the  powers  of  government  delegated  to  the  city  may  be  revoked 
and  its  charter  abolished;  but  it  by  no  means  follows  that  the  property 
of  the  corporation  would  pass  thereby  to  the  State. 

"  In  respect  to  public  or  municipal  corporations  (says  Mr.  Kent), 
which  exist  only  for  public  purposes,  as  counties,  cities  and  towns,  the 
Legislature,  under  proper  limitations,  have  the  right  to  change,  modify, 
enlarge,  restrain,  or  destroy  them,  securing,  however,  the  property 
for  the  use  of  those  for  whom  it  was  purchased.'*  2  Kent  305.  Not- 
withstanding the  power  of  the  Legislature  over  the  city  of  New  Orleans 
ita  property  is  protected  like  that  of  any  other  person.  Story  on  the 
CoDBtitution,  sections  1393,  1399  -,  2  Peters  3d0,  412,  413,  627,  657 ;  6 
CrsDch  67,  134 ;  4  Hill  144 ;  3  Dallas  386  -,  8  Wend.  85 ;  18  Wendall  56, 
61,  63;  Cooley  on  Limitations  487;  21  Penn.  147;  7  Wal.  289 ;  9  Cranch 
292  ;  5  Paige  147;  11  Weed.  151;  People  ex  rel.  Failing  v.  Commission- 
ers of  town  of  Palatine,  53  Barbour  and  3  American  Law  Times  Re- 
ports, page  6;  Constitution,  art.  110;  Constitution  of  United  States,  art. 
1,  section  10. 

In  Dartmouth  College  v.  Woodward,  4  Wheaton,  Justice  Story  says: 
**  It  may  also  be  said  that  corporations,  such  as  towns,  cities  and  coun- 
ties, may  in  many  respects  be  subject  to  legislative  control.  But  it 
will  hardly  be  contended,  in  respect  to  such  corporations,  that  the 
legislative  power  is  so  transcendent  that  it  may,  at  its  will,  take  away 
the  private  property  of  the  corporation,  or  change  the  uses  of  its  pri- 
vate funds,  acquired  under  the  public  faith.    Can  the  Legislature  con- 
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flscate  to  its  own  use  the  private  funds  which  a  muDicipal  corporation 
holds  under  its  charter,  without  any  default  or  consent  of  the  corpora- 
tors t  If  a  municipal  corporation  be  capable  of  holding  devises  and 
legacies  to  charitable  uses,  as  many  municipal  corporations  are,  does 
the  Legislature,  under  our  forms  of  limited  goyernment,  possess  the 
authority  to  seize  upon  these  funds,  and  appropriate  them  to  other 
useSf  at  its  own  arbitrary  pleasure,  against  the  will  of  the  donors  and 
the  donees t  From  the  very  nature  of  our  government  the  public 
faith  is  pledged  the  other  way.  «  *  *  The  truth  is,  the  govern- 
ment has  no  power  to  make  a  grant,  even  of  its  own  funds,  when 
given  to  a  piivate  person  or  a  corporation  for  special  uses." 

The  Legislature  certainly  has  no  greater  power  than  the  sover- 
eigns of  France  and  Spain  had  in  reference  to  the  batture  or  levee 
in  question.  And  the  Supreme  Court  of  the  United  States  held  in  the 
case  in  10  Peters  referred  to,  where  a  part  of  the  identical  property 
was  in  controversy,  that  **the  public  right  to  the  common  was  beyond 
the  power  of  the  sovereign  to  grant."  New  Orleans  or  its  inhabitants 
had,  therefore,  a  right  to  the  levee  or  quay  which  could  not  be  de- 
feated, and  it  was  *' beyond  the  power  of  the  sovereign  to  grant"  this 
property  to  any  one,  loug  before  Louisiana  became  a  State,  and  long 
before  there  was  a  grant  of  corporate  power  to  the  city.  The  right  to 
use  the  batture  as  a  public  place,  therefore,  exists  independently  of 
the  delegation  of  corporate  power,  and  the  modifying  or  withdrawing 
thereof  can  in  no  manner  affect  it.  So,  therefore,  whether  the  State 
recall  the  power  of  government  delegated  to  the  city  or  not  is  imma- 
terial. The  right  of  the  inhabitants  can  not  be  defeated,  because  the 
proof  shows  that  the  levee  is  absolutely  necessary  to  public  use,  and 
the  occupation  thereof  by  the  plaintiffs  impairs  and  greatly  defeats  the 
object  of  its  dedication. 

When  a  locus  puhlious  becomes  unnecessary  for  public  use,  of  course 
the  State  can  change  the  destination ;  it  then  becomes  property  in 
commerce,  belonging  to  and  subject  to  the  will  or  disposition  of  the 
owner,  whose  rights  were  in  abeyance  pending  the  existence  of  the 
charge  or  servitude.  But  without  the  consent  of  the  donors  and  the 
donees,  as  in  the  case  before  n»,  the  State  can  not  take  property  dedi- 
cated to  one  purpose  and  apply  it  to  another.  It  can  not  take  the 
batture  granted  to  New  Orleans  for  a  quay,  and  to  be  used  for  the 
commerce  of  the  river,  and  give  it  or  any  part  of  it  to  the  Chattanooga 
Railroad.  As  the  State  was  utterly  without  title,  the  grant  to  the 
plaintiffs  conferred  no  right  whatever  to  the  property. 

It  is  useless  to  argue  that  the  grant  to  the  railroad  only  gives  a  tem- 
porary use  of  the  ground,  and  that  it  is  subject  to  be  recalled  by  the 
State.    If  the  State  had  the  right  to  make  the  grant,  the  plaintiffs  have 
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the  perpetaal  use  of  the  property  wbich  is  equivalent  to  ownership, 
and  the  State  can  not  recall  or  in  any  manner  defeat  it,  because  of  the 
provision  of  the  Federal  Constitution  prohibiting  a  State  from  impair- 
ing the  obligations  of  a  contract. 

It  is  also  absurd  to  argue  that  the  grant  is  only  the  exercise  of  ad- 
ministrative power  over  these  public  places.  A  grant  which  confers 
exclusive  use  in  perpetuity,  and  subjects  the  thing  granted,  to  such 
debts  and  incumbrances  as  the  grantees  may  see  fit  to  impose,  can  not 
fairly  be  called  the  exercise  of  merely  administrative  power  over  a 
locus  puhlicus. 

The  grant  virtually  changes  the  destination  and  passes  the  title  (if 
the  State  had  any  to  pass),  because  it  puts  the  property  in  commerce 
and  subjects  it  to  the  exclusive  control  and  disposition  of  the  plaintiffs; 
makes  it,  as  the  common  pledge  of  their  creditors,  liable  to  seizure 
under  execution.  Here  then,  a  considerable  part  of  a  locus puhlieua, 
proved  to  be  essential  to  the  existing  object  of  the  dedication,  is 
granted  to  a  private  corporation  in  perpetuity ;  can  be  sold,  mortgaged 
and  otherwise  subjected  to  their  debts,  and  yet  it  is  gravely  argued 
that  this  is  not  a  change  of  destination  and  a  grant  of  the  fee,  but  is 
only  a  mode  of  regulating  or  administering  a  locus  publicusj  which  the 
State  can  rightfully  exercise.  The  proposition  is  too  absurd  to  require 
serious  argument  to  refute  it. 

After  carefully  examining  the  record  and  considering  the  authorities 
and  able  printed  arguments  presented  by  the  eminent  counsel  engaged 
in  this  litigation,  we  have  come  ta  the  conclusion  that  plaintiffs  must 
fail  in  their  demand,  for  two  reasons,  either  of  which  seems  to  be  fatal 
to  their  pretensions : 

First — Because  the  Legislature  could  not  change  the  destination  of 
these  public  places,  bring  them  into  commerce  and  subject  them  to  the 
disposition  ot  the  plaintiffs,  while  the  object  of  the  dedication  con- 
tinues, and  it  is  proved  that  these  public  places  are  now  essential  to 
the  uses  lor  which  they  were  dedicated  to  the  public. 

Second — Because,  if  the  State  could  have  changed  t]:e  desli nation,  it 
could  not  have  granted  the  property,  because  the  moment  the  charge 
or  servitude  in  favor  of  the  public  is  removed,  the  property  stands 
subject  to  the  will  and  disposition  of  its  owner,  the  city  of  New  Orleans; 
and  like  all  other  property  in  commerce  it  can  only  be  disposed  of  by 
the  owner.  As  the  State  was  not  the  owner  the  plaintiffs  acquired  no 
title  by  the  grant. 

Much  has  been  said  of  Stale  sovereignty  and  of  the  power  of  the 
State  over  the  city,  but  we  can  not  in  this  controversy  adjust  the 
matter  or  determine  the  limits  of  this  power,  because  the  State  is  not  a 
party;  and  because  the  solution  of  the  question  is  not  necessary  in  this 
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caee.  The  State  haB  simply  passed,  by  the  grant,  whatever  title  it  had 
to  the  plaintiffs;  and  this  suit  is  simply  a  controversy  for  property 
between  persons  holding  by  different  grants.  In  order,  therefore,  for 
the  plaintiffs  to  recover,  they  must  show  a  title  superior  to  the  titles  of 
those  who  granted  the  property  to  New  Orleans  and  dedicated  it  to 
public  use.  So,  therefore,  whether  the  public  placed  in  controversy 
can  be  administered  by  the  State  or  the  city,  is  a  question  that  does 
not  concern  the  plaintiffs.  When  it  is  ascertained,  as  we  have,  that 
they  acquired  no  title  by  the  grant,  their  cause  of  complaint  is  ended. 
It  is  therefore  ordered  that  the  judgment  herein  be  annulled  and  the 
injunction  be  dissolved ;  and  it  is  now  ordered  that  there  be  judgment 
for  the  city  of  New  Orleans,  and  that  its  prayer,  in  reconvention  for 
an  injunction  be  granted,  and  it  is  ordered  that  the  plaintiffs  be  re- 
strained and  inhibited  from  occupying  the  property  in  controversy.  It 
is  further  ordered  that  plaintiffs  pay  costs  of  both  courts. 


Howell,  J.  The  plaintiffs*  counsel  states  the  question  in  this  case 
thus:  **  Has  the  State  the  power  to  make  the  grants  of  authority  to  the 
plaintiffs  to  lay  tracks,  construct  depots  and  to  occupy  the  batture  for 
the  purposes  set  forth  in  the  acts  of  the  Legislature  relative  to  the 
corporation  t" 

I  think  the  Legislature  may  grant  such  authority  as  to  <' public 
places;''  but,  in  my  opinion,  a  portion  of  the  batture  embraced  in  the 
grants  has  been  reduced  to  the  ownership  of  the  city  of  New  Orleans, 
and  as  to  such  portion  the  authority  of  the  State  is  no  greater  than  as 
to  any  other  property  held  in  private  ownership,  so  long  as  the  mnni- 
cipal  corporation  exists. 

I  therefore  concur  in  maintaining  the  injunction  in  favor  of  the  city 
only  as  to  the  property  or  squares  shown  to  belong  to  it;  but  in  other 
respects  I  think  the  judgment  of  the  lower  court  should  be  affirmed. 


Morgan,  J.  I  ooncnr  in  the  condusions  arrived  at  in  the  opinion 
pronounced  by  Mr.  Justioe  Wyly,  and  reserve  the  right  to  place  the 
grounds  of  my  cononrrenoe  in  a  separate  opinion. 


LuDBLiNG,  C.  J.,  dissenting.  The  opinion  of  my  assooiatea  in  this 
case  is,  according  to  my  understanding,  so  diametrically  opposed  to 
the  jurisprudence  of  this  State,  and  most  of  the  other  States  of  this. 
Union,  that  I  am  compelled  to  dissent  from  it. 

The  question  involved  in  this  case  is  simply  whether  or  not  the 
Legislature  can  control  the  public  quay  or  levee  of  the  city  of  New 
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Orleans  without  the  coDsent  of  the  city.    To  show  that  this  is  the  ques- 
tion for  decision,  I  quote  from  the  brief  of  the  counsel  for  t'le  city: 


14 


BATTURE  ABOVB  CANAL  8TRBBT. 


**The  King  of  France,  prior  to  the  year  1763,  granted  to  the  Order 
of  Jesuits,  for  a  plantation,  certain  property  lying  on  tlie  Mississippi 
river,  above  Canal  street,  having  thirty-two  arpents  front  on  the  Mis- 
sissippi, and  running  back  to  a  depth  of  about  fifty  arpents;  and  for 
the  same  purpose  be  granted  to  various  other  persons  property  lying 
above  the  aforesaid  thirty- two  arpents.  In  1763,  the  Jesuit  plantation 
was  confiscated  by  the  French  government,  divided  and  sold.  The 
first  subdivision  above  Canal  street,  thus  sold,  contained,  say  seven 
arpents, /ace  a/ufleuve;  and  five  other  subdivisions  of  five  arpents  each 
were  sold  in  like  manner.  One  Bertrand  Gravier  acquired  the  first 
subdivision  about  1788;  the  second,  lying  immediately  above  Gravier, 
was  acquired  by  Delord  Sarpy,  the  dividing  line  between  the  Gravier 
and  Delord  Sarpy  claims  being  now  designated  by  Delord  street. 
Gravier,  in  1788,  divided  his  property  into  squares  and  lots,  and  an- 
nexed them  to  the  city  as  suburb  Ste.  Marie.  Sarpy  converted  his 
property  from  rural  into  urban  in  1806.  At  that  time  the  'big  road,' 
now  Tchoupitonlas  street,  formed  the  division  between  the  lots  of 
ground  and  the  batture  in  iront  thereof,  which  was  then  used  by  the 
pnblic  as  a  locus  publieus, 

'*  Edward  Livingston  antl  others,  claiming,  as  riparian  proprietors, 
to  be  the  owners  of  the  entire  alluvion  or  batture  m  front  of  the  afore- 
said snburb  of  Ste.  Marie,  and  the  accretion  to  become  attached  to  the 
same,  by  a  certain  act  between  themselves  and  the  city  of  New  Orleans, 
bearing  date  on  or  about  the  twentieth  day  of  September,  1820,  dedi- 
cated the  aforesaid  batture  and  future  accretion  to  public  use,  and  to 
the  purposes  of  business  and  commerce,  and  upou  the  express  under- 
standing and  condition  that  the  same  should  thereafter  remain  and 
ooDtinne  a  locus  pubUeus,  out  of  commerce,  and  not  affected  by  any 
adverse  claim  or  grant  which  might  be  set  up. 

"  Under,  and  from  the  time  of  the  dedication  above  referred  to,  that 
portion  of  the  batture  on  and  over  which  the  New  Orleans,  Mobile  and 
Chattanooga  Railroad  Company  claim  to  construct  their  buildings  and 
to  ran  their  road,  with  certain  exceptions,  which  will  be  shown  here- 
after,  remained  open  for  use  as  a  public  place,  until  the  rights  of  the 
pablic  to  the  same  were  interfered  with  by  the  said  company. 

*'  BATTURE   BELOW   CANAL  STREET. 

•'  On  the  sixth  day  of  September,  1717,  a  charter  was  granted  by  the 
King  of  France  to  a  corporation  styled  the  '^  Western  Company ;"  and 
under  the  auspices  of  that  company,  the  ground  where  the  old  city  of 
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New  Orleans  now  staDds,  was  selected  as  a  place  for  the  principal  set- 
tlemeDt  of  the  province,  and  the  foundation  of  the  city  was  laid.  In 
1724  and  1728,  all  the  batture  lying  in  front  of  tin*,  old  city  of  New  Or- 
leans was  laid  off  as  a  qaay  ;  and  thas  and  otherwise,  was  dedicated  as 
a  locw  publicuSy  and  as  common  property,  to  the  use  of  which,  all  of 
j;he  inhabitants  of  the  city  of  New  Orleans,  and  even  strangers,  be- 
came entitled. 

"  BLYSIAN   FIELDS  STREET. 

*'  All  that  portion  of  ground  or  real  estate  claimed  by  tlie  plaintiff, 
and  over  which  they  seek  to  run  their  road,  extending  from  the  point  of 
intersection  of  the  batture  lying  in  front  of  the4>ld  city  of  New  Orleans, 
with  Elysian  Fields  street,  back  to  the  point  where  the  last  mentioned 
street  intersects  with  Claiborne  street  was  dedicated  by  private  indi- 
vidunls,  by  ordinances  of  the  said  city  of  New  Orleans,  and  otherwise, 
as  parts  of  a  public  street  or  highway,  and  for  the  convenience  and  use 
of  inhabitants  of  tlie  said  city  and  others ;  and  the  same  has  been  pos- 
sessed, used  and  enjoyed,  as  a  street  highway  or  public  place,  for  more 
than  thirty  years  before  the  commencement  of  the  present  suit." 

The  interference  of  the  New  Orleans,  Mobile  and  Chattanooga  Rail- 
road Company  complained  of  was  authorized  by  an  act  of  the  General 
Assembly  of  Louisiana,  which  act  the  defendant  alleges  is  unconstitu- 
tional because  it  divests  vested  rights,  and  authorizes  the  taking  of 
private  property  without  just  compensation.  It  is  manifest,  therefore, 
if  the  General  Assembly  has  the  right  to  control  the  use  of  this  public 
place,  nay,  even  to  change  its  destination,  the  interference  of  this  com- 
pany is  not  unlawful.  As  early  as  1848  this  court  hehi,  in  Delabigarre 
V,  The  Second  Municipality  of  New  Orleans,  that  *'  the  sovereign  alone 
has  the  right  to  change  the  destination  of  public  places.  Under  the 
state  of  facts  presented  by  the  record,  the  attempt  of  the  defendants  to 
change  the  destination  of  the  ground  was  a  glaring  usurpation  of  power, 
from  which  no  legal  effects  could  result."  The  usurpation  spoken  of 
in  that  case  was  the  passage  of  a  resolution  by  the  municipality  order^ 
ing  a  portion  of  the  batture  to  be  sold. 

In  Parish  v.  Municipality  et  al.,  this  court  said :  ''  We  have  already 
stated  that  the  conditions  appended  to  the  nominal  gift  of  the  batture 
amounted  to  a  dedication  of  it  to  the  public,  to  be  used  as  an  open 
space,  and  had  no  other  object.  The  defendants  might,  for  purposes 
of  public  utility,  thus  deprive  the  city  of  the  right  of  alienating  tke 
batture,  or  of  erecting  buildings  upon  it.  But,  as  we  held  in  the  caae 
of  the  State  of  Louisiana  v.  The  Executors  of  McDonogh  et  al.,  such  a 
stipulation  was  at  all  times  under  the  control  of  the  Legislature,  who 
could  modify  the  effects  of  it  and  change  the  destination  of  the  prop* 
erty,  whenever  such  a  change  became  of  public  advantage.    Its  power 
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to  change  the  destination  of  it  was  expressly-  recognized  by  us  in  the 
case  of  Delabigarre  t;.  Second  Municipality,  "A  An.  3:10.  The  power  of 
the  Legislature  to  change  the  destination  of  public  places  had  been 
previously  recognized  in  the  case  of  De  Annas  v.  The  Mnyor  et  als.,  5 
La.  174  and  194;  the  Mayor  et  als.  v,  Hopkins,  13  La.  351;  New  Orleans 
V.  United  States,  10  Peters  733 ;  Municipality  No.  2  v.  New  Orleans 
Cotton  Press,  18  La.  122.  Theae  cases  were  nil  argued  by  the  ablest 
counsel  at  the  bar,  and  the  opinions  of  the  co!irt  were  prepared  with 
uncommon  care.  In  two  of  them,  Judge  Mnrtin  dissented  on  other 
points,  but  the  court  was,  in  all  the  cases,  unanimous  in  recognizing 
the  power  of  the  Legislature  to  change  the  desMuation  of  the  quay  and 
of  the  battnre  in  front  of  the  citv  of  New  Orleans. 

*' After  so  many  solemn  adjudications  the  defendants  do  not  appear 
to  have  had  any  serious  claims  which  they  could  compromise.  So  that, 
while  the  act  of  1820  was  a  compromise,  under  the  form  of  a  donation, 
the  act,  executed  in  1851,  would  seem  to  be  a  donation,  under  the  form 
of  a  compromise.  The  plaintiffs  acquired  no  rights  under  that  act,  the 
gift  not  bi-ing  intended  for  them.  The  act  passed  by  the  Legislature 
in  1850  has  been  adduced  by  the  defendants  in  support  of  some  unde- 
fined right.  It  is  our  duty  to  give  full  effect  to  that  act,  so  far  as  it 
changes  the  destination  of  a  portion  of  the  batture  and  authorizes  the 
sale  of  it.  But  we  deem  it  also  our  duty  to  disregard,  as  an  assump- 
tion of  judicial  power  unauthorized  by  the  constitution,  whatever  in 
it  may  be  considered  as  recognizing  in  the  defendants  any  legal  rights 
under  the  compromise,  after  the  change  of  destination  of  the  property.*' 
8  An,  149. 

What  is  this  batture,  levee  or  locus  puhlicus,  upon  which  the  defend- 
ant has  built  it8  railroad  tracks  and  depots,  under  the  authorization  of 
the  Legislature?  It  is  a  public  place,  which  combines  the  public  pur- 
poses of  a  landing  for  steamboats  and  vessels,  a  place  for  the  tempo- 
rary deposit  and  keeping  of  goods,  a  place  for  the  arrival  and  departure 
of  travelers  and  their  baggage,  and  a  public  highway  for  vehicles  em- 
ployed principally  in  the  transportation  of  articles  of  commerce.  It' 
is  a  public  thing,  according  to  the  definition  of  the  Code.  *^  Common 
property,  to  the  use  of  which  all  the  inhabitants  of  a  city  or  other 
place,  even  strangers,  are  entitled  in  common,  such  as  streets,  the  pub- 
lic walks,  the  quays."  C.  C  458.  Wherever  the  public  is  concerned, 
the  State  is  not  without  an  interest,  and  may  consequently  legislate 
upon  the  subject.  In  this  case,  however,  the  Legislature  has  not 
changed  the  destination  of  the  property,  and  the  grants  or  privileges 
conferred  upon  the  railroad  company  are  for  the  convenience  and  bene- 
fit of  the  public.  The  testimony  of  witnesses  has  been  referred  to  to 
show  that  the  use  of  the  batture  by  the  railroad  company  will  be  in- 
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jariou.^  to  the  commerce  of  thia  city.  In  my  judgment,  tliis  testimony 
only  proveH  that  the  witnesses  are  about  a  quarter  of  a  ceutuiy  behind 
the  age  in  which  they  live. 

The  defendant  is  a  municipal  corporation,  which  is  defined  to  be 
"an  iuvesting  the  people  of  a  place  with  a  local  government  thereof." 
Such  corporations  are  created  and  exist  for  the  public  advantage;  they 
can  exercise  only  such  powers  as  are  conferred  upon  them  by  the 
Legislature,  which  may  be  withdrawn  from  them  by  the  Legislature 
at  will,  unless  restrained  by  the  constitution.  There  is  no  restraint  on 
this  power  of  the  Legislature  in  the  constitution  of  this  State.  The 
Legislature  might  take  away  the  right  of  the  city  to  legislate  in  any 
manner  in  regard  to  this  batture.  In  the  Fifth  Annual  our  predeces- 
sors said :  '*The  government  of  cities  and  towns,  like  that  ot  the 
police  juries  of  parishes,  forms  one  of  the  subdivisions  of  the  internal 
administration  of  the  State,  and  is  absolutely  under  the  control  of  the 
Legislatbre.*'  661.  Judge  Dillon,  in  his  work  on  municipal  corpora- 
tions, says :  *'With  the  exception  of  certain  constitutional  limitations, 
presently  to  be  noticed,  the  power  of  the  legislature  over  such  corpo- 
rations is  supreme  and  transcendent }  it  may  change,  divide,  and  even 
abolish,  at  pleasure,  as  it  deems  the  public  good  require."  Page  70  ei 
seq.;  3  Wend.  1325;  Cooley  on  Constitutional  Limitations,  p.  191-2; 
J4  An.  406  ;  12  An.  515. 

Municipal  corporations  are  mere  instruments  or  agents  of  the  State 
government;  consequently,  it  the  city  of  New  Orleans  had  abtaally 
purchased  the  batture  it  could  not  control  it  as  a  private  individual 
could  his  property.  **  Being  a  mere  agency  of  the  government,  it  is 
evident  that  the  municipality  can  not  itself  have  that  complete  and 
absolute  control  and  power  of  disposition  of  its  property,  which  is 
possessed  by  individuals  over  their  own.  For  it  can  hold  and  own 
property  only  for  corporate  purposes,  and  these  purposes  are  liable  at 
any  time  to  be  so  modified  by  legislation  as  to  render  the  property  no 
longer  available.''    Cooley  C.  L.  p.  235. 

At  page  88  of  his  work  Judge  Dillon  says :  ^*  The  Legislatare,  as 
trustee  for  the  general  public,  has  full  control  over  the  public  property 
and  the  subordinate  rights  of  municipal  corporations.  Accordingly  it 
may  authorize  a  railroad  company  to  occupy  the  streets  in  a  city  with- 
out its  consent  and  without  payment.  See  Clinton  v.  Railroad  Company, 
24  Iowa  455 ;  People  v,  Kerr,  27  N.  Y.  188;  Sailroad  Company  v.  Ap- 
plegate,  8  Dana  289 ;  Wager  v.  Railroad  Company,  25  N.  Y.  526,  533; 
Pratzman  v.  Railroad  Company,  9  Ind.  467;  13  Ind.  353,  551;  Moses  «. 
Railroad  Company,  21  III.  522 ;  Cooley  on  Con.  Lim.  555,  556 ;  17  N.  J. 
Eq.  75;  17  Barb.  494 ;  47  Pa.  State  325 ,  35  Cal.  325.  See  also  Redlleld 
on  Railways,  page  259  vol.  I.    He  says:  ^'  The  fee  of  the  streets  of  a 
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city,  when  it  lias  been  acquired  by  the  inauicipality  ander  the  ri^^ht  of 
emineot  domaiD,  becoiues  a  public  trust  for  general  public  purposes, 
and  is  under  the  unqualified  control  of  the  Legislature;  and  any  legis- 
lative appropriation  of  it  to  a  public  use,  is  not  to  be  regarded  as  the 
appropriation  of  private  property  so  as  to  require  compensation  to  the 
city  or  municipality  to  render  it  constitutional.'^ 
I  think  the  judgment  of  the  district  court  should  be  affirmed. 


On  Rehearing. 

Morgan,  J.  The  sole  question  presented  in  this  case  is,  has  the 
State  the  power  to  grant  to  a  railroad  company  the  right  of  way 
thiougb  a  street  in  this  city? 

A  thorough  examination  of  this  question  has  led  us  to  the  conclu- 
sion that  it  has. 

It  is  therefore  ordered  adjudged  and  decreed  that  the  judgment  here- 
tofore rendered  by  us  be  avoided,  annulled  and  set  aside,  and  it  is  now 
ordered  adjudged  and  decreed,  that  the  judgment  of  the  district  court 
be  affirmed  with  costs. 


Wtlt,  J.,  dUsenUng.  The  State  can  grant  the  right  of  way  to  a 
railroad  company;  but  the  company  can  only  get  the  land  necessary 
for  the  tracks  and  depots  by  expropriation  or  purchase. 

I  had  occasion  to  express  my  views  on  tl*e  main  question  involved 
in  the  case  in  the  opinion  of  tlie  court,  delivered  on  the  nineteenth  of 
May,  1873. 

I  therefore  dissent  in  this  case. 

Taliaferro,  J.  I  concur  in  the  dissenting  opinion  of  Mr.  Justice 
Wyly. 


No.  3391.  " 

GUYOL    &    MONTEGUT  V.  DuGGAN  &  GUYOL   AND   PaTTON  &  DUGGAN. 

It  appears  that  Duggan  &  Guyol,  against  whom  a  personal  jndgment  is  songht,  lyid  whose 
cotton  was  sequestered,  reside  in  the  parish  of  East  Baton  Bouge.  The  Fourth  IMstriot 
Court,  parish  of  Orleans,  whose  proceedings  are  now  nnder  revision,  was  without  Jnrisdio- 
tlon  to  iry  this  oase. 

This  court,  of  its  own  motion^  will  notice  the  want  of  jurisdiction  of  the  court  a  qua, 

APPEAL  from  the  Fonrth  District  Court,  parish  of  Orleans.   Tk^rd, 
J.    Bandolphf  SingUton.  dt  Browne,  for  plain tifOs  and  appellees. 
Lea,  Finney  tjt  MiUer,  for  defendants  and  intervenors. 

Wtly,  J.  The  plaintiffs  sued  the  defendants,  Duggan  &  Guyol,  for 
$3582  67,  and  sequeBtered  thirty-mx  bales  of  ootton  belonging  to  them, 
on  the  ground  that  they  have  the  furnisher  of  sui^lies'  priviiege 

thereon. 
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Qayol  &,  Montegat  ▼.  Daggan  6t,  Guyol  and  Patton  A  Daggan. 

The  coart  gave  judgment  in  favor  of  the  plaintiffs  for  seven -twelfths 
of  the  thirty-six  bales  seqaestered,  or  their  proceeds  in  the  hands  of 
Patton  &  Dnggan,  amounting  to  the  sam  of  $2196  63. 

From  this  judgment  the  defendants  appeal. 

It  appears  that  Daggan  &  Gnyol,  against  whom  a  personal  judgment 
is  sought  and  whose  cotton  was  sequestered,  reside  in  the  parish  of 
East  Baton  Rouge.  The  Fourth  District  Court,  parish  of  Orleans, 
whose  proceedings  are  now  under  revision,  was  without  jurisdiction  to 
try  this  case.  Ot  our  own  motion  we  will  notice  the  want  of  jurisdic- 
tion of  the  court  a  qua. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  set  aside, 
and  it  is  now  ordered  that  this  buit  be  dismissed  at  plaintiffs'  costs  in 
both  courts. 


No.  5191. 

JOHK  HUGHBS  AND  WiFS  V,    CUARLBS  F.  CaRUTHBRS. 

Hbnkek,  Third  Opponent. 


Mrs.  Ann  M. 


The  motion  to  dismias  moat  be  ovemiled.    The  bond  being  for  the  amount  fixed  by  the  jodge 

a  quo  1b  therefore  aoffioient  to  maintain  the  appeaL 
The  lessor  can  not  seize  moyables,  belonging  to  a  third  person,  vhich  hare  been  removed 

from  the  leased  premises  irithin  fifteen  days  before  the  seiaore.    It  is  the  proper^  of 

the  lessee  alone  which  can  be  seised  under  snch  cironmstancea. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.   (Mlam,  J. 
Eomor  <&  Benediei,  for  plaintiffs  and  appellees.    B,  B,  Forman,  for 
defendant  and  appellant. 

On  Motion  to  Dismiss. 

LuDELiNG,  C.  J.  A  motion  to  dismiss  this  appeal  has  been  made  on 
the  ground  that  the  amount  of  the  bond  is  insufficient.  The  bond  la 
for  the  amount  fixed  by  the  judge.  It  is  therefore  sufficient  to  main- 
tain the  appeal. 

The  motion  is  refused. 

On  thb  Mbrits. 

LuDELiNGy  C.  J.  The  only  question  involved  in  this  case  is  the  right 
of  the  lessor  to  seize  movables  belonging  to  a  third  person,  which  have 
been  removed  from  the  leased  premises  within  fifteen  days  before  the 
seizure.  He  can  not.  C.  C,  art.  2709.  It  is  the  property  of  the  leasee 
alone  which  can  be  seized  under  such  circumstances. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  against  the  third  opponent  be  annulled,  and  that  there  be  jadg- 
ment  in  favor  of  the  third  opponent,  setting  aside  the  provisional 
seizure  of  her  property  for  costs  in  both  courts. 

Rehearing  refused. 
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No.  5182. 

Job  SitfiTH  V.  William  Durbridge.    Crescent  City  Live   Stock 
Landing  and  Slaughtkrhouse  CounpANY,  garnishee. 

That  the  Crescent  City  Live  Stock  Landing  and  Slanghterhonse  Company,  garnishee,  being 
an  incorporated  company,  is  subject  only  to  the  Jarisdiotion  of  the  Superior  District 
Court,  and  can  not  be  brought  into  the  Fifth  District  Court,  may  be  tme  as  regards 
original  process,  but  it  does  not  hold  irhen  the  company  is  made  garnishee.  The  court 
which  rendered  the  judgment  out  of  which  the  garnishment  process  springs,  necessarily 
has  jurisdiction  over  the  party  made  garnishee. 

The  objection  that  Durbridge,  the  defendant,  having  sued  the  garnishee  for  the  same  snltject 
matter  in  the  Sixth  District  Court,  no  other  court  could  obtain  jurisdiction  by  service  of 
citation  or  garnishment  process,  can  not  be  maintained.  The  plaintiff  is  not  bound  by 
any  proceedings  to  which  he  was  not  a  party,  and  as  he  was  not  a  party  to  the  suit  refer- 
red to.  the  decision  in  that  case,  wiiatever  it  may  be,  can  not  affect  his  rights. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Oullamf 
J.     T.  A,  Bartlette,  for  plaintiff  and  appellee.    Semmes  <&  Mott,  for 

Crescent  City  Live  Stock  Landing  and  Slaught^rhoase  Company,  gar- 
nishee, appellant.     Hays  &  New,  for  civil  sheriff. 

Morgan,  J.  Plaintiff  had  judgment  against  the  defendant  for  $8583, 
with  interest  and  costs.  He  issued  fieri  facias  and  made  the  Crescent 
City  Live  Stock  Landing  and  Slaughterhouse  Company  garnishees. 
The  company  answered  that  defendant  was  the  owner  of  eighty  shares 
of  their  capital  stock,  for  which  he  held  a  certificate.  These  shares 
were  seized  and  sold  by  the  sheriff.  The  shares  stood  in  the  name  of 
the  defendant  on  the  books  of  the  company  when  they  were  sold.  The 
sheriff  ruled  the  company  into  court  to  show  cause  why  the  shares 
should  not  be  transferred  to  Moore,  Janney  &  Hyams,  the  purchasers. 
The  rule  was  made  absolute  and  the  company  appeal. 

The  first  error  assigned  is  that  the  garnishee,  being  an  incorporated 
company,  is  subject  only  to  the  jurisdiction  of  the  Superior  District 
Court  of  this  city,  and  can  not  be  brought  into  the  Fifth  District  Court. 
This  may  be  true  as  regards  original  process,  but  it  does  not  hold  when 
the  compuny  is  made  garnishee.  The  court  which  rendered  the  judg- 
ment out  of  which  the  garnishee  process  springs,  necessarily  has  juris- 
diction over  the  party  made  garnishee. 

The  second  objection  is  that  Durbridge,  the  defendant,  having  sued 
the  garnishee  for  the  same  subject  matter  iu  the  Sixth  District  Court^ 
no  other  court  conld  obtain  jurisdiction  by  service  of  citation  or  gar- 
nishment process.  The  answer  to  this  is  that  the  plaintiff  id  not  bound 
by  any  proceedings  to  which  he  was  not  a  party,  and  as  he  was  not  a 
party  to  the  suit  referred  to,  the  decision  in  that  case,  whatever  it  may 
be,  can  not  affect  his  rights. 

Other  grounds  are  stated  in  the  brief  of  garnishees,  but  they  are  not 
'  contained  in  the  pleadings,  and  we  can  not  notice  them. 

Judgment  affirmed. 
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no_^  Octave  Reggio,  Curator,  v.  Blanciiin  &  Giraud. 

In  the  order  of  seisure  antl  sale  taed  oat  against  the  defendaota,  who  are  third  poeaesaora  of 

the  mortgaged  property,  there  are  two  fatal  defects : 
Fir»t—Ti\e  mortgageor  ia  not  made  party. 

S^eond—Tho  mortgage  does  not  contain  the  nonalienation  clanae. 
TIm  plaintiff  has  mistaken  hia  remedy.    It  is  in  a  hypothecary  action. 

APPEAL  irom  tbe  Fonrth  DiBtrict  Court,  pansh  of  Orleans.  Lyuchy 
J.  Samhola  db  Ducros,  for  plaintiff  and  appellee.  E.  H.  MeCaUb, 
for  defendants  and  appellants. 

Wtlt,  J.  This  is  an  order  of  seizure  and  sale  sued  out  against  the 
defendants,  who  are  third  possessors  of  the  mortgaged  property.  There 
are  two  fatal  delects : 

First — The  mortgageor  is  not  made  party. 

Second — The*  mortgage  does  not  contain  the  nonalienation  clause. 

The  plaintiff  has  mistaken  his  remedy.  It  is  in  a  hypothecary  action. 
C.  P.,  articles  68,  69  and  70. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  that  petitioner  be  dismissed  with  costs. 


No.  :J389. 
Michael  Duncan  v.  Mary  Duncan. 

The  plaintiff  in  thia  case  claims  title  to  a  certain  piece  of  property,  and  allegea  that  the 
defendant  is  nboat  to  take  forcible  possession  of  said  property,  wherefore  he  prays  that 
she  be  injoincd  fh)in  doing  so.  The  defendant  admits  that  the  property  described  in  the 
petition  was  conveyed  to  phuntiff  by  a  notarial  act,  but  apecially  avers  that,  although 
the  said  act  ostensibly  shows  title  in  plaintiff  to  the  whole  of  said  property,  yet  that  ahe 
is  in  truth  the  owner  of  one-half  of  it,  formiog  a  distinct  tenement,  and  pleads  her  right 
to  the  possession  of  it. 

The  defendant  introduced  in  evidence  the  written  act  of  transfer  ft-om  plaintiff  to  herself,  in 
which  plaintiff  declares  :  "  Said  house  stands  in  my  name,  but  I  have  no  interest  in  the 
same.  It  belongs  to  my  sister,  Mary  Duncan."  The  execution  of  this  act  was  proved 
before  a  notary  public  and  duly  registered. 

Tills  written  act  was  clearly  admissible,  and  certain  letters  and  parol  evidence  were  aliio 
properly  admitted  to  show  that  the  plaintiff,  for  a  length  of  time,  during  the  absence  of 
defendant  in  Europe,  recognized  her  right  to  the  property  ahe  claima,  by  acting  aa  her 
agent  and  collecting  and  remitting  to  her  moneys  c-ollected  from  time  to  time  for  the  rent 
of  that  property ;  and  also  to  define  the  property  and  describe  ita  locality. 

The  written  instrument  in  the  nature  of  a  counter  letter,  not  denied  hy  the  plalntilj^  nor  in 
any  manner  Impugned  by  him,  is  an  eliectual  bar  against  the  plaintiff's  pretensiona  to 
ownership  of  the  property. 

APPEAL  from  the  Eighth  District  Court,  parisli  of  Orleans.    Dibble^ 
J.    liandolph^  Singleton  dt  Browne,  for  plaintiff  and  appellant.     If. 
A,  Dooley,  for  defendant  and  appellee. 

Taliaferro,  J.    The  plaintiff  proceeded  by  injunction  to  restrain 
and  prohibit  the  defendant  from  disturbing  and  annoying  one  of  bis 
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teoaDts  by  saing  him  for  the  rent  of  certain  property,  which  the  plaio- 
titr  asserts  title  to,  and  the  rent  of  which  he  is  entitled  to.  He  alleges 
the  defendant  is  about  to  take  forcible  possession  of  the  property  in 
question  and  he  prays  that  sbe  be  injoined  from  8«>  doing. 

Tlie  defendant  puts  in  a  general  denial.  She  admits  that  the  prop- 
erty described  in  the  petition  was  conveyed  to  plaintiff  by  notarial  act 
before  William  Christy,  as  set  forth  in  the  petition,  but  she  specially 
avers  that  although  the  said  act  ostensibly  shows  title  in  the  plaintiff' 
to  the  whole  of  the  said  property,  yet  that  she  is  in  troth  the  owner  of 
the  one-half  of  it,  to  wit :  The  half  occupied  by  one  John  Blois,  the 
alleged  tenant  of  the  plaintiff,  and  comprised  within  the  lines  seven- 
teen feet  one  inch  and  two  lines  front  on  Prytania  street,  and  one 
hundred  and  ten  feet  ten  inches  in  depth,  together  with  all  the  build- 
ings and  improvements  thereon ;  and  slie  pleads  her  right  to  and 
ownership  of  the  said  property  and  her  right  to  the  possession  of  it. 
She  introduced  in  evidence,  in  support  of  her  right  to  the  property  she 
claims,  the  following  act: 

'^  Enow  all  men  by  these  presents  that  I,  Michael  Duncan,  of  the 

city  of  New  Orleans,  hereby  transfer  to  my  sister,  Mary  Duncan,  also 

living  in  the  city  of  New  Orleans,  a  certain  frame  house  and  lot  with 

all  its  appurtenances,  situated  on  Camp  or  Prytania  street,  and  known 

as  the  third  house  from  Calliope  street.     Said  house  stands  in  my 

name  bat  I  have  no  interest  in  the  same;  it  belongs  to  my  said  sister, 

Mary  Duncan. 

"  M.  DUNCAN." 
"  Witness:  Edward  Duncan." 

The  execution  of  this  act  was  proved  before  a  notary  on  June  18, 
1870,  and  duly  registered.  The  defendant  prays  a  dissolution  of  the 
injunction  and  for  one  thousand  dollars  damages.  The  court  below 
rendered  judgment  in  favor  of  defendant,  dissolving  the  injunction 
with  five  hundred  dollars  damages.    The  plaintiff  has  appealed. 

Several  bills  of  exceptions  were  taken  on  the  part  of  the  plaintiff. 
One  to  the  written  act  signed  by  the  plaintiff,  before  referred  to, 
recognizing  the  right  of  the  defendant  to  the  property  claimed  by  her, 
and  to  the  introduction  of  parol  evidence,  going  to  show  sayings  and 
doings  ot  the  plaintiff,  to  establish  title  in  the  defendant.  To  the  in- 
troduction by  defendant  of  various  letters  of  the  plaintiff  recognizing 
the  defendant's  title  to  the  property,  a  bill  of  exceptions  was  reserved. 
The  written  act  was  clearly  admissible,  and  the  letters  and  parol  evi- 
dence were  properly  admitted  to  show  that  the  plaintiff,  for  a  length 
of  time  during  the  absence  of  the  defendant  in  Europe^  recognized  her 
:#ight  to  the  property  she  claims,  by  acting  as  her  agent  and  colleeting 
and  remitting  to  her  moneys  collected  from  time  to  time  for  the  rent 
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of  that  property,  and  also  to  define  the  property  and  describe  its 
locality. 

The  defense  is,  we  think,  folly  made  oat.  The  written  instrament, 
in  the  nature  of  a  couDter  letter,  not  denied  by  the  plaintiff  nor  in  any 
manner  impugned  by  him,  is  an  effectual  bar  against  the  plaintifTs 
pretensions  to  ownership  of  the  property.  We  find  no  sufScient  ground 
for  increasing  the  damages  as  prayed  for  on  part  of  the  defendant. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 

Mr.  Justice  Mobgan  took  no  part  in  this  decision. 


No.  5212. 

Succession  of  £.  Cordbviollb  v.  John  Dawson.  Maris  Louise 
Remt  V,  The  Same.  Mrs.  Elizabeth  Martin  v.  The  Same.  (Cod- 
solidated.) 

In  1835,  the  marriage  contract  between  Mrs.  Elisabeth  Martin  and  John  Dawson,  which,  it 
is  claimed,  contains  a  ^'canttUutUm  of  dotory"  was  recorded  in  the  book  of  donations  in 
the  office  of  the  recorder  of  mortgages  in  New  Orleans,  and  it  is  contended  that  this 
preserved  the  registry  of  the  wife's  mortgage  on  the  property  of  her  hnsband,  and  giyas 
her  the  preference  to  the  proceeds  of  his  property  over  the  other  plaintiffs  and  contest- 
ants before  this  conrt. 

Article  1541,  Codb  of  1825,  is  invoked.  It  provides  that:  "  When  the  donation  comprehends 
property  that  may  be  legally  mortgaged,  the  act  of  donation,  as  well  as  the  act  of  accept* 
ance,  whether  the  acceptance  be  made  by  the  same  or  a  separate  act,  must  be  registered 
within  the  time  prescribed  for  the  registry  of  mortgages,  on  a  separate  book  for  that 
purpose,  by  the  register  of  mortgages,  which  book  shall  be  open  to  the  inspection  of 
all  parties  requiring  it." 

The  object  of  this  article  is  not  to  give  notice  of  the  wife's  mortgage  upon  her  husband^s 
property  for  the  protection  oi  her  dotal  or  other  rights,  but  to  operate  as  notice  of  tiie 
property  donated,  its  status,  and  the  inability  of  the  donor,  probably,  or  his  creditors,  to 
in  any  manner  affect  said  property.  It  relates  only  to  the  property  embraced  in  the  act 
of  donation,  its  title  and  character. 

The  wife's  mortgage,  as  to  her  husband's  property,  existed  without  the  registry,  but  when 
the  system  of  this  class  of  mortgages  was  changed,  registry  became  necessary,  and  some 
of  the  modes  prescribed  for  the  registry  of  the  various  kinds  of  mortgages  was  essentiaL 
The  registry  of  the  marriage  contract,  in  this  instance,  not  being  one  of  the  modes  pre- 
scribed, is  not  a  compliance  with  the  law  on  the  subject.  It  did  not  operate  or  preserve 
a  mortgage  before  tho  first  of  January,  1670,  and  there  is  no  law  giving  it  such  effect 
since  that  date. 

Because  the  ftinction  of  the  mortgage  office  and  its  records  is  to  preserve  mortgages,  it  does 
not  follow  that  the  direction  to  record  an  act  of  donation  in  a  book  of  donations  (oml- 
ceding  the  marriage  contract  in  this  instance  to  be  a  donation),  created  and  preserved  a 
mortgage  in  favor  of  the  donee— the  wife.  Mortgages,  to  be  preserved  and  effective,  as 
to  third  parties,  must  be  registered  in  the  book  and  in  tho  manner  prescribed  by  the  law 
for  that  purpose.    This  was  not  done  in  this  case. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier, 
J.     Charles  Lauque,  for  plaintiff  and  appellee.    S,  H.  MeCaMf,  for 
Mrs.  E.  Martin,  wife  of  John  Dawsoo,  appellant. 

Howell,  J.    The  main  question  in  these  cases  is  one  of  registry.   In 
1835  the  marriage  contract  between  Mrs.  Elizabeth  Martin  and  John 


NEW  OBLEANS,  MAT,  1874.  535 

SaooMtioii  of  CordevioUe  t.  Dawion. 

Dawson,  which,  it  is  claimed,  coDtainsa  "  constitation  of  dowry/'  was 
recorded  in  the  book  of  **  Donations  "  in  the  office  of  the  Recorder  of 
Mortgages  in  New  Orleans,  and  this,  it  is  contended,  preserved  the 
registry  of  the  wife's  mortgage  on  the  property  of  her  husband,  and 
gives  her  the  preference  to  the  proceeds  of  his  property  over  the  other 
plaintiffs  and  contestants  before  us. 

It  is  argued  in  her  behalf  that  her  mortgage  existed  under  the  Code 
of  1825  without  registry,  and  that  having  registered  the  marriage  con- 
tract, as  already  stated,  the  law  as  it  now  exists  is  complied  with.    In 
support  of  this  article  1541,  Code  of  1825,  is  invoked.    It  prescribes 
that:  *'  When  the  donation  comprehends  property  that  may  be  legally 
mortgaged,  the  act  of  donation,  as  well  as  the  act  of  acceptance, 
whether  the  acceptance  be  made  by  the  same  or  a  separate  act,  must 
be  registered  within  the  time  prescribed  for  the  registry  of  mortgages, 
in  a  separate  book  kept  for  that  purpose  by  the  register  of  mortgages, 
which  book  shall  be  open  to  the  inspection  of  all  parties  requiring  it.'^ 
The  object  of  this  article  is  not  to  give  notice  of  the  wife's  mortgages 
upon  her  husband's  property  for  the  protection  of  her  dotal  or  other 
rights;  but  as  notice  of  the  donation  of  the  property  donated,  its 
status  and  the  inability  of  the  donor,  probably,  or  his  creditors  to  in 
any  manner  affect  said  property.     It  relates  solely  to  the  property 
embraced  in  the  act  of  donation — its  title  and  character.    As  said  by 
the  wife's  counsel,  her  mortgage  existed,  as  to  her  husband's  property, 
without  the  registry  ;  but  when  the  system  of  this  class  of  mortgages 
was  changed,  registry  became  necessary  and  some  one  of  the  modes 
prescribed  for  the  registry  of  the  various  kinds  of  mortgages  was 
essential.    The  registry  of  the  marriage  contract,  in  this  instance,  not 
being  one  of  the  modes  prescribed,  is  not  a  compliance  with  the  law 
on  the  subject.     It  did  not  operate  or  preserve  a  mortgage  before  first 
January,  1870,  aod  there  is  no  law  giving  it  such  effect  since  that 
date. 

In  the  case  of  Bank  of  New  Orleans  v.  Toledano  &  Taylor,  20  An. 
571,  we  had  occasion  to  express  the  opinion  that  a  similar  registry 
under  the  article  was  intended  to  give  effect  to  the  donation  as  to 
third  persons.  And  we  do  not  now  think  that,  because  the  function  of 
the  mortgage  office  and  its  records  is,  as  agreed  by  counsel,  to  preserve 
mortgages,  therefore  the  direction  to  record  an  act  of  donation  in  a 
book  oi  donations  (conceding  the  marriage  contract  in  this  instance 
to  be  a  donation),  created  and  preserved  a  mortgage  in  favor  of  the 
donee — the  wife.  Mortgages,  to  be  preserved  and  effective  as  to  third 
persons,  must  be  registered  in  the  book  and  in  the  manner  specially 
prescribed  by  the  law  for  that  purpose.  Nor  do  we  say  that  a  *'  re- 
recordation  "  is  necessary  since  the  adoption  of  the  present  constitu- 
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tioD,  if  a  valid  one  was  made  prior  to  that  date.  We  do  not  think  the 
recording  of  the  marriage  contract  in  this  case  was  a  compliance  with 
the  law  relative  to  the  registry  of  mortgages,  so  as  to  affect  third 

persons. 

This  renders  it  unnecessary  to  pass  on  other  questions  presented  in 
the  two  appeals. 

Judgment  affirmed. 


No.  5004. 
J4ME8  M.  Lewis  t;.  Fairbanks  &  Gilman  and  D.  &,  J.  D.  £dwari>s. 

Where  the  iDdorserB  on  a  promissory  note  Me  saed,  it  is  not  necessary,  when  they  had  filed 
only  a  general  denial,  to  prove  their  signature,  the  note  having  heen  received  withoni 
objection.  ^ 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Saucier, 
J.     Clarke f  Bayne  &  Eenshaw,  for  plaintiff  and  appellee.     Hornor 
<&  Benedict f  for  defendant  and  appellant. 

Morgan,  J.    The  note  sued  on  is  in  the  following  words: 
"$2207  44.  New  Orleans,  October  18,  1873. 

''Thirty  days  after  date  we  promise  to  pay  to  the  order  of  Daniel  & 
J.  D.  Edwards  twenty-two  hundred  and  seven  dollars  and  forty-four 
cents,  value  received,  with  interest  at  the  rate  of  eight  per  cent,  per 
annum  from  maturity  till  paid. 

(Signed)  "FAIRBANKS  &  GILMAN." 

Indorsed :  Daniel  &  James  D.  Edwards. 

All  the  parties  to  the  note  were  sued,  and  judgment  asked  against 
them  in  eolido.  Daniel  &  James  D.  Edwards  pleaded  the  general  issue. 
On  the  tiial  the  note  sued  on  was  offered  in  evidence  and  received  with- 
out objection.  Judgment  was  rendered  as  prayed  tor.  D.  &  J.  D. 
Edwards  appeal.  The  error  assigned  is  that  the  indorsement  of  the 
Edwards  was  not  proved.  Their  answer  being  a  general  denial,  and 
the  note  having  been  offered  in  evidence  and  received  without  objec- 
tion, it  was  not  necessary  to  prove  their  signature.  The  case  of  Blum 
V.  Sallis,  24  An.  118,  relied  on  by  appellants,  does  not  apply.  There 
the  attempt  was  to  confirm  a  judgment  by  default,  plaintiff  claiming 
title  to  the  note  by  reason  of  the  indorsement  thereon.  The  suit  was 
not  against  the  indorser.  The  indorsement  was  plaintiffs'  title.  It 
was  under  this  state  of  facts  that  the  court  held  that  the  case  should 
be  remanded  in  order  to  prove  the  indorsement.  Here  it  ia  the  in- 
dorsers  who  are  sued,  and  we  repeat  it  was  not  necessary,  when  they 
had  filed  only  a  general  denial,  to  prove  their  signature,  the  note 
having  been  received  without  objection.  The  appeal  was  intended  for 
delay. 

Judgment  affirmed,  with  ten  per  cent,  damages  for  a  frivoloaa  appeal. 
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No.  5200. 
State  op  Louisiana,  ex  rel.  D.  A.  Weber,  v.  C.  L.  Fisher. 

The  aatbority  of  the  Governor  to  remove  a  tax  collector  and  appoint  a  successor,  has  been 
expressly  recognized  by  this  conrt  in  tbe  cases  of  Dougherty  and  of  Dayms,  25  An.  l7o 
reasons  can  be  seen  for  reversing  these  decisions. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  West 
Feliciana.  Hewea,  J.  Jury  trial.  Farrar  «&  Montgomery^  Olivier 
O.  Provosty,  district  attorney,  for  relator  and  appellant.  WicJcliffe  dk 
Powell^  for  defendant  and  appellee. 

Wtlt,  J.  This  is  a  controversy,  under  the  intrusion  law,  for  the 
office  of  tax  collector  for  the  parish  of  West  Feliciana.  The  defend- 
ant was  tax  collector  during  the  year  1873,  and  he  held  the  office  until 
February,  1874,  when  he  was  removed  by  the  Governor  and  the  relator 
appointed  in  his  place.  The  authority  of  the  Governor  to  remove  a 
tax  collector  and  appoint  a  successor,  has  been  expressly  recognized 
by  this  court  in  the  cases  of  Dougherty  and  Dayrus,  25  An. 

While  those  decisions  stand,  and  we  see  no  reason  to  reverse  them, 
the  defense  set  up  In  this  case  can  not  be  maintained. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  the  de- 
fendant be  annulled,  and  it  is  now  ordered  that  there  be  judgment  in 
favor  of  the  plaintiff,  decreeing  the  defendant  to  be  unlawfully  hold- 
ing the  office  of  tax  collector  and  restraining  him  from  further  pro- 
ceeding therein,  and  also  recognizing  D.  A.  Weber  as  the  lawful  tax 
collector,  entitled  to  the  office  and  all  the  papers,  documents  and  appur- 
tenancts  thereto  belonging.  It  is  further  ordered  that  the  defendant 
pay  costs  of  both  coarts. 


No.  :M07. 
M.  H.  Metkr  v.  a.  Frbdbrick. 

The  defendant  remoTed  to  the  citj  of  New  Orleans  a  certain  sawmill,  engine  and  other  flx- 
tnres,  ftom  mortgaged  premises  on  which  they  stood.  For  whioh  remoral  he  is  sued  in 
damages  hy  the  plaintiff,  who  claims  that  he  holds  on  the  tract  of  hmd  to  which  they  were 
attached  a  vendor's  privilege  and  special  mortgage.  The  removal  was  effected  under 
the  written  authority  of  one  of  the  owners  of  the  property.  Some  time  afterwards,  said 
sawmill,  engine  and  fixtures  were  purchased  hy  the  defendant,  who  had  removed  them 
in  the  manner  above  stated. 

At  the  time  of  the  sale  to  defendant,  said  objects  were  movable  property  and  in  no  way 
affeeted  by  the  mortgage. 

The  ikct  that  defendant  was  employed  by  the  owner  to  remove  the  property,  created  no  legal 
obligation  against  him  in  favor  of  the  mortgage  creditor,  nor  did  his  purchase  of  it  subse- 
quently have  that  effect. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     Tk^rd, 
J.    If.  Chrwotf  for  plaintiff  and  appellant.     0.  E,  Schmidt  dt  8e- 
ffherSf  for  defendant  and  appellee. 

Wtlt,  J.    The  plaintiff  sues  for  $2115  damages,  on  the  ground  that 
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he  Bnstained  losa  to  that  amouDt  by  the  illegal  act  of  the  defeodant 
in  tearing  down  a  sawmill  and  moying  off  and  selling  it  with  the 
engine,  fixtures  etc.,  from  a  tract  of  land  to  which  they  were  attached 
and  upon  which  he  held  a  vendor's  privilege  and  special  mortgage; 
that  without  the  sawmill  the  land  is  valueless,  and  that  the  damage 
sustained  is  equal  to  the  amount  of  the  mortgage.  The  court  rejected 
the  demand  and  the  plaintiff  appeals. 

The  defendant  removed  the  sawmill  and  fixtures  from  the  mortgaged 
premises  to  this  city  under  a  written  authority  from  George  Wameri 
one  of  the  owners  of  the  property.  When  he  bought  it  from  Warner, 
some  time  afterwards,  it  was  movable  property,  and  in  no  manner 
affected  by  the  mortgage.  The  fact  that  he  was  employed  by  the 
owner  to  remove  the  property  created  no  legal  obligation  against  him 
in  favor  of  the  mortgage  creditor ;  nor  did  his  purchase  of  it  subse- 
quently have  that  effect. 

Judgment  affirmed. 


/•no  ml  No.  3465. 

State  of  Louisiana  t;.  John  C.  Blohm  et  als. 

Thia  is  au  action  against  an  auctioneer  and  his  surety  on  his  bond  for  duties  on  sales. 

The  surety  should  hardly  be  heard  to  make  such  a  defense  as  the  one  set  up  in  thia  case— 
which  is,  that  the  bond  was  not  legal  at  the  time  of  the  defalcation  alleged  against  the 
principal,  because  said  principal  had  not  taken  out  the  license  and  the  oath  required  by 
law. 

Considering  that  the  principal  is  proved  to  have  acted  as  auctioneer  and  made  repeated  set- 
tlements under  oath,  as  required  by  law,  with  the  Auditor,  showing  the  amount  claimed 
to  be  due  the  State,  it  is  to  be  presumed,  as  against  the  surety,  that  he  complied  in  othet 
respects  with  the  law. 

The  prescription  of  one  and  two  years,  based  on  the  act  of  1869,  p.  45,  second  section,  does 
not  apply.  This  statute  is  not  understood  to  release  sureties  tram  any  liability  existing 
at  the  date  of  its  passage. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  L^u- 
mont,  J.  Homor  dt  Benedict,  for  plaintiff  and  appellee.  Says  ^ 
New,  for  defendant  and  appellant. 

Howell,  J.  The  State  sued  Blohm,  as  auctioneer,  for  duties  on  sales 
made  by  him,  and  joined  the  sureties  on  his  bond.  Judgment  was 
rendered  for  the  State,  and  Oberheaser,  one  of  the  sureties,  appealed. 

His  defense  is,  first,  that  the  bond  is  not  legal,  because  at  the  date  of 
the  defalcation  he  had  not  taken  out  the  license,  nor  taken  the  oath 
required  by  law.  This  is  a  detense  which  the  surety  should  hardly  be 
heard  to  make  as  to  his  principal.  But  as  the  principal  is  shown  to 
have  acted  as  auctioneer  and  made  regular  settlements  under  oath,  as 
required  by  law,  with  the  Auditor,  showing  the  amount  claimed  to  be 
due  the  State,  we  will  presume,  as  against  the  surety,  that  he  complied 
in  other  respects  with  the  law. 
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The  next  defense  is  the  prescription  of  one  and  two  years,  based  on 
the  act  of  1869,  p.  45,  the  second  section  of  which  provides:  ^'That 
within  twenty  days  after  the  passage  of  this  act,  in  the  parish  of  Or- 
leans, *  *  *  all  auctioneers'  bonds  at  present  in  force  shall  be 
deemed  to  expire,  and  the  sureties  thereon  shall  not  be  liable  on  any 
such  bond  for  any  act  of  the  principal  on  said  bond,  after  the  date  of 
their  expiration,  as  provided  by  this  act." 

The  act  which  fixed  the  liability  of  the  defendants  in  this  case  was 
committed  in  1868,  and  we  understand  the  last  clause  of  the  above 
statute  to  refer  to  the  acts  of  the  principals  occurring  after  the  date 
fixed  for  the  expiration  of  tlie  bonds,  and  not  to  release  sureties  from 
liability  existing  at  the  date  of  the  passage  of  the  statute.  The  prin- 
cipal on  this  bond  was  indebted  to  the  State  at  the  date  of  the  above 
statute,  and  its  language  does  not  convey  the  idea  that  the  surety  on 
bis  bond  was  thereby  released. 

Judgment  affirmed. 


No.  4818. 
Succession  of  Tobias  Drum.    On  opposition  of  C.  F.  Berbns. 

The  Judge  a  quo  erred  in  allowing  the  widow,  testamentary  executrix  in  this  ancoeaeion,  the 
homestead  of  $1000  in  addition  to  two  enme:  |215,  value  of  furniture,  and  $140,  rent* 
received  by  her.  Wliether  the  furniture  belonged  to  the  widow  or  not,  its  value,  accord- 
ing to  the  law,  must  be  deducted  from  the  homestead  allowance.  The  rent  also  should 
have  been  deducted. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  IiS8ot, 
J.  E.  Bermudes,  for  appellant.  Cotton  &  Levy,  for  appellee. 
HowKLL,  J.  The  widow  and  testamentary  executrix  of  the  deceased, 
filed  an  account  of  her  administration,  to  which  these  parties  made 
opposition.  Judgment  was  rendered  dismissing  the  oppositions  of  two 
of  the  opponents,  sustaining  that  of  the  third,  in  part,  by  striking  out 
Bome  items  on  the  account  and  reducing  others,  from  which  the  said 
opponent  C.  F.  Berens  appealed. 

The  first  point  made  by  him  is,  that  the  judge  a  quo  erred  in  allow- 
ing the  widow  the  homestead  of  $1000  in  addition  to  two  sums:  $215, 
▼alne  of  furniture,  and  $140  rent,  received  by  her.  His  position  is  cor- 
rect. Whether  the  furniture  belonged  to  the  widow  or  not,  its  value, 
according  to  the  law,  must  be  deducted  from  the  homestead  allowance. 
The  rent  also  should  have  been  deducted. 

The  other  points  made  by  him  are  not  sustained  by  the  law  and 
evidence. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  amended 
by  deducting  from  the  homestead  allowance  of  $1000,  the  sum  of  $355, 
consisting  of  $215,  value  of  furniture,  and  $140  rent,  received  by  the 
^widow,  and  as  thus  amended,  the  judgment  be  affirmed.  Costs  to  be 
paid  by  the  succession. 
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No.  ;«16. 
Fritz  Huppenbauer  v.  Louis  Durlin. 

When  a  reconyentional  demand  has  been  filed,  the  plaintiff  is  boond  to  take  notioe  of  Ito 
trial  and  of  all  adverse  defeDses  set  np  in  the  caose  'which  he  himself  has  oonunenoed 
against  his  adversary. 

In  tiiia  case  a  jary  was  prayed  for  by  defendant  The  case  was  tried  without  a  jury.  No  bill 
of  exceptions  was  taken  by  plaintiff  to  the  trial,  and  no  opposition  to  the  trial  without  * 
Jnry  was  made  by  either  party.  Under  such  circumstances,  this  court  will  presume  that 
a  trial  by  Jury  was  waived. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     CooUy^Z, 
Wenck  d  Eufft,  for  plaintiff  and  appellant.     TT.  H.  Bogers,  Samui^ 
P.  Blanc,  for  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff  brings  this  action  to  annul  a  contract 
of  lease  entered  into  between  himself  and  the  defendant  in  November 
1866.  The  case  was  commenced  in  the  District  Court  of  the  Parish  of 
Jefferson.  After  a  protracted  delay  and  a  loss  of  a  part  of  the  record, 
it  was  at  length  transferred  to  and  reinstated  in  the  Sixth  District 
Court.  The  answer  is  a  general  denial,  and  the  defendant  sets  up  are- 
conventional  demand  against  the  plaintiff  of  five  thousand  dollars. 

The  judgment  of  the  lower  court  dismissed  the  plaintiff's  claim  and 
awarded  judgment  in  favor  of  tlie  defendant  on  his  reconventional 
demand  lor  $2036,  with  interest,  from  which  the  }ilaintiff  appealed. 
The  appeal  was  devolutive  and  an  execution  issued.  The  plaintiff 
thf-reupon  injoined  the  sale  of  his  property  seized  under  the  execution, 
and  prayed  that  the  judgment  upon  which  it  issued  be  declared  null 
and  void.  After  the  appeal  was  taken,  it  was  set  aside  on  rule  in  the 
lower  court  on  the  ground  of  the  insufficiency  of  the  surety  on  the 
appeal  bond.  In  this  courts  on  motion,  the  appeal  was  dismissed  on  the 
same  ground.  23  An.  p.  739.  The  defendant  pleads  res  judicata,  and 
offers  in  this  court  the  record  of  the  injunction  suit,  No.  3336,  to  show 
that  in  that  case  as  in  the  one  at  bar  the  same  grounds  of  d^nse  are 
relied  upon  and  that  the  plaintiff  was  pursuing  two  modes  of  revision 
at  the  same  time,  one  by  appeal  and  the  other  by  action  of  nullity. 
The  plaintiff  objects  that  this  record  can  not  be  received  in  evidence 
in  this  court  as  it  makes  no  part  of  the  record  in  the  case  now  before 
this  court  on  appeal.  It  is  not  necessary  to  pass  upon  this  objection  as 
it  appears  that  the  plaintiff  relies  mainly  upon  the  ground  that  the 
case  was  tried  in  the  court  below,  without  the  proper  notice  to  him  of 
the  trial,  and  that  the  trial  took  place  without  a  jury  which  had  been 
prayed  for  and  allowed  by  the  court.  The  facts  seem  to  be  that  the 
plaintiff  himself  had  caused  the  case  to  be  transferred  to  the  Sixth  Dis- 
trict Court.  He  was  in  that  court  at  his  own  instance.  It  appears  that 
the  case  was  fixed  for  trial  by  the  clerk  and  called  np  for  trial  on 
the  seventeentli  of  November,  1870.    The  plaintiff  is  presumed  to  have 
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been  in  coart  by  liimHelf  or  counsel  and  to  have  had  Dorice  of  the  pro- 
ceediDgs  in  the  case.  1  Rob.  275;  ]0  Ad.  766.  When  a  recooventii>Dal 
demand  has  been  filed,  plaintiff  is  bound  to  take  notice  of  its  trial  and 
of  all  adverse  defenses  set  np  in  the  cause  which  he  himseU  has  com- 
menced against  his  adverttary.  13  An.  395.  In  this  case  a  jury  was 
prayed  for  by  the  defendant.  The  case  was  tried  without  a  jury.  No 
bill  of  exceptions  was  taken  by  the  plaintiff  to  the  trial  and  no  oppo- 
sition to  the  trial  without  a  jury  was  made  by  either  party.  In  such  a 
case  this  court  will  presume  that  a  trial  by  jury  was  waived.    8  An.  376. 

We  think  tiie  judgment  of  the  lower  court  has  not  done  injustice  to 
the  plaintiff. 

The  defendant  asks  an  amendment  of  the  judgment  by  increasing  it 
to  the  sum  of  five  thousand  dollars,  but  this  we  are  not  satisfied  he  is 
entitled  to. 

It  is  therefore,  ordered  and  decreed  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed  with  costs. 


No.  4897. 
Mrs.  a.  £.  Deblamc  v,  F.  Lbyasseur  et  al. 

Jadpoent  having  been  rendered  against  both  defendants  in  this  suit  by  an  heir  against  her 
tutor,  who  was  also  adraiulstrator,  and  his  aarety  on  the  two  bonds,  the  surety  alone  ap- 
pealed. The  tator  and  adninistrator  being  an  appellee,  the  prayer  of  the  pUintifC^  the 
other  appellee,  to  amend  the  judgment  against  him,  can  not  be  entertained. 

The  question,  raised  on  the  merits,  that  the  plaintiff,  being  a  married  woman,  was  not  anthor- 
ijsed  by  her  husband  to  bring  this  suit,  must  be  considered  as  settled  between  the  parties 
by  the  decision  on  the  motion  to  dismiss  the  appeal,  whioh  was  made  on  the  ground  of 
want  of  proper  parties— the  husband  not  having  been  Joined  in  the  petition  of  appeal. 
The  suit  having  been  commenced  by  the  wife,  assisted  by  her  husband,  citation  of  appeal 
to  her  was  soffioieut. 

The  Judgment  referred  to  as  an  estoppel  against  plaintiff's  action,  did  not  impose  upon  her 
the  condition  to  claim  certain  pieces  of  property  in  kind,  to  which  she  might  be  entitled, 
but  reserved  her  right  to  the  proceeds  in  case  she  failed  to  recover  said  property.  She 
has  alleged  and  shown  that  the  title  of  the  purchasers  waa  maintained  in  several  suits 
she  instituted.    She  therefore  can  exercise  her  second  right. 

Hie  otdection  that  the  security  can  not  be  sued  for  the  proceeds,  no  step  having  been  pre- 
viously taken  to  fix  the  liability  of  the  principal,  is  not  well  founded. 

This  objection  was  not  made  in  the  lower  court,  but  the  surety  adopted  and  Joined  in  the 
defense  made  by  the  principal,  and,  on  trial,  the  plaintiff  showed  by  the  returns  of  nuUa 
bona  on  one  or  two  /iari  /acUu  for  small  sums,  that  further  process  against  the  principal 
would  be  unavailing. 

The  tutor  states  that  he  obtained  the  individual  consent  of  persons  who  had  composed  a 
family  meeting  on  a  previous  oooasion,  to  make  use  of  the  capital  of  the  minor's  estate 
as  he  did.  This  is  not  Justifiable,  and,  according  to  our  law  and  Jurisprudence,  can  not 
be  allowed  in  favor  of  a  tutor  and  surety. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     lUaotf 
J.     Charles  Louque,  M.  E.  lAvaudais,  for  plaintiff  and  appellee. 
JS.  Cantbray^  Alphanse  Oanongej  for  defendant  and  appellant. 

On  Motion  to  Dismiss. 
Morgan,  J.    Thi^  action  was  instituted  by  a  married  woman,  assisted 
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and  authorized  by  her  huBband.  From  the  jadgmeot  rendered  againBt 
them,  the  defendants  appealed  by  petition.  Mrs.  Deblanc  alone  is 
cited. 

The  motion  is  now  made  to  dismiss  the  appeal  on  the  ground  of  want 
of  proper  parties — the  husband  not  having  been  joined  in  the  petition 
of  appeal.  The  suit  having  been  commenced  by  the  wife,  assisted  by 
her  husband,  citation  of  appeal  to  her  was  sufficient. 

The  motion  to  dismiss  is  therefore  denied. 


On  the  Merits. 

Howell,  J.  This  is  a  suit  by  an  heir  against  her  tutor,  who  was 
also  administrator,  and  his  surety  on  the  two  bonds. 

On  an  opposition  to  an  account  in  the  lower  court,  the  plaintiff  ob- 
tained a  judgment  against  the  administrator  for  $462  22  and  interest, 
with  a  reservation  of  her  right  to  claim  from  him  the  proceeds  of  cer- 
tain properties  sold  by  him,  in  case  she  failed  to  recover  the  said  prop- 
erties in  kind  from  the  several  purchasers.  She  instituted  suits  against 
those  parties,  and  the  title  of  one  of  them  having  been  maintained,  she 
abandoned  those  actions  and  instituted  this  for  the  proceeds.  Judg- 
ment having  been  rendered  against  both  defendants,  the  surety,  Levas- 
seur,  alone  appealed.  The  tutor  and  administrator  being  an  appellee,, 
the  prayer  of  the  plaintiff,  the  other  appellee,  to  amend  the  judgment 
as  to  him,  can  not  be  entertained. 

First — The  first  point  made  by  the  appellant,  the  surety,  is  that  the 
plaintiff,  a  married  woman,  was  not  authorized  by  her  husband  to 
bring  this  suit. 

Tliis  question  we  must  consider  as  settled  between  these  parties  by 
the  motion  to  dismiss  his  appeal,  which  was  decided  in  his  favor. 

Second — The  plaintiff  is  estopped  from  prosecuting  this  suit  against 
P.  0.  Peyroux,  the  tutor  and  administrator  not  having  yet  fulfilled  the 
conditions  imposed  upon  her  by  a  former  judgment  to  claim  in  kind 
the  properties. 

The  judgment  referred  to  did  not  impose  on  her  the  condition  to 
claim  the  properties,  but  reserved  her  right  to  the  proceeds  in  case  she 
failed  to  recover  the  property.  She  alleged  and  has  shown  that  the 
title  of  the  purchasers  was  maintained.  She  therefore  can  exercise  her 
reserved  right. 

Third — The  security  can  not  yet  be  sued  for  the  proceeds  of  the  sales, 
no  step  having  been  previously  taken  to  fix  the  liability  of  the  prin- 
cipal. 

This  objection  was  not  made  in  the  lower  court,  but  the  surety 
adopted  and  joined  in  the  defense  made  by  the  principal,  and  on  the 
trial  the  plaintiff  showed  by  the  returns  of  nuUa  bona  on  one  or  twa 
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fieri  fadas  for  small  biiidb  that  farther  process  against  the  principal 
will  be  aDavniling. 

Fourth — Farther  credits  sAonId  be  allowed  the  surety. 

The  judge  a  quo  allowed  credits  for  the  proceeds  of  a  certain  prop- 
erty relinquished  by  the  plaiutiff^  and  of  two  pieces  for  which  she  com- 
promised with  the  respective  purchasers,  taking  from  each  a  specific 
sum.  In  this  there  was  no  error.  He  also  allotrfMl  the  appellant  a  de- 
duction of  $833  13,  being  the  plaintiff's  propo'-tinn  of  a  sum  expended 
by  the  tutor  for  the  minors  under  his  charge.  Of  this  she  complained, 
and  says  that  if  ))e  made  such  expenditure  it  whs  taken  from  the  capi- 
tal, and  was  not  authorized.     In  this  she  is  correct. 

The  tutor  states  that  he  obtained  the  individual  consent  of  persons, 
who  had  composed  a  family  meeting  on  a  previous  occasion,  to  make 
nse  of  the  capital  of  the  minors'  estate  as  he  did.  This  is  not  justifi- 
able, and,  according  to  our  law  and  jorisprudence,  can  not  be  allowed 
in  favor  of  a  tutor  and  surety.  This  item  of  $833  13  was  improperly 
allowed. 

The  judge  seems  to  have  overlooked  a  credit  for  $21  10  given  by 
plaintiff  in  her  petition. 

The  amount  for  which  the  surety  is  shown  to  be  liable  is  made  up  as 
follows : 

Amount  of  judgment  on  opposition $462  22 

One-seventh  of  proceeds  of  sale,  $  13,685  41 ]  ,955  06 

CBBDiT.  $2,417  28 

Amount  admitted  in  petition $21  10 

One-seventh  of  proceeds  of  property  as  compro- 
mised by  plaintiff,  $4880  02 697  14— $718  24 

$1,699  04 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 

by  increasing  the  amount  thereof,  as  to  defendant  F.  Lavaaseur,  from 

$1371  91  to  $1699  04  against  said  Levasseur,  as  thus  amended  it  be 

affirmed  with  costs. 

Rehearing  refused. 


No.  5122. 
State  of  Louisiana  v,  Sam  Johnson. 

The  oontinnaiioe  of  a  caase  cornea  within  the  soimd  IoksI  discretion  of  the  Judge,  and  the 
facte  upon  which  he  proceeds  in  the  exercise  of  that  discretion  do  not  come  within  the 
review  of  this  court. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coupee.    Hewes,  J.    Criminal  case.    OUvier  Frovosty,  District  At- 
torney, for  the  State,  appellee.  B»  FMlUpSf  for  defendant  and  appellant. 
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St<ate  of  LouUiana  v.  Johnaon. 

Taliaferro,  J.  The  defeDdant,  coovicted  of  the  crime  of  murder, 
appeals  from  a  judgraenr  Bentencing  him  to  liard  labor  id  the  peniten- 
tiary for  life,  in  conformity  with  the  verdict  of  a  jury.  The  case  is  pre- 
sented by  two  bills  of  exceptions.  Each  of  these  was  taken  tf>  tbe 
ruling  of  the  court  rel using  the  defendant's  applications  tor  a  contion- 
ance  of  the  case.  The  continuance  of  a  cause  comes  within  the  soand 
legal  discretion  of  the  judge,  and  the  facts  upon  which  he  proceeds  in 
the  exercise  of  that  discretion  do  not  come:  under  the  review  of  this 
court.  It  is  therefore  ordered  that  the  judgment  appealed  from  be 
affirmed. 


No.  4739. 
HiaoiNB  &,  Maurer  «.  J.  C.  Wilnbr. 


^  1^  The  thing  leased  being  destroyed  in  part  by  fire,  the  defendant  had  the  right,  under  article 

9697  of  the  Revised  Code,  either  to  demand  a  dixninntion  of  the  price,  or  a  revoeatfon  «f 
the  lease.  He  preH^rred  the  latter.  In  aooording  to  the  d^ndant  the  exeroiae  of  a  idala 
legal  right,  the  court  below  committed  no  error. 

APPEAL  from  the  Fourth  District  Court,  parish  or  Orleans.    XyiMft, 
J.     Cotton  <&  Levy,  for  plaintiffs  and  appellants.     Lacey  &  BuUer, 
for  defendant  and  appellee. 

Wtly/  J.  On  the  seventeenth  August,  1871,  the  plaintiffs  leased  to 
the  defendant  a  cotton  pickery,  on  Tchoupitoulas  street,  for  twelve 
months,  at  one  hundred  and  twenty-five  dollars  per  month,  evidenced 
by  notes  of  the  defendant.  On  the  seventeenth  April,  1872,  the  leased 
premises  were  in  part  destroyed  by  fire,  and  on  the  twenty -fourth  daj 
of  the  same  month  the  defendant  notified  the  plaintiffs  of  the  fire,  and 
after  tendering  eighty-three  dollars  and  sixty- three  cents,  the  balance 
of  rent  due  at  that  date,  demanded  a  revocation  of  the  lease  and  the 
return  of  the  notes. 

This  proposition  was  refused  and  the  plaintiffs  brought  this  suit  to 
collect  the  rent.  The  defendant  set  up  his  demand  for  the  annulment 
of  the  lease,  and  prayed  in  reconvention  that  plaintiffs  be  required  to 
return  to  him  the  five  outstanding  rent  notes.  There  was  judgment 
for  the  defendant  and  the  plaintiffs  appeal. 

We  see  no  error  in  the  judgment.  The  thing  leased  was  destroyed 
in  part  by  fire,  and  the  defendant  had  the  right,  under  article  2697,  of 
the  Revised  Code,  either  to  demand  a  diminution  of  the  price  or  a 
revocation  of  the  lease.  He  preferred  the  latter.  In  according  the 
defendant  the  exercise  of  a  plain  legal  right,  the  court  below  commit- 
ted no  error.    Penn  v,  Kearny,  21  An.  21. 

Judgment  affirmed. 
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Fleming  &  Btldwln  ▼.  Soott  and  Ida  Watson. 


No.  5084. 

Fleming  &  Baldwin  v.  Scott  and  Ida  Watson.    Matilda  J.  Bowie 

et  als.  V,  The  same.     (Consolidated.) 

It  is  objooted  that  parol  evidenoe  should  not  have  been  received  to  prove  the.aotaal  boond- 
aries  of  Hollywood  plantation,  because,  in  the  old  records  of  the  parish,  in  which  Holly- 
wood is  referred  to,  the  lands  constitnting  that  place  are  described,  and  to  receive  parol 
evidenoe  to  vary  or  contradict  these  records  is  prohibited.  This  is  an  error.  The 
boundaries  or  limits  of  Hollywood  might  be  changed  at  will  by  its  owner,  if  he  also 
owned  the  adjoioing  tracts  of  land,  and  the  evidence  received  was  to  show  that  the 
bonndarles  of  Hollywood  plantation,  as  well  known  in  1868,  1869,  were  different  fh>m 
what  they  had  been  eighteen  or  twenty  years  I>efore. 

The  act  of  sale  shows  that  the  Hollywood  plantation  was  sold  as  a  separate  and  distinct 
thing,  as  a  field  inclosed,  with  known  and  well  defined  limits,  and  the  evidenoe  was  to 
establish  said  limits.    That  is  certain,  which  can  be  made  certain. 

It  is  also  objected  that  a  partition  of  real  estate  can  not  be  established  by  pai'ol,  and  there- 
fore, that  testimony  to  show  that  the  field  had  been  actually  divided  and  taken  into  the 
possession  of  the  heirs,  should  not  have  lieeu  received.  No  valid  force  can  be  given  to 
this  objection. 

There  is  written  proof,  by  authentic  acts,  that  the  partition  had  been  made.  The  testimony 
was  to  prove  the  fact  of  the  actuiU  division  of  the  field  and  of  the  possession  by  one  of 
the  parties  of  his  third  share  under  said  partition.    The  evidence  was  properly  received. 

It  was  further  objected  that  parol  evidence  should  not  have  been  received  to  prove  an  error 
in  the  description  of  the  lands  sold  to  Fleming  St.  Baldwin.  If  that  be  true,  it  would 
be  unfortunate  indeed,  for  there  could  hardly  be  any  other  mode  to  prove  a  wrong 
description. 

This  is  not  an  attempt  to  prove,  by  parol,  a  sale  of  immovable  property,  nor  to  contradict  a 
valid  existiug  instrument,  but  to  show  that,  by  accident  or  negligence,  the  instrument  in 
question  has  not  been  made  the  actual  depository  of  the  intention  of  the  contracting 
parties.    Ex  neeetgUaU  rei,  parol  evidence  should  be  received. 

It  is  on  this  ground  that  testimony  is  let  in  to  prove  fraud  in  every  kind  of  transaotion. 
Cases  of  error  are  sometimes  kindred  to  those  of  f^aud,  and  should  be  governed  by  the 
same  rules.  Is  it  not  an  actual  fraud  to  claim  an  undue  benefit  and  advantage  from  a 
mere  mistake,  contrary  to  the  real  intention  of  the  parties  to  the  contract? 

The  evidence  shows  that  there  was  an  error  in  the  description  of  the  property  in  the  deed  to 
Fleming  &.  Baldwin  to  the  extent  that  it  conflicts  with  Hollywood  plantation.  The 
otiier  plaintiffs  are  concluded  by  their  own  renunciation  and  ratification  on  record,  and 
which  they  can  not  now  oppose. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Ten- 
sas. Hough,  J.  T,  P.  Farrar,  W,  B.  Spencer^  A.  N.  Ogden,  for 
plaintiffs  and  appellees.  J*.  Aroni  and  T.  P.  Clinton,  for  defendants 
and  appellants. 

LuDELiNG,  C.  J.  This  litigation  was  commenced  by  Fleming  & 
Baldwin  suing  for  a  partition  of  a  part  of  the  Hollywood  plantation. 
Matilda  J.  Bowie  et  als.  also  filed  a  suit  against  defendants  and  prayed 
for  a  partition  and  for  the  fixing  of  the  boundaries  between  their 
estates.  Fleming  &  Baldwin  then  intervened  in  said  suit  and  joined 
in  the  prayer  of  petitioners.  The  object  of  these  suits  is  to  fix  the 
boundaries  of  the  lands  belonging  to  the  parties  to  the  suits. 

The  facts,  which  give  rise  to  the  controversy,  are  as  follows :  Flem- 
ing &  Baldwin,  transferees  of  an  obligation  made  by  John  Ruth  and 
wife,  in  favor  of  the  Bank  of  Louisiana,  instituted  suit  thereon  against 
the  heirs  of  Ruth  and  obtained  judgment  against  them.  To  secure 
35 


J4  840 

•  26~  545 
dll2  164| 
114  823i 

26  545 
116  055 


50   38S 


544  SUPREME  COURT  OF  LOUISIANA, 

state  of  LoaUUna  v.  Johnaon. 

Taliaferro,  J.  The  defeDdant,  coovicted  of  the  crime  of  murder, 
appeals  from  a  judgment  sentencing  him  to  hard  lahor  in  the  peniten- 
tiary for  life,  in  conformity  with  the  verdict  of  a  jury.  The  case  is  pre- 
sented by  two  bills  of  exceptions.  Each  of  these  was  taken  to  the 
ruling  of  the  court  relusing  the  defendant's  applications  for  a  coDtinn- 
ance  of  the  case.  The  continuance  of  a  cause  comes  within  the  sound 
legal  discretion  of  the  judge,  and  the  facts  upon  which  he  proceeds  in 
the  exercise  of  that  discretion  do  not  come,  under  the  review  of  this 
court.  It  is  therefore  ordered  that  the  judgment  appealed  from  be 
affirmed. 


No.  4739. 

HiGGINB  &   MaURBB  V.  J.   C.   WiLNBR. 


^  ^  The  thing  leased  being  destroyed  in  part  by  fire,  the  defendant  had  the  right,  under  article 

9607  of  the  Revised  Code,  either  to  demand  a  diminntion  of  the  price,  or  a  revocation  «f 
the  lease.  He  preferred  the  latter.  In  aooording  to  the  defendant  the  exercise  of  a  plain 
legal  right,  the  court  below  committed  no  error. 

APPEAL  from  the  Fourth  District  Court,  pariah  or  Orleans.    Lynekf 
J.     Cotton  <&  Levy,  lor  plaintiffs  and  appellants.     iMcey  &  Butler, 
for  defendant  and  appellee. 

WxLY,  J.  On  the  seventeenth  August,  1871,  the  plaintiffs  leased  to 
the  defendant  a  cotton  pickery,  on  Tchoupitoulas  street,  for  twelve 
months,  at  one  hundred  and  twenty-five  dollars  per  month,  evidenced 
by  notes  of  the  defendant.  On  the  seventeenth  April,  1872,  the  leased 
premises  were  in  part  destroyed  by  fire,  and  on  the  twenty -fourth  day 
of  the  same  month  the  defendant  notified  the  plaintiffs  of  the  fire,  and 
after  tendering  eighty -three  dollars  and  sixty- three  cents,  the  balance 
of  rent  due  at  that  date,  demanded  a  revocation  of  the  lease  and  the 
return  of  the  notes. 

This  proposition  was  refused  and  the  plaintiffs  brought  this  suit  to 
collect  the  rent.  The  defendant  set  up  his  demand  for  the  annulment 
of  the  lease,  and  prayed  in  reconvention  that  plaintiffs  be  required  to 
return  to  him  the  five  outstanding  rent  notes.  There  was  judgment 
for  the  defendant  and  the  plaintiffs  appeal. 

We  see  no  error  in  the  judgment.  The  thing  leased  was  destroyed 
in  part  by  fire,  and  the  defendant  had  the  right,  under  article  2697,  of 
the  Revised  Code,  either  to  demand  a  dimination  of  the  price  or  a 
revocation  of  the  lease.  He  preferred  the  latter.  In  according  the 
defendant  the  exercise  of  a  plain  legal  right,  the  oourt  below  commit- 
ted no  error.    Penn  t;,  Kearny,  21  An.  21. 

Judgment  affirmed. 
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No.  5084. 

Fleming  &  Baldwin  v.  Scott  and  Ida  Watson.    Matilda  J.  Bowie 

et  als.  V,  The  same.    (Consolidated.) 

It  is  ot()6oted  that  parol  evidence  should  not  have  been  received  to  prove  the.  actual  bound- 
aries of  Hollywood  plantation,  because,  in  the  old  records  of  the  pariah,  in  which  Holly- 
wood is  referred  to,  the  lands  constituting  that  place  are  described,  and  to  receive  parol 
evidence  to  vary  or  contradict  these  records  is  prohibited*  This  is  an  error.  The 
boundaries  or  limits  of  Hollywood  might  be  changed  at  will  by  its  owner,  if  he  also 
owned  the  adjoining  tracts  of  land,  and  the  evidence  received  was  to  show  that  the 
boundaries  of  Hollywood  plantation,  as  well  known  in  1868, 1869,  were  difltorent  ftom 
what  they  had  been  eighteen  or  twenty  years  before. 

The  act  of  sale  shows  that  the  Hollywood  plantation  was  sold  as  a  separate  and  distinct 
thing,  as  a  field  inclosed,  with  known  and  well  defined  limits,  and  the  evidence  was  to 
establish  said  limits.    That  is  certain,  which  can  be  made  certain. 

It  is  also  objected  that  a  partition  of  real  estate  can  not  be  established  by  parol,  and  there- 
fore, that  testimony  to  show  that  the  field  had  been  actually  divided  and  taken  into  the 
possession  of  the  heirs,  should  not  have  been  received.  No  valid  force  can  be  given  to 
this  objection. 

There  is  written  proof,  by  authentic  acts,  that  the  partition  had  been  made.  The  testimony 
was  to  prove  the  fact  of  the  actual  division  of  the  field  and  of  the  possession  by  one  of 
the  parties  of  tus  third  share  under  said  partition.    The  evidence  was  properly  received. 

It  was  further  objected  that  parol  evidence  should  not  have  been  received  to  prove  an  error 
in  the  description  of  the  lands  sold  to  Fleming  Sc  Baldwin.  If  that  be  true,  it  would 
be  unfortunate  indeed,  for  there  could  hardly  be  any  other  mode  to  prove  a  wrong 
description. 

Thia  is  not  an  attempt  to  prove,  by  parol,  a  sale  of  immovable  property,  nor  to  contradict  a 
▼alid  existing  instrument,  but  to  show  that,  by  accident  or  negligence,  the  instrument  in 
question  has  not  been  made  the  actual  depository  of  the  intention  of  the  contracting 
IMurties.    Ex  neeeuitate  rei,  parol  evidence  should  be  received. 

It  ia  on  this  ground  that  testimony  is  let  in  to  prove  fraud  in  every  kind  of  transaction. 
Cases  of  error  are  sometimes  kindred  to  those  of  fraud,  and  should  be  governed  by  the 
same  rules.  Is  it  not  an  actual  fraud  to  claim  an  undue  benefit  and  advantage  from  a 
mere  mistake,  contrary  to  the  real  intention  of  the  parties  to  the  contract? 

The  evidence  shows  that  there  was  an  error  in  tiie  description  of  the  property  in  the  deed  to 
Fleming  Sc  Baldwin  to  the  extent  that  it  conflicts  with  Hollywood  plantation.  The 
other  plaintiffs  are  concluded  by  their  own  renunciation  and  ratification  on  record,  and 
which  they  can  not  now  oppose. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Ten- 
sas. Hough,  J.  T.  P.  Farrar,  W,  B.  Spencer,  A.  N,  Ogden,  for 
plaintiffs  and  appellees.  J.  Aroni  and  T.  P.  Clinton,  for  defendants 
and  appellants. 

ILiUDBLING,  C.  J.  This  litigation  was  commenced  by  Fleming  & 
Baldwin  sning  for  a  partition  of  a  part  of  the  Hollywood  plantation. 
Matilda  J.  Bowie  et  als.  also  filed  a  snit  against  defendant)^  and  prayed 
for  a  partition  and  for  the  fixing  of  the  boundaries  between  their 
estates.  Fleming  &  Baldwin  then  intervened  in  said  suit  and  joined 
in  the  prayer  of  petitioners.  The  object  of  these  suits  is  to  fix  the 
boundaries  of  the  lands  belonging  to  the  parties  to  the  suits. 

The  facts,  which  give  rise  to  the  controversy,  are  as  follows :  Flem- 
iD^  &  Baldwin,  transferees  of  an  obligation  made  by  John  Ruth  and 
^wife,  in  favor  of  the  Bank  of  Louisiana,  instituted  suit  thereon  i^ainst 
the   beirs  of  Ruth  and  obtained  judgment  against  them.    To  secure 
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Baid  debt  a  mortgage  existed  qh  the  LocostlaDd  plantatioD,  and  also 
on  a  pfirt  of  what  is  now  Hollywood  plantation.  From  this  jadgmeii^ 
the  heirs  of  Ruth  appealed,  and  pending  the  appeal  the  parties  com* 
promised  their  differences.  Fleming  &  Baldwin  agreed  to  bay  the 
Locimtland  plantation  for  $92,851),  fifteen  thousand  dollars  cash  aaA 
ih.e  biilance  to  be  credited  on  their  judgment  against  the  heirs  in  full 
•alisfaotioQ  thereof.  And  the  heirs  of  Bath,  being  of  age,  oonaented 
to  the  sale  and  settlement  of  said  judgment. 

Scott  and  Ida  Watson  had  a  judgment  against  John  K.  Rath,  one  of 
the  heirs  of  John  and  Ann  S.  Ruth,  with  a  judicial  mortgage  upon  thi^ 
interest  of  sadd  John  K.  Ruth  in  all  the  lands  of  said  socceasion* 
They  also  compromised  with  him  by  taking  from  him  the  '*  north- 
western third  "  of  Hollywood  plantation,  which  said  John  K.  Ruth 
was  then  in  possession  of  under  a  partition,  made  between  the  heirs  of 
Ruth,  all  of  age,  on  the  first  of  January,  1868,  long  anterior  to  the  sal^ 
to  Flemiug  &  Baldwin. 

The  said  to  Scott  and  Ida  Watson  was  made  on  the  twenty-ninth  of 
October^  1869,  and  the  sale  to  Fleming  &  Baldwin  was  made  on  the 
first  of  November,  1869.  Both  deeds  were  passed  before  the  same 
recorder  in  the  parish  of  Tensas,  and  thus  were  recorded  on  the  seoon4 
of  November,  1869. 

During  many  years  before  the  partition  and  sales  above  mentioned 
were  made,  John  Ruth  was  the  owner  of  several  plantations,  three  of 
which  were  the  Cypress  Grrove,  Hollywood  and  Locnstland  planta- 
tions. The  latter  two  are  tlie  subjects  of  this  litigation.  The  firat  is 
mentioned  only  because  it  forms  the  boundary  of  the  Hollywood  plan* 
tion  on  one  side.  After  Mr.  Ruth  had  acquired  these  estates  it  seema 
he  changed  the  boundaries  of  the  Locnstland  and  Hollywood  planta- 
tions. The  Hollywood  plantation  was  the  *'  home  place  "  of  Mr.  Roth,, 
and  from  the  evidence  in  the  record  it  appears  that  for  nearly  a  fifth 
of  a  century  it  had  fixed  and  well  defined  boundaries.  This  plantation 
was  separated  from  the  Cypress  Grove  at  first  by  a  fence,  afterwards 
by  a  levee,  upon  which  a  hedge  was  planted;  from  the  Locnstland  it 
was  separated  by  the  Hempfield  lane.  The  places  were  worked  and 
managed  by  different  laborers  and  managers  as  distinct  plantatioi^a* 
The  Hollywood  plantation  contained  9000  acres  of  land,  1800  aoree- 
whereof  were  cultivated.  What  constituted  Hollywood  plantation 
was  well-known  in  the  community,  and  its  boundaries  and  limits  were 
established, ^beyond  controversy,  by  a  number  of  witnesses.  It  wae 
this  estate,  the  Hollywood  plantation,  which  was  partitioned  in  Jan- 
uary, 1869,  among  the  heirs  of  Ruth^  and  of  which  John  K.  .Butl| 
received  the  ''  northwestern  third,"  "  being  that  part  thereof  fronting 
on  Lake  St.  Joseph  and  adjoining  Cypress  Grove  plantation,"  etc. 
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TlM'r^eqtiinai]^  shows  that  tbebei^s  weyib  iitito  i)08se«8ioD  pf  their 
.{MMTtioQs  of  the  laocU;  that  John  K.  Both  took  aotaal  possession  of  tl^e 
tbicd  of  the  cleaire^  land,  *'  being  that  pm't  fronting  on  Lake  St- 
Jloa^pib  and  adjoining  Cypress  Grove  plantation,"  with  the  assent  of  4^1 
the  beirs,  and  that  he  sold  and  delivered  the  same  to  Seott  and  Ida 
'Watson,  as  already  stated;  that  his  said  vendees  had  been  in  the  quiet 
possession  thereof  a  oonsiderable  time  before  any  pretensions  were  set 
up  against  them  by  the  plaintiffs.  It  fnrther  appears  that,  before  the 
purchase  of  Fleming  &  Baldwin,  they  weie  iaformed  that  the  Looust- 
land  plantation  only  contained  about  seven  hundred  acres  of  dear^ 
land,  and  that  when  thc^  bought  they  must  have  believed  that  w|ts 
the  quantity  of  cleared  land  they  were  buying;  that  they  took  posses- 
sion of  that  quantity  and  set  up  no  pretension  or  claim  to  any  part  of 
Hollywood  until  nearlv  two  years  after  their  purchase.  These  C€»- 
.temporaneons  acts  of  the  parties  show  how  they  interpreted  the  parU- 
tion  and  acts  of  sale  between  themselves. 

It  is  objected  that  parol  evidence  should  not  have  been  received  to 
prove  the  actual  boundaries  of  Hollywood  plantation,  because,  on  the 
old  records  of  the  parish,  in  which  Hollywood  is  referred  to,  the  lands 
ooostitutii^g  that  place  are  described,  and  to  receive  parol  evideoce  to 
vary  or  contradict  those  records  is  prohibited.  This  is  an  error.  Tbe 
bonndaries  or  limits  of  Hollywood  might  be  changed  at  will  by  its 
owner,  if  he  also  owned  the  adjoining  tracts  of  land;  and  the  evidence 
received  was  to  show  that  the  boundaries  of  Hollywood  plantation  as 
well  known  in  1868  and  1869,  were  different  from  what  they  had  been 
eigfhteen  or  twenty  years  before.  The  act  of  sale  shows  that  the  Hol- 
lywood plantation  was  sold  as  a  separate  and  distinct  thing,  as  a  field 
inclosed,  with  known  and  well  defined  limits,  and  the  evidence  was  to 
eatablish  said  limits.    That  is  certain,  which  can  be  made  certain. 

It  was  also  objected  that  a  partition  of  real  estate  can  not  be  estab- 
lished by  parol,  and^  therefore^  that  testimony  to  show  that  the  field 
had  been  actually  divided  and  taken  into  the  possession  of  the  heirs^ 
ahonld  not  have  been  received.    There  is  written  proof  that  the  parti- 
tion had  been  made.    John  K.  Butb,  in  his  act  of  sale  to  Scott  and  Ida 
Watson,  so  declares,  and  the  renunciation  of  his  co-heirs  of  their  rights 
to  the  said  third  of  Hollywood,  und  their  ratification  of  said  sale  to 
Scott  and  Ida  Watson,  declares  and  recognizes  the  said  partition. 
The  testimony  was  to  prove  the  fact  of  the  actual  division  of  the  field 
and  of  the  possession  of  John  K.  Buth  of  his  third,  under  said  partition. 
y^e  think  the  evidence  was  properly  received.   It  was  further  objected 
lAiat  parol  evidence  should  not  have  been  received  to  prove  an  error 
in  the  description  of  the  lands  sold  to  Fleming  &  Baldwin.    If  that  be 
trvLe,  it  would  be  unfortunate  indeed,  for  there  could  hardly  be  any 
othiar  mode  to  jprove  a  wroog  dqscripti^iD. 
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Fleming  &.  Baldwin  ▼.  Soott  and  Id*  Watson. 

''This  is  not  an  attempt  to  prove,  by  parol,  a  sale  of  immovable 
property,  nor  to  contradict  a  valid  existing  instrament,  bot  to  show 
that  by  accident  or  negligence  the  instrument  in  question  has  not  been 
made  the  actual  depository  of  the  intention  and  meaning  of  the  con- 
tracting parties.'^  Ex  necessitate  m,  parol  evidence  should  be  received. 
It  is  on  this  ground  that  testimony  is  let  in  to  prove  fraud  in  every 
kiud  of  transaction.  Cases  of  error  are  sometimes  kindred  to  those  of 
fraud  and  sliould  be  governed  by  the  same  rules.  Is  it  not  an  actual 
fraud  to  claim  an  undue  benefit  and  advantage  from  a  mere  misiake, 
contrary  to  the  real  intention  of  the  parties  to  the  contract  f  2  La.  3 ; 
4  An.  441 ;  9  An.  29 ;  15  La.  311  ;  4  Starkie  Ev.  10  and  18. 

The  evidence  shows  that  there  was  an  error  in  the  description  of  the 
property  in  the  deed  to  Fleming  &  Baldwin  to  the  extent  that  it  con- 
flicts with  Hollywood  plantation.  The  other  plaintiffs  are  conclnded 
by  their  renunciation  and  ratification  made  in  the  deed  of  sale  from 
John  E.  Ruth  to  Scott  and  Ida  Watson, 

It  is  therefore  ordered  aod  adjudged  that  the  judgment  of  the  lower 
-court  be  annulled,  and  that  there  be  judgment  in  favor  of  the  defend- 
ants, rejecting  the  plaintiffs'  and  intervenors'  demands,  with  costs  in 
both  courts.  It  is  further  ordered  that  defendants  be  quieted  and 
maintained  in  their  possession  of  the  northwestern  third  part  of  the 
Hollywood  plantation. 


Wylt,  J.,  dissenting,    I  dissent  in  this  case,  and  reserve  the  right  to 
file  my  reasons  hereafter. 
Rehearing  refused. 


No.  5290. 
State  ex  rel.  L.  B.  Claiborne  v.  Charles  Parlangb. 

The  relAtor,  in  this  case,  was  duly  elected  or  appointed  to  the  office  he  claims  on  the  second 
of  December,  187%  in  the  only  manner  then  known  to  the  law.  The  act  oi  the  Legialatare 
of  March  9, 1874,  changing  the  mode  of  appointment  can  not  be  constmed  so  as  to  make 
it  retroactive.  It  most  be  nnderstood  to  apply  to  parishes  where  appointments  to  that 
office  had  not  been  made  by  the  police  Juries,  or  where  vacancies  existed. 

In  this  instance  the  office  of  district  attorney  pro  tempore  had  been  filled  and  the  inounbent's 
term  of  office  had  not  expired.  The  act  of  March  9, 1874,  does  not  abolish  the  office  of 
district  attorney  pro  tempore,  but  only  alters  the  mode  of  appointing  to  that  office. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Point 
Coupee.  HeweSjZ,  T.  O.  Provoafj^,  District  Attorney.  YoisiABar- 
^Ison,  Barrow  dt  Pope  and  A,  Voorhies,  for  relator  and  appellant.  Sd. 
ThilUps  and  Charles  Parlange^  in  propria  persona^  defendant  and  ap- 
pellee. 

Taliaferro,  J.    This  action  is  brought  under,  the  intrusloo  law* 
The  relator  alleges  that  he  was  duly  elected  and  appointed  by  the 
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State  ex  rel.  Claiborne  y.  Farlange. 

police  jury  of  the  parish  of  Point  Coupee  on  the  second  day  of  De- 
cember, 1872,  district  attorney  pro  tempore  for  the  said  parish  of  Point 
Coupee.  He  complains  that  the  defendant  has  intruded  into  and 
usurps  said  office,  and  claims  the  right  to  perform  the  duties  and* 
receive  the  salary  and  emoluments  of  said  office  to  tbe  annoyance  and 
injury  of  the  relator.  He  pra.ys  judgment  recognizing  him  as  the  legal 
district  attorney  pro  tempore  of  said  parish,  and  tliat  defendant  be 
iiVJoined  from  exercising  any  of  the  functions,  or  discharing  any  of  the 
duties  of  the  said  office.  The  defendant  filed  a  peremptory  exception 
to  the  relator's  right  to  stand  in  judgment,  and  denies  that  he  has  any 
interest  whatever  in  the  subject  matter,  and  that  relator  shows  any 
clause  of  action. 

There  was  judgment  in  favor  of  the  defendant  and  the  plaintiff  has 
appealed.  By  his  exception  the  defendant  admits  the  allegations  of 
the  petition  ;  but  he  rests  his  defense  upon  the  act  of  the  Legislature 
of  the  ninth  of  March,  1874,  which  repeals  those  sections  of  the  Re- 
YiBcd  Statutes  providing  for  the  appointment  of  district  attorneys  pro 
tempore  for  the  parishes  by  the  police  juries,  and  provides  for  tbe 
appointment  of  those  officers  by  the  Governor.  The  defendant  urges 
that  by  the  enactment  of  that  law  the  relator  became  functus  officio. 
But  the  relator  argues  that  the  act  of  1874  does  not  repeal  the  act  of 
1868,  establishing  the  office  of  district  attorney  pro  tempore,  and  hav- 
ing been  appointed  under  that  act  by  the  police  jury,  as  directed  by 
law,  his  tenure  of  office  is  not  affected  by  the  change  made  in  the 
manner  of  appointing.  The  relator  further  contends  thac  the  act  of 
ninth  of  March,  1874,  is  void  according  to  article  114  of  the  State  con- 
stitution, as  it  does  not  declare  its  object  in  the  title. 

We  think  the  position  assumed  by  the  relator  that  the  change  made 
in   the  manner  of  appointing  district  attorneys  pro  tempore  for  the 
parishes  does  not  affect  appointments  previously  made  iu  the  manner 
directed  by  law.    The  relator  was  duly  elected  or  appointed  to  tbe 
office  he  claims  on  the  second  of  December,  1872.  iu  the  only  manner 
then  known  to  the  law.     The  act  of  the  Legislature  of  ninth  March, 
1874,  changing  the  mode  of  appointment  can  not  be  construed  so  as  to 
make  it  retroactive.     It  provides,  **  that  immediately  after  the  pas'^age 
of  this  act  there  shall  be  appointed  a  district  attorney  pro  tempore, 
etc.,  by  the  Governor  with  the  advice  and  consent  of  the  Senate/'  etc. 
Hat  this  act  must  be  understood  to  apply  to  parishes  where  appoint- 
ments to  that  office  had  not  been  made  by  the  police  juries,  or  where 
vacancies  existed. 

In  this  case  the  office  of  district  attorney  pro  tempore  had  been  filled 
and  the  incumbent's  term  of  office  has  not  expired.  The  act  of  March 
9^  1874,  does  not  abolish  the  office  of  district  attorney  pro  tempore,  but 
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<m\j  alters  the  mode  of  appoioting'  to  thbt  office.  See  ease  of  St»te  «. 
Kreider,  21  An.  482,  and  the  case  of  the  RetarDing  Board  and  other 
oases  snbseqnently  decided.     We  think  the  judgment  erroneons. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment;  of 
the  district  court  be  annulled,  avoided  and  reversed.  It  is  ftirther 
ordered  that  there  be  judgment  in  favor  of  the  relator  and  against  the 
^fendant;  that  the  relator,  L.  B.  Claiborne,  be  and  he  is  herebjt 
recognized  as  the  district  attorney  pro  tempore  for  the  parish  of  Point 
Coupee,  entitled  to  hold  and  discharge  the  duties  and  to  receive  the 
profits  and  emoluments  by  law  appertaining  to  the  same.  It  is  farther 
ordered  that  the  claims  set  up  to  said  office  by  the  defendant  be  re- 
jected, the  defendant  and  appellee  paying  costs  in  both  courts. 


26    56d  No.  5219. 

120     638^ 

State  ex  rel.  Van  Nordbk  v.  The  Judge  op  the  Sdperiob  Dis- 
trict Court. 

Ou  the  trial  of  a  role,  contradictorily  with  the  parties  in  intereat,  to  show  canne  why  a  writ 
of  ipjuDction  should  not  be  panted  to  restrain  a  sale  as  prayed  for  by  relator,  the  Judge 
o  quo  rendered  an  interloontory  order  refusing  the  ix^iuiotion  and  declined  to  gtwnt  ait 
appeal  from  said  order.    In  this  the  Judge  erred. 

Tf  ^e  order  complained  of  was  certainly  an  interlocutory  order  working  thQ  relator  an  irrep** 
rable  Iqjury.  His  property  was  about  to  be  sold  for  the  debt  of  another ;  he  was  eotiUed 
to  an  ix^  unction  to  protect  his  right  of  property,  having  made  affidavit  and  tendered 
l)ond  according  to  law.  These  sworn  averments  must  be  taken  as  true  for  the  parposes 
af  this  inquiry.  The  relator  has  the  right  to  have  the  Judgment  revised.  Upon  examfti* 
ing  the  evidence  this  court  may  find  that  the  Judge  erred,  and  that  aa  li^unctioD  ahoald 
issue. 

The  right  of  appeal  is  a  constitutional  right,  and  it  should  be  Jealously  guarded  by  this 
court 

.  A  PPLICATION  foT  a  writ  of  mandamns  directed  to  J.  Hawhin$y 
J\,  Judge  of  the  Saperior  District  Court,  parish  of  Orleans.  Laeey  d 
Butler,  Mice  dt  Whitdker,  WilUam  H.  Hunt,  for  relator.  Respondent, 
hi  propria  persona, 

Wylv,  J.  The  State  having  seized,  under  its  judgment  against  the 
Itississippi  and  Mexican  Gulf  Ship  Canal  Company,  certain  property, 
the  relator  filed  a  third  opposition  on  the  ground  that  he  is  the  owner 
thereof,  and  making  the  affidavit  and  tenderiugbond  according  to  law, 
fie  prayed  for  a  writ  of  injunction  to  restrain  the  sale.  The  coart 
granted  a  rule  to  show  cause,  and  at  the  trial  thereof,  contradictorily 
with  the  parties  in  interest,  rendered  an  interlocutory  order  refusing 
the  injunction.  The  relator  sought  to  appeal  but  the  court  refused 
him  this  right,  whereupon  he  instituted  tliis  mandamus  proceeding. 

The  order  complained  of  was  certainly  an  interlocutory  order  work- 
ing the  relator  an  irreparable  injury.    His  property  was  about  to  be 
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4ftold  for  the  (kht  of  another.  He  wasentitled  to  an  iojnoction  to  •pto* 
tett  his  right  of  property,  haviDg  made  affidavit  and  tendered  bond 
■according  to  Iaw.  These  sworn  averments  mnst  be  taken  as  true  for 
the  purposes  of  this  inquiry. 

It  is  contended,  however,  that  after  hearing  the  parties  the  jndge 
lias  decided  the  relator  is  not  entitled  to  the  writ.  That  judgment  the 
relator  has  the  right  to  have  revised.  Upon  examining  the  evidenco 
we  may  find  that  the  jadge  erred  and  that  an  injunction  should  issue. 
The  right  of  appeal  is  a  constitutional  right  and  it;  should  be  jealously 
yarded  by  the  court. 

It  is  therefore  ordered  that  the  mandamus  herein  be  made  peremp- 
tory. 


N^o.  4831. 
-Caroline  Richardson,  Wife  of  A.  Piseros  v,  E.  R.  Chryallet  et  als. 

"The  surety  on  tlie  tiv) auction  bond  bein^  condemned  to  pay  no  damages,  has  manifestly  no 
InterMt  in  the  appeal  whiek  the  plaintiff  has  taken,  the  oonrt  a  qua  having  dismissed  tha 
snk  on  the  exception  of  no  caoae  of  action,  and  the  ii^onotion  being  dissolved  without 
damages,  reserving  to  defendant  the  right  to  claim  the  same  on  a  sei>arate  action  on  the 
bond. 

lEhe  decision  of  this  court  In  this  appeal  can  in  no  manner  aifeot  the  surety  on  the  ii^nnotioB 
bond,  wherefore  it  would  be  a  vain  thing  to  make  liim  a  party  to  the  appeal. 

It  appears  from  the  recotd  that  the  property  claimed  by  plaintiff  was  seized  and  sold  at  Hkt 
suit  of  Kane  Jeanne  Piseros  and  bought  by  Cfaevalley,  one  ol  the  defendanta.  It  was 
originally  purchased  in  the  name  of  plaintiff,  but  this  was  done  dnring  her  marriage,  as 
her  husband  appears  as  a  party  to  the  act  authorizing  the  purchase.  The  property  so 
purohaaed  must,  In  the  absence  of  anything  being  shown  to  the  contrary,  be  considered 
eommunity  property,  and  liable  for  the  community  debts. 

It  is  moreover  shown  that  the  wife  was  a  party  to  an  act  of  mortgage  by  her  husband  of  this 
same  property  in  favor  of  Marie  Jeanne  Piseros,  tD  secure  the  payment  of  the  purohaae 
prioe  of  the  same,  and  ftiUy  renounced  her  rights  on  the  property. 

APPEAL  from  the  Sixth  District  Coart,  parish  of  Orleans.     Safioier, 
J.    B,  King  OvfZer,  A.  J.  Steele,  for  plaintiff  and  appellee.    M, 
Moward  McCaleb,  Octave  Morel,  for  defendants  and  appellees. 

On  Motion  to  Dismiss. 

'Wyly,  J.  The  plaintiff  sued  to  set  aside  the  adjudication  to  the 
defendant  E.  R.  Che  valley  of  the  property  described  in  the  petition, 
«Dd  to  be  decreed  the  owner  thereof.  She  also  injoined  the  defendants 
from  dispossessing  her  of  said  property.  On  the  exception  that  the 
petition  discloses  no  cause  of  action,  the  court  dismissed  the  suit  and 
dissolved  the  injunction  without  damages,  reserving  to  the  defendant 
in  a  separate  action  the  right  to  claim  damages  on  the  injunction  bond. 
From  this  judgment  the  plaintiff  appeals. 

Tbe  defendants  now  move  to  dismiss  the  appeal,  because  the  surety 
^n  tbe  iigunction  bond  is  not  made  party  thereto,  the  fault  being  im- 
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pntable  to  the  plaintiff  who  only  prayed  in  his  petition  for  appeal  that 
the  defendants  be  cited.  In  support  of  this  motion  they  cite  the  cases 
of  Pecoul  V.  Ferret,  20  An.  70,  and  Avegno  t;.  Johnston,  22  An.  400. 

The  case  at  bar  is  different  from  those  cited.  Here  the  suit  was  dis- 
missed on  the  exception  of  no  cause  of  action,  and  the  injunction  dis- 
solved, reserving  to  the  defendant  the  right  to  claim  damages  in  a 
separate  action  on  the  bond. 

The  surety  condemned  to  pay  no  damages,  has  manifestly  no  inter- 
est in  the  appeal  which  the  plaintiff  has  taken  with  a  view  to  have 
the  judgment  reversed  which  dismissed  her  suit.  The  decision  of  thJB 
court  in  this  appeal  can  in  no  manner  affect  the  surety  on  the  in- 
junction bond.  Therefore  it  would  be  a  vain  thing  to  make  him  a 
party  to  the  appeal. 

The  motion  to  dismiss  is  therefore  denied. 


On  the  Merits. 

Taliaferro,  J.  The  plaintiff  injoins  the  defendant  from  taking 
possession  of  certain  lots  of  ground  seized  and  sold  under  execation 
issued  on  a  judgment  reudered  against  her  husband  in  favor  of  Marie 
Jeanne  Piseros.  She  alleges  that  the  property  seized  belongs  to  her 
as  her  separate  paraphernal  estate ;  that  the  said  property  was  ander 
execution  by  the  sheriff  without  notice  to  her,  and  the  first  knowledge 
she  had  df  its  having  been  sold  was  a  notice  served  upon  her  by  the 
defendant  Che  valley  to  vacate  the  premises  as  he  had  purchased  the 
property  at  the  sheriff's  sale.  She  prays  citations  to  the  paities  in 
interest  and  that  thn  sale  and  adjudication  of  the  property  be  annulled 
and  avoided,  that  she  be  decreed  the  owner  of  the  two  lots  and  build- 
ings thereon  so  illegally  seized  and  sold,  and  that  she  be  maintained 
in  the  possession  of  the  same.  The  plaintiff  sets  up  numerous  grounds 
on  which  she  alleges  her  right  to  have  the  proceedings  thrown  oat  in 
relation  to  the  illegal  sale  of  her  property. 

The  defendant  excepts  that  the  plaintiff  has  no  cause  of  action,  and 
prays  that  all  her  allegations  set  forth  in  the  petition  be  stricken  out 
and  set  aside,  and  that  he  be  dispensed  from  answering,  and  that 
so  much  of  the  plaintiff's  petition  as  prays  for  judgment  forbidding 
the  further  execution  of  the  judgment  under  which  the  property  was 
seized,  be  also  set  aside,  dismissed  and  stricken  out;  and  he  prays  for 
general  relief.  The  exception  was  sustained,  and  the  plaintifTs  suit 
dismissed.  Judgment  was  in  like  manner  rendered  against  the  plain- 
tiff dismissing  her  suit  on  exception  of  Marie  Jeanne  Piseros,  made  a 
party  defendant.    From  these  judgments  the  plaintiff  appeals. 

It  appears  from  the  record  that  the  property  in  question  although 
purchased  in  the  name  of  the  wife  was  purchased  during  her  marriage,. 
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aa  the  hnsbaDd  appears  as  a  party  to  the  act  authorizing  the  parchaae; 
and  the  property  so  parchased  mnst,  in  the  absence  of  anything  being 
shown  to  the  contrary^  be  considered  community  property,  and  liable 
for  the  community  debts. 

It  is  moreover  shown  that  the  wife  was  a  party  to  an  act  of  mort- 
gage by  her  husband  of  this  same  property  in  favor  of  Marie  Jeanne 
Plseros  to  secure  the  payment  of  the  purchase  price  of  the  same,  and 
formally  renounced  all  her  rights  upon  the  property.  The  plaintiff  has 
failed  to  make  out  her  case. 

Judgment  affirmed,  with  costs  in  both  courts. 

Rehearing  refused. 


No.  5269. 

Succession  of  John  K.  Elgeb.    £.  T.  Parker,  Public  Administrator 

V.  Bessie  Elgeb  Gaussen,  Executrix. 

The  court  below  havfng  made  an  order,  in  a  proceeding  to  which  the  defendant  was  not  a 
party,  appointing  the  plaintiff  proviaional  administrator  of  the  succesalon  of  defendant's 
fkiher  in  the  place  of  said  defendant,  the  execntrix  thereof,  and  patting  him  in  posses- 
sion of  the  property  thereto  belonging,  the  defendant  took  a  rule  against  the  plaintiff  to 
set  aside  this  interlocutory  order  on  the  ground  that  it  was  im providently  granted  and 
not  warranted  by  law.    The  plaintiff  appeals  from  the  setting  aside  of  the  order. 

The  plaintiff  can  suffer  no  irreparable  ipjury  by  the  decree  from  which  he  has  appealed.  It 
simply  revokes  an  order  disturbing  the  defendant's  possession  of  the  property  of  her 
father's  estate,  and  permits  her  to  continue  to  discharge  the  duties  of  executrix  of 
the  succession  until  the  suit  is  tried,  and  it  is  determined  whether  she  shall  be  removed 
from  ofSce  or  not.  Whether  her  administration  pending  the  suit  will  be  beneficial  or  in- 
Jorions,  is  a  question  which  concerns  the  heirs  and  creditors,  but  it  is  a  matter  in  which 
the  public  administrator  has  no  interest.    The  appeal  must  be  dismissed. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tisaot, 
J.  W.  O.  Denegre,  for  plaintiflf  aud  appellant.  Alfred  Philips, 
JFinney  d  Miller^  for  defendant  and  appellee. 

Wylt,  J.  In  a  suit  by  the  public  administrator  against  the  defend- 
ant to  destitute  ber  of  the  office  of  executrix  of  the  succession  of  her 
father,  John  K.  Elgee,  the  court  made  an  order,  in  a  proceeding  to 
which  the  defendant  was  not  a  party,  appointing  the  plaintiff  pro- 
vieioual  administrator  and  putting  him  in  possession  of  the  property. 
The  defendant  tlien  took  a  rule  against  tlie  plaintiff  to  set  aside  the 
interlocutory  order  on  the  groniui  that  it  was  improvidently  granted, 
and  that  it  was  unwarranted  by  law.  From  the  judgment  on  this  rule 
Betting  aside  the  order  alleged  to  have  been  improvidently  granted,  the 
plaintiff  appeals. 

The  appellee  moves  to  dismiss  the  appeal  on  several  grounds,  the 
moat  important  being  that  the  judgment  appealed  from  is  an  inter- 
locatory  order  that  can  not  work  the  plaintiff  an  irreparable  injury. 
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The  plaintiff,  the  appellant  herein^  is  neither  a  creditor  nor  heir  of 
John  K.  £lg<'e.  What  interest  he  can  have  in  complaining  that  the 
defendant,  the  executrix  of  the  succeseion  of  her  father,  has  not  faith- 
fully performed  tlie  trust  confided  to  her,  and  therefore  should  be 
destituted  of  office,  it  is  difficult  to  imagine.  But  the  precise  question 
is,  what  irreparable  injury  can  the  plaintiff  suffer  by  the  interlocutory 
order  from  which  he  has  appealed. 

We  can  see  no  injury  that  can  result  to  the  appellant  from  the  order 
of  which  he  complains.  It  simply  revokes  an  order  disturbing  the 
defendant's  possession  of  the  property  and  permitting  her  to  continue 
to  discharge  the  duties  of  executrix  of  her  father's  succession  uutil 
the  suit  is  tried  and  it  is  determined  whether  she  shall  be  destituted  of 
office  or  not.  Whether  her  administration  pending  the  suit  will  be 
beneficial  or  injurious,  is  a  question  which  concerns  the  heirs  and 
creditors;  but  it  is  a  matter  in  which  the  public  administrator  has  no 
interest.    The  order  can  not  work  him  an  irreparable  injury. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  the 
costs  of  the  appellant. 

See  tlie  case  of  succession  of  Walter  Winn,  26  An.  162. 


No.  4080. 
Hkkrt  T.  Sorrel  v.  Henry  Laurent. 

Itiis  Is  a  suit  on  a  promissory  note  si^cnred  by  pledf^e.  It  is  broagbt  against  the  defeiiAani, 
as  a  resident  of  the  parish  of  Iberville,  and  was  served  on  him  personally  In  the  pariah 
of  Orleans.  As  itis  a  personal  action,  unattended  with  any  conservatory  writ,  the  eonrt 
a  qua  was  clearly  without  Jurisdiction  against  defendant. 

APPEAL  from  the  Seventh  Distiict  Court,  parish  of  Orleans.  OoU 
lenSf  J.  Hornor  d:  Benedict  for  plaintiff  and  appellee.  Breawp, 
Fenner  dc  Hall,  for  defendant  and  appellant. 

Howell,  J.  Plaintiff,  a  resident  of  the  State  of  Ohio,  sued  the  de- 
fendant, as  a  resident  of  tlie  parish  of  Iberville  in  thisStnte,  and  served 
him  personally*  in  the  parish  of  Orleans,  on  a  promissory  note  scoured 
by  pledge  of  movables  in  possession  of  their  attorneys  in  New  Orleans 
for  plaintiff,  and  prayed  for  judgment  with  privilege  on  the  propertj 
]ield  in  pledge,  and  that  it  be  sold  to  satisfy  the  judgment.  From  a 
judgment  confirming  a  default  the  defendant  has  appealed. 

The  judgment  is  erroneous.     See  C.  P.  162  and  the  case  of . 

It  is  a  personal  action,  unattended  witli  any  conservatory  writ.  The 
court  a  qua  was  clearly  without  jurisdiction  over  defendant. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  bo  an* 
nulled  and  the  suit  dismissed  at  plain tiff^s  costs  in  both  courts. 
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No.  3474 

Mrs.  Lizzie  Clara  Davis,  wife  of  Frank  E.  Mumford,  and  her  minor 
child,  R.  E.  Smith,  v,  Bradley,  Wilson  &  Co. 

Tlds  suit  is  brought  on  a  bill  of  exchange.    The  fact  that  the  plahitiffs  acquired  the  instra- 

ment  after  its  maturity  mast  determine  the  case  against  them.    This  rule  seems  to  admit 

of  no  exception,  that  a  party,  taking  a  bill  or  note  after  its  maturity,  takes  it  subject  to 

all  the  equities  and  exceptions  that  might  exist  betwe«n  the  original  parties. 
It  is  a  principle  of  tiie  commercial  law  that  the  bare  fact  that  a  negotiable  instrument  is 

unpaid  at  its  maturity  is  a  circumstance  sufficient  to  raise  the  presumption  of  fraud,  and 

that  there  exists  some  solid  reason  why  it  was  not  paid. 
The  law  of  merchants  being  the  law  of  honor,  all  bills  and  notes,  the  instraments  of  com* 

mercial  transactions,  will,  it  is  presumed,  be  promptly  paid  when  due. 
A  negotiable  instrument,  unpaid  at  its  maturity,  shows  upon  its  face  that  it  was  dishonored, 

and  a  person  who  takes  it  can  not  be  allowed  to  claim  the  privilege  of  a  bona  ftde  holder 

without  notice.  ^ 

The  plaintiff  in  this  case  acquired  the  bill  long  after  its  maturity.    The  circumstances  under 

which  the  owner  thereof  was  deprived  of  its  possession,  precludes  the  inference  that  the 

oaptoni  Acquired  by  the  rules  of  war  a  legal  title. 
The  want  of  title  in  any  of  the  parties  acquiring  the  instrument  after  its  maturity,  oonld 

therefore  be  set  up  by  the  defendants  agidnst  the  holder. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleaas.    Leau- 
mont,  J.    Jury  trial.    Fellows  <&  MUls,  J.  B,  Beokwiih,  lor  plaiDtiffa 
and  appellants.    Lea^  Finney  dh  MUlery  for  defendants  and  appellees. 

Taliafkrro,  J.  In  this  case  suit  ia  brought  upon  a  bill  of  exchange 
fer  $22,140,  drawn  at  HantBville,  Alabama,  on  the  second  of  April* 
1^62,  by  Joseph  C.  Bradley,  on  Bradley,  Wilson  &  Co.,  of  New  Orleans, 
to  the  order  of  and  indorsed  in  blank  by  Thomas  W.  White,,  dne  sev- 
•nt«enth — twentieth  of  July,  1863. 

The  answer  is  that  neither  the  plaintiffs  nor  any  of  them  have  or  evev 
bad  any  lawful  title  to  the  instrument  sued  upon,  or  that  B.  W.  Smith, 
from  whom  it  is  pretended  plaintiffs  derived  it,  ever  had  any  lawful 
title  to  it,  or  that  any  of  them  gave  any  value  for  the  same.  The  de* 
fendants  aver  that  the  bill  of  exchaoge  was  first  issued  to  the  State 
Bank  at  Charleston,  South  Carolina,  and  continued  to  be  the  property 
of  that  bank  until  it  was  extinguished,  long  aiter  its  maturity,  by  the 
defendants  paying  it  in  full  to  the  said  bank  on  the  twenty-seventh 
January,  1866. 

There  was  a  verdict  of  a  jury  and  judgment  of  the  conrt  a  qua  in 
favor  of  the  defendants,  and  the  plaintiffs  have  taken  this  appeal. 

I>uring  the  late  war,  we  gather  from  the  evidence  that  the  assets  of 
tbe  State  Bank  of  Charleston  were  removed  for  safety  to  Camden, 
Suath  Carolina.  In  February,  1865,  as  General  Sherman  was  march- 
ing through  South  Carolina,  and  two  days  before  he  captured  Columbia, 
tbe  assets  of  the  bank  (among  them  the  bill  of  exchange  in  contro- 
versy)  were  packed  in  a  box  and  carried  off  from  Camden  by  tbe  cashier 
and  bis  brother.    Three  days  after  the  taking  of  Columbia,  these  per- 
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SODS,  endeavoriog  to  escape  with  the  property  of  the  bank  and  many 
valaables  besides,  were  overtaken  and  despoiled  of  the  whole  by  an 
armed  force  belonging  to  the  Fifteenth  Army  Corps,  United  States 
Army,  ander  command  of  General  Logan,  the  soldiers  taking  forcible 
possession  of  the  box,  breaking  it  open  and  destroying  part  of  its  con- 
tents and  carrying  off  the  remainder. 

There  is  nothing  that  we  find  showing  how  or  when  R.  W.  Smith, 
now  deceased,  the  former  husband  of  Mrs.  Mamford  and  father  of  the 
minor,  came  possessed  of  the  bill  sued  upon,  or  how  the  plaintiffs  came 
by  it.  They  seem  to  consider  that  the  naked  possession  of  the  instrn- 
ment  suffices  to  enable  them  to  recover.  The  defendants  set  up  spe- 
cially that  the  State  Bank  of  South  Carolina,  to  whom  they  paid  the 
amount  of  the  bill,  was  the  first  and  only  holder  tor  value;  that  it 
never  parted  with  its  title  or  ownership,  and  that  it  lost  its  posseasion 
by  unlawful  violence  long  after  the  maturity  of  the  paper.  They  spe- 
cially deny  any  legal  title  in  the  plaintiffs,  or  that  they  or  those  they 
derived  it  from  ever  gave  value  for  it. 

This  case  is  warmly  contested,  and  numerous  authorities  are  invoked 
by  each  party.  The  plaintiffs  show  that  the  alleged  settlement  of  the 
defendants  with  the  Bank  of  Charleston  was  long  subsequent  to  their 
knowledge  of  tlie  plaintiffs'  possession  of  the  bUl  and  the  demand  of 
the  latter  on  defendants  for  its  payment.  This  is  known  to  have  taken 
place  in  September,  1865,  while  the  payment  to  the  bank  by  the  de- 
fendants did  not  occur  until  twenty-seventh  of  January  following.  We 
think  the  fact  that  the^ plaintiffs  acquired  the  instrument  after  its  ma- 
turity must  determine  the  case  against  them.  The  rule  seems  to  admit 
of  no  exception  that  a  party  taking  a  bill  or  note  after  its  maturity, 
takes  it  subject  to  all  the  equities  and  exceptions  that  might  exist  be- 
tween the  original  parties.  It  is  a  principle  oi  the  commercial  law 
that  the  bare  fact  that  a  negotiable  instrument  is  unpaid  at  its  matu- 
rity, is  a  circumstance  sufficient  to  raise  the  presumption  of  fraud,  and 
that  there  exists  some  valid  legal  reason  why  it  was  not  paid.  The 
law  of  merchants  being  the  law  of  honor,  all  bills  and  notes,  the  instru- 
ments of  commercial  transactions,  it  is  presumed,  will  be  promptly  paid 
when  they  become  due.  A  negotiable  instrument  unpaid  at  its  matu- 
rity shows  upon  its  face  that  it  was  dishonored,  and  a  person  who  takes 
it  can  not  be  allowed  to  claim  the  privilege  of  a  bona  fide  holder  with- 
out notice.  The  plaintiff  relies  strongly  on  the  authority  of  the  case 
of  Murray  v.  Lardner,  2  Wallace  118.  But  we  do  not  see  how  it  covers 
the  case  at  bar.  In  Murray  t;.  Lardner  the  controversy  was  between  a 
party  who  in  good  faith  bad  bought,  in  the  regular  course  of  business 
for  their  full  market  value,  three  coupon  bonds  of  the  Camden  and 
Am  boy  Railroad  Company,  not  due,  as  it  seems  from  the  tenor  of  the 
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decision,  payable  to  bearer,  and  the  party  from  whom  they  had  been 
stolen.  The  court  seems  to  have  assimilated  the  bonds  to  ordinary 
commercial  paper,  and  to  decide  that  they  are  subject  to  the  law  of 
commercial  paper.  Speaking  of  the  bonds  in  that  c.tse  the  court  says: 
"The  possession  of  such  paper  carries  the  title  with  it  to  the  holder. 
The  possession  and  title  are  one  and  inseparable.  The  party  who  takes 
it  before  due  for  a  valaable  consideration,  without  knowledge  of  any 
defect  of  title  and  in  good  faith,  holds  it  by  a  title  valid  against  all  the 
world."  We  are  referred  to  no  case  where  the  original  holder  had  been 
deprived  of  his  possession  after  maturity.  It  is  clear  the  plaintiffs 
acquired  the  bill  long  after  its  maturity.  The  circumstances  under 
which  the  bank  was  deprived  of  its  possession,  preclude  the  inference 
that  the  captors  by  the  rules  of  war  acquired  a  legal  title.  The  want 
of  title  in  any  of  the  parties  acquiring  the  instrument  after  its  matu- 
rity; could,  therefore,  be  set  up  by  the  defendants  against  the  holder.. 
Wb  conclude  that  thu  defense  is  made  out. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 

Behearing  refused. 


No.  4374. 
Mrs.  Euilib  Hoa  v.  Mrs.  Mart  Clancy. 

When  the  distriot  court  had  before  it  suffioient  snthentio  evidence  to  Justify  an  order  of 
seizure  and  sale,  if  there  were  irregularities  in  the  adrertisement  of  the  property,  they 
are  not  to  be  corrected  in  an  appeal  ttom  said  order. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  CoU 
lens,  J.  Frank  McOloin,  for  plaintiff  and  appellee.  Homor  dc 
Benedict^  for  defendant  and  appellant. 

Morgan,  J.  The  only  question  for  us  to  consider  in  an  appeal  from 
an  order  of  seizure  and  sale,  is  whether  the  district  court  had  before 
it  sufficient  authentic  evidence  to  justify  the  issuing  of  the  order.  6 
£.  58 ;  21  An.  52.  In  the  case  under  consideration,  we  have  the  note 
and  the  mortgage  imputing  a  confession  of  judgment.  This  is  suifl- 
cient.  If  there  were  any  irregularities  in  the  advertisement  of  the 
property,  they  are  not  to  be  corrected  in  an  appeal  from  the  order  of 
seizure  and  sale. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  tea  per  cent,  damages  for  a  frivolous 
appeal. 

Rehearing  refused. 
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— ^'  State  of  Louisiana  v.  A.  A.  Maginnis. 

The  objection  that  the  aflaessment  of  defendant's  property  is  ezceMiTe.  ia  a  matter  that  ean 
not  be  examined  in  the  present  action  for  the  amount  of  his  State  taxes. 

The  Auditor  merely  oalciUates  the  proportion  that  each  payer  most  pay.  The  discharge  of 
this  duty  in  no  manner  involves  the  levying  of  a  tax  by  the  Auditor.  It  is  the  Stale 
which  levies  the  tax  and  not  the  Auditor. 

The  bnildin$c  of  levees  in  Louisiana  is  a  public  enterprise  or  woric  which  oeneems  dlseolif 
at  leaat  half  of  the  people  of  the  State,  and  indirectly  the  whole  State.  Of  the  propiiefiy 
of  constructing  levees  the  Greneral  Assembly  is  the  exclnsive  Judge.  They  have  the 
right  to  assess  a  tax  and  to  expend  the  money  arising  thereftvm  in  the  construction  of 
levees,  or  in  the.ereotion  of  such  public  works  as  they  may  deem  benefloial.  Ko  indi- 
vidual taxpayer  has  the  right  to  resist  the  exercise  of  a  discretionary  power  confided,  to 
the  Legislature. 

The  law  making  power  can  certainly  assess  a  tax  to  pay  the  capital  and  interest  ef  a  debt 
which  it  had  at  the  time  authority  to  contract 

The  objection  raised  in  this  case,  that  acts  No.  4  and  27  of  the  session  of  1871,  under  which 
the  assessments  were  made,  are  unc<mstitutk>Bal  and  void,  and  that  it  is  a  violation  of 
article  10  of  the  constitution  of  this  State  and  of  article  5,  section  1,  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States  to  attempt  to  impose  upon  the  whole 
people  of  the  State  the  burden  of  building  and  protecting  levees  fbr  the  benefit  of  the 
owners  of  property  in  a  section  of  the  State  by  way  of  taxation  on  the  whole  State,  has 
become  res  judicata  in  the  case  of  State  ex  rel.  Levee  Company  v.  Charles  Clinton, 
Auditor,  35  An.  401. 

It  is  no  ground  to  resist  a  tax  because  the  State  debt  has  reached  the  conatitational  limitation, 
unless  the  object  for  which  the  tax  is  levied  or  the  law  authorizing  it  is  unconstitutional 
and  void. 

That  the  Legislature  has  improperly  diverted  a  trust  fund,  is  a  question  that  may  concern 
the  owner  or  owners  of  that  fund.    It  Is  a  matter  in  which  the  respondent  has  no  interest 

This  court  can  not  presume,  in  the  absence  of  proof  on  the  subject  in  the  record,  that  the 
New  Orleans,  Mobile  and  Chattanooga  Railroad  Company  has  failed  to  ftdflll  the  condi- 
tions on  which  the  State  has  issued  her  bonds  as  an  indorsement  for  said  company,  and 
that  thereby  the  State  is  released  from  an  obligation  incurred  before  the  adoption  of  (he 
constitutional  amendment  limiting  the  State  debt  to  twenty-five  millions. 

APPEAL  from  th«  Superior  District  Court,  parish  of  Orleans.  Saw- 
JcinSf  J.  A.  P.  Field,  Attorney  General,  and  Henry  O,  Dibble, 
Assistant  Attorney  General,  for  plaintiff  and  appellee.  Fellows  dt  Mills, 
for  defendant  and  appellant. 

Wtlt,  J.  The  defendant  appeals  from  the  judgment  against  him 
for  the  amount  of  his  State  taxes  for  1871,  with  attorney's  fees  and 
damages  and  costs. 

The  fbrst  objection  is,  that  the  assessment  of  defendant's  property  is 
excessive.  This  is  a  matter  that  can  not  be  examined  in  the  present 
action. 

The  next  is,  that  the  item  for  six  and  one-half  mills  per  dollar  for  in* 
terest  on  the  State  debt,  one  and  one-half  mills  per  dollar  for  levees, 
and  two  and  one-half  mills  per  dollar  for  special  levee  tax  are  illegal, 
null  and  void,  because  the  levying  of  a  tax  is  a  legislative  act  and  can 
not  be  delegated  to  the  Auditor.  This  court  has  frequently  held  that 
the  Auditor  merely  performs  the  duty  of  an  accountant  or  an  arithme- 
tician in  fixing  the  rate  of  taxation  after  the  return  of  the  assessment 
rolls,  so  as  to  raise  the  amount  assessed  by  the  State  to  pay  the  interest 
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on  the  State  debt.  The  discharge  df  this  daty  iu  no  manner  involves 
the  levying  of  a  tax  by  the  Auditor.  The  tax  is  levied  by  the  State, 
and  the  Auditor  merely  calculates  the  proportion  that  each  taxpayer 
must  pay. 

Tlie  next  objection  is,  that  the  two  items  of  one  and  one-half  mills 
and  two  and  one-lialf  mills  for  levee  and  special  levee  purposes,  the 
two  mills  levee  construction  fund  tax,  and  the  two  mills  levee  repaid 
fund  tax,  and  the  one  mill  special  tax,  called  the  funding  expense  tax, 
are  unconstitutional,  null  and  void  for  this:  They  are  levies  for  an  ille- 
gal purpose,  and  such  as  the  State  of  Louisiana  had  no  right  to  levy; 
that  the  purpose  or  object  for  which  the  said  two  items  of  tax  of  one 
and  one-half  and  two  and  one-half  mills  and  the  two  items  of  two  mills 
each  were  levied,  was  for  raising  money  to  pay  the  interest  and  reduce 
the  principal  of  a  debt  created  for  the  avowed  object  of  building  levees 
on  the  banks  of  the  Mississippi  and  other  water  courses  in  Louisiana 
subject  to  overflow,  or  to  pay  the  costs  of  levees  already  built  or  con- 
'iltructed  or  proposed  to  be  built  or  constructed;  that  said  levees  were 
solely  for  the  protection  and  consequent  increase  of  the  value  of  the 
property  ot  individuals,  and  only  incidentally  beneficial  to  the  State 
and  the  respondent,  and  in  which  neither  had  a  direct  interest;  that 
the  consideration  of  the  debt  aforesaid  was  exclusively  for  the  benefit 
of  a  section  of  the  State,  and  resulted  only  incidentally  for  the  general 
welfare;  that  the  Legislature  had  no  right  to  create  a  debt,  or  levy  a 
tax  beneficial  to  the  owners  of  property  of  a  portion  or  section  of  the 
State,  and  the  statutes  authorizing  the  tax  complained  of  violate  the 
constitution  of  this  State  and  the  constitution  of  the  United  States. 

The  building  of  levees  in  Louisiana  is  a  public  enterprise  or  work 
which  concerns  directly  at  least  half  the  people  of  the  State,  and  inci- 
dentally the  whole  State.  Of  the  propriety  of  constructing  levees,  the 
General  Assembly  is  the  exclusive  judge,  because  we  find  iu  the  con- 
stitution no  limitation  upon  the  right  of  the  people,  through  the  G«ne- 
teA  Assembly,  to  exercise  the  power.  They  have  the  right  to  assess  a 
tax  and  to  expend  the  money  arising  therefrom,  if  they  choose,  in  the 
eenstruetion  of  levees,  or  in  the  erection  of  such  public  works  as  they 
may  deem  beneficial.  No  individual  taxpayer  has  the  right  to  resist 
the  exercise  of  a  discretionary  power  confided  to  the  Legislature. 
Having  authority  at  the  time  to  contract  the  debt,  the  law  making 
power  can  certainly  assess  a  tax  to  pay  it.  capital  and  interest. 

The  respondent,  further  answering,  objects  that  the  lovee  taxes  of 
wliioh  he  complains  are  assessments  or  levies  made  for  the  benefit  of 
the  Louisiana  Levee  Compf^nyt  a  oorporat^ion  created  by  the  State  of 
Xjouisianay  with  whom,  he  alleges,  the  Legislatuce  haa  contvaeM  a 
debt  after  the  debt  of  the  State  had  already  reached  the  oonstitutiODal 
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limitation  of  twenty-five  milUoDS ;  that  acts  No.  4  and  27  of  the  ses- 
sion of  1871,  under  wliich  the  assessments  were  made,  are  nnconstita- 
tionul  and  void  -,  that  the  attempt  to  impose  upon  tho  whole  people  of 
the  State  the  burden  of  bailding  and  protecting  the  levees  as  aforesaid 
for  the  benefit  of  the  owners  of  property  in  a  sect. on  of  the  State,  by 
way  of  taxation  on  the  whole  State,  is  violative  of  article  10  of  the 
constitution  of  tliis  State,  and  article  5,  section  1,  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States. 

In  the  case  of  State  ex  rel.  Levee  Company  v,  Charles  Clinton,  Audi- 
tor, 25  An.  401,  this  court  expressly  decided  adversely  to  the  respondent  . 
herein,  the  precise  question  raised  in  this  objection. 

And  lastly,  the  respondent  in  his  answer  objects  that  the  one  mill 
tax  added  to  the  tax  bill  sued  on  violates  the  constitution  because  it 
increases  the  amount  of  the  State  debt,  and  that  the  statute  creating 
it  is  void,  in  that  it  diverts  a  trust  fund  not  belonging  to  the  State. 

It  is  no  ground  to  resist  a  tax  because  the  State  has  reached  the  con- 
stitutional limitation,  unless  the  object  for  which  the  tax  is  levied  or 
the  law  authorizing  it  is  unconstitutional  and  void.  That  the  Legis- 
lature has  improperly  diverted  a  trust  fund  is  a  question  that  may 
concern  the  owner  or  owners  of  that  fund ;  it  is  A  matter  in  which  the 
respondent  has  no  interest.  These  are  the  main  defenses  raised  in  the 
answer. 

In  the  elaborate  brief  filed  by  the  learned  counsel  of  the  respondent 
many  interesting  questions  are  discussed,  but  we  regard  the  important 
points  as  settled  in  the  cases  of  the  State  ex  rel.  New  Orleans,  Mobile 
and  Texas  Railroad  v,  James  Graham  et  al.,  23  An.  622,  the  State  v. 
The  North  Louisiana  and  Texas  Railroad  Company,  25  An.  25,  and  the 
State  ex  rel.  the  Louisiana  Levee  Company  v,  Charles  Clinton,  Anditor, 
25  An.  401. 

The  respondent,  however,  insists  that  act  95  of  the  acts  of  1871  is 
unconstitutional,  because  the  bonds  issued  under  it  virtually  created  a 
debt  in  contravention  of  the  constitutional  limitation  of  twenty-five 
millions;  that  the  debt  in  lieu  of  which  they  were  given  had  lapsed, 
that  is,  the  obligation  of  the  State  to  indorse  the  second  mortgage 
bonds  of  the  New  Orleans,  Mobile  and  Chattanooga  Railroad  Company 
was  conditioned  npon  the  performance  of  certain  work  by  said  com- 
pany which  they  failed  to  perform. 

There  is  no  proof  in  the  record  that  the  company  failed  to  comply 
with  its  contract.  We  can  not  presume  they  have,  and  thereby  re- 
leased the  State  from  the  obligation  given  in  exchange  for  an  obliga- 
tion incurred  by  it,  before  the  adoption  of  the  constitutional  amend- 
ment limiting  the  State  debt  to  twenty-five  millions. 

Judgment  affirmed. 

Rehearing  refused. 
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St^to  of  LonisiaiiB  v.  Clinton,  Andltor,  and  Dqlraol^t,  Tr^Mnr^. 

No.46l9« 

State  of  Louisiana  v.  Charles  Clinton,  Anditor,  and  A.  Dubuclet, 

Treasarer.    G.  A.  Sheridan,  intervenor. 

The  objection  to  the  validity  of  the  bonds  isBaed  nnder  act  39,  approved  Febmary  35, 1870, 
to  pay  for  work  on  the  levees  of  the  State,  has  no  force.  Said  act  is  not  in  conflict  with 
articles  110  and  118  of  the  oonstitntion  of  the  United  States. 

The  parent  by  the  State  in  the  form  or  bonds,  for  work  on  the  levees  of  the  State,  is  not 
taking  private  property,  or  divesting  vested  rights  in  the  meaning  of  the  oonstitntion, 
State  or  federaL  The  question  as  to  whether  a  tax  shall  be  levied  on  all  the  taxable 
property  of  the  State,  or  only  on  the  parUonlar  localities  where  the  work  is  done,  is  a . 
question  of  policy  to  be  determined  by  the  Legislature  and  not  by  the  oonrts,  there  being 
no  oonstituttonal  regulation  on  the  suttject.  , 

Whether  the  original  proprietors  were  bound  or  not  to  keep  up  the  levees*  does  not  affi^t 
the  power  or  right  of  the  State  to  do  so,  and,  in  this  proceeding,  the  court  can  not  pass 
on  the  question  df  consideration  if  it  be  a  matter  for  judicial  inquiry. 

Whether  these  were  the  necessary  parties  to  iustitute  a  suit  or  not  in  this  instanee  b^far* 
the  intervention  of  Sheridan,  the  holder  of  some  of  the  bonds  in  questioo,  it  is  quite 
sure  that,  i\fUr  he  intervened,  to  the  extent  of  his  interest  in  the  bonds,  there  was  a 
plaintiff  in  ii^unction,  the  State ;  and  a  defendant,  Sheridan ;  and  there  was  thus  a 
Joinder  of  issoe. 

The  act,  No.  33,  called  in  question,  was  approved  on  the  twenty-fifth  of  February,  1870, 
about  two  months  before  the  adoption  of  the  constitutional  amendment  referred  to.  It 
is  impossible  therefore  to  imagine  how  that  law  can  be  affected  by  said  amendment. 

The  construction  of  levees  can  not  )>e  called  a  local  work  in  Louisiana,  but  even  should  suoh 
a  work  be  looal  in  its  character,  there  is  no  prohibition  against  the  Grenersl  Assembly 
authorizing  looal  improvements  to  be  made  and  providing  for  the  pasrment  thereof. 

Taxes  should  only  be  levied  for  those  jmrposes  which  properly  oonsUtute  a  publio  burden. 
But  what  is  for  the  public  good,  and  what  are  publio  purposes  and  what  does  constitute  a 
public  burden,  are  questions  which  the  Legislature  must  decide  upon  its  own  Judgment, 
and  in  respect  to  which  it  is  vested  with  a  large  discretion,  which  can  not  be  oontrollsd 
by  the  courts,  except  perhaps  when  its  action  is  clearly  evasive,  and  where,  under  pre- 
tense  of  a  lawful  authority,  it  has  assumed  to  exercise  one  that  is  unlawful. 

It  the  theory  ot  the  plaintiff  be  correct,  that  the  appropriations  for  levees  and  railroads 
are  for  private  purposes  and  not  legitimately  the  subieote  for  legislation,  and  therefore, 
that  the  debts  created  for  such  purposes  are  unconstitutional— a  fortiori  would  bonds, 
issued  in  aid  of  the  property  banks  of  this  State  be  void— and  thus,  all  the  bonded  debt 
of  the  State,  created  during  the  last  forty  years,  would  be  nuUjmd  void..  Courts,  whpse 
duty  it  is  to  deal  with  facts  and  laws,  can  not  seriously  be  expected  to  adopt  such 
vagaries. 

Ko  provision  of  the  ponstitntion  has  been  cited,  which,  forbade  tl^e  Slate  to  contract  the  debt 
In  question,  and  if  there  be  none,  as  is  believed  to  be  the  fact,  the  debt  is  valid. 

AI^PEAL  from  the  Snpemr.Pifttrict  Coart,  pariali  of  Orleaoj^.  Haw- 
,  kin^,  J.  A,  P.  Fieldr  A^itorfiey,  GenjBpil,  J,  Q,.  A.  Ff^iUm^^  J,  B.. 
<iatfQn^  J.  8,,  Whfifahir,  L.  Mcutison  I^y».  for.plaUit^ff  aod  appeltan/lri 
W^  O.  JDenegre,  for  the  Anc^tor.  Kennwrd^  Howe  d  Fred^Utfi,  for.inter- 
Tenor. 

Howell,  J.  This  appeal  presents  the  intervention,  of  one  G.  A. 
Sheridan,  as  holder  of  certain  *'  leyee  bonda,'^  in  the  injunction  snit  of 
the  State  against  the  Aaditor  and  Treasurer,  a  branch  of  which  we 
have  jast  decided.  The  matter  inFolred.in  this  proceeding  is  the 
v^idity  of  ^^.  bonds  is6U|dd  under  act  32,  ajpprovjD^  February  25^  197p. 
to  pay  for,  work  on  the  levels  o^  the  State^  th(9.pA;^ment  of  the  coupons 
attach^  thje;:eto  baTii;ij^  beei^  injoi.oed  by.  the  State  on  the  grounds : 
86   *'  *'  '  "     "     ''  '    "         "  '  '"  *"'  '  •    ' 
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State  of  LoniaUna  v.  Clinton,  Aaditor,  and  Dotraclet,  Tfeararer. 

First — ^That  the  Legislature  had  no  power  to  create  said  obligation. 

Second — That  the  proprietors  of  property  fronting  on  the  water 
conrses  of  Loaisiana  subject  to  overflow,  had  contracted  in  the  original 
purchase  of  the  property  to  keep  up  the  levees  in  front  of  their  lands^ 
and  had  purchased  the  same  by  reason  of  said  condition  at  a  much 
reduced  price. 

Third — That  the  property  in  the  State  not  subject  to  overflow  can 
not  constitutionally  be  taxed  for  the  protection  of  lands  which  are  so 
subject,  that  is,  the  property  of  the  whole  State  can  not  be  taxed  for 
the  benefit  of  a  part  of  the  State. 

Fourth — That  there  is  no  valid  consideration  for  said  bonds. 

First  and  third.  It  is  urged  that  the  law  32  of  1670,  authorizing' 
the  bonds,  is  in  conflict  with  articles  110  and  118  of  the  constitution  of 
the  State  and  the  fifth  amendment  of  the  constitution  of  the  United 
States,  which  prohibit  the  divestiture  of  vested  rights,  or  the  taking 
of  private  property,  except  for  public  purposes  and  for  just  and 
adequate  compensation,  and  require  taxation  to  be  equal  and  uniform, 
and  therefore  the  Legislature  was  without  authority  to  create  the  debt 
or  impose  the  tax,  as  is  done,  for  its  extinguishment.  We  are  unable 
to  perceive  the  conflict.  The  payment  by  the  State,  in  the  form  of 
bonds,  for  work  on  the  levees  of  the  State,  is  not  taking  private  prop- 
erty or  divesting  vested  rights,  in  the  meaning  of  the  constitution. 
State  or  federal.  The  State  simply  caused  certain  work  or  improve- 
ments of  a  public  character  to  be  done  or  made,  which,  in  the  opinion 
of  the  Legislature,  was  for  the  benefit  of  the  State  and  some  or  all  of 
its  inhabitants,  which  the  Legislature  had  the  power  and  authority  to 
do,  as  it  is  not  prohibited  by  the  constitution.  The  question  as  to 
whether  a  tax  shall  be  levied  on  all  the  taxable  property  of  the  State, 
or  only  on  the  particular  localities  where  the  work  is  done,  is  a  ques- 
tion of  policy  to  be  determined  by  the  Legislature  and  not  by  the 
courts,  there  being  no  constitutional  regulation  on  the  subject. 

The  other  grounds  are  equally  untenable.  Whether  the  original 
proprietors  were  bound  or  not  to  keep  up  the  levees,  does  not  affect 
the  power  or  right  of  the  State  to  do  so.  And  in  this  proceeding  we 
can  not  pass  on  the  question  of  consideration  if  it  be  a  matter  for 
judicial  inquiry. 

Judgment  affirmed. 


On  Rbhbabing. 

LuDELiNO,  C.  J.  This  suit  was  instituted  by  the  Attorney  Greneral 
against  the  Auditor  and  Treasurer  of  the  State,  to  restrain  them  fix>in 
paying  the  interest  on  certain  bonds  of  the  State,  etc.    The  alleged 
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grounds  for  the  injaootion  were:  that  the  said  boods  were  illegal,  an- 
oonstitntional.  nail  and  void;  that  they  were  issued  in  violation  of  the 
oonstitational  amendment  limiting  the  State  debt ;  that  they  had  no 
legal  consideration,  and  were  issaed  to  persons  who  had  no  legal 
claim  against  the  State,  to  be  paid  out  of  the  revenues  derived  from 
taxation. 

In  addition  to  the  above  objections  it  was  urged  that  it  was  the  duty 
of  the  front  proprietors  to  keep  up  the  levees,  as  they  had  acquired 
their  lands  burdened  with  that  obligation,  and  that  the  State  could  not 
levy  a  tax  on  all  the  property  of  the  State  to  keep  up  the  levees, 
because  that  would  be  taking  private  property  for  the  benefit  of  private 
individuals,  and  not  for  public  purposes  and  without  any  considera- 
tion, which  would  be  in  violation  of  the  constitution  of  the  United 
States  as  well  as  of  the  State. 

# 

Greorge  S.  Sheridan,  the  holder  of  some  of  the  bonds,  the  payment  of 
the  accrued  interest  whereof  was  injoined,  intervened  in  the  suit, 
moving  to  have  the  injunction  dissolved,  on  the  grounds  that  the 
injunction  was  issued  without  any  affidavit  to  the  truth  of  the  alleged 
reasons  for  the  injunction;  that  the  Attorney  General,  ex  propria  moiu, 
or  by  direction  of  the  Governor,  had  no  authority  to  bring  this  suit; 
that  there  is  no  party  defendant  to  the  original  injunction,  the  State 
being  both  plaintiff  and  defendant  j  that  the  Attorney  General  can  not 
cause  to  be  injoined  a  State  officer,  in  the  executive  or  legislative  de- 
partment, to  prevent  him  from  doing  an  official  act  which  the  law 
commands  him  to  do;  and  lastly,  that  all  the  alleged  reasons  to  show 
the  illegality  of  the  bonds  are  not  true. 

Pretermitting  the  expression  of  an  opinion  as  to  the  regularity  of 
the  proceedings  by  the  Attorney  General  against  the  Auditor  and 
Treasurer,  who  by  law  can  not  appear  in  court  to  defend  themselves 
but  must  be  represented  by  the  Attorney  General,  and  passing  by  the 
other  serious  questions  raised  in  the  motion  to  dissolve  the  injunction, 
we  will  consider  the  questions  on  the  merits  of  this  controversy,  as 
that  course  will  better  subserve  the  ends  of  justice. 

Whether  these  were  the  necessary  parties  to  constitute  a  suit  or  not, 
before  the  intervention  of  Sheridan,  It  is  quite  sure  that  after  he  inter- 
vened, to  the  extent  of  his  interest  in  the  bonds,  there  was  a  plaintiff, 
the  State;  and  a  defendant,  Sheridan;  and  that  there  was  thus  a  joinder 
of  issue.  There  was  judgment  dissolving  the  injunction  and  the  State 
has  appealed. 

It  is  admitted  that  Sheridan  holds  a  number  of  the  bonds  issued 
under  act  No.  32,  approved  February  25,  1870,  entitled  "  An  Act  to 
provide  means  for  work  done  or  to  be  done,  on  the  levees  of  the  State, 
under  contract  with  the  Board  of  Public  Works,  by  the  issue  of  bonds 
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of  the  State  to  the  amount  of  $3,000,000,  and  to  provide  for  the  re- 
demption of  said  bonds."  It  is  alleged  in  the  petition  that  the  amen^-: 
ment  of  the  constitutioo,  limiting  the  State  debt,  wai»  promulgated  on 
the  fifteenth  December,  1870*  It  is  also  alleged  that  the  act  No.  3S(, 
called  in  queation,  was  approved,  on  the  twenty-fifth  of  February,  1870, 
about  ten  months  before  the  adoption  of  the  amendment.  It  is  impos- 
sible,  therefore,  to  imagine  how  that  law  can  be  affejCted  by  the  consti- 
tutional amendment. 

The  other  questions  raised  are,  whether  or  nojt  the  building  of  the, 
levees  of  the  State  is  a  proper  subject  for  legislation,  anfl  whether  a 
general  tax  can  be  levied  by  the  Legislature  to  build  and  maintain  th/ai 
levees  of  the  State  f  The  plaintiff  insists  that  the  Greneral  Assembly, 
can  not  undertake  to  build  levees,  because  the  front  proprietors  ac- 
quired their  title  subject  to  the  burdens  of  keeping  up  the  levees.  If 
the  statement,  were  strictly  accurate,  we  do  not  perceive  the  force  of 
the  argument,  for  if,  in  the  judgment  of  the  General  AssemUy^  the 
public  interests  required  that  the  levees  should  be  built  and  main- 
tained under  a  general. system  or  otherwise  by  the  State,  we  know  o^ 
D0,g0Qdre«|O];i,  and  none  has  been  furnished  in  the  briefs,  why  the 
Legislature  should  not  command  it,  and  thus  shift  the  burden  from, 
the  front  proprietors.    See  Tardos  v.  Jefferson* 

It  is  contended  that  the  levees  are  local  works  for  the  benefit  of 
individuals  in,  particular  localities.  A  work  which  extends  along  tiu^ 
banks  of  the  Mississippi. river,  through  the  whole  length  of  the  S^te, 
along  the  banks  of  Red  river,  £)lack  river,  the  Atchafalaya  and  TechQ, 
and  other  streams  in  this  State  can  not  seriously  be  called  local  u\ 
Louisiana*  Sad  experience  has  taught  the  people  of  Louisiana  that 
the  buil^ipg  aod  maintenance  of  ^  the  .leyees  is  a  work  too  gigantic  fo^ 
«ven  the  State  to  successfully  co.m.pletet»  and  they  are  no.w  addreaaing 
their  prayers  to  the  general-  government  to  come  to  their  relief.  It  is 
an  error  to  say  that,  the  levees. benefit' only  the  front  propiietorsy  or 
even  only  .those,  whose  lapds.  are.  subject  to  inundajtion,  for,  the  proa- 
perity  of  one  part  of  the  State  affects  beneficially  aU;the  parts  thereof 
by  lessening  the  proportioi^.of,t)ie  burden  oteaQh.  But  if  the  work 
had  been  lo^  in  4ts  charactei:.  we  know  .of  no  prpJubiUaQ  ^against  the 
Oeneral  Assembly  aut)iorising,leical  improyen^ents  to  be  made  an4 
providing  for. the  payment  thereof^  But  whether  the  work  be  local  or 
not;  whether  the  tax.shaU.be  levjed  upon  alt^the  prppejrty  of  the  State, 
or  only  upon  the  property  supposed  to  be  benefited;  whetfiertthe  p^pliey 
of  taxing, the  whole  State  to  build i the  levees.be  good  or, bed;  wbettier 
the  pjarpose  of  the  tax  befo^.the  public  goodoT,  njptii  are  all  questiomi 
for  the  legislative ,  disereti^i^  OTeC'  which  coor^.  haviiS/  no  .cctptcoiU  In 
Oooley's  ConatitujtieQal  Lii^itationsi  pu  128i,  whep  treating  <of,t)i9.,Um« 
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itatioDs  on  the  power  of  the  Legialatare  to  expend  money  in  public 
improvements,  the  author  says: 

"  Some  of  these  are  prescribed  by  the  constitation,  but  others  spring^ 
from  the  very  nature  of  free  government.  The  latter  must  depend  for 
their  Enforcement  upon  legislative  wisdom,' discretion  and  conscience. 
The  legislature  is  to  make  laws  for  the  public  good  and  not  for  the 
bcmeftt  of  individuals.  It  has  control  of  the  public  mofoeysand  should 
provide  for  disbursing  them  for  public  purposes.  Taxes  should  only 
be  levied  for  those  purposes  which  properly  constitute  a  public  burden. 
But  what' is  for  the  piiblic  good,  and  what  are  public  purposes,  &n^ 
what  does  constitute  a  public  burden*  are  questions  which  the  Legis- 
lature must  decide  upon  its  own  judgment,  and  in  respect  to  which  it 
IsTtoted  with  a  large  discretion,  which' can  not  be  controlled  by  istie 
courts,  except,  perhaps,  where  its  aMi6n' is  clearly  Evasive,  and  Where, 
under  pretense  bf  a  lawful  autfaoriiy,  It  has  dsirutaed  to  exercise  one 
that  is  unlawful.  When  the  power  which  it  excercisesis  legislative 
in 'its  character,  the'  courts  can  enforce  only  those  IHnitations  whic/h 
the  constitution  imposes  and  not  those  implied  restrictions,  which, 
resting  in  theory  only,  the'  people  have  been  satisfied  to'  leave  to  the 
Judgment,  patriotism  and  sense  of  justice  of  their  representatives." 

And  this  is  the  settled  jurisprudence  of  this  State  on  that  subject. 
In  the  State  i^.  Volkman  this  court  said:  *'  That  the  Legislature  in  its 
ephere  is  supreme  in  all  respects,  save  when  restricted  by  the  constitu- 
tion of  the  State  or  the  United  States."  See  also  State  ex  rel.  Attorney 
Oeneral  v,  Fagan,  22  An.  850,  and  case  there  cited. 

If  the  theory  of  the  plaintiff  be  correct,  that  the  appropriations  for 
levees  and  railroads  are  for  private  purposes,  and  not  legitimately  the 
subjects  for  legislation,  and  therefore,  that  the  debts  created  for  such 
purposes  are  uncdnstitutional — a  forii&ri,  would  bonds  issued  in  aid  of 
the  property  banks  in  this  State  be  void — and  thus,  all  the  bonded 
debt  of  the  State,  created  during  the  last  fbrty  years,  would  be  nnll 
and  void.  This  may  be  a  pleasant  dream  for  overburdened  taxpayers 
to  indulge,  but  courts,  whose  duty  it  is  to  deal  with  facts  and  lawSt 
can  not  seriously  be  expected  to  adopt  such  vagaries.  The  question 
of  eminent  domain  does  not  arise  in  this  case;  no  private  property  has 
been  expropriated  by  the  law  in  questiou. 

'The  real  question  in  this  suit  is,  had  the  General  Assembly  the  power 
to  contract  the  debt  evidenced  by  those  bonds  f  We  have  not  been 
cited  to  any  provision  of  the  constitution  which  forbade  it,  and  if  there 
be  none,  which  we  believe  is  the  fact,  the  debt  is  valid.  We  therefore 
adhere  to  the  decree  heretofore  made  in  this  case. 
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Hithoff  T.  Bohn. 

No.  3317. 
William  Mithoff  v.  Auoustb  Bohm. 

This  anit  Is  broaght  on  a  Judgment  In  which  the  original  obligation  was  merged.  In  the  an- 
thentio  aot  by  which  the  defendant  acquired  ftom  Byrne,  Vance  A  Co.,  his  title  to  the 
real  estate  subject  to  the  plaintifTs  Jadiclal  mortgage,  the  defendant  bound  himself  ex- 
pressly to  pay  whatever  amount  MithofE;  the  plaintiil^  might  recover  against  Byrne, 
Yance  &  Co.,  in  a  salt  then  pending  and  not  finally  determined.  Thus,  it  was  a  condi- 
tion of  the  sale  to  Bohn,  that  he  should  pay  whatever  Judgment,  if  any,  Mithoff  should 
obtain  in  the  court  of  last  resort.  The  amount  of  such  Judgment,  if  finally  obtained 
against  Byrne,  Yance  A  Co..  was  to  constitute  part  of  the  consideration  to  be  given  fiir 
the  property  by  Bohn. 

This  court  is  not  able  to  see  what  Interest  or  right  the  defendant  can  have  in  protraoting  this 
litigation  on  the  pretense  that  confederate  money  was  the  basis  of  the  contract  originally 
entered  into  between  Mithoff  and  Byrne,  Yance  &  Co.,  and  which  culminated  in  a 
Judgment. 

APPEAL  from  the  Foarth  District  Court,  parish  of  Orleans.  TMard, 
J.  O.  Boselius  and  Alfred  Philips,  for  plaintiff  and  appellee,  i^n- 
ney  dk  Miller^  T,  J,  Cooleyy  E,  PMlUpSf  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  haYing  obtained  a  judgment  against 
Byrne,  Yance  &  Co.,  for  $22,950  with  interest,  acquired,  by  the  record- 
ing thereof,  a  judicial  mortgage  against  their  property. 

Subsequently,  the  defendant  purchased  of  Thomas  Byrne,  the  prop- 
erty subject  to  that  judicial  mortgage.  The  plaintiff  in  this  case 
brings  suit  against  Bohn  as  third  possessor  to  enforce  the  judicial 
mortgage  against  the  property. 

The  defendant  answered,  denying  the  existence  of  the  judicial 
mortgage,  and  alleging  that  if  any  such  mortgage  is  found  recorded  in 
the  office  of  recorder  of  mortgages  the  same  ought  to  be  canceled  and 
annulled 

He  further  alleges  that  Mithoff  the  plaintiff  had  been  perpetually 
injoined  from  executing  the  judgment  against  Byrne,  Yance  &  Co.,  by 
a  decree  of  the  Sixth  District  Court.  And,  lastly,  he  sets  up  the  ob- 
jection in  that  the  original  judgment  of  Mithoff  against  Byrne,  Yanoe 
Si  Co.,  was  based  on  an  obligation,  the  consideration  of  which  was  con- 
federate money.  There  was  judgment  in  favor  of  the  plaintiff  and  the 
defendant  has  appealed. 

First — The  defense  that  Mithoff  had  been  perpetually  injoined 
against  executing  his  judgment  against  Byrne,  Yance  &  Co.,  by  a 
decree  ot  the  Sixth  District  Court,  we  do  not  find  is  made  out  by  the 
CYidence.  On  the  contrary,  it  appears  that  the  matter  was  decided  ad- 
Yersely  to  the  pretensions  of  the  defendant  by  the  judgment  rendered 
by  the  Sixth  District  Court  and  confirmed  on  appeal.    24  An.  p.  297. 

Second — This  suit  is  brought  on  a  judgment  in  which  the  original 
obligation  was  merged.  By  the  authentic  act  by  which  the  defendant 
acquired  title  to  the  real  estate  subject  to  the  plaintiffs  judicial  mort- 
gage, the  defendant  bound  himself  expressly  to  pay  whatever  amount 
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Mithoff,  the  plaintifF,  might  recover  against  Byrne,  Vance  &  Co.,  in  the 
«iiit  then  pending,  bat  not  finally  determined.  It  was  a  condition  of 
the  aale.to  Bohn,  that  he  should  pay  whatever  Judgment,  if  any,  Hit* 
hoif  should  obtain  in  the  court  of  last  resort. 

The  amount  of  such  judgment,  if  finally  obtained  against  Byrne, 
Yance  &  Co.,  was  to  constitute  part  of  the  consideration  to  be  given 
for  the  property  by  Bohn.  We  are  not  able  to  see  what  interest  or 
right  he  can  have  in  protracting  this  litigation  on  the  pretense  that 
•confederate  money  was  the  basis  of  the  contract  originally  entered 
into  between  MithofT  and  Byrne,  Vance  &  Co.,  and  which  culminated 
in  a  judgment. 

The  decree  rendered  in  this  case  by  the  lower  court  we  think  correct. 

Judgment  affirmed. 

Behearing  refused. 


No.  5180. 

SuccsssiON  09  Edmund  Hooan.    On  opposition  of  Jbrbmiah  Hooan 
to  account  filed  by  Petbr  Gallaqher,  Executor. 

The  deUnqaent  ezeontor,  who  abandoned  his  troat  and  appropriated  the  ftinda  oonflded  to 
hJm,  stands  without  eqnity  before  the  ooart  He  is  in  no  position  to  complain  of  the 
penalties  prescribed  by  law  for  not  depositing  the  fnnds  in  bank. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  2Imo<, 
J.  QUmare  dt  Sona^  for  executor  and  appellant.  M.  A,  Dooley^ 
for  opponent  to  account  and  appellee. 

Wyly,  J.  In  October,  18d6/Edmund  Hogan  died  in  this  city,  lieav- 
ing  a  last  will  by  which  he  instituted  Jeremiah  Hogan^  his  son,  his 
universal  legatee,  and  named  Peter  Gallagher  his  testamentary  execu- 
tor. The  will  was  duly  proved,  and  on  fifteenth  December,  1836, 
letters  testamentary  issued  to  said  Gallagher. 

In  1640,  Gallagher  left  the  State  permanently,  going  to  Texas  to 
reside,  without  rendering  an  account.  On  seventeenth  February,  1869, 
J'eremiah  Hogan  was  recognized  as  sole  and  only  heir  and  universal 
le^^tee  of  Edmund  Hogan,  deceased,  and  ordered  to  be  put  in  posses- 
sion. In  May  following  the  universal  legatee  filed  a  petition,  which 
was  served  on  the  executor  personally  (he  being  temporarily  in  the 
•city),  requiring  him  to  file  an  inventory  and  render  an  account  aocord- 
iug  to  law. 

In  bar  of  the  proceeding  certain  exceptions  were  pleaded,  which 
were  properly  overruled  for  the  reasons  assigned  by  the  judge. 

The  case  is  now  before  the  court  on  an  opposition  to  the  account 
which  the  executor  was  required  to  render. 
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Soooeaaion  of  Hogan. 


The  court  condemned  the  delinqaent  ezecator  to  pay  over  $742,  ihe 
amount  in  his  hands  found  to  belong  to  the  succession,  and  also  gave 
judgment  against  him  for  twenty  per  cent,  per  annum'  ^aimages  on  said 
amount  from  fifteenth  September,  1840,  for  failing  to  deposit  said  money 
in  bank,  as  required  by  law. 

From  this  judgment  the  executor  appeals. 

The  proof  fully  sustains  the  judgment.  The  delinquent  executor, 
who  abandoned  his  trust  and  appropriated  the  lunds  confided  to  him, 
stands  without  equity  before  the  court.  He  is  in  no  position  to  com- 
plain of  the  penalties  prescribed  by'  law  for  not  depositing  the  funds^ 
in  b&nk. 

Judgment  affirmed,  appellant  paying  costs  of  appeal. 

Rehearing  refused. 


No.  3471. 

STA'tE  OF  LocisiiLNA  ex  rel.  H.  C.  WkRUotn  v.  Jambs  Q^kahax, 

Auditor. 

The  ftbaenoe  of  the  GoTemor  from  the  Stote  for  a  few  hoar*,  or  a  few  daye,  creates  no  ya> 
canoy  in  th^  office^  and  doea  not  anthorise  the  aesamption  of  the  daties,  prero^tiTes  and 
emolumente  thereot  by  the  Lieutenant  Governor  daring  said  absence.  It  must  be,  nnder 
a  proper  oonstmotion  of  article  53  of  the  constitntion,  snch  an  inability  to  discharge  tiba 
duties  of  the  office,  as  well  as  sooh  absence  fh>m  tlie  State,  as  would  aflbct  i^joiioiialy  the 
pablio  interest. 

It  is  manifest  that  the  absence  of  the  Governor  from  the  State  Is  to  be  ascertained  on  some 
proof  accessible  to  the  public,  from  wtdch  they  may  with  certainty  derive  the  knowledc^ 
as  to  who  is  antliorized  to  act  as  Governor  of  the  State.  There  being  no  provision  of  law 
for  the  mode  in  which  the  Governor  is  to  manifest  to  the  public  his  absence  from  tb» 
State,  it  is  necessarily  left  to  his  discretion,  snl^lMt  to  Us  responsibility  to  the  people. 

This  coart  does  not  think  that  it  was  ever  contemplated  that  the  movements  of  the  Govemer 
should  be  watched,  with  the  view  that  the  Lieutenant  Governor  or  Speaker  of  the  House 
of  Representatives  should  slip  into  his  seat,  the  moment  he  stepped  across  the  borders 
of  the  State. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  Oh<u. 
3f.  Emerson,  Judge  of  the  Third  District  Court,  acting  in  the  ab- 
sence of  Judge  Dibble.  Semmes  <&  Molt,  Wm,  Grant,  for  relator  and 
appellee,    ffomor  c^  Benedict,  for  respondent  and  appellant. 

LuBELiNG,  C.  J.  The  relator  avers  that  his  salary  as  Governor  of 
the  State  was  due  him  for  the  periods  from  the  sixth  to  the  nineteenth 
of  May,  1871,  and  from  the  twenty-sixth  of  June  to  the  seventeenth  of 
July,  1871 ;  that  he  drew  his  warrant  therefor,  on  the  Auditor  ot  Pub- 
lic Accounts  on  the  twenty-second  of  September,  1871;  that  payment 
of  this  warrant  was  refused  on  the  grounds  that  the  relator  was  absent 
from  the  State  during  said  periods,  and  that  the  duties  and  prerogatives 
of  Governor  devolved  on  the  Lieutenant  Governor,  to  whom  the  salary 
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State  of  Uonlsiana  ex  rel.  'V^armolb  t.  drafaiam,  A^nditor. 

'  of  Ooveriior  for  i^aid  periods  had  1)6611  paid.  There  was  Judgmetit  ¥n 
favor  of  tiie  relator  and  the  defendant  appealed. 

The  question  to  be  decided  is,  does  the  absence  of  the  Governor  from 
tlie  State  for  a  few  hours  or  a  few  days  create  a  vacancy  in  this  office, 
and  authorize  the  assumption  of  the  duties,  prerogatives  and  emolu- 
ments thereof,  by  the  Lieutenant  Gk>vernor,  during  said  absence  t 

The  constitutional  provisions  on  the  subject  are  contained  in  articles 
53  and  54  of  the  constitution. 

Article  53  says  :  ''In  case  of  impeachment  of  the  Governor,  his  re- 
moval from  office,  death,  refusal  or  inability  to  qualify  or  to  discharge 
the  powers  and  duties  of  his  office,  resignation,  or  absence  from  the 
State,  the  powers  and  duties  of  the  office  shall  devolve  upon  the  Lien- 
tenant  Governor,  for  the  residue  of  the  term,  or  until  the  Governor, 
^abscint  oi^^itipigachcid,  shall  rettirn  bt  b^  ac<][uitt«d,br  the  ^disftl>iritylle 
removed,"  etc. 

Artide  54  declares  that  the  officer  discharging  the  duties  of  Gk>ver- 
'1i6i^  during  his' adm1ifiisttaeibn;'Bhall  receiVe  the*  compensation  to  which 
the  Governor  would  have  been  entitled. 

It  is  evident,  if' the  Lieutenant  X}6vern6r  be  authorized  to  exerdse 
^it&e  functions  of  the  Governor  'during  any  temporary  absence  of  the 
Governor  from  the  State,'  he  may  also,'  wheneV^er  the  Governor  is  un- 
able 'to  attend  to  the  duties  of  hid  6ffice  on  account  of  sickness — in  case 
"of  inability  to  dischargci  the  powers  and  duties  of  his  office.^  We  do 
not  believe  this  to  be  the  meahing  intended  by  the  iVaimers  of  the  con- 
stiiution.  The  inability  to  discharge  the  duties  of  the  office  as  well  tis 
'  ihe  absence  from  the  State,  spoken  of  in  the  article,  are  such  as  would 
affect  injuriously  the  public  interest.  The  mere  absence,  at  Piiss 
Christian,  within  a  few  hours'  run  of  the  Capital,  could  not,  by  any 
possibility,  Effect  the  public  interest. 

How  in  the  absence  of  the  Governor  to  be  ascertained  f  It  is  mani- 
fest, that  there  ought  to  be  ^othe  certain  proof,  accessible  to  the  public, 
from  which  they  m&y  with  certainty  derive  the  knowledge  as  to  who  is 
authorized  to  act.  as  Governor  of  the  State.  As  the  law  makes  no  pro- 
Vision  for  the  mode  in  which  the  Governor  shall  manifest  to  the  public 
his  absence  from  the  State,  it  necessarily  is  left  to  his  discretion,  sub- 
ject to  his  responsibility  to  the  people.  If  the  interests  of  the  State 
should  suffer  in  consequence  of  his  prolonged  absence,  be  would  be 
amenable  to  public  sentiment  and  to  the  control  of  the  impeaching 
power  of  the  State. 

Some  public  record  should  be  made  of  the  intended  absence,  or  the 
Governor  should  publicly  place  the  Lieutenant  Governor  in  charge  of 
the  government,  so  that  the  time  of  absence  shall  appear  of  record, 
and  during  such  absence  the  acts  of  the  acting  governor  would  be  of 
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unqaestionable  validity.  Anything  less  than  this  might  create  confu- 
sion and  tincertainty.  We  do  not  think  it  was  ever  contemplated  that 
the  movements  of  the  Governor  should  be  watched^  with  the  view  that 
the  Lieutenant  Governor  or  Speaker  of  the  House  of  Representatives 
should  slip  into  his  seat,  the  moment  he  stepped  across  the  borders  of 
the  State. 

Ifc  is  therefore  ordered,  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs. 

Rehearing  refused. 


No.  3360. 
Heirs  of  E.  A.  Johnson  v.  Bradish  Johnson. 

In  this  caae,  it  is  shown  that  the  heirs  of  George  W.  Johnson  rattfled  and  oonflrmed  his  will; 
that  they  were  recognixed  and  put  in  possession  of  their  respective  shares;  that  his  sno- 
oession  has  been  folly  administered;  that  the  dispositions  of  the  will  were  carried' into 
execation  as  folly  as  it  was  possible,  and  that  his  executors  have  been  discharged.  After 
all  these  proceedings*  and  in  the  face  of  these  solemn  acts,  nime  of  the  heirs  can  now  be 
heard,  when  they  sedc  to  annul  the  will  in  any  of  its  parts. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Oooley,  J. 
Leovy,  Monroe  dt  Hart,  for  plaintiffs  and  appellants.  Lea^  Finneif 
d  Miller y  J.  A.  Oamphell^  for  defendant  and  appellee. 

Morgan,  J.  George  W.  Johnson  died  in  September,  1856.  He 
owned  large  estates  in  New  York  and  in  Louisiana. 

Forming  part  of  his  possessions  in  this  State,  was  a  tract  of  land 
known  as  the  Woodland  plantation,  situate  in  the  parish  of  Plaque- 
mine,  of  which  he  owned  the  eleven-sixteenths.  The  other  fiye-six- 
teenths,  belonged  to  his  brother,  Bradish  Johnson.  He  also  owned 
twenty-five  slaves  in  his  own  right,  twelve  slaves  in  common  with  his 
brother  Bradish,  and  the  eleven -sixteenths  of  one  hundred  and  sixty- 
one  others. 

He  died  without  leaving  any  forced  heirs,  and  bequeathed  his  prop- 
erty to  his  brothers.  To  Bradish  hjB  gave  the  Woodland  plantation 
and  all  the  improvements  thereon.  Upon  this  bequest  he  imposed  a 
charge.  This  was,  that  after  enjoying  the  fruits  and  revenues  of  this 
plantation  with  the  result  of  the  labor  of  all  the  slaves  thereon,  for 
five  years,  he  was  to  liberate  them  all,  send  them  to  Liberia,  and  give 
them  each  fifty  dollars. 

His  will  was  accepted  by  his  heirs  as  a  just  disposition  of  his  prop- 
erty, and  in  two  separate  deeds,  made  at  different  periods,  tliey  ratified 
the  same.  Under  the  will  and  in  virtue  of  these  acts,  each  heir  was 
put  in  possession  of  the  share  which  was  coming  to  them. 

His  heirs  were  three  brothers.  It  is  the  lieirs  of  one  of  theae 
brothers  who  are  the  plaintiffs  in  this  suit. 
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Hdn  of  Johnaon  t.  JTohnson. 


In  1857y  the  Legislature  of  Loaiaiana  passed  a  law  prohibitiDg  the 
emancipation  of  slaves. 

In  1858,  J.  D.  Johnson  and  E.  A.  Johnson  (father  of  the  present 
plaintiffs)  instituted  suit  against  Bradish  Johnson,  in  which  they  al- 
leged that  the  provisions  of  George  Johnson's  will  by  which  he  di- 
rected the  emancipation  of  his  slaves  were  null  and  void,  the  same 
being  prohibited  by  law.  They  prayed  that  all  of  the  provisions  of  his 
will  relating  to  the  Woodland  plantation  and  the  negroes  thereon  might 
be  declared  nnll  and  void,  as  contrary  to  the  laws  and  policy  of  the 
State,  and  they  prayed  to  be  decreed  to  be  the  owners  each  for  one- 
third  thereof.  This  suit  was  decided  by  the  Supreme  Court  to  be  pre- 
mature. The  opinion  was  read  on  the  fifteenth  of  June,  1859.  It  has 
not  been  reported. 

Subsequently,  John  Johnson  instituted  another  suit  in  which  he  de- 
clared that  Bradish  Johnson,  in  defiance  of  the  laws  of  the  State,  con- 
templated the  emancipation  of  the  slaves  mentioned  in  George  John- 
son's will,  and,  averring  that  he  feared  they  would  be  removed  out  of 
the  State,  applied  for  and  obtained  an  iig unction  directed  against  him 
prohibiting  him  from  so  doing.  This  suit  remained  on  the  docket  until 
twelfth  November,  1861,  when  it  was  dismissed. 

The  alaves  were  never  sent  to  Liberia,  and  they  were  not  emanci- 
pated by  Bradish  within  the  five  years  as  required  by  the  will.  The 
heirs  of  E.  A.  Johnson,  claiming  through  their  father,  ask  that  they  be 
decreed  to  be  the  owners  of  the  one  third  of  the  eleven -sixteenths  of 
the  Woodland  plantation,  and  that  Bradish  Johnson  may  be  compelled 
to  account  to  them  for  the  revenues  thereof  since  he  has  been  in  pos- 
session of  the  same  under  the  will.  By  a  special  agreement  the  rents  . 
and  revenues  are  disconnected  from  this  suit,  and  the  only  question 

before  us  is,  the  title  to  the  land. 

I 

^iPlaintiifs  contend  that  inasmuch  as  the  terms  of  the  will  were  not 
complied  with,  and  inasmuch  as  the  terms  of  the  will  were  the  condi-  | 

tions  of  the  legacy,  the  legacy  lapses  and  the  property  falls  into  the  | 

mass  of  the  succession,  to  be  divided  equally  among  the  heirs.  j 

Every  one  who  was  in  Louisiana  at  the  time  knows,  that  it  would  I 

have  been  impossible  for  any  one  to  have  emancipated  a  slave  in  Sep- 
tember,  1861,  and  that  it  would  have  been  equally  impossible  to  have  i 

sent  one,  much  less  one  hundred  and  ninety- eight  to  Liberia. 

Late  in  April,  1862,  the  United  States  forces  took  possession  of  New 
Orleans  and  the  neighboring  country.  By  a  military  order,  issued  in 
May,  1863,  the  statute  of  1857  was  declared  never  to  have  been  in  force 
daring  the  occupancy  of  the  country  by  the  federal  troops,  and  owners 
of  slaves  were  authorized  to  manumit  them  on  presenting  a  petition  to 
that  effect,  to  any  coUrt  of  record. 
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fiefn  of  Joliiiabn' V.  •Tolm'sbii. 

In  March,  1864,'Bradi8h  Johnson  filed  a' petition  in  Which  he  pnjeA 
leave  to  emancipate  the  slaves  mentioned  in  his  b^otfier's  will.  The 
Application  was  granted.    The  slaves  were  freed. 

It  is  contended  th^t  tMs 'proceeding' was  ntf necessary,  inasmuch  as 
two  months  before,  General  Banks,  the  then  military  commanfder  here, 
had  declared  all  slaivery'  laws  nallan^  void.  T&is  does  not  follow,  bnt 
it  is  not  necessary  that  the  matter  erhontd  be  inqdired  into. 

In  the  coostmction  and  a|>'plidatibn  ^f  testamentary  disffosltions,  the 
object  of  the  testator  is '  one  of  the  first  things  to  be  ascertained. 
What  was  the  oliiject  of  George  Johnson  with  regard  to  the  slaves 
which  he  owned  ?  Was  it  to  s^nd  them  to  Liberia  ?  In  oar  opinion 
this  was  a  fnere  incident  to  the  be(](tiest,  aind  made  simply  in  what  be 
considered  might  be  the  interest  of  those  to  whom  he  dedr^  to  be 
bountifal.  His  miain  object  we  think  Was  t!he  ettiancipation  of  those 
Whom  he  had  held  in  bondage  fttid  whose' labor  bad  oontribated  to  his 
wealth.  His  principal  end  was  to  make  them  firee ;  the  place  whete 
they  were  to  enjoy  their  freedom  was  a  very  secondary  cone^deratioii. 
'They  were  freed,  and  thus  his  Object  was  accomplitihed.  They'wei^ 
freed  also  by  the  act  of  his  legatee,  and  thus'  the  J^ovisions  of  his  will 
were  carried  oat.  They  were  hot  sen t  to  Liberia,  it  is  true,  feat  tAiisT  is 
hot  the  fault  of  the  legatee.  ^In  this  regard  he  tendered  to  dioae  who 
wished  to  go,  the  means  stipulated  in  the  will,  which  they  declined. 
'  Besides,  this  was  a  stipulation  in  their  own  behalf,  and  not  one  in  which 
the  heirs  have' any  interest ;  for  it  wonM hardly  be  contended,  we  think, 
that  if  they  coald  have  been  emancipated  ander  the  laws  of  Louisiana 
when  thej^  woald  have  been  Entitled  to  their  freedom  under  the  will, 
with  permission  to  remain  in  Loaisiana.  and  they  had  been  emanci- 
pated and  had  rei\ised  to  go  to  Liberia,  tliat  this  portion  of  the  will 
would  have  been  set  aside.  The  first  privilege  of  freedom  is  the  ri|fht 
to  choose  a  home  from  out  the  world  ;  it  mi^t  have  been  worse  than 
slavery  to  them  to  force  them  from  the  place  of  their  birth,  to  break 
np  their  associations  and  to  sunder  even  such  weak  ties  as  were  socially 
known  to  them,  and  to  drive  them  across  the  seas,  among  strangers, 
and  in  a  distant  land.  Being  free  to  go  or  not  to  go,  was  the  question 
which  their  own  choice  alone  could  determine,  and  whether  they  went 
or  staid  was  not  a  matter  in  which  the  heirs  of  their  liberator  had  any 
say.  It  is  their  ground  of  action  against  the  legatee  to  force  a  compli- 
ance with  the  terms  of  the  will,  if  they  choose  to  occupy  it,  bat  it  ia 
no  reason  why  his  bequest  should  be  set  aside. 

Beyond  this,  all  the  heirs  of  George  Johnson  ratified  and  confirmed 
his  will,  as  has  been  seen;  they  were  recognized  and  put  in  possession 
of  their  respective  shares ;  his  succession  has  been  fully  administered, 
and  his  executors  have  been  discharged.    After  all  these  proceedings. 
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Heirs  of  Johnson  t.  Johnson. 

aQ|d  in  the  face  of  their  solemn  acts,  the  heirs  can  not^  we  think,  be 
heard,  when  they  seek  to  annul  the  will  in  any  of  its  parts. 
Judgment  affirmed. 

On  Application  fob  Bbhbarino. 

LuDBLiNG,  C.  J.  In  the  brief  filed  in  support  of  the  application  for 
a  rehearing  in  this  case,  it  is  suggested  that  Mr.  Justice  Morgan,  who 
pronounced  the  judgment  of  the  court,  should  have  recused  himself, 
and  reference  is  made  to  the  statute  (Sec.  1922  R.  S.),  which  declares 
that  *'  whenever,  in  any  case  before  the  Supreme  Court,  or  any  other 
court  having  appellate  jurisdictioi^,  the  judgment  appealed  from  shall 
have  been  rendered,  in  the  first  instance,  by  any  judge  of  said  appel- 
late court,  at  a  time  when  he  was  judge  of  the  court  of  original  juris 
dictiouy  it  shall  be  the  duty  of  said  judge  ex  officio  to  recuse  himself^ 
without  it  being  necessary  that  a  motion  be  made  to  that  effect  by  any 
of,  the  parties.'* 

The  statute  has  not  the  remotest  bearing  in  the  case  before  the  court. 

The  judgment  appealed  from  was  not  rendered  by  Judge  Morgan, 
bat  by  Judge  Cooley,  judge  of  the. Sixth  District  Court,  of  which  Mjr« 
Justice  Morgan  never  was  judge.  While  judge  of  the  Second  District 
Court,  Judge  Morgaa  decided  a  case  growing  out  of  the  will  of  George 
Johnson,  but  that  case  was  decided  by  this  court  years  ago,  and  it  is  a 
totally  different  case  from  the  one  now  under  consideration ;  the  causes 
of  action  and  the  things  claimed  in  the  two  suits  were  different. 

The  other  grounds,  for  a  rehearing  have  even  less  reason  tp  support 
them  than  the  foregoing,  for  if  it  be  conceded  that,  the  agreement  of 
fifteenth  of  December,  1857,  did  not  embrace  the  Louisiana  property, 
stiUy  having  dedded.that  the  testament  was  valid  and •  that. Bradish 
Johnson  had  discharged  the  obligations  imposed  ob  him  by  the  will,  it 
is  of  no  consequence  what  the  saidragreement  emlMraced^ 

The  rehearing  is  therefore  refused. 


No.  4516. 
E.  Newman  &  Co.  v.  L.  H.  Levy. 

The  defendant's, petition^ of  apspal  prayf  that,E^  Newman  &,  Co.  be  cited  throng!)  Baool 
Jninonyflle,  liquidator,  to  answer  tlie  appeal,  and  accordingly  citation  was  only  served 
on  JamonTiUe.  B.  Kewman  was  not  cited,  altbongh  he  had  an  tnteirest  in  sastaihing  the 
Jadgment.  The  lanlt  is  impntf hie  to  the  a^peUant.,  Of  th^  conrt's  own  mofioa  th^ 
appeal  is'^ismissed. 

APPEAL  from  the  Sixth  Distrifjlj  Court,  p^ish  of  Oj^lepfiifi.     ^Q9^Ux 
J  J,    jp.  C.  Labqt^,  for  plaintiffs  aji(^  aji^eilees.    Cotton. <&  i^ty,  for^ 

VfYJ^Y,  J.    In  kys  petition  foi^ap]pea|ls  the  defendant  praye4  thaf  ''E. 
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Newman  &  Co.  be  cited  through  Raoal  Jamonville,  liquidator,  to 
aoswer  the  appeal.*'-  And,  accordinglji  citation  was  only  served  on 
Jnmonville.  E.  Newman  was  not  cited.  He  had  an  interest  in  main- 
taining the  jadgment.    The  fault  is  imputable  to  the  appellant. 

Of  our  own  motion,  it  is  ordered  that  the  appeal  herein  be  dismiaaed, 
appellant  paying  costs. 

Rehearing  retused. 


No.  3011. 
A.  P.  Field  and  Jesse  R.  Ponder  t^.  W.  N.  RoasRS  et  als. 

A  certain  sam  was  deposited  in  the  hands  of  Rogers  by  Krs.  Williams  to  indnoe  him  to  sigD 
a  bond  for  the  release  of  her  husband,  who  was  prosecuted  for  the  embesalement  of 
ftinds  belonging  to  Ponder — which  money  thos  deposited  Rogers  was  to  retom  to  her  or 
to  her  order  as  soon  as  he  became  released  ftom  his  bond.  The  prosecution  was  disoon- 
tinne^,  the  release  from  the  bond  was  thereby  eilected,  and  an  assignment  of  the  fiuids 
deposited  was  made  by  Mrs.  Williams  to  the  plaintifb.  who  sued  Rogers  on  hia  reftisal  to 
pay  the  same. 

Such  an  agreement  on  the  part  of  the  prosecnting  witness,  one  of  the  plaintifft,  is  one  which 
a  court  of  Justice  shonld  not  recognize  and  enforce.  The  agreement  was  that,  if  the 
money  embeszled  should  be  returned,  he  would  not  proaecute  the  offender.  This  can 
not  be  the  basis  of  an  action  in  a  court  of  Justice  to  compel  one  of  the  contracting 
parties  to  comply  with  the  contract;  and,  as  set  out  in  the  petition,  the  demand  of  the 
counsel  of  the  accused  is  so  connected  with  this  illegal  contract,  that  it  can  not  be 
granted. 

The  plaintifb  had  a  legal  remedy  by  which  their  civil  demand  against  the  defondants  could 
have  been  enforced.  The  action  here  is  not  against  the  depositary  on  the  simple  assign- 
ment of  the  depositor;  fat  both  the  depositor  and  the  depositary  are  sued  in  toUdo^  snd 
the  eflbct  of  the  suit  is  to  enforce  the  conslderaUon  for  the  disoontinnance  of  the  prase- 
cution. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Leau^ 
montf  J.     OotUm  dt  Lwyj  WiXUam  H,  Hunt,  for  plaintiffs  and  ap- 
pellants.   J.  B.  JBeekwiih,  for  defendant  and  appellee* 

Wylt,  J.  John  L.  Williams  was  convicted  of  embezsling  four  thou- 
sand dollars  from  the  plaintiff,  Jesse  R.  Ponder.  His  attorney,  A.  P. 
Field,  obtained  a  new  trial  and  an  order  for  his  release  on  a  bond  for 
(2500.  On  the  sixth  May,  1867,  he  was  released  on  bond,  the  defend- 
ant, William  N.  Rogers,  going  security.  In  order  to  get  Rogers  as 
security  on  the  bond,  Mrs.  Williams,  the  wife  of  the  accused,  deposited 
with  him  as  collateral  security  $2500  cash.  Shortly  after  his  release^ 
Williams  left  the  State,  with  a  view  not  to  appear  at  the  trial  and 
answer  to  the  charge  against  him.  His  wife,  who  remained  a  few  days 
after  he  left,  was  anxious  to  get  the  prosecution  settled  or  compro- 
mised, Ponder  having  employed  counsel  to  assist  in  the  prosecution. 
In  order  to  accomplish  the  object  she  was  willing  to  give  up  the  $2500 
deposited  by  her  with  Rogers,  agreeing  that  whatever  remained  after 
settling  with  Ponder,  A.  P.  Field  might  retain  for  his  services.    She 
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therefore  made  the  following  conditional  assignment  of  her  fands  in 

the  hands  of  Bogers : 

«*  New  Orlbans,  May  14,  1867. 
**Mr.  W.  K.  Bogers,  Grayier  street: 

*'  Sib — Upon  yoar  release  from  the  bond  in  the  district  coart, 
given  there  by  you  for  the  appearance  of  my  husband  to  stand  his 
trial,  you  will  pay  over  to  Col.  A.  P.  Field  tiie  twenty-five  hundred 
dollars  given  you  by  me  as  collateral  security  should  he  fail  to  appear 
when  called  on,  and  this  will  be  your  receipt  tor  the  same. 

"  MRS.  C.  WILLIAMS." 

Bogers  was  promptly  notified  of  this  assignment.  Field  subsequently 
efiibcted  a  compromise  with  Ponder,  agreeing  to  pay  hitn  out  of  said 
fund  fifteen  hundred  dollars,  and  the  prosecution  was  discontinued 
by  the  State.  Bogers,  however,  refused  to  pay  over  the  money,  and 
on  August  22,  1867,  Field  and  Ponder  brought  this  suit  against  him 
and  also  Williams  and  wife.  Bogers  alone  was  cited,  and  for  answer 
pleaded  the  general  issue.  Williams  and  his  wife  having  left  the  State 
could  not  be  cited.  They  are,  therefore,  not  before  the  court.  There 
was  judgment  in  the  court  below  dismissing  their  demand  as  of  non- 
suit, and  the  plaintifBs  have  appealed. 

From  the  evidence  we  are  satisfied  that  Bogers  had  the  twenty-five 
hundred  dollars  belonging  to  Mrs.  Williams  on  deposit  at  the  time  he 
was  notified  of  the  conditional  assignment  of  May  14, 1867;  and  from 
that  moment  the  funds  belonged  to  the  plaintiffs,  subject  to  the  con- 
dition expressed  in  said  assignment.  Edwards  v.  Daley,  14  An.  384; 
Marshall  v.  Morehouse,  14  An.  690;  Ayles  v.  Hawley,  9  An.  962.  There- 
fore on  the  eleventh  July,  1867,  when  the  prosecution  against  Williams 
was  discontinued,  by  reason  of  the  compromise  with  Ponder,  Bogers 
should  have  delivered  the  twenty-five  hundred  dollars  to  the  plaintiffs 
because  the  condition,  mentioned  in  the  assignment,  had  happened, 
he  was  released  from  the  bond  by  the  discontinuance  of  the  suit. 

If  Bogers  parted  with  any  portion  of  the  funds  deposited  with  him« 
after  notice  of  the  assignment,  he  did  so  at  his  peril.  Whether  the 
compromise  with  Ponder  was  the  compounding  of  a  felony  or  not, 
does  not  concern  the  defendant,  Bogers,  who  is  a. mere  stakeholder  or 
depositary.  Besides,  the  plea  of  immorality  and  other  special  defenses 
set  up  in  the  brief  can  not  be  noticed,  the  general  denial  being  the 
only  defense  he  saw  fit  to  plead.  Bogers  could  not,  in  his  pleadings, 
Bet  up  defenses  which  belong  to  Williams  and  his  wife;  and  for  a 
greater  reason  he  can  not  be  heard  suggesting  them  in  his  behalf. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  now  ordered  that  the  plaintiffs  recover  of  the  defendant,  William 
K.  Bogers,  twenty-five  hundred  dollars,  with  five  per  cent,  interest 
thereon  from  August  24, 1867,  and  costs  of  both  courts. 
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Howell,  J.  The  plaintiffs  allege  that  John  L.  Williama  and  his 
wife,  C.  Williams,  and  William  N.  Rogers  are  indebted  to  them,  in 
$oUdo,  in  the  sum  of  $2500,  because  that  said  John  L.  Williams  r^- 
chived  from  the  plaintiff,  Jesse  R.  Ponder,  of  Texas,  the  sum  of  $4000, 
and  embezzled  the  same;  that  t|ie.said  Mrs.  C.  Williams,  with  the  con- 
sent  of  her  husband,  placed  $2500,  community  property,  in  the  charge 
of  the  said  Rogers  to  be  returned  to  Williams  or  his  wife,  when  he, 
Rogers,  becftipe  discharged  on  the  bond  of  said  Williams  to  appear  and 
st^n^  trials  that  Mrs.  Williaipos,  with  the  knowledge  of  her  hasbandf 
and  in  order  to  defray  expenses  of  defense,  etc.,  placed  .the  whole  of 
said  sum  at  the  disposition ^of  plaintiff.  Field,,  and  authorized  bim  to 
collect  and  pay  all  the  profe^ional  aervices  duQ,  and  to  pay  the  plain- 
tiff, Ponder,  a  pprtion  of  the  sum  of  $4000,  to  wit,  $1500;  that  Rogers 
ref^eiyed  a  note  to  this  effect  irpm  Mrs.  C.  Williams,  and  tbi^n,  agreed 
to  pay  the  sapie  to,  said  Field,  knowing  th^t  sa}^  notice  w:as  a  transfer 
from  said  WUliapis  and  ,wife;  thf^t  Rogers  treated  said  money  as  the . 
n)oney  of  Field,  and  bound  hiniself  to  pay  his  acceptance;  that  on  one 
occasion  he  claimed  an  indemnity  of  $250  put  of  saijd  amount;  th^t  he 
now  fraudulently  retains  the  same,  nptwithstanding  bis  said  agreement 
after  the  service  of  the  notice  and  before  and  after  his  discharge  from 
t\ie  bpnd;  and  thpy  prayed  that  all  the  defendants  be  cited  .and  con- 
demned in  soUdo  to  pay  them  $2500  and  interest  from  judicial  dei^and. 

J.  L.  Williams  and  wife  having  left  the  State  were  not  cited,  but  a 
general  denial  was  filed  in  behalf  of  th^  defendants,  and  afterward  an. 
ainended  answer  or  peremptory  exception  by  Rogers,  setting  up,  among, 
ojther  matters,  the  ini^bility  of  the  wjlS^  tp  assign  comnyunity  property^ 
Thi^re  was  judgment  agai^qpt  the  plaiptiffS9  as  of  nonsuit,  and  they 
appealed. 

The  main  facts  are  that  John  L.  Williams  was  found  guilty  of  em- 
bezzling  $4000  belonging  to  plaintiff  Ponder,  and  upon  application  of 
bis  counsel,  A.  P.  Field,  obtained  a  new  trial,  and  was  released  from 
custody  upon  bond  for  $2500,  signed  by  William  N.  Rogers  as  security, 
with  whom  Mrs.  C.  Williams,  the  wife,  had  deposited  the  sum  of  $2500 
as  collateral.  Ponder,  the  prosecuting  witness,  and  Williams,  the  ac- 
cused, left  the  State.  Mrs.  Williams,  on  fourteenth  May,  1867,  gave  to 
Field  the  following: 

Mr.  W.  N;. Rogers: 

Sir — ^Upon  your  release  from  the  bond  in  the  district  court,  given 

there  h^  you  for  the  appearanee  of  my  husband  to  stand  his  triaVyoOv 

will  pay  to  Colonel  A.  P..  Field  the  twenty -^five  hundrod  doUan  given 

yj(^.bgr  m^  as  ooUateral  security  0hoid4.  h^  fail  .to  apfieair  tcI^^Q  epUedj 

ofl*  a94.^*J^/«^iU  ^  yPJ»r  rQC^ipt  f^R^th^.  wW/ 

"MRft.  C.  WJLI^AlfS." 
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This  was  presented  to  Rogers  by  a  witness,  who  says  Rogers  accepted 
it  Terbally. 

On  the  same  day  Rogers  was  called  on  for  a  receipt  in  favor  of  Mrs. 
Williams,  and  he  gave  the  followiDg  (in  pencil): 

"  Mrs.  Williams — ^I  do  not  think  I  am  safe  in  giving  a  receipt. 
"Yours,  respectfully,  W.  N.  ROGERS. 

"  New  Orleans,  May  14. 

"You  will  find  me  all  right  when  the  thing  is  settled." 

After  some  consultation  between  the  counsel  of  Ponder  and  Williams, 

Ponder  was  written  to  and  he  answered  as  follows : 

**MiLLiCAN,  Texas,  May  31,  1867. 
*<Ii.  G.  LeTy,  Esq..  New  Orleans: 

^*Dbar  Sir — ^Yours  of  twenty-seventh  instant  is  to  hand  and  con- 
tents noted.  Having  left  the  Williams  matter  entirely  to  yon,  I  'hope 
yon  will  continue  it  to  the  best  advantage  possible.  Inclosed  I  hand 
the  letter  yon  requested  me  to  write  0.  H.  Luzenberg,  Esq.,  but  wish 
yon  to  secure,  before  presenting  it,  the  best  compromise  possible. 

''Hoping  to  hear  from  you  soon,  I  am  very  respectfully, 

•'J.  R.  PONDER." 
The  letter  referred  to  reads : 

**MiLLiCAN,  Texas,  May  31,  1867. 

**G.  H.  Luzenberg,  Esq.,  District  Attorney,  Pariah  of  Orleans,  La: 

"Dear  Sir — I  will  not  prosecute  John  L.  Williams  further,  his 

friends  having  proposed  to  pay  back  to  me  a  portion  of  the  money  I 

charge  him  to  have  embezzled,  and  I  will  wait  until  he  can  arrange  the 

balance  of  the  amount.    I  therefore  request  that  you  enter  iwlle prose' 

qui,  as  my  testimony  alone  can  convict  him,  and  I  will  not  be  in  your 

city  again  during  the  year. 

* 

**  Your  obedient  servant, 

*' JESSE  R.  PONDER." 

On  producing  this  in  court,  the  district  attorney  entered  a  nolle 
prosequi  on  eleventh  July,  1867,  and  Williams  was  discharged  from  his 
bond. 

We  are  of  opinion  that  the  foregoing  shows  such  an  agreement  on 
the  part  of  the  prosecuting  witness,  one  of  the  plaintiffs,  as  a  court  of 
justice  should  not  recognize  and  enforce.  The  agreement  was  that  if 
the  money  embezzled  should  be  returned,  he  would  not  prosecute  the 
offender.  This  can  not  be  the  basis  of  an  action  in  a  court  of  justice 
to  compel  any  of  the  contracting  parties  to  comply ;  and  as  set  out  in 
the  petition,  the  demand  of  the  counsel  of  the  accused  is  so  connected 
with  this  illegal  contract  that  it  can  not  be  granted. 

The  plaintiffs  had  a  legal  remedy  by  which  their  civil  demand  against 
the  defendants  could  have  been  enforced.   The  action  here  is  not  against 
the  depositary  on  the  simple  assignment  of  the  depositor,  for  both  the 
37 
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depositors  and  depositary  are  sued  in  solido,  and  the  effect  of  the  suit 
IB  to  enforce  the  consideration  for  the  discontinnance  of  the  prosecu- 
tion of  Williams. 

It  is  therefore  ordered  that  our  former  decree  be  set  aside,  and  that 
the  judgment  appealed  from  be  affirmed. 


Wtlt,  J.,  dissenting,  Mrs.  Williams  deposited  with  Rogers,  the 
only  party  defendant  before  the  court,  twenty-five  hundred  dollars,  to 
indemnify  him  from  loss  in  being  security  on  the  bond  of  her  husband 
to  appear  and  answer  to  the  charge  of  embezzlement.  Rogers,  the 
depositary,  incarred  thereby  the  legal  obligation  to  return  the  money 
deposited  to  Mrs.  Williams,  or  to  pay  it  on  her  order,  as  soon  as  he 
became  released  from  the  bond.  Mrs.  Williams  subsequently  made  a 
conditional  assignment  of  the  money  to  the  plaintiff,  A.  P.  Field,  of 
which  Rogers  was  duly  notified  and  assented  thereto.  And  this  con- 
dition was  the  release  of  the  bond  which  Rogers  had  signed.  The 
condition  happened.  The  assignment  or  order  of  Mrs.  Williams  on 
Rogers  for  the  money  became  absolute.  Rogers  refused  to  pay  over 
the  money,  and  this  suit  against  him  is  the  result.  The  basis  of  the 
action  against  him  is  the  obligation  he  incurred  when  he  received  the 
money  deposited  by  Mrs.  Williams.  The  obligation  of  a  depositary  is 
the  obligation  sought  to  be  enforced  against  him. 

There  is  nothing  immoral  in  Rogers  being  compelled  to  pay  over  to 
A.  P.  Field,  assignee  of  Mrs.  Williams,  money  which  Mrs.  Williams 
deposited  with  him  as  an  indemnity  against  liability  on  the  bond 
which  he  signed  as  security  for  her  husband,  that  bond  being  dis- 
charged by  the  discontinuance  of  the  suit  or  criminal  prosecution. 
Now,  whether  this  discontinuance  resulted  from  the  compounding  of  a 
felony,  or  any  other  immoral  transaction,  is  of  no  consequence  so  far 
as  Rogers  is  concerned. 

What  means  were  employed  to  obtain  the  release  of  the  bond  does- 
not  concern  him.  It  was  no  part  of  his  agreement  when  receiving  the 
deposit  that  he  should  keep  the  money  unless  the  bond  was  released 
in  a  legitimate  manner.  He  had  nothing  to  do  with  the  means  em- 
ployed to  accomplish  the  release  of  the  bond.  It  was  enough  for  him 
to  know  that  the  bond  was  canceled,  and  his  obligation  to  pay  over 
the  money  to  Mrs.  Williams,  or  the  plaintiff  holding  her  order,  became 
absolute.  What  considefation  Field  gave  to  get  the  assignment  or 
order  for  the  money  does  not  concern  Rogers,  the  depositary.  It  is  no 
excuse  for  him  that  the  consideration  for  the  order  or  the  assignment 
by  Mrs.  Williams  was  immoral,  or  that  she  gave  the  order  as  the  oon- 
sideration  for  the  discontinuance  of  a  criminal  prosecution.    If  Mrs. 
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Williams  had  appeared  and  set  up  the  illegality  of  the  consideratioD 
for  the  assignment  or  order  in  favor  of  Field,  the  question  would  have 
been  properly  before  the  court.  If  the  defendant  is  compelled  to  pay 
over  the  money  on  the  order  of  Mrs.  Williams,  the  obligation  he  will 
discarge  in  doing  so  will  be  the  obligation  of  a  depositary,  the  only 
one  he  incurred,  and  that  surely  was  not  immoral. 

It  has  frequently  been  held  by  this  court  that  the  holder  of  a  note 
given  for  a  valid  consideration  can  enforce  its  payment  whether  the 
consideration  he  gave  for  it  to  the  indorser  was  a  slave,  or  Confederate 
money,  or  not;  whether  the  consideration  for  the.  indorsement  was  im- 
moral or  not. 

For  the  reason  stated  and  those  expressed  in  the  first  opinion  of  this 
court  in  this  case,  I  dissent. 


No.  5115. 
State  of  Louisiana  v.  Hamilton  Miller. 

Neither  iivjory  nor  fhtad  having  been  alleged  or  shown,  resolting  fh>m  the  venire,  or  draw* 
Ing  of  the  Jury,  or  from  any  other  irregnlarity  on  the  trial  of  the  defendant,  no  relief 
can  be  obtained  by  him  under  the  ninth  section  ot  the  act  No.  94  of  the  acts  of  18T3,  en- 
titled "  an  act  relative  to  jaries,"  etc. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Ten- 
sas. Hough,  J.  Criminal  case.  Hiram  B,  SteeUf  District  Attor- 
ney, Henry  C.  Dibble^  Assistant  Attorney  General,  for  the  State.  Tho$. 
P.  Farrar,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  The  defendant  was  indicted  for  murder  and  con- 
victed without  capital  punishment.  From  the  judgment  sentencing 
him  to  the  penitentiary  for  life,  he  has  appealed. 

On  the  first  day  of  the  term  of  the  court  at  which  he  was  tried,  the 
accused  challenged  the  array  of  jurors,  on  the  grounds  that  the  venire 
was  drawn  under  the  provisions  of  the  act  of  ]87d|  which  does  not 
apply  to  the  parish  of  Tensas,  in  which  the  registration  of  voters  was 
attainable.  And  after  his  conviction,  he  moved  in  arrest  of  judgment 
on  the  grounds  that  the  grand  jury  had  been  illegally  impanneled, 
for  the  reasons  above  stated. 

In  this  court  he  has  assigned  as  errors  that  the  act  of  1873  is  uncon- 
stitutional, as  it  does  not  state  that  its  provisions  are  not  applicable  to 
the  parishes  in  which  lists  of  the  registered  voters  existed,  and  that 
the  juries  were  illegally  impanneled. 

There  is  no  force  in  the  objection  relating  to  the  title  of  the  act 
which  does  indicate  the  subjects  embraced  in  the  act. 

The  ninth  section  of  said  act  of  1873  declares,  that  it  shall  not  be 
•officient  cause  to  challenge  the  whole  array  or  to  set  aside  the  venire 
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because  some  of  the  jurors  drawu  are  not  qualified  jurors,  etc.,  "nor  be- 
cause of  any  other  defect  or  irregularity  than  in  the  manner  of  draw- 
ing the  juries  as  above  provided,  and  uo  such  defect  or  irregularity 
in  the  drawing  thereof  shall  be  sufficient  cause  if  it  shall  appear  that 
the  objection  is  merely  technical  and  it  shall  not  appear  some  fraud 
has  been  practiced  or  some  great  wrong  committed  in  the  drawing  or 
sumiuoning  of  the  jury  that  would  work  a  great  or  irreparable  in- 
jury.''    Acts  of  1873.  p.  168. 

Neither  iojary  nor  fraud  was  alleged  or  shown.  The  rulings  of  the 
judge  a  quo  was  therefore  correct. 

It  is  ordered  that  the  judgment  be  affirmed  with  costs  of  appeal. 


No.  M7e. 
P.  Lyons,  Tutor,  v.  J.  C.  Dobbins. 

In  this  case,  two  lots  with  buildings  thereon  were  owned  and  held  in  oommon  by  two  diflbr- 
ent  persons,  and,  at  the  partition,  nothing  being  said  as  to  the  dividing  line,  the  parties 
(one  of  whom  a  minor  whose  tutor  the  plaintiff  is)  mast  bave  considered  the  limits  to  be 
defined  by  the  bnildings  on  each,  which  constituted  a  double  cottage,  and  this  state  of 
things  continued,  without  complaint,  for  about  three  years  thereafter,  when  the  plaintiff 
assumed  to  establish  a  line  for  himself  without  notice  to  his  neighbor  aforesaid,  by  tear- 
ing down  a  x>ortion  of  the  bnildings  which  he  alleged  to  extend  over  the  minor  s  lot  some 
Aine  feet,  and  took  an  injunction  to  prevent  defendant's  interfermoe.  The  evidence 
does  not  sustain  the  iivjunction,  and  defendant  claims  damages.  It  is  not  thought,  how. 
ever,  that  the  minor  should  be  responsible  for  the  illegal  acts  of  his  tutor.  In  such 
capacity  he  could  liave  protected  and  exercised  the  rights  of  the  minor  in  a  legal  man* 
ner.  As  the  plaintiff  is  not  befiore  this  court  individually,  all  that  can  be  done  is  to 
dissolve  the  iivjunction,  reserving  defendant's  rights. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.     Dibble, 
J.     a  T.  d  E,  J.  Fellowes,  for  plaintiff  and  appellee.     T.  GUmore 
d  Sons,  tor  defendant  and  appellant. 

Howell,  J.  One  P.  Ryan  and  the  minor  child  of  the  plaintiff  were 
the  owners  in  common  of  two  adjoining  lots.*  By  an  act  of  partition 
in  kind,  lot  A  fell  j;o  Ryan  and  lot  B  to  the  minor.  Each  lot  was 
described  in  said  act  as  being  equal  in  measurement,  and  a  double  cot- 
tage stood  on  the  two.  Ryan  sold  to  the  defendant,  and  the  owners 
were  in  possession,  each  side  of  the  cottage  being  occupied  by  them 
respectively  or  their  tenants. 

Some  three  years  after  the  partition  the  plaintiff,  as  tutor,  instituted 
4;his  suit  to  injoin  the  defendant  from  interfering  with  him  in  the  re- 
moval of  a  part  of  a  building  which  he  alleges  extends  on  his  lot  some 
.nine  feet.  After  the  issuance  of  the  injunction  the  plaintiff  caused  a 
portion  of  the  tenement,  occupied  by  defendant's  tenant,  to  be  cot 
down  and  removed,  for  which  the  defendant  claims  damages  in  an 
amended  answer. 
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The  evidence  does  not  sustain  the  injunction.  There  was  no  attempt 
on  the  part  of  the  plaintiff  to  have  the  line  between  the  lots  definitely 
fixed  by  a  regular  survey,  if  there  was  UDcertainty  as  to  its  location, 
and  under  the  doctrine  in  Riddell  v.  Jackson,  14  An.  135,  the  partition 
wall  between  the  two  tenements  must,  in  such  case,  control  and  deter- 
mine the  limits  of  the  adjoining  properties. 

In  this  case  the  two  lots  were  owned  and  held  in  common,  and  at 
the  partition,  nothing  being  said  as  to  the  dividing  line  or  the  positioD^ 
of  the  tenements,  the  parties  must  have  considered  the  limits  to  be- 
defined  by  the  buildings  on  each ;  and  this  state  of  things  continued* 
without  complaint  for  about  three  years  thereafter,  before  plaintiff' 
assumed  to  establish  a  line  for  himself  without  notice  to  his  neighbor. 
We  do  not  think,  however,  the  minor  should  be  held  responsible  for 
the  iUegal  acts  of  his  tutor.  In  such  capacity  he  could  have  protected 
and  exercised  the  rights  of  the  minor  in  a  legal  manner.  As  he  is  not 
before  us  individually,  we  can  only  dissolve  the  injunction,  reserving 
defendant's  rights. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  icj unction  herein  be  dissolved,  with  costs  in  both  courts* 
reserving  to  defendant  his  right,  if  any  he  have,  to  damages. 

Rehearing  refused. 


No.  33a5. 

A.  RocHEREAU  &  Co.,  Agcuts,  V.  Mbs.  Bertha  Lewis  and  Husband. 

Where  the  suit  is  broaght  to  recover  from  defendants  the  amount  of  flve  notes  given  by  them 
in  payment  of  the  lease  of  certidn  property  and  where,  when  the  suit  was  institated. 
there  was  already  an  action  pending  In  another  oonrt,  between  these  defendants  and 
plaintmb,  to  annul  said  lease  and  cancel  said  notes,  the  plea  of  lit  pendant  is  a  good  on» 
and  shonld  liave  been  maintained.  * 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Thiard^ 
J.    John  H,  laley,  E,  Bermudez^  for  plaintiffs  and  appellees.    B, 

B.  Farman,  for  defendants  and  appellants. 

Morgan,  J.  Plaintiffs  sue  to  recover  from  the  defendant  $1000, 
amount  of  five  notes  for  $200  each,  given  by  them  in  payment  of  a  lease 
of  certain  property.  They  excepted,  first,  that  plaintiffs  had  shown 
no  authority  to  represent  their  alleged  constituents;  and  second,  Ub 

First — In  the  contract  of  lease  they  recognized  the  plaintiffs*  repre- 
sentative capacity.    They  can  not  now  be  allowed  to  question  it. 

Second— In  May,  1870,  the  defendants  instituted  suit  against  the 
plaintiffs  in  the  Sixth  District  Court  to  annul  the  lease  which  had  been 
entered  into  between  them,  and  to  cancel  the  notes  which  they  had 
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given  therefor,  the  notes  being  the  aame  apon  whioh  this  sait  is  insti- 
tuted. This  sait  was  pending  when  the  one  now  before  as  was  insti- 
tuted. The  plea  was  a  good  one  and  shoald  have  been  maintained. 
See  Bischoff  v.  Theurer,  8  An.  p.  15. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed;  that  the  excep- 
tion of  lis  pendens  be  sustained  and  the  suit  dismissed,  plaintiffs  to  pay 
the  costs  in  both  courts. 


No.  4843. 
Statb  of  Louisiana  v.  £.  A.  Giboux  and  C.  Giboux. 

The  refasal  of  the  Judge  to  order  the  separation  of  the  witnesses  is  a  matter  within  hit 
sound  discretion. 

The  Judge  a  que  was  correct  in  refusing  to  charge  that*  "if  fh>m  the  nature  of  the  assault, 
Oirouz  had  reasonable  grounds  to  believe  that  the  life  of  his  wife  was  in  danger,  or  some 
felony  was  about  to  be  committed  upon  the  person  of  his  wife  and  was  at  the  time  of  the 
killing  being  inflicted  upon  her  person,  then  the  killing  was  done  In  self  defense."  This 
would  have  required  the  Judge  to  assume  the  fact  that  the  assault  upon  his  wife  was 
without  provocation,  for  if  the  wife  was  the  aggressor,  the  killing  would  not  be  excusable 
in  self  defense. 

The  Judge  a  quo  did  not  err  when  he  refused  to  charge  the  Jury,  "that  they  must  take  into 
consideration  the  crippled  condition  of  the  accused."  The  cripple  was  not  assaulted, 
and  his  being  a  cripple  did  not  give  him  any  greater  right  to  kill  one  who  assaulted  his 
wtfe,  than  other  men  possess. 

There  was  no  error  in  the  charge  of  the  Judge  a  quo  that  the  principle  decided  in  the  case  of 
Selfridge  by  the  Supreme  Court,  '*wasthe  law  of  Louisiana,  whenever  there  is  any  appli* 
cation  to  the  case." 

The  judge  a  quo  correctiy  reftisod  to  charge,  in  regard  to  the  dying  declarations  of  the  de* 
ceased,  "that  the  statement  must  be  complete  in  itself;  for,  if  the  declarations  ap- 
pear  to  have  been  intended  by  the  dying  man  to  be  connected  with  and  qualified  by 
other  statements,  which  he  is  prevented  ftom  any  cause  from  making,  they  will  nol  be 
received.'*  The  defendant's  counsel  did  not  object  to  the  admission  oi  said  declarations, 
but  on  the  contrary  used  them,  and  referred  to  them  as  evidence  in  the  argument  befSote 
the  Jury.  . 

APPEAL  from  the  First  District  Court,  parish  of  Orleans.    AIM,  J. 
Crimiual  case.    A.  P.  Field,  Attorney  General,  for  the  State.    S, 
O.  &  J.  E,  Castellanos,  for  £.  A.  Giroux,  defendant  and  appellant. 

LvDELiNG,  C.  J.  The  defendant,  £.  A.  Giroux,  having  been  found 
guilty  of  murder,  without  capital  punishment,  has  appealed. 

Besides  the  questions  presented  by  the  bills  of  exceptions,  the  de- 
fendant urges  the  folio wiug  objections :  that  there  is  no  record  of  the 
names  of  the  grand  Jury,  nor  does  it  appear  that  twelve  of  said  jurors 
concurred  in  finding  the  indictment.  These  objections  are  not  tena- 
ble. See  State  v,  Kennedy,  8  Rob.  591 ;  12  An.  862 ;  and  State  v. 
Thomas,  25  An.;  Ray's  Revised  Statutes,  p.  196,  sec.  992. 

The  first  bill  of  exceptions  was  to  the  appearance  of  George  H. 
Braughn,  Esq.,  to  represent  the  State.    He  exhibited  his  authority  and 
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under  the  law  of  this  State  was  properly  allowed  to  represent  the 
State.    See  State  v.  Donnelly,  25.  An. 

The  next  bill  was  to  the  refusal  of  the  jadge  to  order  the  separation 
of  the  witnesses.  This  was  a  matter  within  the  sound  discretion  of  the 
Judge  a  quo.    1  Greenl.  Ev.  p.  479  and  432. 

The  next  exception  was  to  the  ruling  of  the  judge  refusing  to  charge 
the  jury,  ^'  that  if  from  the  nature  of  the  assault  Giroux  had  reasonable 
grounds  to  believe  that  the  life  of  his  wife  was  in  danger,  or  some  fel- 
ony was  about  to  be  committed  upon  the  person  of  his  wife,  and  was 
at  the  time  of  the  killing  being  inflicted  upon  her  person,  then  the 
killing  was  done  in  self  defense."  This  would  have  required  the  judge 
to  assume  the  fact  that  the  assault  upon  the  wife  was  without  provoca- 
tion, for,  if  the  wife  was  the  aggressor,  the  killing  would  not  be  excu- 
sable in  self  defense.  American  Crim.  Law  by  Wharton  4  Rev.  Edi- 
tion, p.  1020,  and  authorities  cited  iu  note.  The  charge  as  modified  by 
the  court  was  perhaps  more  favorable  to  the  prisoner  than  was  author- 
ized by  the  law.  The  next  exception  was  to  the  refusal  of  the  judge 
to  charge  the  jury  that  they  must  take  into  consideration  the  crippled 
condition  of  the  accused.  The  cripple  was  not  assaulted,  and  his  being 
a  cripple  did  not  give  him  any  greater  right  to  kill  one  who  assaulted 
his  wife,  than  other  men  possess.  The  next  bill  refers  to  the  law  of 
self  defense.  The  counsel  for  the  prisoner  asked  the  judge  to  charge 
the  jury  '*that  the  doctrine  laid  down  in  the  case  of  Selfridge  was  the 
law  of  Louisiana  and  had  been  affirmed  by  the  Supreme  Court.*'  The 
charge  given  was — *'it  is,  whenever  there  is  any  application  to  the 
case."  The  charge  was  substantially  correct.  The  judge  did  not  think 
the  principle  decided  in  that  case  applicable  to  the  case  at  bar,  and  while 
stating  that  the  doctrine  enunciated  in  that  case  had  been  approved  by 
the  Supreme  Court  of  this  State,  he  did  not  see  that  the  principle  was 
applicable  in  this  case.    We  concur  with  him. 

The  next  and  last  bill  is  to  the  refusal  of  the  judge  to  charge  in  regard 
to  the  dying  declarations  of  the  deceased,  ''that  the  statement  must  be 
complete  in  itself,  for,  if  the  declarations  appear  to  have  been  intended 
by  the  dying  man  to  be  connected  with  and  qualified  by  other  state- 
ments, which  he  is  prevented  by  any  cause  from  making,  they  will  not 
be  received."  The  judge  refused  to  give  this  charge  on  the  ground 
that  the  defendant's  counsel  did  not  object  to  the  admission  of  said 
declarations,  but  on  the  contitiry,  used  and  referred  to  them  as  evi- 
dence in  the  argument  before  the  jury.    The  judge  did  not  err. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed  with  costs. 


rji 
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E.  RocHSRBAU  &  Co.,  in  liqaidatioo,  v,  D.  H.  Delacroix.  On  third 
opposition  of  Mrs.  Stephanie  db  Liyaudais,  wife  of  D.  H.  Dela- 
croix. 

The  court  below  did  not  err  in  reAiaing  the  intervenor  the  preferenee  which  she  aaavrfM,  be- 
cause her  legal  mortgage  was  not  duly  recorded  in  the  mortgage  office  prior  to  the  first 
of  Janoary,  1870.    It  was  recorded  in  December,  1809,  in  the  book  of  donations  only. 

The  fact  that  in  the  month  of  March,  1871,  the  book  of  donations  was  closed,  and  the  sfene 
book  was  used  thereafter  as  a  mortgage  book,  can  not  benefit  the  intervenor,  whose  nuvt- 
gage  had  already  perished  for  want  of  registry  in  the  mortgage  book. 

That  Uie  plaintifft  had  knowledge  of  the  Interrenor's  tacit  mortgage  is  of  no  oooaeqaenoeb 
Under  nnmeroos  decisions  of  this  court  knowledge  is  not  equivident  to  registry. 

Article  183  of  the  State  constitution  does  not  impair  the  obligations  of  contract,  and  is  not 
Tiolatiye  of  the  constitaUon  of  the  United  States. 

APPEAL  from  tbe  Fifth  District  Conrt,  parish  of  Orleans.    OuUom, 
J.    U.  Bermudez,  for  plaintiff  and  appellee.    Tissoty  for  third  op- 
ponent and  appellant. 
Wtlt^  J«    This  is  a  controversy  between  the  plaintiffs,  who  are  con- 

Tentional  mortgage  creditors  of  the  defendant,  and  the  interrenor,  the 
wife  of  the  defendant,  who  sets  up  her  legal  mortgage,  in  regard  to 
the  proceeds  of  the  sale  of  certain  property  of  the  defendant  under  the 
foreclosure  of  plaintifl's  mortgage. 

We  think  the  court  did  not  err  in  refusing  the  intervenor  the  pre- 
ference  which  she  asserts ;  because  her  legal  mortgage  was  not  duly 
recorded  in  the  mortgage  office  prior  to  the  first  January,  ib70.  It 
was  recorded  in  December,  1869,  in  the  book  of  donations  only. 

The  fact  that  in  the  month  of  March,  1871,  the  book  of  donations 
was  closed  and  the  same  book  was  used  thereafter  as  a  mortgage  book, 
can  not  benefit  the  intervenor,  whose  mortgage  had  already  perished 
for  want  of  registry  in  the  mortgage  book. 

That  the  plaintiffs  had  knowledge  of  the  intervenor's  tacit  mort- 
gage is  of  no  consequence. 

Under  numerous  decisions  of  this  court  knowledge  is  not  equivalent 
to  registry.    21  An.  425 ;  122  An.  402 1  23  An.  533 ;  24  An.  78. 

Besides,  article  123  of  the  constitution  expressly  declares  that  all 
tacit  mortgages  shall  cease  to  have  effect  against  third  persons  after 
the  first  of  January,  1870,  unless  duly  recorded. 

The  intervenor,  however,  contends  that  article  123  of  the  constitu- 
tion, impairing  her  tacit  mortgage,  violates  the  obligation  of  a  con- 
tract in  contravention  of  section  10,  article  1  of  the  constitution  of  the 
United  States,  and  is  therefore  void. 

In  the  succession  of  Nelson,  24  An.  25,  the  precise  question  was  de- 
cided by  this  court,  adversely  to  the  view  taken  by  tbe  intervenor ; 
and  we  see  no  reason  to  change  our  opinion  on  the  subject. 

It  is  therefore  ordered  that  the  judgment  herein  at^ainst  the  inter- 
venor and  in  favor  of  the  plaintiffs  be  affirmed  with  costs.    20  An.  571. 
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No.  5174. 
Mrs.  C.  Pickbns,  Administratrix,  v.  Thomas  Fbibnd. 

Where  the  settlement  alleged  by  the  plaintiff  to  have  taken  place  in  relation  to  partnership 
Inuineea,  was  ahown  by  an  Instmment  signed  by  the  plaintiff  and  defendant  and  attested 
l^  one  witness,  and  when,  on  the  trial  of  the  oaose,  the  defendant  offered  to  prove  by 
the  witness  that  this  instrument  was  only  a  statement  of  the  aoeonnt  of  the  partnership; 
and  tbat^  at  the  time  of  signing  the  same,  the  plaintiff  was,  otherwise  and  besides, 
largely  indebted  to  him— which  indebtedness  was  acknowledged  by  the  plaintiff; 

Held— That  the  objection  to  the  introduction  of  such  evidence  was  properly  sustained.  The 
written  act  bound  the  parties  and  mast  speak  for  itself.  The  purpose  for  which  the 
testimony  was  sought  to  be  introduced  seems  to  be  vague.  It  the  ot^ect  of  the  defendant 
was  to  show  that  the  succession  of  which  plaintiff  is  the  administratrlz.  owed  him  more 
on  account  of  the  partnership  than  the  stated  account  shows,  it  was  clearly  inadmissible^ 
if  to  show  that  the  administratrix  individually  owed  him,  it  was  irrelevant. 

APPEAL  from  the  Superior  District  Coart,  parish  of  Orleans.    ffaW' 
kins,  J.    T.  A.  BarUetie,  for  plaintiff  and  appellee.    Finney  &  Bo* 
land,  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  injoins  an  order  of  seizure  and  sale, 
taken  out  by  the  defendant,  on  the  ground  that  the  defendant  in  in- 
junction, claiming  to  be  subrogated  to  the  rights  of  a  mortgage  creditor 
of  her  late  husband,  James  A.  Pickens,  paid  the  debt  to  which  he 
claims  to  be  subrogated,  out  of  funds  belonging  to  a  partnership  that 
existed  between  the  defendant  and  James  A.  Pickens,  of  whose  succes- 
sion she  is  mdministratrix.  She  avers  that,  by  the  defendant's  account 
or  exhibit  to  her  of  the  partnership  transactions,  and  upon  which  she 
made  a  settlement  with  him,  he  credits  himself  with  the  amount  of  the 
mortgage  debt  of  James  A.  Pickens,  which  he  paid  to  the  creditor,  and 
that  there  remains  due  him  by  the  succession  only  the  sum  of  $402  70. 
She  alleges  further  that  garnishment  process  has  been  taken  against 
the  defendant  by  certain  creditors  of  his,  and  this  balance  due  him 
seized  in  her  hands.  She  prays  that  the  settlement  stated  by  her  to 
have  been  made  with  the  defendant  be  recognized  as  fixing  the  balance 
due  on  the  mortgage  debt  purchased  by  the  defendant;  and  that  upon 
payment  of  that  balance  ($402  70),  there  be  judgment  decreeing  the 
said  mortgage  debt  and  judgment  rendered  upon  it  satisfied;  that  no 
proceedings  be  had  against  her  until  she  be  released  from  the  garnish- 
ment; and  if  not  released  that  the  judgment  be  decreed  satisfied  upon 
payment  by  her  of  the  said  balance  of  $402  70. 

The  defendant  admits  that  he  was  in  partnership  with  James  A. 
Pickens,  in  a  contract  with  the  North  Louisiana  and  Texas  Railroad, 
to  do  certain  work  for  the  company;  that  after  the  death  of  his  partner 
be  received  the  amount  due  the  partnership  for  the  work.  He  avers 
that  he  advanced  the  capital  and  means  required  for  carrying  on  the 
btieinesB,  and  besides  advanced  several  sums  of  money  for  the  separate 
nse  and  benefit  of  James  A.  Pickens;  that  the  succession  of  Piokens 
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was  indebted  to  him  in  the  sum  of  $2826  with  interest;  that  the  settle- 
ment referred  to  by  the  plaintiff  was  simply  a  statement  of  the  condi- 
tion of  the  partnership  affairs,  and  had  no  reference  to  the  varions 
debts  due  him  by  the  succession.  He  alleges  the  nullity  of  the  judg- 
ment under  which  garnishment  process  issued  against  the  plaintiff  and 
prays  a  dissolution  of  the  injunction  with  damages. 

There  was  judgment  in  the  court  below  in  favor  of  the  plaintiff,  and 
the  defendant  appeals. 

The  settlement  alleged  by  the  plaintiff  to  have  taken  place  in  rela- 
tion to  the  partnership  business  is  shown  by  an  instrument  signed  by 
the  plaintiff  and  defendant^  and  attested  by  one  witness.  On  trial  of 
the  cause  the  defendant  offered  to  prove  by  the  witness  that  this  in- 
strument was  only  a  statement  of  the  account  of  the  partnership,  and 
at  the  time  of  signing  the  same  the  plaintiff  was,  otherwise  and  besides, 
largely  indebted  to  him,  which  indebtedness  was  acknowledged  by  the 
plaintiff.  Objection  being  made  to  the  introduction  of  this  proof  on 
the  ground  that  the  written  act  bound  the  parties  and  must  speak  for 
itself,  and  the  objection  being  sustained,  the  defendant  reserved  a  bill 
of  exceptions. 

It  appears  to  us  the  ruling  of  the  court  was  correct.  The  purpose 
for  which  the  testimony  was  sought  to  be  introduced  seems  to  be 
vague.  If  the  object  was  to  show  that  the  succession  owed  him  more 
on  account  of  the  partnership  than  his  stated  account  shows,  it  was 
clearly  inadmissible;  if  to  show  that  the  administratrix  individually 
owed  him,  it  was  irrelevant. 

We  are  unable  to  find  that  the  defendant  has  made  good  the  allega- 
tions of  his  answer,  and  conclude  that  the  judgment  of  the  lower  court 
should  remain  undisturbed. 

Judgment  affirmed. 

Rehearing  refused. 
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Milton  Wilson  v.  J.  P.  Benjamin  et  als.* 

The  exception  to  the  JurUdiction  of  the  court  (f  Conoordi*  come  too  Ute  after  iasne  joined. 
It  should  have  been  made  in  limme  litis. 

At  a  pabllo  sale  made  for  the  porpose  of  partition,  the  plaintiff  a  poeaeesor  in  bad  lUth, 
became  the  adjadioatee  of  two  traota,  incladlng  the  very  land  which  he  had  posseosed 
daring  twenty  years,  and  which  he  had  highly  improved  by  clearing  and  otherwise. 

Althongh  the  plaintiff  has  not  been  actually  dispossessed,  yet,  as  a  qaestion  of  law,  such  has 
been  the  effect  of  the  sale  and  adjudication.  In  matter  of  eviction  it  is  a  well  settled 
doctrine  that  actual  dispossession  is  not  always  required.  A  purchaser  may  be  evicted, 
although  he  continues  in  possession  of  the  property,  if  that  possession  be  under  a  different 
title,  as  for  instance,  if  the  vendee  should  subsequentiy  hold  under  the  true  owner. 

The  same  principle  may  be  laid  down  with  regard  to  the  possessor  in  good  or  bad  fisith,  whose 
works  and  constructions  have  been  kept  by  the  owner  of  the  soil.  Whether  the  latter 
appropriates  them  to  his  own  individual  use,  or  aUenatee  them  to  the  person  to  whom 
he  owes  the  reimbursement,  or  to  any  one  else,  the  case  is  the  same.  In  the  first  and 
third  hypothesis  he  retains  or  transfers  that  which  is  but  conditionally  his  property ; 
and,  in  the  second,  he  transfers  to  the  owner  his  own  property;  in  the  latter,  the  obliga- 
tion to  reimburse  or  refund  can  not  be  doubted. 

The  obligation  of  the  defendants  in  this  case  is  to  pay  the  value  of  the  materials  and  the 
price  of  the  workmanship,  without  regard  to  the  increase  or  decrease  in  the  value  of  the 
soiL  As  the  buildings  were  the  plaintiff's  property,  the  defendants'  claim  for  their  rent 
is  unfounded. 

The  defendants'  other  claim  for  the  rent  of  the  land  is  also  unfounded.  The  case  is  not  one 
of  letting  and  hiring.  The  claim  is  one  in  the  nature  of  damages  for  the  wrongful  deten- 
tion of  prox>erty;  and,  although  the  trespasser  is  not  allowed  to  prefer  a  claim  for  the 
enhanced  value  of  the  soil,  attributable  to  his  improvements,  yet  in  the  admeasurement 
of  damages,  to  which  he  is  subject,  the  benefit  derived  fh>m  such  improvements  becomes 
an  important  element. 

The  defendants,  Wright,  Williams  St  Co.,  contend  that,  previously  to  the  partition  sale,  they 
had  parted  with  their  interest  in  these  lands.  The  answer  to  this  is,  that  the  partition 
suit  was  carried  in  their  own  name  and  for  their  individual  benefit 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Concordia. 
SaraUon,  J.  Jury  trial.  A,  N.  Ogden  and  TT.  B*  Bpencerj  for 
plaintiff  and  appellant.  W.  H,  Hunt,  for  the  testamentary  executors 
of  James  D.  Denegre.  H.  B,  Shaw,  Torh  &  Sawyer ,  Benjamin^  Bou' 
ford  ds  Finney,  for  defendants  and  appellees. 

VooRHiES,  J.  The  plain tiflfs  action  arises  under  the  provisions  of 
article  5"0  of  the  Civil  Code.  He  claims  to  be  reimbursed  for  the  value 
of  "  plantations,  constructions  and  works,"  which  he  alleges  to  have 
made  on  the  defendants^  property. 

Firsi — The  exception  of  Wright,  Williams  &  Co.  to  the  jurisdiction 
of  the  court  of  Concordia  came  too  late  after  issue  {oined;  it  should 
have  been  filed  tti  limine  litia.    C.  P.  333;  Acts  1839  p.  172,  §  23. 

Second — The  plaintiff  settled  upon  the  land,  from  which  he  has  been 
evicted,  some  time  in  the  year  1835.  His  object  was  to  acquire  a  pre- 
emption right;  but  it  does  not  appear  from  %he  record  that  he  ever 
took  the  necessary  steps.    For  the  space  of  twenty  years,  mnning  from 

*This  case  was  decided  in  Kay,  1861,  rehearing  was  granted,  and  in  Kay,  1870,  the  final 
opinion  of  the  court  was  recorded,  ^ving  been  lately  sent  to  the  Reporter,  it  appears  in 
tUsvotnme. 
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the  date  of  hia  possession,  he  had  do  jast  reason  to  believe  himself 
the  master  of  this  property;  and  he  well  knew  that  lie  had  no  title. 
He  was,  therefore,  a  possessor  in  bad  faith.    C.  C.  495,  3414,  3415. 

Id  the  meantime  a  snit  was  pendiDg  between  the  UDited  States 
govern  meat  aDd  Carry  &  Garland,  who  claimed,  as  transferees  of  L. 
Bringier,  the  Briogier  graot,  in  which  was  iDcladed  the  tract  of  land 
occupied  by  the  plaintiff.  Upon  the  final  termination  of  this  snit 
adversely  to  the  government,  the  parties  in  interest  proceeded  to  make 
a  judicial  partition  of  the  property  in  question.  At  the  public  sale 
made  for  that  purpose,  the  plaintiff  became  the  adjudicatee  of  two 
tracts,  including  the  very  land  which  he  had  possessed  during  twenty 
years,  and  which  he  had  highly  improved  by  clearing  and  otherwise. 
Although  the  plaintiff  has  not  been  actually  dispossessed,  yet,  as  a 
question  of  law,  such  has  been  the  effect  of  the  sale  and  adjudication. 
In  matter  of  eviction  it  is  well  settled  doctrine  that  actual  disposses- 
sion is  not  always  required.  A  purchaser  may  be  evicted  although  be 
continues  in  possession  of  the  property,  if  that  possession  be  under  a 
different  title;  as,  for  instance,  if  the  vendee  should  subsequently  hold 
under  the  true  owner.  Eviction,  as  defined  by  the  Code,  "  is  the  loss 
suffered  by  the  buyer  of  the  totality  of  the  thing  sold,  or  of  a  part 
thereof,  occasioned  by  the  right  or  clainis  of  a  third  person."  C.  C. 
2476;  15  An.  514,  sue.  of  D.  W.  Coxe.  The  same  principle  may  be  laid 
down  with  regard  to  the  possessor  in  good  or  bad  faith,  whose  works 
and  constructions  have  been  kept  by  the  owner  of  the  soil.  Whether 
the  latter  appropriates  them  to  his  own  individual  use,  or  alienates 
them  to  the  person  to  whom  he  owes  the  reiml>ursement,  or  to  any 
one  else,  the  case  is  the  same.  In  the  first  and  third  hypothesis  he 
retains  or  transfers  that  which  is  but  conditionally  his  property;  and, 
in  the  second,  he  transfers  to  the  owner  his  own  property.  In  the 
latter,  the  obligation  to  reimburse  or  refund  can  not  be  doubted.  *'  ZBe 
who  receives  what  is  not  due  to  him,  whether  he  receives  it  through 
error  or  knowingly,  obliges  himself  to  restore  it  to  him  from  whom  he 
has  unduly  received  it."    C.  C.  2279. 

The  obligation  of  the  defendants  is  to  pay  the  value  of  the  materials 
and  the  price  of  the  workmanship,  without  regard  to  the  increase  or 
decrease  in  the  value  of  the  soil.  C.  C.  500;  Dearmand  t;.  Pulleo,  16 
An.  (not  reported).  The  value  of  the  buildings,  adopting  the  lowest 
estimates,  amounts  to  the  sum  of  $3770.  As  these  buildings  were  the 
plaintiff's  property  the  defendants*  claim  for  their  rent  in  the  sura  of 
$4800,  is  unfounded. 

The  defendants  set  up  another  claim  of  $10,560  forbthe  rent  of  the 
land;  but  as  there  was,  previously  to  the  sale  in  1855,  no  privity  of 
contract  between  them  and  the  plaintiff,  the  case  is  not  one  of  lettiii^ 
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and  hiring.  C.  C.  2639.  The  claim  is  one  in  the  nature  of  damages 
for  the  wrongful  detention  of  property;  and,  although  the  trespasser  is 
not  allowed  to  prefer  a  claim  for  the  enhanced  value  of  the  soil, 
attributable  to  his  improvements,  yet,  in  the  admeasurement  of  dam- 
ages to  which  he  is  subject,  the  benefit  derived  from  such  improvements 
becomes  an  important  element.  The  improvements,  such  as  clearing 
a  portion  of  the  land,  the  whole  of  which  was  at  the  time  a  forest,  and 
putting  it  in  a  high  state  of  cultivation,  were  worth,  independently  of 
the  buildings  and  constructions,  iully  the  amount  at  which  the  deten- 
tion of  the  property  might  be  appraised. 

^»rd— The  defendants,  Wright,  TVilliams  &  Co.,  contend  that,  pre- 
viously to  the  partition  sale,  they  had  patted  with  their  interest  in 
these  lands.  The  answer  to  this  is  that  the  partition  suit  was  carried 
on  in  their  own  name  and  for  their  individual  benefit. 

It  is  therefore  ordered  and  decreed  that  the  jadgment  of  the  district 
court  be  avoided  and  reversed,  and  that  the  plaintiff  do  recover  the 
sum  of  three  thousand  seven  hundred  and  seventy  dollars  from  the 
defendants,  in  the  proportion  of  their  respective  shares,  as  fixed  by 
the  partition  of  the  proceeds  of  the  sale  of  the  Bringier  lands,  made  by 
order  of  court  in  the  case  of  W.  C.  Micou  v,  D.  S.  Stacy  et  als.  It  is 
further  ordered  that  the  plaintiff  do  recover,  on  this  amount,  interest 
at  the  rate  of  five  per  cent,  per  annum  from  judicial  demand,  and  costs 
in  both  courts.  It  is  further  ordered  that  the  defendants'  reconven- 
tional  demand  be  rejected,  at  their  costs. 

Land,  J.,  absent,  concurring. 


On  Beheabing. 


Taliaferro,  J.  After  a  careful  review  of  this  case,  we  find  no  rea- 
son for  altering  the  decree  rendered  by  our  predecessors  on  the  twenty- 
seventh  May,  1861. 

It  is  therefore  ordered  that  the  judgment  remain  unchanged. 


Mr.  Justice  Howe  recused. 
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No.  853. 
Succession  of  Alexander  McDonald. 

It  is  well  settled  that  the  atttiiorizatioii  of  the  husband  any  time  before  trial  on  the  merits 
will  be  soffloient. 

APPEAL  from  the  Parish  Court,  pariah  of  Yermilion.  Quegnan,  J. 
F.  B.  King^  for  administrator  and  appellee.  B.  8.  Perry,  for  op- 
ponents and  appellants. 

WylT|  J.  We  do  not  find  the  transcript  incomplete  and  the  clerk's 
certificate  insufficient.  Therefore  the  motion  to  dismiss  the  appeal  on 
account  thereof  is  denied.  This  is  an  appeal  from  the  judgment  dis- 
missing  the  opposition  of  Ann  McDonald,  wife  of  John  Stafford,  to  the 
account  and  supplemental  account  of  the  administrator  of  the  suc- 
cession of  Alexander  McDonald,  on  the  ground  that  she  was  not  au- 
thorized by  her  husband. 

She  alleged  in  her  petitions  of  opposition  that  she  was  authorized,, 
subsequently,  and  before  trial  on  the  merits,  John  Stafford  filed  an 
opposition  himself  in  which  he  averred  that  he  authorized  the  suits  of 
his  wife.  It  is  well  settled  that  the  authorization  of  the  husband  any 
time  before  trial  on  the  merits  will  be  sufficient. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  it  is  now  ordered  that  this  cause  be  remanded  in  order  that  the 
opposition  herein  may  be  tried  and  this  litigation  be  proceeded  in  ac- 
cording to  law,  appellee  paying  costs  of  appeal. 
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No.  849. 
J.  P.  Cross  v.  P.  P.  Pabbnt.    E.  Parrnt  and  B.  J.  West,  »  m\ 
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InterveDors. 

In  the  interrention  of  "West,  the  Judgment  in  his  fayor  was  an  absolute  nullity;  the  matter 
in  dispnte  in  his  intervention  being  less  than  flye  hundred  dollsrs,  the  distriot  court  was 
without  Jurisdiction  raUone  mflUrim.  If  the  property  he  claimed  belonged  to  him,  he 
should  have  sued  ior  it  in  a  court  of  competent  Jurlsdiotion. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  Iberia. 
Tratn,  J.  B.  8,  Ferry  and  J.  Boherison^  for  plaintiff  and  appel- 
lant IT.  JP.  Sehwing,  for  West,  intervenor.  J.  A.  Breaux,  for  defen- 
dant and  appellee. 

Wtlt,  J.  The  plaintiff  sued  the  defendant  for  $1368  59,  and  at- 
tached a  stock  of  goods  in  a  store  in  the  town  of  Iberia. 

Edward  Parent  intervened,  claiming  to  be  the  owner  of  the  property 
attached  under  a  notarial  act  of  sale  from  his  brother,  the  defendant* 
of  date  March  2, 1871.  He  was  also  permitted  to  release  the  attachment 
on  bond. 

Subsequently  B.  J.  West  intervened,  claiming  to  be  the  owner  of 
part  of  the  merchandise  attached,  of  the  value  of  three  hundred  and 
five  dollars. 

The  court  gave  judgment  for  West  for  the  restoration  of  the  goods 
claimed  by  him  y  gave  judgment  for  the  plaintiff  for  the  sum  claimed  of 
the  defendant,  but  set  aside  the  attachment  on  the  ground  that  the  sale 
to  the  intervenor,  E.  Parent,  was  not  a  simulation,  reserving  the  right 
of  plaintiff  to  attack  it  in  a  direct  action. 
From  this  judgment  the  plaintiff  appeals. 

The  important  question  is,  was  the  sale  from  the  defendant  to  his 
brother,  £.  Parent,  a  simulation  f 

The  defendant  and  this  intervenor  are  the  only  witnesses  testifying 
as  to  the  verity  of  the  sale.  They  say  the  price  was  $2000;  $600  cash, 
and  $1400,  the  sum  the  defendant  was  owing  the  intervenor  for  four- 
teen months  salary  as  clerk  preceding  the  sale.  The  statement  of  these 
witnesses  is  highly  improbable  in  view  of  the  evidence  of  the  plaintiff 
and  other  witnesses. 

Three  disinterested  witnesses  testify  that  the  intervener,  quite  a 
youth,  only  came  from  Havana  some  two  or  three  months  before  the 
pretended  sale,  and  that  he  was  without  sufficient  means  to  pay  his 
passskge  and  other  expenses,  money  for  that  purpose  having  been  ad- 
Tancsed  at  the  request  of  the  defendant. 

If  he  only  came  from  Havana  to  live  with  his  brother  two  or  three 
months  before  the  sale,  it  is  impossible  for  the  statement  of  the  Parent 
brothers  to  be  true,  that  the  defendant  was  owing  $1400  for  fourteen 
months  salary  to  the  intervenor  as  clerk  in  the  store  previous  to  the 
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sale.  It  is  highly  improbable  that  the  defendant  with  a  store  worth 
only  $2000  would  give  his  young  brother,  a  stranger  in  the  neighbor- 
hood, a  salary  of  one  hundred  dollars  per  month  to  clerk  for  him,  and 
that  for  fourteen  months  this  young  man,  without  money  to  pay  his 
passage  from  Havana,  was  able  to  live  without  touching  a  dollar  of  his 
salary.  When  the  attachment  was  levied  the  sign  of  the  defendant  was 
over  the  store,  and  the  sheriff  swears  he  was  in  possession. 

In  view  of  the  evident  untruthfulness  of  the  witnesses  supporting  the 
sale  in  regard  to  the  fourteen  months  salary  preceding  it,  we  must  re- 
gard their  evidence  as  to  the  payment  of  the  six  hundred  dollars  as  also 
antrue.     Our  conclusion  is  that  the  sale  was  a  simulation. 

In  regard  to  the  intervention  of  West,  we  will  remark  that  the  judg- 
ment in  his  favor  was  an  absolute  nullity;  the  matter  in  dispute  in  his 
intervention  being  less  than  five  hundred  dollars,  the  court  was  with- 
out jurisdiction  ratione  materia.  If  the  property  belonged  to  him  he 
should  have  claimed  it  in  a  court  of  competent  jurisdiction. 

The  attachment  should  have  been  maintained  and  the  intervenors 
dismissed. 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  so  as  to 
recognize  the  plaintiff's  privilege  on  the  property  attached,  and  to  dis- 
miss the  intervenors  with  costs  of  their  interventions,  and  as  thus 
amended  it  is  ordered  that  the  judgment  be  affirmed,  appellees  paying 
costs  of  appeal. 


No.  840. 
John  I.  Adams  &  Co.t'.  Samcbl  Wakefield,  Tax  Collector. 

While  the  property  seised  for  taxes,  and  the  sale  of  which  is  iiOoined,  belonged  to  the  former 
proprietor,  W.  J.  Darden,  no  registry  was  necesswy  to  preserve  the  privilege  of  tiie  State 
for  taxes  due  by  him.  Bat  when  the  plaintiffib  bought  the  property  in  1873,  it  passed  to 
them  free  of  the  priTilege  ior  taxes  for  tlte  preceding  years,  becaase  there  was  no  registry 
of  those  tax  claims.  The  sabseqnent  rtgistry  could  not  fix  on  the  parchasers  am  inonm- 
brance  which  did  not  exist  as  to  third  persons,  when  the  plaintiflb  acqoired  the  property. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  Iberia. 
Trainy  J.    Fred,  Gates,  for  plaintiffs  and  appellants.    B.  L.  BeldsBf 
District  Attorney,  for  defendant  and  appellee. 

Wylt,  J.  John  I.  Adams  &  Co.,  mortgage  creditors  of  William  J. 
Darden,  foreclosed  their  mortgage,  and  on  sixth  April,  1873,  purchased 
the  land  described  in  the  petition,  there  being  only  $71  50  recorded  aa 
a  privilege  for  taxes,  which  they  paid.  Subsequently  the  taxes  of  Dar- 
den for  the  years  1868, 1869,  1870  and  1871,  amounting  in  the  aggregate 
to  $795  50,  were  recorded,  and  the  tax  collector  seized  the  land  par- 
chased  by  John  I.  Adams  &  Co.    The  plaintiffs  then  sued  out  an  in- 
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jaDotion  to  restraiD  the  sale.  The  coart  disaolved  the  injunction  with 
one  hundred  per  cent,  damages  and  costs.    The  plaintiffs  appeal. 

While  the  property  belonged  to  Darden,  no  registry  was  necessary 
to  preserve  the  privilege  of  the  State  for  taxes.  Hut  when  the  plain- 
tiffs bought  it,  the  property  passed  to  them  free  of  the  privilenre  for 
taxes  for  the  years  1868,  1869,  1870  and  1871,  because  there  was  no 
registry  of  the  tax  claims.  The  subsequent  registry  could  not  fix  an 
incumbrance  which  did  not  exist  as  to  third  persons  when  plaintiffs 
acquired  the  property. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  now  ordered  that  there  be  judgment  for  the  plaintiffs  perpetuating 
the  injunction  with  costs. 


No.  851. 

Mabie  Elodik  Ferret,  wife,  etc.  v,  Bernard  Sanarens  and 

Sheriff. 

The  plaintiff  having  a  legal  mor1^;age  on  a  certain  piece  of  land  at  the  time  of  ita  being  given 
to  her  by  her  husband,  in  payment  of  a  valid  debt  which  he  owed  to  her,  took  said  land 
f^ee  firom  defendant's  mortgage  which  was  Junior  to  her's,  and  which  the  could  have  dis- 
regarded in  enforcing  h^  rights,  by  the  sale  of  said  property,  without  giving  good  cause 
of  complaint  to  said  Junior  mortgagee. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Train,  J.  Edward  Simon,  for  plaintiff  and  appellant.  A,  C.  Du- 
mariraiif  for  defendant  and  appellee. 

LuDELiNG,  0.  J.  In  1857,  the  plaintiff  received  by  donation  from 
her  mother,  $3400  in  cash.  The  plaintiffs  father  testified  that  this 
money  was  paid  or  d^^livered  to  her  husband,  Charles  Armelin. 

In  1866,  to  reimburse  his  wife  this  sum  of  money,  he  made  a  datian 
enpaiement  to  his  wife  by  notarial  act  in  due  form,  and  she  was  put  in 
possession  ot  the  real  and  personal  property,  appraised  by  two  ap- 
praisers at  $3267. 

Subsequently,  she  sold  portions  of  the  real  estate  to  different  per- 
sons. In  1871,  B.  Sanarens,  who  had  had  a  mortgage  on  the  real 
estate,  executed  by  the  husband,  Charles  Armelin,  in  1866,  caused  the 
said  lands  to  be  seized  and  advertised  for  sale  under  his  mortgage,  pro- 
ceeding against  M.  £.  Perret  and  her  vendees  as  third  possessors  of  the 
naortgage  property.    Mrs.  Armeliii|  n^e  Perret,  injoined  the  sale. 

There  was  judgment  dissolving  the  injunction  with  damages  and  the 
plaintiff  has  appealed. 

The  faicts  already  stated  show  that  the  plaintiff  had  a  valid  debt 
against  her  husband  for  $3400,  and  that  he  transferred  to  her,  by  no- 
tarial act,  property  worth  less  than  her  debt,  in  satisfaction  or  extinc- 
38 
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tion  thereof.  At  the  date  of  said  transfer^  her  legal  mortgage  existed 
on  the  land  and  she  might  have  enforced  it  by  the  sale  of  the  property^ 
without  any  reference  to  the  mortgage  of  Sanarens,  which  was  janior 
to  hers.  So  she  conld  take  the  property  in  payment  of  her  debt,  with- 
oat  giving  cause  of  complaint  to  the  junior  mortgagee.  C.  C.  2421, 
2399,  2402;  8  An.  484.  He  has  not  shown  that  the  property  was  given 
for  an  inadequate  price  or  that  he  has  been  injured  by  the  daftOHAi 

The  defendant  took  a  bill  of  exceptions  to  the  testimony  of  Ursia 
Perret  on  the  grounds  that  it  contradicted  the  notarial  act  of  donation 
to  his  daughter.  We  agree  with  the  district  judge  that  bis  testimony 
does  not  conflict  with  said  act.  The  donation  was  made  to  the  daugh- 
ter, and  the  testimony  of  U.  Perret  shows  that  the  money  was  de- 
livered to  the  husband. 

The  other  bills  of  exceptions  are  unimportant. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  ot  the  lower 
court  be  annulled,  that  the  injunction  be  perpetuated  and  that  the 
plaintiff,  M.  E.  Perret,  have  judgment  against  Bernard  Sanarens  for 
one  hundred  and  fifty  dollars  damages  and  costs  in  both  courts. 


No.  830. 
Vincent  Boagni  v.  Victor  Fought. 

The  presnmpUon  is  that  every  one,  capable  of  contracting,  knows  what  an  obligation  is 
which  he  signs,  and  he  can  not  be  relieyed  from  the  effect«  of  his  act  by  showing  that  be 
does  not  understand  the  language  in  which  the  obligation  is  written. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  Calca- 
sieu.    Morgan,  J.     G.  ff.  Wells,  for  plaintiff  and  appellant.    L, 
Levegue,  F,  Penodin,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  This  is  an  action  on  promissory  notes  bearing  eight 
per  cent,  interest  from  twenty-eighth  of  January,  1867,  the  date  of  the 
notes.  The  answer  admits  the  execution  of  the  notes,  but  avers  that 
interest  should  run  only  from  the  maturity  of  the  notes,  that  having 
been  the  agreement,  and  that  the  plaintiff  fraudulently  wrot^  the  notes 
in  English  and  made  them  bear  interest  from  date  instead  of  their  ma- 
turity. He  further  alleges  that  there  was  a  special  agreement  with 
plaintiff,  by  which  the  plaintiff  bound  himself  to  remit  the  interest  on 
the  notes  if  he  paid  five  hundred  dollars,  which  sum  was  paid.  Inter- 
rogatories on  facts  and  articles  were  propounded  to-the  plaintiff  to  sus- 
tain this  defense  and  the  plaintiff  emphatically  denied  them.  The  de- 
fendant then  made  himself  a  witness  for  himself  and  he  contradicts  the 
answer  of  the  plaintiff  to  the  interrogatories  on  facts  and  articles. 
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But  this  can  not  overthrow  the  answers  of  the  plaintiff  thus  obtained, 
particularly  when  corroborated  by  the  notes  signed  by  the  defendant. 

The  presumption  is  that  every  one  capable  of  contracting,  knows 
what  an  obligation  ie  which  he  signs^  and  he  can  not  be  relieved  front 
the  effects  of  his  act  by  showing  that  he  does  not  understand  the  lan- 
guage in  which  the  obligation  id  written.  The  letters  of  the  plaintiff 
offered  in  evidence  do  not  establish  any  agreement  to  remit  interest  or 
any  part  of  the  debt. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  amended  by  allowing  interest  at  the  rate  of  eight  per  cent, 
per  annum  on  the  debt,  from  the  twenty-eighth  of  January,  1867,  and 
that;  as  thus  amended,  it  be  affirmed.    Appellee  to  pay  costs  of  appeal. 


No.  834. 
Succession  of  R.  P.  Epperson. 


Among  the  several  ground  s  of  opposition  to  a  public  administrator's  account  it  was  nrged, 
that  said  public  administrator  had  not  been  legally  appointed*  To  this  the  Adminis- 
trator excepted  on  the  ground  that  it  was  an  attempt  to  remove  him  from  office,  which  he 
maintained,  could  only  be  done  by  direct  action.  The  Judge  a  quo  erred  in  dismissing 
the  opposition.  Admitting  that  In  such  a  proceeding  as  was  before  the  court,  the  ad- 
ministrator's capacity  could  not  be  questioned,  still  his  exception  should  only  have  been 
m^ntained  in  so  far  as  it  related  to  the  denial  of  his  capacity;  The  merits  of  the  oppo- 
sition on  other  points  remained  intact,  and  the  opponent  had  a  right  to  have  them 
passed  upon. 

A  PEAL  from  the  Parish  Court,  parish  of  Vermilion.    Ouegnan,  J. 
B,  8.  Perry,  for  opponent  and  appellee.    jP.  B*  King,  for  tlie  sue- 
oesslou,  appellee. 

Morgan,  J.  The  public  administrator  published  an  account  of  his . 
administiation.  The  account  was  opposed  by  Perry,  administra- 
tor of  the  succession  of  Bradley.  Among  other  grounds  of  opposition, 
it  was  urged  that  the  public  administrator  had  not  been  legally  ap- 
pointed. To  this  opposition  the  administrator  excepted  on  tbe  ground 
that  it  was  an  attempt  to  remove  him  from  office,  which,  he  says,  can 
only  be  done  by  direct  action.  His  exception  was  maintained  and  the 
opposition  dismissed.  The  judge  erred.  Admitting  that  in  such  a  pro- 
ceeding as  is  now  before  us,  the  administrator's  capacity  could  not  be 
questioned,  still  his  exception  should  only  have  been  maintained  in  so 
far  as  it  related  to  the  denial  of  his  capacity.  The  exception  main- 
^  taised  in  this  regard,  still  left  the  merits  of  the  opposition  intact,  and 
the  opponent  had  a  right  to  have  them  passed  upon. 

It  is  therefore  ordered  adjudged  and  decreed  that  the  judgment  of 
the  parish  court  be  avoided,  annulled  and  reversed,  and  that  the  case 
be  remanded  to  be  proceeded  with  according  to  law,  the  costs  of  ap- 
peal to  be  borne  by  the  administrator. 


596 


SUPREME  COURT  OP  LOUISIANA, 


Snaan  A.  Webb  v.  Amelia  B.  Keller. 


26    f>06 

48  000 

49  181 


No.  833. 
Sdsan  a.  Webb  v.  Amelia  E.  Ekllkr.    Paykk  et  als.  loteryeDors. 

The  defendant,  dative  tatriz,  alleging  that  the  condition  of  the  estate  of  her  deceased  hus- 
band required  a  sale  of  the  property  belonging  to  it,  had  it  sold  after  the  usual  JadicUl 
proceedings,  and  purchased  it  all.  She  subsequently  iiled  a  tableau  placing  henelf 
thereon  as  a  creditor  for  a  sum  larger  than  the  property  was  appraised  at.  This  tablesa 
was  homologated.  After  the  adjudication  she  mortgaged  the  property  to  certain  hidi* 
viduals.  One  of  the  defendant's  children  prays  that  said  sale  be  declared  null  and  Toid. 
Payne,  claiming  to  control  said  mortgage,  intervenes  to  have  said  mortgaj;e  rccogniz«d 
and  enforced. 

The  exception  to  the  intervention  on  the  ground  that  the  demands  made  by  the  intenrenor 
were  not  incidental  to,  or  necessarily  connected  with,  the  actions  between  the  iwrties,  is 
not  well  founded.  The  foundation  upon  which  the  intervenor's  mortgage  rested,  was  the 
sale  made  under  order  of  court  to  the  defendant.  If  tlie  sale  was  null,  his  mi»rtgage  was 
null  also,  because  the  defendant  would  not  have  had  any  title  to  the  property  mortgsged. 
Although  the  Judgment  in  this  case,  between  the  pl^ntiff  and  defendant,  would  not 
probably  have  been  conclusive  of  his  rights,  he  not  having  been  a  party  to  the  suit,  still 
he  had  such  an  interest  in  the  result  in  the  controversy  as  to  entitle  him  to  intervene. 

The  title  to  the  property  purchased  by  the  defendant  as  stated,  is,  as  to  third  parties,  good 
and  valid.  Those  who  dealt  with  her  did  so  under  the  faith  of  Judicial  proceedings. 
To  set  aside  the  sale  made  under  the  authority  of  Justice  and  thus  destroy  the  mortgage 
which  was  taken  as  the  result  thereof,  and  which  was  accepted  in  good  faith,  would  be 
to  make  like  proceedings  snares  instead  of  shields. 

If  plaintifTs  tutrix  has  assumed  responsibilities  towards  her,  and  has  been  derelict  in  the 
performance  of  any  duty,  the  Judgment  of  the  district  court  in  this  case  reserves  her 
rights  against  said  tutrix,  and  this  is  her  only  recourse. 

APPEAL  from  the  Eiglilh  Judicial  District  Courts  parish  of  St.  Lan- 
dry. Morgan,  J.  Henry  L.  Qarlandy  for  plaintiff  and  appellant. 
John  E,  King,  B,  A.  Martel  <&  Hudspeth,  for  intervenors  and  appellees. 
Morgan,  J.  Lewis  A.  Eell  Webb  died  in  1861.  He  left  a  widow 
and  two  children,  both  of  wliom  were  minors.  His  property  consisted 
principally  of  lands  and  slaves,  of  which  a  large  proportion  belonged 
to  the  commanity  of  acquets  and  gains.  Some  of  it  was  separate  prop- 
erty. He  appointed  his  widow  executrix  of  his  will,  and  beqaeatbed 
to  her  I  lis  entire  estate.  She  qnalified  as  execatrix  and  as  nataral 
^tutrix,  and  took  possession,  it  is  ulleged,  of  the  entire  estate.  The 
widow  married.  The  marriage  having  taken  place  without  the  inter- 
vention of  a  family  meeting  her  tutorship  ended.  Subsequently,  how- 
ever, she  was  appointed  dative  tutrix.  Her  husband  was  her  co-tutor. 
Alleging  that  the  condition  of  the  estate  required  a  sale  of  the  property 
'belonging  to  it,  she  obtained  an  order  therefor.  She  also  caused  the 
•property  to  be  appraised.  A  meeting  of  the  family  was  called  to 
deliberate  as  to  the  terms  upon  which  it  should  be  sold.  The  family 
meeting  recommended  that  all  the  property  of  the  deceased,  separate 
itnd  community,  be  sold  for  cash.  The  under  tutor  approved  of  this  re- 
commendation. The  property  was  sold  on  the  fifth  of  January,  1870. 
The  mother  purchased  it  all.  She  subsequently  filed  a  tableau  placing 
herself  thereon  as  a  creditor  for  a  sum  larger  than  the  property  was 
appraised  at.    Tliis  tableau  was  homologated. 
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After  the  adjadication  to  her  she  mortgaged  the  property  she  had 
purchased  to  Payoe,  Huntington  &  Co.,  and  also  to  Payne,  Dameron  & 
Co.  Here  commences  the  contest.  Petitioner,  one  of  Webb's  children^, 
prays  that  the  sale  and  adjadication  made  to  her  mother  on  the  fifth 
January,  1870, be  declared  null  and  void ;  that  the  property  be  declared^ 
to  belong  to  her  eister  apd  herself;  that  the  defendant  be  condemned. 
to  pay  twenty  thousand  dollars,  amount  of  revenue  of  the  property  be- 
longing to  the  succession  of  her  father,  received  by  the  defendant 
since  the  first  January,  1870.  To  this  proceeding  the  defendant  seems- 
to  have  interposed  no  obstacle. 

But  J.  W.  Payne  obtained  leave  to  intervene,  and,  setting  up  the 
mortgages  given  by  the  defendant  to  Payne  &  Huntingron,  and  to 
Payne,  Dameron  &  Co.,  which  mortgages  he  claims  to  control,  pray» 
that  the  plaintiff  may  take  nothing  by  her  action,  and  that  he  have 
judgment  against  the  defendant  for  the  amount  of  the  notes  which  he 
holds;  that  his  mortgage  may  be  recognized  and  enforced,  and  the 
property  sold  to  satisfy  the  same.  There  was  judgment  in  his  favor^ 
and  the  plaintiff  has  appealed.  In  the  district  court  plaintiff  moved 
to  strike  out  that  portion  of  the  intervention  which  related  to  and 
asked  for  judgment  in  intervener's  favor  against  the  defendant  and  for 
the  foreclosure  of  the  mortgage.  This  motion  being  overruled,  plaintiff^ 
upoo  the  trial,  objected  to  the  introduction  of  evidence  upon  these 
issues.  The  objection  was,  that  the  demands  made  by  the  intervenor 
against  the  defendant  were  not  incidental  to,  or  necessarily  connected 
with,  the  action  between  the  parties.  The  objection  was  ^lot  sustained 
and  the  plaintiff  excepted  to  the  ruling  of  the  judge. 

It  does  not  seem  to  us  that  the  court  erred.  The  foundation  upon 
which  the  intervener's  mortgage  rested  was  the  sale  made  under  order 
of  court  to  the  defendant.  If  that  sale  was  null,  his  mortgage  was  null^ 
because  the  defendant  would  not  have  had  any  title  to  the  property- 
mortgaged.  And  although  the  judgment  in  this  case,  between  the 
plaintiff  and  defendant,  would  not,  probably,  have  been  conclusive  of 
his  rights,  he  not  having  been  a  party  to  the  suit ;  still  it  appears  ta 
Qs  that  he  had  such  an  interest  in  the  result  of  the  controversy  as  ta 
entitle  him  to  intervene.  If  he  had  the  right  to  intervene,  the  purposes 
for  which  he  could  intervene  are  not  limited.  If  he  has  the  right  to 
have  the  property  mortgaged  to  him  sold,  he  can,  it  seems  to  us,  assert 
that  right  in  this  proceeding  as  well  as  he  could  in  a  direct  action. 

It  appears  to  us  that  the  title  to  the  property  purchased  by  the 
defendant  on  the  fifth  January,  1870,  is,  as  to  third  parties,  good  and 
valid.  Defendant  was  the  executrix  of  a  will.  She  obtained  authority 
to  sell  the  property  of  the  testator  in  order  to  pay  the  debts  of  his 
succession,  and  to  make  a  partition  between  herself  and  the  heirs.    An 
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appraisement  of  the  property  was  ordered ;  a  family  meeting  was  con- 
vened, who  recommended  that  the  whole  property  of  the  succession, 
whether  separate  or  community,  be  sold  for  cash.  The  under  tutor 
concurred  in  this  advice.  The  property  was  sold;  the  defendant  be- 
came the  purchaser.  She  subsequently  furnished  an  account  of  her 
administration,  which  account,  after  due  publication,  was  homologated. 
It  was  after  the  sale  that  the  intervenors'  mortgage  was  taken.  The 
title  being  in  the  defendant  the  property  was  her's,  to  do  with  as  she 
pleased.  She  could  sell  it,  or  she  could  mortgage  it.  Those  who  dealt 
with  her  did  so  under  the  faith  of  judicial  proceedings.  To  set  aside 
the  sale  made  under  the  authority  of  justice,  and  thus  destroy  the 
mortgage  which  was  taken  as  the  result  thereof,  and  which  was  ac- 
cepted in  good  faith,  would  be  to  make  like  proceedings  snares  instead 
of  shields. 

We  have  not  failed  to  be  impressed  with  the  positions  taken  by 
plaintifTs  counsel,  and  which  have  been  ably  argued  in  his  brief. 
I^lain tiff's  tutrix  may  have  assumed  responsibilities  towards  her,  and 
may  have  been  derelict  in  their  duty.  But  this  is  no  reason  why  those 
who  acted  in  good  faith,  and  whose  acts  were  baaed  npon  the  orders  of 
a  court  of  competent  jurisdiction,  should  be  made  to  suJQTer. 

The  judgment  ot  the  district  court  reserves  her  rights  against  her 
tutrix,  and  tliis,  we  think,  is  her  only  recourse. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed,  with  costs. 

Rehearing  refused. 


No.  867. 
A.  Berard,  Administrator,  v,  C.  Young,  Sheriff,  et  als. 

Where  the  execnUon  under  which  tiie  sale  was  to  be  made  issued  from  the  parish  oout.  it  is 
in  that  court  that  the  disposal  of  the  proceeds  must  be  determined.  The  exception  to 
the  Jurisdiction  was  properly  taken. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  Iberia. 
Traill,  J.  Deblanc  <&  Fournet^  for  plaintiff  and  appellant.  Jos^h 
JL.  BreauXj  for  defendants  and  appellees. 

Howell,  J.  Tliis  is  a  proceeding  by  third  opposition,  in  which  the 
plaintiff  claimed  the  proceeds  of  property  about  to  be  sold  by  the 
sheriff.  The  defendants  except  to  the  jurisdiction  of  the  court  raUoM 
materia. 

The  execution,  under  which  the  sale  was  to  be  made,  issued  from 
the  parish  court,  and  it  is  in  that  court  that  the  disposal  of  the  pro- 
ceeds must  be  determined.  The  exception  was  therefore  properly 
maintained. 

Judgment  ftffirmed. 
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No.  866. 
Thb  Stats  of  Louisiana  v.  John  J.  Giluobe. 

Tbe  prisoner  reqneeted  the  Judge  to  reduce  his  charge  to  the  Jnry  to  writing.  This  he  re- 
fused to  do.  The  request  was  made  hefore  the  charge  was  delivered.  To  the  jadge's 
refasal  a  bUl  of  exception  was  taken.    The  exception  mast  be  sostained. 

APPEAL  from  the  Third  Jadicial  District  Conrt,  parish  of  Iberia. 
Train,  J.  CrimiDal  case.  B,  L*  Belden,  District  Attorney,  for  the 
State,  appellee.    J.  A,  Breauxj  for  defendaut  and  appellant. 

Morgan,  J.  The  defendant  was  prosecuted  nader  an  information 
filed  by  the  District  Attorney,  for  libel.  He  was  found  guilty  and  sen- 
tenced to  pay  a  fine  of  $305,  or  to  be  imprisoned  for  thirty  days.  He 
has  appealed. 

The  prisoner  requested  the  judge  to  reduce  his  charge  to  the  jury  to 
writing.  This  he  refused  to  do.  The  request  was  made  before  the 
charge  was  delivered.    To  which  a  bill  of  exception  was  taken. 

The  judge  refused  to  the  accused  a  right  guaranteed  to  him  by  the 
law.  Sec.  2133  of  the  Revised  Statutes  provides  that  *Mn  all  cases 
appealable  to  the  Supreme  Court,  it  shall  be  the  duty  of  the  judge  to 
deliver  his  charge  to  the  jury  in  writing,  if  the  counsel  of  either  party 
require  the  same." 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  the  case 
be  remanded  to  be  proceeded  in  according  to  law. 


No.  860. 
The  State  of  Louisiana  v,  William  Hoozer  et  als. 

THie  absence  of  part  of  the  jnrors  at  the  time  and  when  the  case  was  called  for  trial,  in  no 
maniAr  deprived  ibe  defendants  ot  the  op]>ortnnity  ot  inqairing  into  the  character  and 
qoaliflcations  of  the  Jurors.  A  safttoient  number  of  Jnrors  being  present  to  form  the 
panel,  the  court  did  not  err  in  ruling  the  defendants  to  trial. 

JBjwing  had  all  the  notice  the  law  requires  in  order  to  prepare  their  challenges,  the  defend* 
ants  were  not  entitled  to  a  postponement  ot  the  trial,  because  all  the  Jnrors  summoned 
fbr  the  term  were  not  present. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  Calcasieu, 
Morgan,  J.  Criminal  case.  George  W.  Hudspeth,  District  Attor- 
ney, for  the  State,  appellee.  O.  H,  Wells,  for  defendants  and  appel- 
lants. 

Wtly,  J.  The  defendants  having  been  convicted  of  the  crime  of 
shooting  and  wounding  with  a  dangerous  weapon  wliile  perpetrating  a 
robbery,  appeal  from  the  judgment  sentencing  them  to  the  peniten- 
tiary  for  life. 

They  complain  that  the  court  erred  in  forcing  them  to  trial  in  oppo- 
sition to  their  written  objections,  alleging  that  of  the  list  of  the  forty- 
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four  petit  jnrors  drawn  for  the  term  and  served  on  them,  only  twenty- 
one  were  present,  while  they  were  entitled  to  thirty-six  peremptory 
challenges  and  the  State  to  six^  that  in  consequence  of  the  absence  of 
said  jnrors  they  were  nnable  to  prepare  their  challenges.  What  legal 
right  the  defendants  were  deprived  of  is  not  perceived.  They  do  not 
deny  that  they  were  duly  served  with  a  list  of  the  petit  jnrors  drawn 
for  the  term. 

The  absence  of  part  of  the  jnrors  at  the  time  and  when  the  case  was 
called  for  trial,  in  no  manner  deprived  the  defendants  of  the  opportu- 
nity of  inquiring  into  the  character  and  qualifications  of  the  jurors.  A 
sufficient  number  of  jurors  being  present  to  form  the  panel,  the  court 
did  not  err  in  ruling  the  defendants  to  trial.  Having  had  all  the  notice 
the  law  requires  in  order  to  prepare  their  challenges,  the  defendants 
were  not  entitled  to  a  postponement  of  the  trial  because  all  the  jnrors 
summoned  for  the  term  were  not  present. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  862. 
Julie  Guilbbau,  widow,  etc.,  t;.  Pierre  S.  Wiltz  et  als. 

On  the  nineteenth  of  Jnne,  1873,  P.  S.  Wilts  obtained  from  the  district  court  in  St  Lmdiy 
an  order  of  seizure  and  sale  against  a  certain  piece  of  property.  On  the  tweoty-flnt, 
notice  thereof  was  served  on  the  plaintiff,  administratrix  of  the  estate  of  the  decesMd 
owner  of  the  mortgaged  property,  and  the  seisnre  was  made  on  the  twenty-fourth  of  the 
same  month,  a  keeper  was  put  in  possession  and  notice  of  the  seisure  served  on  tlie 
plaintiff  and  administratrix.  The  property  was  snbseqnently  sold  and  abjudicated  to  P. 
S.  Wilts  Sc  Co.  on  the  sixth  September,  1873. 

Ontiie  twenty-fourth  of  June,  1873,  the  probate  court  of  St.  Landry  homologated  the  delibe- 
rations of  a  meeting  of  the  oredttors  of  the  deceased  convoked  <m  tiie  petition  of  Cb» 
administratrix,  and  held  on  the  twentieth  of  June,  1873.  The  Judgment  of  homologaltei 
ordered  the  sale  of  all  the  property  of  the  estate,  inclnding  that  in  dispute  here,  and 
which  was  then  actually  in  the  jurisdiction  of  tiie  district  court.  Under  this  order  the 
-  said  properly  was  acyndicated  to  the  plaintiff  and  administratrix  on  the  thirty-first  of 
July,  1873: 

Held — That  the  mortgage  creditor  had  the  right  to  go  into  the  district  court  to  have  the 
mortgaged  property  sold.  That  court  having  been  seized  of  jurisdiction  of  the  property, 
'  the  order  of  the  probate  court  was  ineffectual  to  divest  that  jurisdiction,  and  the  sale 
thereunder  to  the  defend^ ts  and  appellants  was  not  the  sale  ol  the  property  of  another, 
as  contended  by  the  plaintiff  and  appellee.  On  the  contrary,  the  sale  under  the  order  of 
probate  conveyed  no  title. 

APPEAL  from  the  Eighth  Judicial  District  Conrt|  parish  of  St.  Landiy. 
Morgan,  J.    Joseph  H.  Moore ^  for  plaintiff  and  appellee.    BaiUy  dk 
Sstilettet  for  defendants  and  appellants. 

HowELLy  J.    The  plaintiff,  widow  of  Oscar  Bnillard,  sues  to  annal  a 
sale  of  land  made  by  the  sheriff  to  the  defendants  under  executory 
proceedings  instituted  by  one  of  the  latter. 
The  material  facts  are :    On  nineteenth  June,  1873,  P.  S.  Wiltz  ob- 
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tained  from  the  district  conrt  in  St.  Landry  an  order  of  seizare  and 
Bale  against  the  property  in  question.  On  twenty-first  same  month 
notice  thereof  was  served  on  the  plaintiff,  administratrix  of  the  de- 
ceased owner  of  the  mortgaged  property,  and  the  seizure  thereof  was 
made  on  the  twenty-fourth  of  same  month,  a  keeper  or  guardian  put 
in  possession,  and  notice  of  the  seizure  served  on  the  plaintiff  and  ad- 
ministratrix. The  property  was  advertised  to  be  sold  on  the  second 
Angnst,  1873,  but  there  being  no  bid  it  was  readvertised  to  be  sold  at 
twelve  months'  credit  on  sixth  September  following,  when  it  was  adju. 
dicated  to  the  defendants,  P.  S.  Wiltz  &  Co. 

On  the  twenty-fourth  June,  1873,  the  probate  court  of  St.  Landry 
homologated  the  deliberations  of  a  meeting  of  the  creditors  of  the  de- 
ceased convoked  on  the  petition  of  the  administratrix,  and  held  on 
twentieth  June,  1873.  The  judgment  of  homologation  ordered  the  sale 
of  all  the  property  of  the  estate,  including  that  in  dispute  here,  and 
which  was  then  actually  in  the  jurisdiction  of  the  district  court.  Under 
this  oi*der  the  said  property  was  adjudicated  to  the  plaintiff  and  admin- 
iatratrix  on  thirty-first  July,  1873. 

The  defendants  make  the  following  points: 

Mrat — ^The  ordinary  jurisdiction  being  seized  of  the  matter,  could 
sot  be  ousted  by  any  subsequent  exercise  of  the  probate  jnrisdictioo, 
both  jurisdictions  being  equally  competent. 

Seeond — The  proceedings  culminating  in  the  probate  decree  of  twen- 
ty-fourth June,  1873,  were  inchoate  on  nineteenth  of  June,  when  the 
executory  process  issued;  and  they  were  ex  parte,  it  not  appearing  that 
P.  S.  Wiltz,  the  mortgage  creditor,  who  took  out  the  said  executory 
process,  was  either  notified  of  the  order  of  court  convoking  the  meet- 
ing of  creditors  or  present  at  said  meeting.  '*  De  non  apparentibue  ei 
de  non  exieieniihua  eadem  est  /«x." 

Third — At  the  date  of  the  probate  sale,  under  which  appellee  claims, 
the  property  in  dispute  was  in  the  custody  of  the  sheriff,  under  the 
writ  issuing  at  the  suit  of  Pierre  S.  Wiltz  in  his  executory  proceedings. 

Fourth — The  adjndicatee  at  the  probate  sale  provokt;d  by  Julie 
Guilbeau,  administratrix,  was  Julie  Guilbean  herself,  upon  whom,  on 
twenty-first  June,  1873,  notice  of  the  order  of  seizure  and  sale  issuing 
oat  of  the  district  court,  at  suit  of  P.  S.  Wiltz,  was  served,  and  it  is 
contended  that  the  plaintiff  in  the  executory  proceeding  had  the  right 
entirely  to  disregard  the  probate  sale  and  the  proceedings  preceding 
the  same. 

We  think  the  points  and  conclusion  of  the  appellants  well  made  and 
anstained  by  the  law.  The  mortgage  creditor  had  the  right  to  go  into 
the  district  court  to  have  the  mortgaged  property  sold,  and  that  court 
having  been  seized  of  jurisdiction  of  the  property,  the  order  of  the 
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probate  court  was  inefFeotoal  to  divest  that  jurisdiction,  and  the  sale 
thereunder  to  the  appellants  was  not  the  sale  of  the  property  of  an- 
other, as  contended  by  the  appellee.  On  the  contrary,  the  sale  under 
the  order  of  probate  conveyed  no  title. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  it  is  now  ordered  that  the  demand  of  the  plaintiff  be  rejected,  and 
the  defendants,  Pierre  S.,  Patrick  S.  and  Louis  A.  Wiltz,  be  decreed 
the  owners  of  the  property  described  in  plaintiff's  petition,  and  pur- 
chased by  them  at  sheriff's  sale  on  sixth  September,  1873.  Costs  of 
both  courts  to  be  paid  by  plaintiff. 

Rehearing  refused. 


No.  837. 

EuPHRASiE  Pblagie  G.  Tessier  V,  Robert  Hart  Lfttell,  Testa- 
mentary Executor. 

Wb^re  it  is  evident  that  the  basis  of  the  action  is  the  right  to  an  account  to  be  rendered  by 
the  testamentary  executor,  this  court  will,  ex  propria  moht-,  decide  that  the  District  Court 
which  rendered  the  judgment,  had  no  Jurisdiction  raUone  materia.  In  this  ioetance,  it  is 
the  demand  of  parties  claiming  to  be  heirs,  in  a  succession  under  administration,  and  it 
should  therefore  have  been  instituted  in  the  parish  court. 

APPEAL  from  the  Eighth  Judicial  District  Court  parish  of  St.  Lan- 
dry.   Laurent  Dupre,  acting  Judge.    Lewis  <&  Bros,,  for  plaintiff 
and  appellee.    J,  L.  If.  Moore,  for  defendant  and  appellant. 

Morgan,  J.     Alfred  Moore  died  in  December,  1849. 

Jonathan  Harris  was  appointed  administrator  of  his  estate  in  Janu- 
ary, 1850.  He  caused  an  inventory  of  the  property  left  by  the  deceased 
to  be  made.  The  property  was  appraised  at  $580  50.  It  was  sold 
under  order  of  court,  and  brought  $530  10.  On  the  twenty-third  of 
May,  1854,  he  filed  an  account  of  his  administration,  and  a  tableau 
showing  the  debts  dne  by  the  estate,  amounting  to  $609  67i.  This 
tableau  was  published  according  to  law ;  no  opposition  was  made  to  it, 
and  on  the  first  of  July,  1854,  it  was  homologated,  and  the  administra- 
tor was  ordered  to  pay  the  creditors  in  conformity  thereto. 

Harris  died  in  1868.  Littell  is  the  dative  testimentary  executor  of 
his  will. 

On  the  twenty-fourth  of  November,  1871,  twenty- four  years  after 
Moore*8  death,  seventeen  years  after  the  homologation  of  Harris'  ta- 
bleau, and  four  years  after  Harris^  death,  this  suit  was  instituted. 

Plaintiffs  alleging  themselves  to  be  the  widow  and  children  of  Alfred 
Moore,  claim  from  the  succession  of  Jonathan  Harris,  forty-five  hundred 
dollars  with  twenty  per  cent,  interest  per  annum  from  December,  1849. 
They  allege  that  shortly  before  Moore's  death,  he  sent  for  Harris  and 
lequeBteid  him  to  take  charge  of  his  affairs,  and  that  three  days  after 
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is  death,  Harris  oame  to  the  house  and  demanded  of  the  widow  the 
property  and  money  belonging  to  the  estate,  and  that  on  or  about  the 
seventh  of  December,  1849,  which  was  before  Harris  was  appointed  ad- 
ministrator, she  gave  him  foar  thousand  five  hundred  dollars,  the 
property  of  her  husband's  estate.  They  aver  that  Harris  never  inven- 
toried nor  accounted  in  any  manner  whatever  for  the  money  thus  de- 
livered to  him  ;  that  he  never  rendered  a  full,  fair  and  perfect  account 
of  his  administration,  and  therefore,  that  his  succession  is  responsible 
to  them  for  the  amount  above  set  forth  and  the  interest  as  claimed. 
They  had  judgment  in  the  court  below  with  five  per  cent,  interest  from 
seventh  of  December,  1849,  subject  to  a  credit  of  $400,  paid  in  April, 
1857. 

We  feel  constrained  to  say,  ex  praprio  motu^  that  the  District  Court 
which  rendered  this  judgment  was  without  jurisdiction,  ratione  ma- 
teria. It  is  evident  that  the  basis  of  this  action  is  the  right  to  an  ac- 
count. It  is  the  demand  of  parties  claiming  to  be  heirs,  in  a  succes- 
sion under  administration,  and  should  have  been  instituted  in  the  par- 
ish court.  It  is  therefore  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  District  Court  be  avoided,  annulled  and  reversed,  and 
that  the  suit  be  dismissed  with  costs. 


No.  838. 
Arthur  Simon  v,  Charles  H.  Walker  and  Sheriff. 

There  are  not  sufficient  causes  to  dismiss  the  appeal  on  the  grounds :  ^hat  the  certificate  of 
the  clerk  is  too  oomprebensive ;  that  the  appellant  proceeded  by  rule  to  set  aside  the  order 
dissolving  the  injunction  before  petition  and  order  of  appeal ;  and  that  the  suit  is  stiU 
pending  on  the  merits  in  the  district  court 

BTcn  if  the  certificate  of  the  clerk  could  be  regarded  as  defectiye,  because  it  embraced  more 
than  is  necessary,  that  is  no  cause  for  the  dismissal  of  an  appeal. 

It  is  manifest  that  the  iignnction  in  this  case  should  not  have  been  set  aside  on  bond,  as  the 
plaintdiT  in  injunction  had  alleged  and  sworn  that  the  sale  would  work  him  an  irreparable 
ixitjury.    The  order  setting  aside  the  iqj  unction  must  be  annulled. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  Mary. 
Train,  J.  Tucker  dt  DumartrcUt,  for  plaintiff  and  appellant.  2). 
Oaffery,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  This  is  an  appeal  from  an  interlocutory  order  set- 
ting  aside  an  injunction  on  defendant's  giving  bond.  A  motion  to  dis- 
mias  the  appeal  has  been  made  on  the  grounds  that  the  certificate  of 
the  clerk  is  too  comprehensive;  ''that  the  appellant  proceeded  by  rule 
to  set  aside  the  order  dissolving  the  injunction  before  petition  and 
order  of  appeal,"  and  that  the  suit  is  still  pending  on  the  merits  in  the 
district  court.    These  are  not  causes  for  dismissing  an  appeal. 

Even  if  the  certificate  of  the  clerk  could  be  regarded  as  defective, 
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because  it  embraced  more  than  is  necessary,  that  is  no  caase  for  the 
dismissal  of  an  appeal. 

On  the  merits  of  this  appeal,  it  appears  that  the  plaintiff  obtained 
an  injunction  to  prevent  the  sale  of  one  hundred  and  sixty  acres,  etc., 
worth  $2000,  claimed  as  a  homestead.  He  alleged  and  swore  that  the 
sale  thereof  would  work  him  an  irreparable  injury.  This  injunction 
was  set  aside  by  the  plaintiff  in  execution,  he  giving  bond,  and  the 
plnintiff  in  injunction  took  a  devolutive  appeal  after  the  sale. 

It  is  manifest  that  the  injunction  should  not  have  been  set  aside  on 
bond,  as  the  plaintiff  in  injunction  had  alleged  and  sworn  that  the  sale 
would  work  him  an  irreparable  injury.  C.  P.  307.  But  the  order  was 
granted  and  the  sale  was  made.  It  is  impossible  for  us  to  reinstate  the 
injunction  to  prevent  an  accomplished  fact.  If  on  the  trial  of  the 
merits  of  the  injunction  suit  it  should  be  ascertained  that  the  plaintiff 
in  injunction  had  a  homestead  right  on  the  lan^s  and  personal  prop- 
erty described  in  his  petition,  it  will  be  competent  for  the  court  to 
grant  him  adequate  remedy.  At  present  this  court  can  afford  him  no 
practical  relief. 

It  is  therefore  decreed  that  the  order  setting  aside  the  injonotion  be 
annulled  with  costs. 


No.  865. 
State  of  Louisiana  t;.  Ozbub  Frugb. 

As  to  the  rafBoiency  of  the  proof  to  instain  the  oharge  of  murder  against  the  defendaai, 
this  conrt  can  not  revise  the  Judgment,  becaase  its'  appellate  JurlBdlotion  is  HmH4wi  to 
questions  of  law. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Lan- 
dry. Morgan,  J.  Criminal  case.  O.  W.  Hudspeth,  District  At- 
torney, for  the  State,  appellee.  Joseph  If,  Moore  and  B.  A.  Martel,  for 
defendant  and  appellant. 

Wylt,  J.  The  defendant  was  tried  and  convicted  of  murder,  and 
from  the  judgment  sentencing  him  to  be  hanged,  he  has  appealed. 
There  is  no  bill  of  exceptions  nor  assignment  of  errors,  and  from  the 
record  the  proceedings  appear  to  be  regular.  The  counsel  suggest, 
however,  in  their  brief,  that  the  defendant  was  convicted  on  the  teeti- 
mony  of  an  accomplice,  unsupported  by  any  other  evidence,  and  that 
he  was  unworthy  of  belief.  As  to  the  sufficiency  of  the  proof  to 
sustain  the  charge,  this  court  can  not  revise  the  judgment,  because  its 
apiellate  jurisdiction  is  limited  to  questions  of  law. 

It  is  therefore  ordered  that  the  judgment  herein  be  affirmed 
costs. 
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No.  832. 
State  of  Louisiana  v,  Aladin  Nunkz. 

The  objeetion  set  up  iu  a  motion  in  arrest  of  Jadgment,  that  Charles  W.  DuRoy,  who  liled 
tho  information  as  tUstrict  attorney  pro  tempore,  was  not  appointed  tu  that  office  and  con- 
seqaently  that  his  official  act  was  a  nullity,  came  too  late.  If  the  exception  is  a  j;ood 
one,  it  should  have  been  pleaded  before  going  into  the  trial.  Besides,  in  a  motion  in 
arrest  of  judgment,  only  errors  fatal  on  the  face  of  the  record  can  be  examined. 

APPEAL  from  the  Sixleenth  Judicial  District  Court,  parish  of  Ter- 
milion.  Mouton,  J.  Crimiuul  case.  Joseph  A.  Ckargaia,  District 
Attorney,  lor  tlie  State,  appellee.  William  Mouion,  Be  Blanc  <&  Four- 
net,  for  defendant  and  appellant. 

Wylt,  J.  The  defendant  having  been  convicted  of  larceny  appeals 
from  the  judgment  sentencing  him  to  the  penitentiary  for  twelve 
months.  The  point  upon  which  he  relies  in  this  court,  is  the  objection 
set  up  in  a  motion  in  arrest  of  jadgment,  that  Charles  W.  DuRoy,  who 
filed  tlie  information  as  district  attorney  pro  tempore,  was  not  appointed 
to  that  ofSce,  and  consequently  his  official  act  was  a  nullity. 

We  think  the  court  did  not  err  in  holding  that  this  objection  comes 
too  late.  If  the  exception  is  a  good  one,  it  should  have  been  pleaded 
before  going  into  the  trial.  Besides,  in  a  motion  in  arrest  of  judgment, 
only  errors  patent  on  the  lace  of  the  record  can  be  examined. 

Judgment  affirmed. 


No.  857. 

Hypolite  Belair,  Natural  Tutor,  et  als.  v.  Celina  Dominguez,  Ad-  _ 
.  ministratrix.     Opposition  ot  the  heirs  to  the  tableau  filed  by  the    ^  ^j 
administratrix. 

The  court  below  did  not  err,  as  contended  by  the  opponents,  to  the  tableau  of  the  adminis- 
tratrix, in  not  charging  the  community  existing  between  the  deceased  and  his  surviving 
widow  with  a  certain  sum  of  money  received  by  the  deceased,  during  marriage,  ftt>m 
the  sale  of  his  separate  property,  because  it  is  not  proved  that  this  money  was  expended 
by  the  deceased  for  tbe  benefit  of  said  community. 

"Whether  the  individual  debts  of  the  deceased  were  discharged  by  the  giving  in  payment  of 
certain  slaves  belonging  to  the  commonity  existing  between  the  deceased  and  his  surviv- 
ing widow,  administratrix  of  his  estate,  or  by  funds  arising  from  the  sale  of  said  slaves, 
the  result  is  the  same.  The  community  should  be  credited  for  the  amount  of  its  property 
disposed  of  for  the  individual  benefit  of  the  deceased. 

APPEAL  from  the  Parish  Court,  parish  ot  Lafayette.    Moss,  J.    Movt- 
ion  cl'  Dehaillony  Joseph  A,  Breaux,  for  opponents  and  appellants. 
M,  E.  Oirard,  for  defendant  and  appellee. 

Wylt,  J.  The  plaintifis,  the  heirs  of  Nicolas  Yallot,  appeal  from 
the  judgment  on  their  oppositions  to  the  account  rendered  by  the 
defendant,  their  stepmother,  the  surviving  widow  of  the  deceased  and 
bis  administratrix.  The  objections  urged  in  this  court  will  be  consid- 
ered in  the  order  stated  in  the  brief  of  the  appellants : 
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First — ^They  complain  that  the  court  erred  in  not  charging  the  com- 
monity  existing  between  the  deceased  and  the  defendant  with  $389  66, 
the  sum  received  by  the  deceased,  during  marriage,  from  the  sale  of 
his  separate  property.  It  is  not  proved  that  this  money  was  expended 
by  the  deceased  for  the  benefit  of  the  community,  and  therefore  it  can 
not  be  charged  therewith.  Stewart  v.  Pickard  et  al.,  10  R.  18;  also  2 
An.  44;  11  An.  297. 

Second — They  object  to  the  credit  allowed  for  the  amount  of  the 
individual  debts  of  the  deceased  to  the  opponents,  his  heirs  by  a  former 
marriage,  discharged  by  the  giving  in  payment  of  certain  slaves  be- 
longing to  the  community.  We  think  the  court  did  not  err.  Whether 
the  debts  were  paid  by  funds  arising  from  the  sale  of  the  slaves,  or 
the  giving  of  them  in  payment  thereof,  the  result  is  the  same;  the 
community  should  be  credited  for  the  amount  of  its  property  disposed 
of  for  the  individual  benefit  of  the  deceased. 

Third — The  item  of  $525  76,  credited  as  payment  to  Aurore  Th^riot» 
is  sustained  by  the  evidence,  ^so  the  item  of  $347  77  is  correct* 
We  see  no  error  in  the  judgment. 

Judgment  affirmed. 


No.  843. 
Valcourt  Veazy  v.  Onezimb  Trahan,  Jr.,  Administrator. 

The  objection  to  the  jurisdiction  of  the  district  court  over  the  demand  of  the  plaintiff  can 
not  be  maintained,  but,  as  the  administrator  of  the  estate  of  the  deceased  represents 
only  the  creditors  of  the  succession,  and  has  power  only  to  pay  the  debts  and  tarn  the 
retiduwn  orer  to  the  heirs,  he  can  not  represent  the  latter  in  a  oontroTersy  to  settle  the 
rights  of  the  respective  partners  in  community,  nor  in  a  partition  of  the  community  prop> 
erty.  A  judgment  against  the  administrator  in  this  case  would  not  bind  the  heirs  of  the 
deceased.    The  Judge  a  quo  did  not  err  in  dismissing  the  suit  against  the  administrator. 

• 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  Ver- 
milion.   Mouton,  J.    F,  B,  King,  for  plaintiff  and  appellant.    B. 
P.  G^Bryan,  lor  defendant  and  appellee. 

Howell,  J.  The  plaintiff,  as  surviving  husband,  instituted  this 
suit  in  October,  1872,  against  the  administrator  of  the  succession  of 
his  wife,  who  died  in  February,  1864,  to  recover  one-half  of  the  pro- 
ceeds of  the  personal  property  sold  in  August,  1864,  and  to  partition 
the  land  and  obtain  the  usufruct  of  the  property  of  the  deceased, 
alleging  that  all  the  property  inventoried  and  sold  belonged  to  the 
community,  and  there  were  no  debts,  or  if  any,  they  had  long  since 
been  paid.    The  defendant  excepted  : 

Fvrat — That  no  proceedings  can  be  had  against  him  for  the  partition 
of  land,  he  being  incompetent  to  stand  in  judgment  in  such  suit  Mid 
no  other  heirs  being  cited. 
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Second — That  the  claim  for  money  can  Dot  be  paBsed  on  by  the  dis- 
trict court,  it  being  a  probate  matter. 

Third — The  suit  is  premature,  no  tableau  of  distribution  having  been 
filed,  on  an  opposition  to  which  alone  this  demaud  cau  be  urged. 

From  a  judgment  maintaining  these  exceptions  the  plaintiff  has 
appealed.  The  district  court  has  jurisdiction  of  the  demand,  but  as 
the  administrator  represents  only  the  creditors  of  the  succession  and 
has  power  only  to  pay  the  debts  and  turn  the  residuum  over  to  the 
heirs,  he  can  not  represent  the  latter  in  a  controversy  to  settle  the 
rights  of  the  respective  partners  in  community,  nor  in  a  partition  of 
the  community  property.  A  judgment  against  the  administrator  in 
this  case  would  not  bind  the  heirs  of  the  deceased.  The  judge  a  quo 
did  not  err  in  dismissing  the  suit  against  the  administrator. 

Judgment  affirmed. 


No.  846. 
Eugene  Petetin  v,  Vincent  Boagni,  Administrator. 

The  preacriptioii  of  five  years  is  pleaded  against  the  plaintiff  who  soes  the  administrator  of 
one  of  the  solidary  obligors  on  a  promissory  note.  The  plaintiff  having  offered  to  prove 
that  the  prescription  had  been  interrupted  as  to  the  dec  ased,  Steen,  by  the  testimony  of 
the  other  maker  of  the  note,  Hardy,  establishing  Hardy's  acknowledgment  of  the  obli- 
gation before  prescription  had  accrued,  and  having  also  offered  other  witnesses  to  the 
same  effect,  this  was  objected  to  on  the  ground  that  parol  testimony  was  inadmissible  to 
prove  any  acknowledgment  or  promise  to  interrupt  the  prescription  of  a  debt  against  a 
person  deceased ; 

Held — ^That  the  overruling  of  the  objection  by  the  court  a  qua  was  correct. 

The  evidence  offered  was  not  to  prove  the  promise  or  acknowledgment  of  the  deceased 
debtor,  Steen,  but  to  prove  the  acknowledgment  of  Hardy,  the  living  debtor,  nor  was  it 
to  prove  the  creation  of  a  new  debt,  after  the  old  one  had  been  extinguished  by  proscrip- 
tion. The  acknowledgment  of  Hardy,  a  debtor  in  solido  with  Steen,  interrupted  the 
prescription  as  to  him  or  his  estate. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  St.  Lan- 
dry. Morgan,  J.  Henry  L,  Garland^  for  plaintiff  and  appellee. 
J?.  A.  Martel  &  Hudspeth,  for  defendant  and  appellant. 

Ludeling,  C.  J.  The  plaintiff  sues  the  administrator  of  one  of  two 
solidary  obligors  on  a  promissory  note,  who  pleads  the  prescription  of 
five  years. 

To  prove  that  the  prescription  had  been  interrupted  as  to  the  de- 
ceased Steen,  the  plaintiff  offered  the  testimony  of  the  other  maker  of 
the  note,  Hardy,  and  of  other  witnesses,  to  prove  the  acknowledgment 
of  Hardy  before  prescription  had  accrued.  This  was  objected  to  sub- 
stantially on  the  ground  that  parol  testimony  was  inadmissible  to 
prove  any  acknowledgment  or  promise  to  interrupt  the  prescription  of 
a  debt  against  a  person  deceased.  The  objection  was  overruled,  the 
testimony  was  received  and  a  bill  of  exceptions  was  taken  to  the 
ruling. 
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Petetin  y.  Boagni. 


We  think  the  ruling  correct.  Article  2278  R.  C.  Code  declares, 
*'  parol  eyidence  sliall  not  be  received  :  1.  To  prove  any  acknowledg- 
ment or  promise  to  pay  any  judg.nent,  sentence  or  decree  of  any  court 
of  competent  juriBdiction,  etc.,  for  the  purpose  of  reviving  the  same 
after  prescription  has  ran.  2.  To  prove  any  at  knowledgment  or 
promise  of  a  party  deceased  to  pay  any  debt  or  liability,  in  order  to 
take  such  del>t  or  liability  out  of  prescription,  or  to  revive  the  same 
aftt^r  prescription  has  run  or  been  c<impleted.  3.  To  prove  any  promise 
to  pay  the  debt  of  a  third  peison.  4.  To  prove  any  acknowledgment 
or  promise  to  pay  any  debt  or  liability  evidenced  by  writing,  when 
prescription  has  already  run. 

But  in  all  the  cases  mentioned  in  this  article,  the  acknowledgment 
or  proraise  to  pay  shall  be  proven  by  written  evidence  signed  by  the 
party,  who  is  alleged  to  have  made  the  acknowledgment  or  promise, 
or  by  his  specially  authorized  agent  or  attorney  in  lact.^' 

The  testimony  offered  is  not  prohibited  by  said  article. 

Paragraph  two  of  the  article  forbids  the  proof,  by  parol,  of  an  ac- 
knowledgment or  promise  of  a  party  deceased.  Paragraph  four  for- 
bids the  parol  proof  of  any  acknowledgment  or  promise,  after  pre- 
scription had  already  run. 

The  evidence  offiered  was  not  to  prove  the  promise  or  acknowledg- 
ment of  the  deceased  debtor  Steen,  but  to  prove  the  acknowledgment 
of  Hardy,  the  living  debtor  ;  nor  was  it  to  prove  the  creation  of  a  new 
debt,  after  the  old  one  had  been  extinguished  by  prescription.  The 
acknowledgment  of  Hardy,  a  debtor  in  solido  with  Steen,  interrapted 
the  prescription  as  to  him  or  his  estate.     C.  C.  3552. 

It  19  not  necessary  to  notice  the  other  bills  of  exceptions  in  this  case. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  af- 
firmed with  costs  of  appeal. 


No.  855. 
D.  O'Brtan,  Agent  v.  Georgic  McVey. 

The  possession  of  the  lessee  being  only  that  of  his  lessors,  when  the  fact  -was  disclosed  by 
the  answer  of  the  lessee,  who  is  defendant  in  this  instance,  his  lessors  shoold  have  been 
made  parties  to  the  soit  which  is  a  hypothecary  action  against  lands  alleged  to  be  mort- 
gaged in  favor  of  the  plaintiff  and  owned  by  the  lessors  of  defendant.  "So  valid  Jadfc- 
inent  could  be  rendered  in  the  case  without  the  parties  interested  being  before  the  oodrt. 

APPEAL  from  tiie  Sixteenth  Judicial  District  Court,  parish  ot  Ver- 
milion.   Moiitoii,  J.    X>.  C* Bryan,  Breaux  <&  F.  B.  King,  for  plain- 
tiff and  appellee.     DeBlane  &  Perry,  for  defendant  and  appellant. 

Lu DELING,  C.  J.  This  is  a  hypothecary  action  against  lands  alleged 
to  be  mortgaged  in  favor  of  the  plaintiff,  and  alleged  to  be  in  posses- 
fiiou  of  George  McVey. 
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He  answered  and  averred  that  he  was  the  lessee  of  Robertson  & 
Avery,  the  owners  of  the  lands  and  asked  that  they  might  be  notified 
of  this  proceeding. 

This  the  district  judge  refused  to  order,  and  judgment  was  ren- 
dered ordering  the  property  to  he  seised  and  sold  to  satisfy  the  mort- 
gage,  iniless  the  lessee  paid  the  debt  within  ten  days  after  the  notifica- 
tion of  this  judgment.  The  defendant  appealed.  Robertson  &  Avery 
were  the  owners  of  the  lands  encumbered  with  the  mortgage,  and 
therefore  the  third  possessors  thereof,  the  possession  of  the  lessee  being 
only  that  of  his  lessors;  and  when  this  fact  was  disclosed  by  the  an- 
swer of  McVey,  his  lessors  should  have  been  made  parties  to  the  suit. 
No  valid  judgment  could  be  rendered  in  this  cane  without  the  parties 
interested  being  before  the  court. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  court 
a  qua  be  annulled  and  that  the  case  be  remandud  to  cite  the  owners 
and  third  possessors  of  the  property  mortgaged  and  to  be  tried  <20  novo. 

It  is  further  ordered  that  the  costs  of  appeal  be  paid  by  the  appellee. 

Rehearing  refused. 


No.  844. 
Succession  of  Pibrrb  Cabrol.    Opposition  of  Marie  Nezat. 

Where  the  datiTe  testamantary  exeontor  contended  that  none  of  the  iMuee  raised  in  a  sup- 
plemental petition  of  opposition  of  the  ninth  August,  1873,  to  his  tableau  and  fluid 
settlement,  oould  be  entertained  by  the  court,  because  before  that,  to  wit :  on  the  fourth 
of  August  there  was  Judgment  homologating  all  the  items  not  opposed : 

H«ld— That  as  the  original  petition  opposed  in  general  terms  the  homologation  of  all  the  items 
of  the  account,  except  the  law  charges  and  costs,  it  follows  that  only  these  items  were 
homologated  by  the  Judgment  of  the  fourth  oi  August,  1873.  The  supplemental  petition 
of  the  ninth  of  August  supplies,  so  far  as  the  items  therein  specified,  the  deflcienoy  com- 
plained of  in  the  original  petition  of  opposition.  It  cures  to  that  extent  the  objection  of 
Tagueness.    The  court  a  qiM  erred  therefore  in  dismissing  the  opposition. 

APPEAL  from  the  Parish  Court,  paristi  of  Vermilion.     Quegnon,  J. 
P,  B.  King,  for  the  succession,  appellee.    James  A,  Breaux,  for 
opponent  and  appellant. 

Wtlt,  J.  Marie  Nezat,  widow  of  Pierre  Cabrol  and  now  wile  of  £• 
Noel,  appeals  from  the  judgment  dismissing  her  opposition  to  the 
homologation  of  the  final  account  of  the  dative  executor  of  Pierre 
Cabrol. 

The  petition  was  filed  on  the  thirtieth  July,  1873,  oy)po8ing  in  gene- 
ral terms  all  the  items  of  the  account  except  the  law  charges  and  costs. 
This  was  excepted  to  on  the  ground  that  the  petitioner  was  not  author- 
ized by  her  husband,  and  the  petition  was  too  vague  to  apprise  the 
executor  of  the  specific  grounds  of  opposition  and  to  enable  him  to 
prepare  a  defense. 
39 
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On  fourth  Aagast  a  aapplemental  petition  of  opposition  was  filed. 
It  was  dismissed,  however,  on  motion  of  the  petitioner,  and  on  the 
ninth  August  another  supplemental  petition  of  opposition  was  filed,  in 
which  the  opponent  objected  to  the  item  charged  as  commissions  by 
the  executor,  also  to  the  fee  of  the  attorney  of  absent  lieirs,  al^  to  the 
item  charged  as  money  paid  to  C.  H.  Remick  on  the  ground  that  the 
note  was  prescribed. 

The  husband  of  the  opponent  appeared  to  authorize  his  wife  before 
there  was  a  trial  of  the  exceptions,  and  this  was  sufficient. 

The  accountant,  however,  contends  that  none  of  the  issues  raised  in 
the  supplemental  petition  of  opposition  of  the  ninth  August,  1873,  can 
be  entertained  by  the  court,  because  before  that,  to  wit:  on  fourth 
August  there  was  judgment  homologating  all  the  items  not  opposed. 
As  the  original  petition  opposed  in  general  terms  the  homologation  of 
all  the  items  of  the  account  except  the  law  charges  and  costs,  it  follows 
that  only  these  items  were  homologated  by  the  judgment  of  fourth 
August,  1873.  The  supplemental  petition  of  ninth  August  supplies,  so 
far  as  the  items  therein  specified,  the  deficiency  complained  of  in  the 
original  petition  of  opposition.  It  cures  to  that  extent  the  objection 
of  vagueness. 

Our  conclusion  is  that  the  court  erred  in  dismissing  the  opposition. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  now  ordered  that  this  case  be  remanded  in  order  that  the 
issues  specified  in  tne  supplemental  opposition  of  the  ninth  August^ 
1873,  may  be  tried  on  the  merits,  and  for  further  proceedings  according 
to  law,  appellee  paying  costs  ot  appeal. 


No.  839. 
Joseph  Mallon  and  Wife  v.  Prbderick  L.  Gates. 

In  the  Dune  of  Joseph  MaUon  and  his  wife  an  ii^jiinotion  was  taken  to  stop  the  sale  of  a 
plantation  belonging  to  Joseph  Mallon,  on  the  groonds  that  they  were  entitled  to  a  home- 
stead. The  wife  made  the  affidavit  and  execnted  the  bond,  having  been  authorized  to  d» 
so  by  the  Judge,  on  proof  that  the  husband  was  absent. 

The  right  to  the  benefit  of  the  homestead  act  is  not  established  by  the  &cts  of  this  case.  Bat 
the  husband,  who  alone  oould  have  aaseried  the  right,  if  it  existed,  is  not  before  the 
court,  and  nothing  therefore  can  be  decided  to  affect  his  rights.  The  wife  has  iWieH»iii 
no  right  personal  to  herself  in  this  suit,  and  she  has  no  right  to  reprraent  her  hosbaad  in 
the  matter,  nor  can  she  bind  him  by  her  acts. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  St.  liary. 
Train,  J.    B.  L.  Belden,  Allen  dt  Foster,  for  plaintiff  and  appellee. 
Frederick  Qatee,  for  defendant  and  appellant. 

LuDELiNO,  C.  J.  Joseph  Mallon  confessed  judgment  in  a  suit  to 
enforce  payment  of  a  note  secured  by  mortgage  in  Jnly,  1872.  In 
August,  1873,  the  judgment  creditor  caused  execution  to  be  issued,  and 
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the  property  of  Joseph  Mai  Ion  was  seized  and  advertised  for  sale.  On 
the  third  of  September  a  petition,  in  the  name  of  Joseph  Mallon  and 
his  wife,  was  filed,  praying  for  an  injunction  to  stop  the  sale  of  the 
plantation  of  Joseph  Mallon,  on  the  grounds  that  they  were  entitled  to 
a  homestead,  etc.  The  wife  made  the  affidavit  and  executed  the  bond 
for  the  injunction,  having  been  authonzed  to  do  so  by  the  judge,  on 
prooL^hat  the  husband  was  absent. 

There  was  judgment  in  favor  of  the  wife  for  one  hnndred  and  sixl^ 
acres  of  the  land,  etc.    The  defendant  appealed. 

The  following  facts  appear  from  the  record:  That  the  plantation 
seized  belonged  to  the  husband,  the  debtor;  that  he  and  his  wife  re- 
sided in  Franklin  more  than  a  year  preceding  the  seizure,  and  that  the 
husband  had  left  the  State,  apparently  with  the  intention  not  to  retam 
to  St.  Mary  parish.  It  further  appears  that  Mallon  and  wife  have  no 
children  or  other  person  directly  and  legally  dependent  upon  them.  It 
is  therefore  manifest  that  they  have  no  right  to  the  benefit  of  the  home- 
stead act.  Hut  the  iiusband.  who  alone  oofild  have  asserted  the  right, 
ii  it  existed,  is  not  before  the  court,  and  we  can  not  therefore  decide 
anything  to  affect  his  rights.  The  wife  has  asserted  no  right,  personal 
to  herself  in  this  suit,  and  she  has  no  right  to  represent  her  husband 
in  the  matter,  nor  can  she  bind  him  by  her  acts.' 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  annulled,  and  that  there  be  judgment  in  favor  of  the 
defendant  against  the  plaintiff  and  her  sureties  on  the  injunction  bond 
for  $500  damages.  It  is  further  ordered  that  the  costs  in  both  conrts 
be  paid  by  the  plaintiff. 


No.  858. 
Clbt  Provost  et  als.  v.  Ursin  Provost. 

If  the  plalxitiift  have  any  rightA  in  the  land,  a  portion  of  which  they  cladm  by  salt  in  the 
pttriah  oonrt,  theee  rights  descend  to  them  ftt>m  one  saocession  which  was  opened  in  1816, 
and  another  which  was  opened  in  1850.  Neither  of  these  saocessions  now  exist.  They 
have  been  closed.  The  property  sought  to  be  divided  is  alleged  to  be  worth  $50,000. 
Under  this  state  of  facts  the  parish  oonrt  was  without  Jurisdiction. 

APPEAL  from  the  Parish  Court,  parish  of  Iberia.    FontelieUy  J.    B. 
L,  Belden,  for  plaintiffs  and  appellants.    Z.  F.  Foumet,  for  defend- 
ant and  appellee. 

Morgan,  J.  Plaintiffs  claim  from  the  defendants  the  partition  of 
certain  lands  situated  in  the  parish  of  Iberia.  They  have  instituted 
tbeir  suit  in  the  parish  court. 

If  they  have  any  rights  in  the  land,  a  portion  of  which  they  claim, 
these  rights  descend  to  them  from  one  succession  which  was  opened  in 
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1816,  and  another  which  was  opened  in  1859.  Neither  of  these  sno- 
cessions  now  exist.  They  have  been  closed.  The  property  songht  to 
be  divided  is  alleged  to  be  worth  $50,000.  Under  this  state  of  tacts 
the  parish  ooart  was  withont  jarisdiction.    25  An.  143. 

The  judgment  dismissing  the  suit  for  want  of  jurisdiction  is  correct. 

Judgment  affirmed. 


No.  663. 
State  op  Louisiana  v.  Sosthbnb  Hbrpin. 

Where  the  appearance  bond  by  the  defendant  in  a  criminid  prosecution  was  taken  and  ap- 
proved by  the  pariah  Jodge  before  whom  the  preliminary  examination  waa  bad,  the  ttet 
that  there  is  no  order  committing  the  defendant  for  trial  before  the  district  coart,  nor  any 
order  admitting  him  to  bail,  nor  fixing  the  amount  of  the  bail,  can  not  avail  in  assignmeat 
of  error. 

Where  it  is  manifest  in  the  record  that  the  word  Angust  is  written  by  mistake  for  Jaly,  it  is 
a  mere  clerical  error  which  is  controlled  by  the  context  and  accompanying  doooments. 

While  the  coart  was  in  session,  the  ttct  that  the  petit  jnry  and  witnesses  in  criminal  matters 
were  discharged  for  two  or  tSree  days  at  a  time,  on  di£Eerent  occasions  daring  the  said 
term,  did  not  release  the  defendant  ftvm  the  obligation  of  his  appearance  bond. 

APPEAL  from  the  Sixteenth  Judicial  District  Court,  parish  of  Ver- 
milion. Mouton,  J.  Criminal  case.  J.  A.  Ohargcis,  district  at- 
torney, for  the  State,  appellee.  M,  B.  Oirard,  for  defendant  and 
appellant. 

Howell,  J.  This  is  an  appeal  from  a  judgment  on  an  appearance 
bond  given  by  the  defendant  in  a  criminal  prosecution. 

First — The  first  assignment  of  error  is  that  there  is  no  order  com- 
mitting the  defendant  for  trial  before  the  district  court,  no  order 
'  admitting  him  to  bail  nor  fixing  the  amount  of  the  bail. 

The  bond  is  taken  and  approved  by  the  parish  judge,  before  whom, 
it  seems,  the  preliminary  examination  was  had,  and  hence  the  alleged 
omissions  or  defects  do  not  avail. 

Second — The  information  charges  the  defendant  with  an  offense 
committed  on  the  thirty-first  day  of  August,  1869,  while  the  bond  was 
given  on  the  seventh  of  said  month,  and  such  bond  could  not  be 
forfeited  for  an  offense  committed  after  the  date  of  the  bond. 

It  is  manifest  in  the  record  that  the  word  August  is  written  by  mis- 
take for  July,  and  is  a  mere  clerical  error  which  is  controlled  by  the 
context  and  accompanying  documents. 

Third — There  was  no  court  held  during  the  term  at  which  the  bond 
was  forfeited,  and  it  was  physically  impossible  for  defendant  to  ask  or 
obtain  a  trial  at  that  time. 

This  is  an  error.  The  record  shows  that  the  court  was  in  session, 
and  the  fact  that  the  petit  jury  and  witnesses  in  criminal  matters  were 
discharged  for  two  or  three  days  at  a  time,  on  different  occasions  dur- 
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ing  the  said  term,  did  not  release  the  defendant  from  the  obligaition  of 
his  bond. 

Fourth — When  the  jadgment  was  signed  the  case  had  been  placed 
and  was  on  the  dead  docket,  and  any  action  therein  taken  while  on 
the  said  docket  is  an  absolute  nnllity. 

The  record  shows  that  the  bond  was  forfeited,  and  the  judgment 
entered  against  the  defendant  and  his  sureties,  in  solido,  before  the 
order  to  place  the  case  in  the  dead  docket,  and  it  could  not  have  been 
taken  therefrom  to  have  the  judgment  drawn  up  and  signed. 

We  find  nothing  in  the  record  to  authorize  a  change  in  the  judgment 
against  the  appellants. 

Jadgment  affirmed. 


No.  850. 
J.  M.  Pool  v,  L.  Fontbliku,  Public  Administrator. 

PlaintUfelaima  a  privilege  on  the  boildinga  which  he  and  his  partner,  now  deceased,  erected 
en  a  certain  piece  of  gioimd  to  which  neither  of  them  claimed  title,  and  for  the  erectioiL 
of  which  he  paid  bills  to  a  certain  amoimt.  Bat  this  the  law  does  not  allow.  He  stands 
in  the  position  of  a  partner  who  has  advanced  his  partner's  proportion  towards  the  con- 
■tmctlfm  of  certain  buildings.  It  is  not  to  parties  occapying  each  relations  that  privi- 
leges are  given. 

There  was  in  this  case  no  dispute  abont  titie  to  real  estate.  The  Mily  qnestion  waa  whether 
plaintiff  conld  establish  by  witnesses  that  a  house  boilt  on  a  certain  piece  of  ground  had 
been  paid  for  by  him.    This  court  thinks  he  could. 

Th«  prescription  of  three  years  does  not  apply  to  a  particular  indebtedness  in  gold  which  is 
evidenced  by  a  receipt  and  which  is  promised  to  be  paid  on  demand;  and  if  it  came  in 
the  category  of  money  loaned,  prescription  would  only  commence  to  run  from  demand. 
In  the  absence  of  proof  to  the  contrary,  the  demand  must  be  assumed  to  have  been  made 
only  when  his  petition  was  served. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  Iberia. 
Train,  J.  Dehlane  d  Faumet  and  Sohwing^  for  plaintiff  and  appel- 
lant.   James  A.  Breaux,  for  defendant  and  appellee. 

Morgan,  J.  Pool  claims  to  be  a  creditor  of  the  succession  of  John 
W.  Combs,  now  under  administration,  in  the  sum  of  four  thousand  and 
forty-five  dollars  and  forty-seven  cents,  and  claims  a  privilege  for 
$1775  26  on  certain  property  belonging  to  the  succession,  which  sutki 
he  prays  may  be  ordered  to  be  paid  in  due  course  of  administration. 

Subsequently  Pool,  alleging  that  the  administrator  was  about  to  sell 
certain  property  as  belonging  to  the  estate  of  Combs,  one  undivided 
half  of  which  belonged  to  him  (Pool)  filed  a  third  opposition  as  to  a 
portion  of  the  property  advertised  for  sale,  and  applied  for  and  ob- 
tained an  injunction  restraining  the  sale  of  the  one  undivided  half 
thereof.  The  two  proceedings  were  cumulated  and  consolidated.  To 
the  demand  contained  in  the  first  petition,  the  administrator  files  a 
^neral  denial.     He  further  denies  that  any  privilege  exists,  and 
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inyokea  the  preacription  of  one  and  three  years.  Reconyeningi  he 
claims  judgmeDt  against  the  plaintiff  for  $488  82,  on  an  accoant  stated 
in  his  reconventiooal  demand.  To  the  injunction  he  answers  that  no 
portion  of  the  property  sought  to  be  sold  belongs  to  the  plaintiff  in 
injunction.  There  was  judgment  in  favor  of  the  plaintiff  for  $1000  in 
currency  and  $250  in  gold,  with  judicial  interest  from  judicial  demand, 
and  the  injunction  was  dissolved.  The  prescription  pleaded  was 
declared  to  be  not  available.  This  appeal  is  taken  from  the  judgment 
referred  to  by  the  plaintiff. 

Plaintiff  and  deceased  were  partners  in  the  butchering  business.  On 
the  eighth  March,  1868,  the  deceased  acknowledged  an  indebtedness 
to  the  plaintiff  of  $1000.  This  settlement  was,  however,  subject  to 
correction.  On  a  certain  lot  of  ground,  to  which  neither  of  them  claims 
tiUe,  they  built  a  house.  This  house  seems  to  have  been  occupied  by 
the  plaintiff.  We  think  it  established  that  after  the  settlement  of  the 
eighth  March,  1868,  the  plaintiff  paid  bills  on  the  house  in  question 
amounting  to  $1078  48.  Admitting  that  these  payments  were  made 
with  partnership  funds,  still  one-half  thereof  belonged  to  the  plaintiff. 
This  would  make  his  interest  in  the  property  $534  20.  Added  to  the 
acknowledged  indebtedness  of  the  eighth  March,  upon  a  settlement  of 
accounts  between  the  partnership,  the  deceased  would  owe  the  plaintiff 
$1534  20.  We  think  it  has  been  established  that  the  deceased  paid 
on  account  of  the  partnership  $226  45,  one-half  of  which  is  due  by 
the  plaintiff.  Plaintiff  is  therefore  entitled  to  a  judgment  on  this  part 
of  the  case  for  $1420  96.  He  claims  a  privilege  on  the  buildings.  But 
this  the  law  does  not  accord  to  him.  He  stands  iu  the  position  of  a 
partner  who  has  advanced  his  partner's  proportion  towards  the  erection 
of  certain  buildings.  It  is  not  to  parties  occupying  such  relations  that 
privileges  are  given. 

Defendant  excepted  to  the  introduction  of  parol  testimony  to  prove 
title  to  the  property  in  dispute,  on  the  ground  that  it  was  an  immov- 
able, to  which  title  could  not  be  established  by  parol.  The  error  in 
this  position,  it  seems  to  us,  is  that  no  attempt  was  made  to  establish 
title  to  an  immovable.  The  only  question  was  whether  plaintiff  could 
establish  by  witnesses  that  a  house,  built  on  a  certain  piece  of  ground, 
bad  been  paid  for  by  him.    We  think  he  could. 

As  regards  the  claim  for  gold,  the  testimony  has  not  satisfied  us,  as 
it  did  not  satisfy  the  district  judge  that  more  than  $250  had  been 
established.  This  sum  is  evidenced  by  a  receipt  for,  and  a  promise  to 
return  the  same  on  demand.  The  prescription  of  three  years,  which 
is  pleaded  against  it.  does  not  apply.  It  was  an  acknowledgment  of  a 
particular  indebtedness  to  be  paid  on  demand,  and  if  it  came  iu  the 
category  of  money  loaned,  prescription  would  only  commence  to  run 
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fh>m  demand.  In  the  absence  of  proof  to  the  contrary,  we  woald 
asanme  that  the  demand  was  only  made  when  the  petition  was  served. 

It  is  therefore  ordered,  adjadged  and  decreed  that  the  judgment  of 
the  district  court  be  amended  by  allowing  the  plaintiff  $1420  96  instead 
of  $1000,  in  addition  to  the  $250  in  gold;  and  that  in  so  far  as  the 
injunction  prayed  for  is  concerned,  it  be  reversed,  and  that  the  injnnc-' 
tion  be  made  perpetual. 

Rehearing  refused. 


No.  836. 
Arsbnb  Cornbb  v.  Cesaibk  Bourg. 


26    6151 

The  plAlntlfi;  la  neoeasitons  olroamstanoea,  oui  not  be  excladed  from  the  benefit  of  the  , 

homestead  law,  when  It  le  shown  that  the  entire  property  of  herself  and  the  minor  is         26     ^^ 
less  than  flOOO.  >21       9i\ 

It  being  proved  that  the  minor  owns  |816  95,  and  she,  the  widow,  $50,  she  is  entitled  to  the 
nsofrnct  of  1733  05  daring  her  widowhood.  Afterwards  this  sam  is  to  vest  in  and  belong 
to  the  minor  heir  of  the  deceased. 

Ifhether  or  not  the  tutor  of  the  minor  has  applied  for  the  homestead  is  immateriaL    The- 
plaintiff,  who  has  an  interest,  has  made  the  application.    The  destination  of  the  money, 
after  the  expiration  of  the  nsnfiraot,  is  fixed  by  law,  regardless  of  the  qaestion  whetiier 
the  tutor  of  the  minor  has  made  a  formal  application  for  the  homestead  or  not. 

Aa  the  plaintiff  is  not  the  mother  of  the  minori  she  is  not  dispensed  by  article  560  of  the 
Revised  Code  from  giviag  seoarity  for  the  usafract  of  the  money. 

APPEAL  from  the  Parish  Court,  parish  of  Lafayette,    ilfow,  J.    M. 
E.  Qvrardf  for  plaintiff  and  appellee.    Moulon  d  DehaXUon^  for  de- 
fendant and  appellant. 

Wtlt,  J.  The  plaintiff,  the  surviving  widow  of  Michel  Bourg, 
being  in  necessitous  ciscumstances,  opposed  the  account  of  the  defend- 
ant, the  administrator  of  her  husband's  succession,  oo  the  ground  that 
abe  is  entitled  to  $1000  under  the  homestead  law.  Revised  Statutes, 
1693, 1694.  The  coart  found  that  she  only  possessed,  in  lier  own  right, 
property  of  the  value  of  $50,  and  gave  her  judgment  for  $950.  The 
defendant  appeals.    He  claims  in  this  court  a  reversal  of  the  judgment: 

fkrst — Because  there  is  a  minor  of  the  deceased  by  a  previous  mar- 
riage who  is  entitled  to  the  homestead  in  preference  to  the  plaintiff,  his 
stepmother. 

Second — Because,  if  the  surviving  widow  is  entitled  to  the  home* 
etead,  it  can  only  be  for  the  usufruct  of  $733  05,  the  minor  owning 
property  of  the  value  of  $216  95,  and  she  $50. 

The  plaintiff,  in  necessitous  circumstances,  can  not  be  excluded  from 
the  benefit  of  the  homestead  law  because  it  is  shown  that  the  entire 
property  of  herself  and  the  minor  is  less  than  $1000.  She  is  entitled^ 
under  sections  1693  and  1694  of  the  Revised  Statutes,  and  the  proof  in 
the  record,  to  the  usufruct  of  $733  05  during  widowhood,  afterwards 
this  sum  to  vest  in  and  belong  to  Theovide  Bourg,  the  minor  heir  of 
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the  deceased.  As  the  major  heirs  have  no  interest  it  is  useless  to  con- 
sider the  amount  of  their  property.  It  can  have  no  bearing  in  deter- 
mining the  amount  of  the  homestead  to  be  allowed  in  this  case. 

Whether  or  not  the  tutor  of  the  minor  has  applied  for  the  homestead 
is  immaterial.  The  plaintiff,  who  has  an  interest,  has  made  the  appli- 
cation. She  can  recover,  however,  only  what  the  law  allows,  which 
is,  in  this  case,  a  usufruct  during  widowhood  of  $733  05 ;  afterwards, 
under  the  express  provision  of  section  1694  of  the  Revised  Statutes, 
this  money  must  pass  to  and  vest  in  the  minor  heir  of  the  deceased. 
The  destination  of  the  money,  after  the  expiration  of  the  usufruct,  is 
fixed  by  law,  regardless  of  the  question  whether  the  tutor  of  the  minor 
has  made  a  formal  application  for  the  homestead  or  not. 

As  the  plaintiff  is  not  the  mother  of  the  minor,  she  is  not  dispensed 
by  article  560  of  the  Revised  Code  from  giving  security  for  the  nsofiruct 
of  the  money.    Succession  of  Tassin,  12  An.  885. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  plaintiff 
be  amended  to  read  as  follows :  It  is  ordered  that  plaintiff  recover  of 
the  defendant  $733  05,  to  be  held  in  usufruct  during  widowhood,  after- 
wards to  vest  in  and  belong  to  Theovide  Bourg,  the  minor  heir  of 
Michel  Bourg,  deceased.  As  thus  amended  it  is  ordered  that  the 
judgment  be  affirmed,  appellee  paying  costs  of  appeal. 


No.  834. 
Lambert  _B.  Cain,  Liquidator  v,  SoiSomon  Lobb. 

The  form  of  oertlfioate  to  the  retom  of  a  commisaion  to  take  toatimony  is  not  aaorame&tal. 

and  it  ia  Bafficient  if  it  appear  in  the  retnm,  when  and  where  and  by  what  aatiiority 

the  depoaiti<«  of  the  particolar  witneaa  was  taken. 
An  affidavit  that  the  district  jadge  was  absent  fh>m  the  parish  is  sufficient  under  the  law  to 

authorise  the  parish  Judge  to  grant  the  order  of  the  district  Judge  for  taking  testimony. 

APPEAL  from  the  Eighth  Judicial  District  Court,  parish  of  -St.  Lan- 
dry. Morgan,  J.  Henry  L,  Garland  for  plaintiff  and  appellant 
Lewis  (&  Brother y  Bailey  d  EsUlette,  for  defendant  and  appellee. 

Howell,  J.  This  is  a  suit  on  a  merchant's  account,  the  defense  to 
which  is  a  general  denial  and  the  prescription  of  three  and  five  years. 

From  a  judgment  sustaining  the  plea  of  prescription  the  plaintiff 
has  appealed. 

A  bill  of  exceptions  was  taken  to  the  exclusion  of  the  depositions  of 
the  plaintiff,  on  the  ground  that  in  the  caption  of  the  return  to  the 
commissioner  the  name  of  Louis  Bose  is  inserted  while  the  answers  are 
those  of  L.  B.  Cain,  and  in  the  certiffcate  his  name  is  U6ed. 

We  think  the  variance  immaterial  under  the  circumstances,  and  that 
the  name  of  Rose  is  a  clerical  error.    The  commissioner  certifies  that 


OPELOUSAS,  JUNE,  1874.  617 

Cain  ▼.  Loeb. 


the  answers  are  those  of  L.  B.  Cain,  sworn  to  and  signed  by  him  in  the 
presence  of  the  commissioner,  and  were  correctly  written  down.  The 
form  is  not  sacramental,  and  it  is  sufficient  if  it  appear  in  the  return 
when,  where  and  by  what  authority  the  deposition  of  the  particular 
witness  was  taken,  and  this  appears  in  this  instance.  The  deposition 
should  have  been  received. 

A  second  bill  was  taken  by  plaintiff  to  the  exclusion  of  the  deposition 
of  E.  L.  Golson  for  want  of  a  legal  order  of  court,  the  parish  judge  not 
being  authorized  nuder  the  affidavit  to  grant  the  order  of  the  district 
judge. 

There  was  an  affidavit  that  the  district  judge  was  absent  from  the 
parish,  which  is  sufficient  under  the  law. 

A  third  bill  was  taken  to  the  exclusion  of  six  letters  of  the  defend- 
ant on  the  ground  that  there  was  not  sufficient  proof  of  their  genu- 
ineness before  being  offered. 

We  think  the  proof  sufficient.  The  witness  Bose  stated  positively 
that  they  were  in  the  handwriting  of  the  defendant  and  signed  by  him, 
and  had  reference  to  the  indebtedness  of  the  defendant  to  tlie  plaintiff. 

With  this  evidence,  which  comes  up  in  the  record,  the  plaintiff  has 
fully  made  out  his  case  and  taken  it  out  of  the  prescription  pleaded. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiff  recover  of  defendant  $3735  16,  with  five  per  cent, 
interest  from  first  January,  1868,  less  five  hundred  dollars  paid  on  six- 
teenth February,  1870,  and  costs  in  both  ooarts. 

Behearing  refused. 


No.  848. 
Thomas  B.  Sticvens  v.  Ed.  F.  Pinneo  et  als. 

When  the  act  of  sale  contains  the  pact  de  non  alienando,  no  matt*  r  throngh  how  many  hands 
the  property  sold  has  passed,  so  long  as  the  price  agreed  to  be  paid  remains  due,  the 
vendor  has  the  right  to  proceed  direoUy  against  the  yendee,  regardless  as  to  who  is  in 
possession  of  the  mortgaged  premises. 

The  fact  that  the  property  was  not  divided  into  lots  of  fifty  acres  or  less  according  to  article 
132  of  the  constitation,  is  not  soiflpient  cause  for  annulling  the  sale  on  the  relation  of 
the  plaintifi,  who  complains  of  the  illegality  of  the  executory  proceeding  under  which  it 
took  place. 

APPEAL  from  the  Third  Judicial  District  Court,  parish  of  Iberia. 
Train,  J.    DeBlanc  d:  Foumet,  for  plaintiff  and  appellant,    bhwing 
dt  Haase,  Lewis  dt  Bro,,  for  defendants  and  appellees. 

Morgan,  J.  The  object  of  this  action  is  to  annul  a  sale  of  real 
estate  made  by  the  sheriff  in  virtue  of  an  order  of  court  issued  in  an 
executory  proceeding. 

The  exception  of  no  cause  of  action  can  not  be  maintained.    If 
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plaintiiTB  property  was  illegally  sold  he  has  the  right  to  have  the  ille- 
gality declared. 

Broussard  sold  to  Marsh  a  certain  piece  of  property.  To  secure  the 
credit  price  he  reserved  the  vendor's  privilege  and  a  mortgage,  the  act 
of  sale  and  mortgage  containing  the  pact  de  non  aUenando, 

Marsh  sold  the  property  to  Pinneo.  Pinneo  sold  the  one  half  thereof 
to  Thomas  B.  Stevens,  the  plaintiff.  On  the  seventeenth  of  Jnly,  1872 
Broussard  instituted  executory  process  against  Marsh  upon  a  portion 
of  the  price  remaining  due  on  account  of  his  purchase,  and,  under  ex- 
cutioD  the  property  was  sold  to  Broussard,  who,  in  bis  turn,  sold  it  to 
Pinneo.    Stevens  says  he  was  absent  at  the  time  of  the  sale. 

He  seeks  to  annul  the  sale  on  various  grounds : 

First — Because  he  was  never  notified  of  the  order  under  which  the 
property  was  sold,  though  tlie  party  obtaining  the  order,  and  the  parties 
purchasing  under  it,  knew  him  to  be  the  owner  of  one-half  thereof. 

The  answer  to  this  is  that  the  act  of  sale  from  Broussard  to  Marsh 
contained  the  pact  de  non  aUenando,  No  matter  through  how  many 
hands  the  property  had  passed,  so  long  as  the  price  agreed  to  be  paid 
by  Marsh  remained  due,  Broussard  had  the  right  to  proceed  directly 
against  Marsh,  regardless  as  to  who  was  in  possession  of  the  mort- 
gaged premises. 

Second — Because  the  order  was  granted  against  Marsh  who  was  not 
the  owner  of  the  property.  The  answer  we  gave  to  the  second  objec- 
tion answers  this  one. 

Third — Because  the  property  was  not  divided  into  lots  of  fifty  acres 
or  less,  according  to  article  132  of  the  constitution.  This  is  not  suffi- 
cient cause  for  annulling  the  sale  on  the  relation  of  Stevens. 

Fourth — Because  every  formality  prescribed  by  our  laws  for  the  en- 
forcement of  contracts,  mortgages  and  privileges  for  the  seizure  and 
sale  under  execution  of  the  debtor  or  third  possessors  of  property  have 
been  disregarded  and  ignored  by  those  who  obtained  and  those  who 
executed  the  order  of  seizure  and  sale  under  which  the  property  in 
question  was  sold.  This  objection  is  so  general  that  it  amounts  to 
no'thing. 

Judgment  affirmed. 


CASES 

ABGUED  AND  DETERMINED 

IK  TBI 

SUPREME  COURT  OF  LOUISIANA, 

AT 

MOISTROE. 


JULY,    1874, 

JUDGES  OP  THE  COTJBT : 

Hon.  John  T.  Ludeling,  Chief  JuStioe. 

Hon.  J.  G.  Taliafbbro, 
Hon.  R  E.  Howell, 
Hon.  W.  G.  Wtly, 
Hon.  p.  H.  Morgan. 


Aasoci/Ue  Justices 


» <  ♦  >  < 


No.  444. 
Dayid  Bowbn,  Gaardian,  v.  F.  R.  Callaway,  Tutor. 

13ie  pariah  court  having  made  the  appointment  of  iator,  and  having  Jarifidiotlon  of  the  tutor's 
adminiatration,  is  the  proper  tribunal  in  which  the  tutor  shoold  be  called  on  to  account 
for  and  deliver  the  property  of  the  minor  to  a  legal  representative  of  said  minor. 

She  plaintiff,  having  satis&otarlly  exhibited  evidence  of  his  appointment  as  guardian  of  a 
minor  in  the  State  ot  Georgia^  is  entitled  to  sue  for  and  recover  the  property  iu  this  State 
belonging  to  his  ward . 

The  i^pointment  of  the  defendant  as  tutor,  contradictorily  with  and  on  the  opposition  of 
plaintiff's  predecessor,  did  not  conclude  such  predecoBsor,  or  the  plalntdffi  his  successor, 
firom  asserdog  the  right  set  up  in  this  action,  which  Is  different  flrom  that  involved  in 
fhe  former  contest ;  nor  was  it  necessary  for  the  plaintiff  to  show  before  instituting  this 
suit  that  no  debts  existed  against  the  minor.  Protection  is  provided  in  this  respect  by 
the  Code. 

APP£AL  from  the  Parish  Coart,  parish  of  Webster.  Taylor,  J. 
WatHns  d  Fort,  for  plaintiff  and  appellant.  2/.  B,  Watldns,  for 
defendant  and  appellee. 

Howell,  J.  The  plaintiff,  a  resident  of  Terrell  connty,  Georgia, 
representing  himself  as  the  legally  appointed  gaardian  of  the  minor, 
James  A.  G.  Boby,  snes  the  tutor  of  said  minor  in  Webster  parish  for 
the  fhnds  and  property  in  his  hands  belonging  to  the  said  minor,  to  be 
zeeogniged  as  gaardian  and  for  authority  to  remoYe  the  property  upon 
complying  with  article  364  R.  C.  C.    The  defendant  excepts : 

^rst — To  the  jurisdiction  of  the  parish  court,  the  amount  claimed 
being  oYer  Ayc  hundred  dollars,  and  the  matter  not  being  probate ; 
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Second — That  plaintiff  is  not  legally  appointed  the  guardian,  and  the 
ordinary  of  Terrell  county,  Georgia,  had  no  jurisdiction  to  make  such 
appointment, 

Third^ThAt  plaintiff  has  judicially  declared  defendant  to  be  the 
tutor,  and  has  shown  no  cause  of  action  while  such  tutorship  exists. 

Fourth — That  defendant  was  appointed  tutor  contradictorily  with 
plaintiff's  predecessor,  who  then  assumed  the  same  quality,  which  he 
pleads  as  res  judieaia, 

Mfthr— That  previous  to  the  institution  of  this  suit  plaintiff  did  not 
make  proof  that  there  were  no  debts  against  the  minor. 

Sixth — That  the  succession  of  the  minor's  father  and  the  accounts  of 
the  defendant,  as  tutor,  to  the  lattei  of  which  plaintiff  has  fQed  an 
opposition,  are  not  settled. 

The  judge  a  quo  maintained  his  jurisdiction,  but  dismissed  the  suit 
on  the  ground  that  plaintiff's  appointment  was  a  nullity,  that  of  the 
defendant  being  operative.  In  our  opinion  he  did  not  err  in  maintain- 
ing his  jarisdiction;  the  parish  court  having  made  the  appointment  of 
tutor,  and  having  jurisdiction  of  the  tutor's  administration,  is  the 
proper  tribunal  in  which  the  tutor  should  be  called  on  to  account  for 
and  deliver  the  property  of  the  minor  to  a  legal  representative  of  said 
minor.  But  we  think  the  judge  erred  in  dismissing  the  action  upon 
any  of  the  exceptions  filed. 

The  plaintiff  has  exhibited  satisfactory  evidence  of  his  appointment 
as  guardian  of  the  minor  in  the  State  of  G-eorgia,  whither  his  mother 
had  removed  with  him  after  his  father's  death  in  this  State,  and  where 
she  contracted  a  second  marriage  and  afterwards  died,  and  under  the 
terms  of  article  363  R.  C.  C,  the  plaintiff  is  entitled  to  sue  for  and  re- 
cover the  property  in  this  State  belonging  to  his  ward.    See  4  An.  5^ 

The  appointment  of  the  defendant  as  tutor,  contradictorily  with  and 
on  the  opposition  of  plaintiff's  predecessor,  did  not  conclude  such 
predecessor  or  the  plaintiff,  his  successor,  f^om  asserting  the  right  set 
up  in  this  action,  which  is  different  from  that  involved  in  the  former 
contest.  Nor  is  it  necessary  for  the  plaintiff  to  show,  before  institui* 
ing  this  action,  that  no  debts  exist  against  the  minor.  Protection  is 
provided  in  this  respect  by  the  Code.  The  exceptions  seem  to  haTe 
been  treated  as  an  answer,  and  evidence  introduced  to  show  the  con- 
dition of  the  minor's  estate  in  the  hands  of  the  defendant,  from  whieh 
it  appears  that  the  succession  of  the  father  has  been  fully  administered; 
that  the  defendant  owes  the  minor  $4813  89  on  his  final  account,  and 
that  the  items  of  property  in  the  hands  of  the  defendant,  belonging  to 
the  said  minor,  are  properly  described  in  plaintiff's  i>etition. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  that  the  plaintiff,  David  Bowen,  of  Georgia,  be  recognized  as  the 
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gaardian  of  Jamos  A.  G.  Boby,  and  that  defendant  pay  over  to  him 
the  sam  ol  $4813  89,  with  five  per  cent,  interest  from  fourteenth  Au- 
gust, 1873,  and  deliver  to  him  the  property  described  iu  plaintiff's 
petition  as  belonging  to  said  minor,  and  in  his,  deleudaui's  liaiids,  upon 
plaintiff's  making  proof  as  required  by  article  364  R.  C.  C.,  that  the  debts 
of  the  minor  are  paid,  after  which  the  said  plaintiff  shall  be  authorised 
to  remove  said  funds  and  property  of  said  minor  from  this  State.  It  is 
ftirtber  ordered  that  the  defendant  pay  coats  in  both  courts. 
Rehearing  refused. 


No.  498. 

GOODWELL  &,   WbBB  V.   A.   F.    MlNGHBW. 

The  atUohment  in  this  oase  was  Improperly  diMolved.  The  defendant  having  been  eaed  on 
an  nndiapated  debt,  transferred  his  plantation  npon  whioh  he  was  living,  in  the  fidl, 
before  gathering  a  growing  crop,  and  Jnst  as  a  Jadgment  by  default  was  about  to  be 
made  final.  He  transferred  it  in  part  payment  of  a  debt  due  another  creditor,  and 
ihongh  he  received  cash  enongh  to  disoharge  tiie  debt  saed  upon,  he  fkiled  and  refoaed 
to  apply  any  part  of  the  money  to  the  payment  of  the  debt :  and  shortly  atter  this 
transfer  he  removed  to  Texas.  These  acts  aathorize  ^the  belief  that  he  transferred  his 
property  with  a  Ihmdnlent  intent,  and  Jnstifled  the  attachment. 

APPEAL  fi^m  the  Eighteenth  Judicial  District  Court,  parish  of  Bos- 
sier.    Turner,  J.    L.  B,  Waihins,  Watkina  d  Fort,  for  plaintiff  and 
appellant.    A.  B,  Oearge,  J.  A.  Snider,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  On  the  fifth  of  November^  1873,  the  plaintiffs 
iDstituted  this  suit  on  a  promissory  note  against  the  defendant.  On 
the  eighteenth  day  of  November,  1873,  a  default  was  taken.  On  the 
twentieth  day  of  the  same  month  and  during  the  term  of  the  court,  the 
defendant  transferred  his  property  to  another  creditor  for  about  $1600 
cash,  in  part  payment  of  a  debt  due  to  him  and  for  two  notes  due  in 
one  and  two  ytara.  On  the  twenty-first  day  of  November,  the  day 
after  this  sale,  the  plaintiffs  filed  an  amended  petition  praying  for  an 
attachment,  on  the  grounds  that  defendant  had  sold  a  part  of  his  prop- 
erty, and  they  feared  and  believed  he  was  about  to  sell  the  balance 
thereof,  with  the  intent  to  give  an  undue  preference  to  one  creditor 
over  another  and  to  defraud  the  plaintiffs. 

The  defendant  moved  to  dissolve  the  attachment  on  the  grounds 
that  the  amount  of  the  debt  is  not  sworn  to;  that  the  afiSdavit  is  made 
by  the  attorney,  and  he  swears  not  to  facts  witliin  his  knowledge  but 
according  to  the  best  of  his  knowledge  and  belief;  and  that  the  alle- 
gations in  the  amended  petition  are  not  true.  The  attachment  was 
dissolved  with  damages  against  plaintiffs;  judgment  was  rendered  in 

their  favor  for  the  debt. 

We  think  the  attachment  was  improperly  dissolved.  The  amount 
of  the  debt  was  sworn  to  and  the  affidavit  of  the  attorney  substantially 
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embraced  all  the  reqairements  of  the  law.  C.  P.  216,  217.  The  last 
objection  relates  to  the  merits,  and  vre  think  the  evidence  shows  that 
the  allegations  in  the  amended  petition  are  true. 

As  already  stated  the  defendant,  having  been  sued  on  an  nndispnted 
debt,  transferred  his  plantation  upon  which  he  was  living,  in  the  fidl, 
before  gathering  a  growing  crop,  and  just  us  a  judgment  by  defaidt 
was  about  to  be  made  final.  He  transferred  it  in  part  payment  of  a 
debt  due  another  creditor,  and  though  he  received  cash  enough  to  dis- 
charge the  debt  sued  upon,  he  failed  and  refused  to  apply  any  part  of 
this  money  to  the  pa^'ment  of  the  debt;  and  shortly  after  this  transfer 
he  removed  to  Texas. 

We  think  these  acts  of  the  defendant  justify  the  opinion  that  he 
transferred  his  property  with  a  fraudulent  intent  and  justified  the 
attachment* 

It  is  therefore  ordered  that  the  judgment  dissolving  the  attachment 
with  damages  be  annulled,  and  that  there  be  judgment  reinstating  and 
recognising  the  attachment  and  ordering  the  property  attached  to  be 
sold  according  to  law  to  satisfy  the  judgment  for  the  debt  in  favor  of 
the  plaintiffs  against  the  defendant,  which  is  affirmed  with  costs  of 
appeal. 


No.  515. 
The  Stats  of  Louisiana  t;.  £li  Gilcbkasb. 


'  86    622 

105  166  xhe  Terbal  admiflsioiiB  of  the  aociued  ought  always  to  be  reoeived  with  groat  oaation.  Be> 
sides,  it  is  a  rule  of  evidenoe  that  the  whole  admissioii  is  to  be  taken  together.  In  this 
ease  the  witness  only  heard  part  of  it.    The  evidence  should  have  been  r^eoted. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Winn. 
Taliaferro,  J.  Criminal  case.  D.  B,  Gorham,  district  attorney, 
for  the  State,  appellee.  8,  M,  Bryan  and  George  Wear^  for  defendant 
and  appellant. 

LuDELiNQ,  C.  J.  The  defendant  is  charged  with  the  murder  of  his 
infant  child.  He  was  convicted  of  manslaughter  and  sentenced  to  im- 
prisonment at  hard  labor  for  three  years. 

During  the  course  of  the  trial  a  bill  of  exceptions  was  taken  to  the 
admission  of  testimony  to  prove  a  portion  of  a  conversation  of  the 
prisoner  overheard  by  the  witness.  The  objection  urged  was  that  the 
admissions  or  confessions  of  the  defendant  were  inadmissible  nnleas 
the  whole  thereof  was  given.  From  the  bill  of  exceptions  it  appears 
that  the  witness  was  walking  through  the  yard  of  the  accused,  and  as 
she  approached  the  house  she  heard  him  talking  to  his  wife;  aod  that 
as  she  reached  the  steps  of  the  house  she  distinguished  these  words  s 
«<Now  don't  you  never  tell  that  I  whipped  the  child  Friday."    On  dis- 
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covering  witDeM,  the  accused  stopped  speaking,  mid  she  did  not  bear 
what  preceded  this  sentence. 

We  think  this  evidence  should  have  been  rejected.  Verbal  admis- 
sions ought  always  to  be  received  with  great  caution.  Mr.  Greenleaf 
says:  *'The  evidence,  consisting  as  it  does  in  the  mere  repetition  of 
oral  statements,  is  subject  to  much  imperfection  and  mistake;  the 
put  J  himself  either  being  misinformed,  or  not  having  clearly  ex- 
pressed his  own  meaning,  or  the  witness  haviug  misunderstood  him. 
It  frequently  happens  also  that  the  witness,  by  unintentionally  utter- 
ing a  few  expressions  really  used,  gives  an  eifect  to  the  statement 
completely  at  variance  with  what  the  party  actually  did  say."  §  200. 
Besides,  it  is  a  rule  of  evidence  that  the  whole  admission  is  to  be  taken 
together.  Here  the  witness  only  heard  a  part  of  it.  Greenleaf  1  § 
201. 

It  is  therefore  ordered  and  adjudged  that  the  verdict  of  the  jury  be 
set  aside;  that  the  judgment  of  the  court  a  qua  be  annulled,  and  that 
the  case  be  remanded  to  be  proceeded  with  according  to  law. 


No.  517. 
AxQBLixE  Rbntz  ct  als.  v.  Richard  Cole. 

The  plftintUIb,  as  hein  of  the  deoeaaed  wife  of  the  deflandaat,  alleging  that  he  faUed  to  open 
her  ancceaaion,  or  canae  an  inventory  thereof,  consiating  of  half  of  the  community  pn^ 
erty,  to  he  made,  bat  haa  adminiatered  the  same  aa  nBgoHorvm  gutor  and  permitted  it  to 
be  wasted  and  dilapidated,  obtained  an  ex  parte  order  directing  him  to  file  an  aoconnt  of 
his  adminiatration  and  a  notary  public  to  make  an  inventory  of  aaid  anooeaaioii. 

There  ia  no  anthocity  for  calling  on  a  negoUorvm  gettor,  in  thia  manner,  to  render  an  aoconnt 
to  the  court  in  a  fiduciary  capacity,  aa  an  adminlatrator  of  a  aaccesaion ;  nor  is  the 
anrviylng  husband,  holding  under  the  law  aa  UBuflructnary,  to  be  called  on  thua  for  an 
aoconnt  of  an  administration. 

APP£AL  from  the  Parish  Court,  parish  of  Winn.  Kelly,  J.  Jaek  dt 
Fiersan,  8,  M.  Brian,  for  plaintiffs  and  appellees,  ffongh  dt  Wtar^ 
for  deiendant  and  appellant. 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  grounds 
that  there  is  no  order  of  appeal,  and  the  certificate  of  the  clerk  is  vague, 
indefinite  and  insufficient,  and  no  return  day  is  fixed. 

The  entry  as  to  an  order  of  appeal,  as  indeed  the  whole  record,  is 
irregular  and  very  inartistic,  and  if  we  were  to  determine  to  act  strictly 
in  this  respect,  we  would  require  the  clerk  to  make  out  a  new  trans- 
cript without  cost  to  the  parties  ^  but  we  think  it  sufficiently  clear  that 
an  order  of  appeal  was  granted.  The  other  grounds  are  not  good  in 
law  for  a  dismissal,  and  we  do  not  consider  them  of  sufficient  import- 
ance to  require  their  correction.    The  motion  is  therefore  refused. 

The  plaintiffs,  as  heirs  of  the  deceased  wife  of  the  defendant,  alleged 
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that  he  failed  to  opeD  her  succession,  or  cause  an  inveutory  thereof, 
coDsisting  of  half  the  community  property,  to  be  made,  but  has  admin- 
istered the  same  as  negotiorum  geator  and  permitted  it  to  waste  and  be 
dilapidated,  obtained  an  ex  parte  order  directing  him  to  file  an  accoant 
of  his  administration  and  a  notary  public  to  make  an  inventory  of  said 
succession. 

The  defendant  filed  a  motion  to  revoke  said  order  and  dismiss  the 
suit  on  the  grounds,  substantially: 

First — That  plaintiffd  do  not  show  that  he  is  administering  in  such 
capacity  as  to  render  an  account. 

Second — At  the  time  the  order  was  granted  there  was  no  proof  before 
the  judge  on  which  to  base  it. 

Third — Defendant  is  not  sufficiently  notified  of  the  demand  against 
him  to  enable  him  to  make  his  defense. 

This  motion,  which  may  be  viewed  as  really  an  exception,  was  over- 
ruled, and  proceedings  were  had  to  a  judgment  on  oppositions  to  an 
account,  irom  which  the  defendant  has  appealed. 

We  think  the  motion  should  Iiave  prevailed.  There  is  no  authority 
for  calling  on  a  negotiorum  geator,  in  this  manner,  to  render  an  account 
to  the  court  in  a  fiduciary  capacity,  as  an  administrator  of  a  suocessioD ; 
nor  is  the  surviving  husband,  holding  under  the  law  as  usufrnctnarj, 
to  be  called  on  thus  for  an  account  of  an  administration. 

It  is  therefore  ordered  that  the  judgment  appealed  Irom  be  reversed, 
and  that  the  action  of  plaintiffs  be  dismissed  with  costs  in  both  courts. 
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Thomas  B.  Kiloore.  v,  John  L.  Tippit  et  als. 

The  defendants  are  saed  as  sureties,  bound  in  iolido,  which  they  deny.  Alter  the  case  had 
been  tried  and  submitted,  but  before  Judgment  the  defendants  offered  to  file  the  plea  of 
division.  This  was  ol\jeoted  to  on  the  grounds  that  it  came  too  late,  and  that  many  of  the 
co-sureties  were  then  insolvent.    The  plea  was  properly  refused  by  ihe  Jnd^  a  quo. 

Division  is  a  right  accorded  to  sureties,  but  they  can  not  claim  this  benefit  whUe  denyii^ 
their  obligation  as  surety;  the  plea  is  inconsistent.  The  obligation  sued  upon  in  this 
instance  is  manifestly  one  of  suretyship,  and  solidarity  is  of  the  nature  of  that  contraet. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne.    TrimhUf  J.    Egan  d:  Hayes  for  plaintiff  and  appellee. 
J,  dk  J,   W,  Young y  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  The  defendants  are  sued  as  sureties  on  the  follow- 
ing written  obligation : 

'*  We,  the  undersigned  stockholders  of  the  Claiborne  Manufacturing 
Company  hereby  bind  ourselves  to  Merrill  Monk,  Sr.,  in  consideration 
of  his  lending  said  company  twenty-eiglit  hundred  dollars  in  gold, 
that  the  note  given  for  said  sum  this  day  by  John  L.  Tippit,  president 
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of  said  company,  payable  to  Merrill  Monk,  Sr.,  on  the  first  day  of  De- 
cember, 1866,  in  gold,  with  eight  per  cent,  per  annum  interest  from 
date,  until  paid,  shall  be  paid  according  to  its  face  in  gold,  and  also 
pledge  our  honors  as  men  thereto.  J.  L.  TIPPIT, 

JOSHUA  WILLIS, 
H.  W.  PATTON, 
JOHN  L.  WILLIAMS. 
JAMES  F.  NELSON, 
WILLIAM  MUNLEY, 
J.  S.  BURHAM, 
G.  C.  BAKER, 
J.  F.  FESTION, 
J.  P.  SCAIFPE." 
They  deny  their  liability,  in  solido^  or  that  they  are  sureties. 
After  the  case  had  been  tried  and  submitted,  but  before  judgment 
the  defendants  offered  to  file  the  plea  of  division.    This  was  objected 
to  on  the  grounds  that  it  came  too  late,  and  that  many  of  the  co-sure- 
ties were  then  insolvent.    The  judge  a  quo  refased  the  plea  properly. 
Division  is  a  right  accorded  to  sureties.    C.  C.  9049.    But  they  can 
not  claim  this  benefit  while  denying  their  obligation  as  surety.    The 
plea  is  inconsistent  with  their  answer  denying  their  liability.    Pothier 
says:     ^'!E^nfin  les  lois  refnsent   I'exception  de  division  aux  cautions 
qui  out  commence  par  denier  de  mauvaise  foi  leur  cantionnement." 
VoL  1,  p.  403,  J417. 

The  obligation  sued  upon  is  manifestly  one  of  suretyship ;  and  soli- 
darity is  of  the  nature  of  that  contract.     Pothier  vol  1,  p.  402,  §416* 

It  is  therefore  ordered  and  adjudged  that  the  judgment  be  affirmed 
with  costs  of  appeal. 


No.  460. 

A.  B.  AND  N.  B.   Thomas  v.  Hbnbt  Fuller.    James  C.  Coopsb, 

Garnishee. 

Cooper  the  gamlBhee  in  this  case  answered  the  interrogatories,  acknowledginj;  his  indebted- 
ness to  FoUer,  the  defendant,  and  some  time  afterwards  he  filed  another  set  of  answers 
the  effect  of  which  is  to  release  himself  ftH>m  any  judgment  in  this  suit.  This  oan  not 
be  allowed.  The  object  of  such  interrogatories  is  to  elicit  the  trnth,  and  ample  oppor- 
tanity  is  aflbrded  to  the  person  interrogated  to  answer  clearly,  folly  and  nnequirocally; 
If  he  does  not  properly  avail  himself  of  snoh  opportouity,  it  is  his  own  fkolt. 

APPEAL  from  the  Foorteenth  Judicial  District  Court,  parish  of  More- 
house.   Ray,  J.    Todd  d  Brighamf  for  plaintiffs  and  appellees* 
8.  G.  JParsons,  for  defendant  and  appellant. 

Lttdelikg,  C.  J.    This  is  a  suit  for  the  price  of  a  tract  of  land.    The 
defendant,  being  a  non-resident,  an  attachment  was  obtained,  and 
Cooper  and  others  were  garnisheed. 
40 
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Judgment  for  the  price  of  the  land  and  against  the  garnisbeey  Cooper^ 
was  correctly  rendered.  It  appears  that  Cooper  answered  the  inter- 
rogatories acknowledging  his  indebtedness  to  Fuller,  and  some  time 
afterwards  he  filed  another  set  of  answers,  the  effisot  of  which  is  to  re* 
lease  himself  from  any  judgment  in  this  suit.    This  can  not  be  allowed. 

*^  The  object  of  such  interrogatories  is  to  elicit  the  truth,  and  ample 
opportunity  is  afforded  to  the  person  interrogated  to  answer  dearly^ 
folly,  unequivocally.  If  he  does  not  properly  avail  himself  of  such 
opportunity  it  is  his  own  fault.  A  practice  once  admitted  of  allowing 
suitors  to  amend  their  affidavits  ad  libitum  would  probably  induce  in- 
convenience and  delays,  and  in  many  instances  peijury.''  5  La.  83;  19 
An.  374. 

The  appellee  has  asked  for  damages  for  a  frivolous  appeal,  bat  he 
has  waived  that  right  by  asking  for  an  amendment  of  the  judgment^ 
although  the  amendment  is  refused. 

It  is  ordered  that  the  judgment  of  the  lower  court  be  affirmed  with 
costs  of  appeal. 

Behearing  refused. 


No.  478. 
N.  B.  Adams  v.  B.  H.  Dinkgravb  et  als. 

The  sheriff  of  a  different  parish  from  the  one  in  which  the  suit  is  instituted  is  not  required 
by  law  to  serre  civil  process  in  his  own  parish,  which  has  emanated  from  the  parish 
where  the  suit  was  instituted,  without  being  paid  in  advaaoe  the  fees  established  by  law 
fbr  such  seryioe. 

Section  7  of  the  act  of  1870,  p.  165  (Ray's  Revised  Statutes,  p.  %9,  section  17, )  applies  only 
to  the  sheriff  and  clerks  of  the  i»arishes  in  which  the  suits  are  instttuted. 

In  this  case  it  is  not  found  in  the  record  that  the  defendant,  sheriff  of  the  parish  of  Oaaehit% 
was  infbrmed  of  the  near  approach  of  the  period  which  was  to  extinguish  plaintifTs  claim 
by  prescription,  nor  that  the  plaintiff  used  that  degree  of  diligence  which  would  luita- 
rally  be  expected  from  men  of  prudence  and  caution  to  avoid  a  heavy  loss. 

Without  leaving  out  of  view  the  important  Uat  that  public  officers  should  be  held  strietly 
responsible  fbr  tnturies  or  loss  that  may  arise  f^m  a  reftaaal  or  culpable  nef^eot  to  per- 
form their  duties,  this  court  must  advert  to  the  want  of  right  in  litigants  to  require  their 
services  without  reasonable  assurance  of  the  payment  of  the  fees  allowed  them  by  l*w, 
and  without  subjecting  them  to  delay  or  Inconvenience  in  receiving  the  same. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Oua- 
chita.   Bay,  J.    Jury  trial.    T.  8.  Sawyer,  Oohh  ds  Qunby,  for  plain- 
tiff and  appellant.    Jtformon  d  Farmer^  for  defendant  appellee. 

TALiAFBRROy  J.  This  is  an  action  upon  a  sherifTs  bond  against 
the  sheriff  and  his  sureties  to  make  them  liable  in  $oUdo  to  the 
plaintiff  in  the  sum  of  two  thousand  dollars  for  an  alleged  gross 
and  culpable  failure  and  n^gleot  on  the  part  of  the  sheriff  to  serve 
certain  process  on  a  party  residing  in  the  parish  of  Ouachita,  in 
a  suit  instituted  against  him  in  the  pariah  of  Tensas  by  (he  plain* 
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tiff.  The  plaintiff  complains  that  haviog  broaght  salt  io  the  last 
named  parish  against  one  James  Bowman  on  three  mortgage  notes^ 
praying  judgment  thereon  with  recognition  of  mortgage,  he  caused  a 
deposit  of  ten  dollars  to  be  made,  and  a  duly  oertified  copy  of  the 
petition  and  amended  petition  in  that  case  together  with  citation  and 
oopy  of  the  same  according  to  law,  to  be  procured  and  sent  by  mail 
through  his  attorney  residing  at  Vidaliay  parish  of  Concordia,  to  the 
defendant  at  Monroe,  La.,  with  special  instructions  to  him  to  have 
aervice  of  the  papers  made  immediately  upon  Bowman  who  is  a  resi- 
dent of  the  parish  of  Ouachita,  and  to  forward  his  fee  bill  for  services 
to  C.  W.  Allen,  of  New  Orleans,  a  merchant  there,  for  payment;  that  the 
sheriff  refused  and  neglected  to  serve  the  papers  thus  sent  to  him  and 
in  consequence  of  this  failure  to  perform  his  duties  required  of  him  bv 
law,  the  last  note  of  the  series  became  prescribed  by  the  lapse  of  five 
years  from  its  maturity,  whereby  a  loss  of  two  thousand  dollars  with 
eight  per  cent,  per  annum  interest  from  the  fifteenth  of  March,  1857, 
resulted  to  the  plaintiff. 

The  answer  of  the  defendant  sets  up  various  defenses.  He  avers 
that  the  law  provides  how  the  fees  of  sheriffs  are  to  be  secured  and 
paid;  that  the  defendant  can  not  be  required  to  serve  judicial  doca« 
ments  and  send  his  fee  bill  to  any  individual  whomsoever  for  payment; 
that  the  plaintiff's  petition  discloses  the  fact  that  no  sufficient  legal 
steps  were  taken  by  the  plaintiff  to  place  defendant  in  default  so  as  to 
be  enabled  to  compel  him  to  serve  judicial  documents;  that  a  sheriff 
can  not  be  compelled  to  serve  such  documents  unless  money,  cash  in 
hand,  is  actually  deposited  according  to  the  provisions  of  law,  so  that 
oat  of  such  actual  cash  deposit  the  sheriff  can  receive  his  fees  in 
money  when  he  makes  return  of  service.  He  alleges  that  when  a  liti- 
gant requires  such  service  of  a  sheriff  and  requires  him  besides  to 
undergo  the  risk,  inconvenience  and  exposure  of  obtaining  his  fees 
from  some  private  party,  he  proposes  simply  an  ordinary  private  con- 
tract to  the  sheriff  which  the  latter  may  reject  without  further  con- 
sideration and  without  notice  of  the  rejection  of  the  proposition  to  the 
proposer.  The  defendant  denies  generally  all  the  allegations  of  the 
petition. 

The  case  was  tried  before  a  jary. 

Judgment  was  rendered  in  favor  of  the  defendant  and  the  plaintiff 
api>eals. 

There  is  a  motion  to  dismiss  this  appeal  on  the  ground  that  the  record 
does  not  contain  all  the  evidence  introduced  on  the  trial  of  the  case  in 
the  court  below.  We  find  that  the  evidence  omitted,  if  it  were  in  the 
record,  would  be  of  no  effect  in  favor  of  either  of  the  parties  in  the 
deoiaion  of  the  case  and  therefore  overrule  the  motion  to  dismiss. 
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There  are  several  bills  of  exception  in  the  record,  but  we  do  oot 
consider  it  necessary  in  the  decision  of  this  case  to  examine  them. 

The  principal  inquiry  in  this  case  appears  to  be :  can  a  sheriff  of  a 
different  parish  from  the  one  in  which  the  snit  is  institated,  be  re- 
quired by  law  to  serve  civil  process  in  his  own  parish  which  has  ema- 
nated from  the  parish  where  the  suit  was  instituted,  without  being  paid 
in  advance  the  fees  established  by  law  for  such  service  t  Section  7  of 
act  of  1870,  page  165  (Rays  Revised  Statutes,  page  969,  section  17),  is 
relied  upon  by  plaintiff  to  show  that  the  sheriff  is  not  entitled  to 
receive  fees  in  advance  for  his  services. 

The  law  referred  to  provides  that  a  party  about  to  institute  a  suit 
shall  deposit  with  the  clerk  ten  dollars  if  the  suit  is  brought  iu  the 
district  court  and  five  dollars  if  brought  in  the  parish  court,  to  be  held 
by  the  clerk  to  pay  the  costs  of  the  clerk  and  sheriff  in  such  cases,  the 
clerk  retaining  one  half  and  the  other  half  to  be  paid  over  to  the 
sheriff  as  fast  as  his  fees  accrue  until  the  amount  to  which  he  is  enti- 
tled is  exhausted,"  etc. 

This  law,  the  defendants  contend,  applies  only  to  the  sheriff  and 
clerks  of  the  parishes  in  which  the  suits  are  instituted.  This  construc- 
tion we  think  correct.  No  provision  of  the  kind  is  made  for  clerks 
and  sheriffs  of  other  parishes  than  those  in  which  the  suit  is  filed  when 
the  latter  are  required  to  serve  process  emanating  trom  other  parishes. 
In  the  case  at  bar  ten  dollars  were  deposited  with  the  clerk  of  the  par- 
ish of  Tensas,  when  the  plaintiff's  suit  was  filed  in  that  parish  against 
Bowman.  That  deposit  was  for  the  fees  of  the  clerk  and  sheriff  of 
that  parish.  The  sheriff  of  the  parish  of  Ouachita  would  have  no 
right  to  claim  to  be  paid  out  of  that  fund  for  services  rendered  in  the 
parish  of  Ouachita. 

One  object  certainly  in  the  enactment  of  the  statute  in  question  was 
to  insure  the  payment  of  clerk's  and  sheriff^sfees  in  the  parishes  where 
they  reside,  and  perform  their  official  duties,  and  to  relieve  them  from 
the  trouble  and  annoyance  often  amounting  to  a  loss  of  their  fees,  by 
having  to  collect  them  as  best  they  may  from  irresponsible  persons  or 
persons  residing  in  distant  parishes. 

No  deposit  of  money  for  costs  in  the  parish  of  Ouachita  was  made 
in  this  case.  On  the  contrary,  the  plaintiff^s  attorney  had  no  expecta- 
tion of  the  fees  of  the  sheriff  of  Ouachita  being  paid  out  of  the  ten 
dollars  he  deposited  in  the  parish  of  Tensas,  for  he  directed  that  sheriff 
to  send  his  bill  of  fees  to  be  paid  by  a  merchant  in  New  Orleans.  The 
sheriff  of  the  parish  of  Tensas  could  not  have  been  required  to  render 
services  in  the  case  unless  secured  by  a  deposit  of  the  sum  of  money 
required  by  law.  Was  the  sheriff  of  Oaachita,  for  services  to  be  ren- 
dered by  him  in  the  same  case,  placed  in  duriore  casu  f  We  do  not  find 
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in  the  record  that  the  sheriff  of  the  parish  of  Oaachita  was  informed  of 
the  near  approach  of  the  period  which  was  to  extinguish  the  plaintiffs 
claim  by  prescription,  nor  that  the  plaintiff  or  his  attorney  used  on 
this  occasion,  that  degree  of  diligence  which  would  naturally  be  ex- 
pected from  men  of  prudence  and  caution  to  avoid  a  heavy  loss.  In 
the  case  of  Bloomfield  v.  Jones  et  al.,  2  An.  p.  936,  and  in  Sandridge 
&  Co.  V,  Jones,  et  al.,  2  An.  p.  933,  and  also  in  Anderson  v,  Joliet  14 
An.  615,  this  couvt  has  placed  some  stress  on  cases  of  this  kind  upon 
the  fact  of  whether  or  not  the  officer  was  notified  that  dispatch  was 
necessary  in  the  execution  of  the  process  to  prevent  impending  loss  by 
prescription  or  otherwise. 

Without  leaving  out  of  view  the  important  fact  that  public  officers 
should  be  held  strictly  responsible  for  injuries  or  loss  that  may  arise 
from  a  refusal  or  culpable  neglect  to  perform  their  duties,  we  must 
advert  to  the  want  of  right  in  litigants  to  require  their  services  with- 
out reasonable  assurance  of  the  payment  of  the  fees  allowed  them  by 
law,  and  that  without  subjecting  them  to  delay  or  inconvenience  in 
receiving  them.  From  a  careful  examination  of  this  case,  we  conclude 
that  the  decree  of  the  lower  court  should  be  maintained. 

Mr.  Chief  Justice  Ludeling  recused. 

Judgment  affirmed. 

Rehearing  refused.  # 


No.  501. 
John  N.  ColemaK  v,  John  J.  Hopb. 

The  defendant,  ex-sheriif,  having  turned  over  all  the  papers,  writs,  etc.,  of  his  office,  including 
the  receipts  of  the  keepers  of  the  property  attached,  to  his  successor,  without  objection, 
while  the  attachment  writs  were  pending  and  long  before  this  and  the  other  plaintlfb 
had  obialned  Judgment,  and  the  Incoming  sheriff  liaving  accepted  the  keepers  of  said 
property  and  made  them  his  own,  the  defendant  (out-going  sheriff )  is,  under  such  cir- 
camstanoes,  released  from  responsibility  for  its  safe  keeping. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Loaney,  J.    Land  dt  Taylor,  for  plaintiff  and  appellant.    Nutt  <& 
Xieanardf  for  defendant  and  appellee. 

Howell,  J.  In  July  1868,  the  plaintiff  instituted  suit  by  attachment 
against  the  old  Southern  Pacific  Railroad  Company,  and  caused  certain 
property  to  be  attached  and  taken  into  the  possession  of  the  defend- 
ant herein^  who  was  then  sheriff  of  Caddo  parish.  In  February  1871, 
Jadgment  was  rendered  in  said  suit  in  favor  of  the  plaintiff  with  privi- 
lege upon  the  property  attached,  on  which  execution  issued  and  de- 
mand was  made  by  the  present  sheriff  on  the  defendant  for  delivery 
of  said  property,  and  upon  his  failure  to  comply,  this  suit  was  instituted 
to  recover  the  amount  of  the  judgment  and  costs  in  the  first  suit. 
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The  defendant  pleaded  the  prescription  of  one,  two  and  three  years, 
and  answered,  besides  the  general  denial,  that  the  property  attached 
in  the  said  sait  of  the  plaintiff  had  been  long  before  attached  in  those 
suits  against  the  same  company,  and  the  plaintiffs  therein  have  a  prefer- 
ence over  this  plaintiff  for  an  amoant  largely  exceeding  the  ralae  of 
the  property ;  that  said  property  is  not  worth  over  two  hundred  dollars ; 
that  it  was,  when  attached,  pat  in  the  charge  of  competent  and  trast- 
worthy  keepers,  in  whose  hands  it  remained  antil  defendant  went  out 
of  ofQce  in  April  1869,  when  he  tamed  over  all  the  papers,  writs,  etc., 
of  his  oi&ce  to  his  successor,  and  he  has  since  had  no  control  of  the 
said  property  and  is  not  responsible  therefor,  but  if  held  responsible 
he  claims  the  keepers'  fees. 

From  a  judgment  in  favor  of  defendant  plaintiff  has  appealed. 

We  think,  under  the  circumstances  of  this  case,  the  court  a  qua  did 
not  err.  When  the  defendant  turned  over  all  the  papers,  writs,  etc., 
of  his  office,  including  the  receipts  of  the  keepers  of  this  property,  to 
his  successor,  without  objection,  while  the  attachment  suits  were  pend- 
ing, and  long  before  this  and  the  other  plaintiffs  had  obtained  judg- 
ment, the  successor,  the  in-coming  sheriff,  accepted  the  keepers  of  said 
property  and  made  them  his  own,  and  hence  the  defendant,  the  out- 
going sheriff,  was  released  from  responsibility  for  its  safe  keeping. 

Judgment  affirmed. 

Rehearing  refused. 


No.  801. 
A.  L.  Gbbvin  t;.  J.  H.  Bbaird. 

The  defondant  is  bound  by  tiie  pleading*  he  filed  throagh  his  oounseL  Wlthoat  dlBavowtiig 
the  aothority  of  the  pleadings,  he  can  not  oome  Into  court,  two  yean  after  he  has  rftiaed 
the  iMue  of  payment,  which  admite  the  debt,  and  shift  his  defense  by  setting  up  an 
inconsistent  plea— a  denial  of  the  indebtedness. 

▲  Utigant  viU  not  be  permitted  to  shift  his  position  in  order  to  escape  the  coosequeneea  of 
his  solemn  Judicial  admissions  standing  on  the  reoord  for  nearly  two  years. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.  Land  d  Taylor,  for  plaintiff  and  appellant.  Bffon  A 
WiMy  for  defendant  and  appellee. 

Wtlt,  J.  This  case  presents  a  question  of  practice.  The  plaintiff 
sued  the  defendant  on  an  account,  and  citation  was  served  personally 
on  the  twelfth  of  February,  1872.  On  the  twenty-seventh  of  April, 
1872,  the  defendant  answered,  pleading  payment.  On  the  ninth  of 
April,  1874,  nearly  two  years  after  issue  joined,  the  defendant  filed 
the  following  motion : 

*'  Now  comes  the  defendant  and  moves  the  court  for  leave  to  with- 
draw the  original  answer  filed  in  this  case,  and  to  substitute  therefor 
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the  plaintiff,  as  alleged,  and  that  he  so  infonned  his  attorneys  aiid 
instmoted  them  so  to  plead ;  avero  the  answer  already  filed  was  with- 
oat  his  knowledge  and  filed  by  his  attorney  through  haste  and  inad- 
Yertence,  and  that  he  should  not  be  bound  or  prejudiced  thereby,  and 
in  support  of  this  application  presents  the  affidavits  of  his  attorney*" 

The  motion  was  sustained  by  the  court,  and  the  plaintiff  took  .a 
bill  of  exceptions. 

We  think  the  court  erred.  .  The  defendant  is  bound  by  the  pleadings 
he  pleaded  through  his  counsel.  Without  disavowing  their  authority, 
he  can  not  come  in  two  years  after  he  has  raised  the  issue  of  payment, 
which  admits  the  debt,  and  shift  his  defense  by  setting  up  an  incon« 
sistent  plea,  a  denial  of  the  indebtedness.  If  he  did  not  instruct  his 
counsel  to  plead  payment,  how  did  they  know  that  there  was  such  a 
defense  t 

A  litigant  will  not  be  permitted  to  shift  his  position,  as  was  at- 
tempted in  this  case,  in  order  to  escape  the  consequences  of  his  solemn 
Judicial  admissions  standing  on  the  record  for  nearly  two  years.  The 
defendant  has  failed  to  prove  the  allegation  of  payment. 

It  is  therefore  ordered  that  the  judgment  herein,  in  favor  of  defend- 
ant, be  annulled,  and  it  is  ordered  that  plaintiff  recover  of  the 
defendant  thirteen  hundred  and  fifty- three  dollars,  with  legal  interest 
thereon  from  the  twelfth  of  February,  1872,  and  costs  of  both  courts. 

Rehearing  refused. 


No.  454. 
State  ex  rel.  L.  A.  Corhick  v.  S.  R.  Richabdsok. 

In  this  salt  under  the  intrasioii  into  office  act,  the  clear  explicit  language  of  the  twellth 
section  of  the  sot  of  the  LeglslattiFe  of  the  twenty-Ant  of  March,  1874,  declaring  that 
the  mayor  ot  the  town  of  Homer  shall  receive  a  salary  of  five  hondred  doUsra  a  year 
with  no  other  fees  or  emoluments  of  office,  and  the  other  portion  of  said  statate  author- 
ising the  mayor  to  act  as  Justice  of  the  peace,  can  not,  under  the  allegation  that  as 
Jostioe  of  the  peace  he  is  entitled  to  fees,  be  so  oonstmed  as  to  giye  Jnriadiotion  of  tbe 
case  to  the  district  court. 

A  PPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
J\  borne.  IHmhle  J.  Sgan  <&  Hays,  for  relator  and  appellant.  J. 
4^  J.  W.  Taung,  for  respondent  and  appellee. 

Taliaferro,  J.  This  is  a  suit  brought  under  the  intrusion  into 
office  act.  It  was  dismiesed  by  the  court  below  for  want  of  jurisdic- 
tion, on  the  ground  that  the  matter  in  dispute  does  not  exceed  five 
hundred  dollars.  The  contest  is  for  the  mayoralty  of  the  town  of 
Homer.  By  section  twelve  of  the  act  of  the  Legislature  of  the  twenty- 
first  of  March,  1874,  the  salary  of  the  mayor  is  fixed  at  "  five  hundred 
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dollars  and  no  more,  with  no  other  fees  or  emoluments  of  offloe."  By 
this  act  the  mayor  is  authorized  to  act  as  justice  of  the  peace,  and  di 
the  part  of  the  relator  it  is  argued  that  in  that  capacity  he  would  be 
entitled  to  fees  for  services  rendered,  the  amount  of  his  salary  and  fees 
as  justice  of  the  peace  would  exceed  five  hundred  dollars,  the  petition 
alleging  the  ofiBlce  to  be  worth  seven  hundred  and  fifty  dollars.  This 
construction  we  think  can  not  be  maintained  against  the  clear  explicit 
lADga&ge  used  in  declaring  that  the  mayor  shall  receive  a  salary  of 
five  hundred  dollars  a  year,  with  no  other  emoluments  of  office. 
Judgment  affirmed. 


No.  476. 
Mrs.  Sabah  Richardson  v,  B.  H.  Dikkgravb,  Sheriff,  et  al. 

The  Ingleeide  plantation  was  seized  and  sold  in  the  suit  of  Pargond  ▼.  Mrs.  Blohardson. 
Pargond  beoame  the  paroliaser.  The  seizure  was  not  released,  neither  did  ICra.  Bloh- 
ardson leave  the  plantation  whioh  is  sitnnted  within  a  short  distanoe  of  the  realdeiiee  sf 
the  sheriff  and  Pargond.  She  onltivated  the  land  and  made  thereon  a  crop  of  ooftton 
and  oom  with  her  own  means,  ezoept  three  hundred  dollars,  whioh  the  sheriff  paid  to 
the  hands  and  whioh  were  returned  to  him.  After  she  had  removed  some  of  tJie  cotton, 
she- was  ii^ned  from  taking  any  thing  more  oit  the  place. 

The  injunction  was  properly  dissolved.  It  is  impossible,  under  the  oiroumstanees,  for  Fsr> 
gond  and  Dinkgrave  not  to  have  known  that  she  was  cultivating  the  plantation.  Hmts 
is  neither  law  nor  justice  In  depriving  her  of  what  she  made. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.  Bay,  J.  Morrison  dt  Farmer,  for  plaintiff  and  appellee. 
8.  P.  MoEnery,  Oohh  d  Ounby,  for  defendants  and  appellants. 

Morgan,  J.  The  Ingleside  plantation  was  seiced  in  the  suit  of  Par- 
goud  V,  Richardson  on  the  fourteenth  February,  1873.  Mrs.  Bichardson 
injoined  the  sale.  The  injunction  was  dissolved,  and  on  the  seventh 
February,  1874,  it  was  sold  and  Pargoud  became  the  purchaser. 

The  seizure  in  the  suit  of  Pargond  t;.  Richardson  was  not  released; 
neither  did  Mrs.  Richardson  leave  the  plantation.  The  plantation  is 
situated  within  a  short  distance  of  the  residence  of  the  sheriff  and 
Pargoud.  She  cultivated  the  land  and  made  thereon  a  crop  of  cotton 
and  com  with  her  own  means,  except  three  hundred  dollars,  whioh  the 
sheriff  paid  to  the  hands  and  which  were  returned  to  him. 

After  she  had  removed  some  of  the  cotton  she  was  injoined  f^m 
taking  anything  more  off  the  place. 

The  injunction  was  properly  dissolved.  It  is  impossible,  under  the 
circumstances,  for  Pargoud  and  Dinkgrave  not  to  have  known  that  she 
was  cultivating  the  plantation.  We  think  there  is  neither  law  nor 
justice  in  depriving  her  of  what  she  made. 

Judgment  affirmed. 
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LuDBLiNG,  C.  J.,  disMnUng,  In  this  case  I  dissent  on  the  grounds, 
that  the  sheriff,  who  had  under  seizure  the  property  of  the  plaintiff, 
had  the  right  to  prevent  the  phiintiff  from  removing  from  the  place 
under  seizure  any  of  the  cotton  or  com  hanging  by  the  root  on  the 
place,  whether  the  plaintiff  be  regarded  as  a  lessee,  as  negoUartMn  ges' 
tor,  or  as  a  trespasser.  If  she  be  regarded  as  lessee,  the  rents  must 
be  paid  before  the  crops  could  be  removed ;  if  she  be  negoiunv^m  geator 
or  a  trespasser,  all  she  could  demand  was  the  expenses  for  making  the 
crop. 

Under  the  textual  provisions  of  the  Code,  the  growing  crops,  hang- 
ing by  the  roots,  form  part  of  the  realty,  and  therefore  must  be  recog- 
nized as  under  seizure  with  the  plantation,  and  under  the  control  of 
the  officer  who  made  the  seizure. 

HowBLL,  J.    I  concur  in  the  above  dissenting  opinion. 

Rehearing  refused. 


No.  447. 
Thomas  B.  Killgobb  t'.  M.  P.  Nicholson  et  als. 

U  the  Claiborne  KanQfinotoring  Company  wm  inaolvent  when  Hicholson,  one  of  the  defend- 
ants, obtained  his  Judgment,  which  is  now  soaght  to  be  annulled,  it  does  not  appear  that 
he  knew  it.  Had  he  known  it,  there  was  no  reason  why  he  should  not  have  proseevted 
his  olstm.  The  board  of  directors  had  expressly  anthorised  the  president  of  the  com- 
pany to  confess  Judgment  in  Nicholson's  fayor.  This  they  had  the  authority  in  law 
to  do. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne. TrimbUt  J.  JBgan  d  Hayes,  for  plaintiff  and  appellee.  J. 
^  J,  W,  Towng,  for  defendant  and  appellant. 

Morgan,  J.  On  the  thirteenth  January,  1870,  Josiah  Barron,  as 
President  of  the  Claiborne  Manufacturing  Company,  executed  his  prom- 
issory note  in  favor  of  M.  T.  Nicholson  for  $684  86,  payable  one  day 
after  date. 

In  October,  1872,  Nicholson  instituted  suit  against  the  company  to 
recover  the  amount  of  this  note,  and  the  president  thereof,  on  the  fif- 
teenth October,  1872,  accepted  service  of  the  petition,  waived  legal 
service,  citation  and  time,  and  confessed  judgment  as  claimed. 

On  the  twenty-second  October,  1872,  judgment  was  rendered  upon 
this  confession  in  Nicholson's  favor. 

On  the  twentieth  May,  1873,  KiDgore,  the  present  plaintiff,  alleging 
liimself  to  be  a  stockholder  in  the  Claiborne  Manufacturing  Company, 
and  a  creditor  thereof,  and  alleging  that  the  defendant,  Nicholson,  had 
obtained  the  judgment  above  referred  to ;  that  at  the  time  the  judg- 
ment was  rendered  the  corporation  was  insolvent,  to  the  knowledge  of 
the  president  thereof,  as  well  as  to  Nicholson,  who  is  the  president's 
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fiOQ-in-law,  and  who  both  knew  that  the  jadgment  would  be  a  leigal 
fraud  upon  the  plaintiff  and  the  other  creditors  of  the  corporation, 
thereby  giving  to  Nicholson  a  judicial  mortgage  and  privilege  over  the 
other  creditors  of  the  corporation ;  alleging  further  that  the  preeident 
was  entirely  without  authority  to  confess  judgment  and  bind  the  cor- 
poration, and  that  therefore  the  act  of  the  president,  not  "being  the  aot 
of  the  corporation,  was  not  binding  thereon ;  alleging  further  that  the 
note  sued  on  by  Nicholson  was  in  reality  the  property  of  Joshua  Wil- 
lis, the  president;  and  finally  alleging  that  Nicholson  had  issued  a 
Jieri  facias  upon  his  judgment,  asked  for  and  obtained  an  iigunotion 
prohibiting  him  f^om  executing  the  same,  and  also  prayed  that  the 
judgment  obtained  by  Nicholson  be  declared  null  and  void. 

The  ii^unction  issued  as  prayed  for.  After  hearing  it  was  made  per- 
petual, and  the  judgment  was  annnlled.    Nicholson  has  appealed. 

The  evidence  does  not,  in  our  opinion,  sustain  the  jadgment.  If  the 
company  was  insolvent  when  Nicholsoo  obtained  his  judgment,  it  does 
not  appear  that  he  knew  it.  Even  if  he  had  known  it,  there  was  no  rea- 
son why  he  should  not  have  prosecuted  his  claim.  There  is  no  evidence 
that  the  president  of  the  company  was  the  true  plaintiff  in  the  case, 
and  the  board  of  directors  expressly  authorized  him  to  confess  judg- 
ment in  Nicholson's  favor.    This  they  had  the  autliority  in  law  to  do. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  the  in- 
junction herein  granted  be  dissolved,  the  costs  to  be  paid  by  appellees. 
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No.  502. 

Frank  Stbvsns  v.  Oldbr  &  Chandler.    P.  T.  Barnum  &  Co.  Inter- 
veners. 

Older  &.  Chandler,  the  defendante  in  this  cMe,  were  not  the  owners  of  the  property  attaoked. 
The  docoment  relied  upon  to  estabUah  their  ownership  is  not  an  uneonditkinal  sale.  B 
was  a  mere  agreement  that  whenever  they  should  pay  a  certain  amount  of  money,  the 
property  should  be  transferred.  In  the  meanwhile  the  property  belonged  to  fiammn  4 
Co.,  and  was  hired  by  them  to  Older  to  Chandler,  and  was  not  liable  to  be  salaed  to  psf 
the  debts  of  the  latter. 

APPEAL  from  the  Tenth  Judicial  District  Court,  pariah  of  Caddo. 
Looneyt  J.  Nutt  dt  Leonard^  N.  O.  Blanchard,  for  plaintiff  and 
appellee.  T.  AUxoMder  and  A.  N.  O,  Hi6k$^  for  interveners  and  appel- 
lants. 

Morgan,  J.  On  the  twenty- third  January,  1873,  P.  T.  Barnnm& 
Co.,  owners  of  a  mnseam,  menagerie  and  circus,  then  in  Algieiiy 
Louisiana,  agreed  to  rent  their  show  to  Older  &  Chandler,  giving  to 
them  the  right  to  parchase  the  same,  and  Older  &  Chandler  agreed  to 
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puTohaae  it.  The  price  of  the  show  was  fixed  at  t^>000,  and  the  rental 
thereof  it  was  agreed  should  be  seven  per  cent,  per  annnm  on  that  vain* 
ation,  commencing  from  the  first  Janoarj,  1873,  Bamnm  &  Co.  agree- 
ing to  assist  Older  &  Chandler  to  eqaip  and  place  the  show  on  the 
road  if  necessary,  and  to  advance  them  t^^OOO  for  that  purpose. 

All  the  receipts  of  the  show  over  and  above  its  daily  expenses,  and 
a  reserve  of  $2000,  to  be  kept  in  the  treasury  in  case  of  emergency, 
was  to  be  remitted  daily  to  P.  T.  Barnnm  &  Co.  The  funds  thus  re- 
mitted were  to  be  applied,  first,  to  the  repayment  of  whatever  money 
might  have  been  advanced  for  equipping  the  show;  second,  to  the 
r^ital  of  the  show,  and,  third,  to  the  purchase  thereof.  When  the  last 
named  sam  should  have  amounted  to  t«'>0,000,  Bamum  &  Co.  agreed 
that  they  would  convey  the  entire  property  to  Older  &  Chandler.  It 
was  further  agreed  that  the  name  of  Bamum  should  not  be  used  on 
any  bill,  wagon  or  other  property  of  the  circus.  Bamum  &  Co.  re- 
served the  right  to  take  the  rhinoceros  at  $7000  in  case  the  one  tiiey 
then  had  in  New  York  should  die. 

Under  this  agreement  the  company  started  on  its  travels.  When  it 
reached  Shreveport  its  affiftirs  seem  to  have  been  in  a  bad  condition. 
The  plaintiff,  one  of  the  employes,  sued  them.  As  they  were  non- 
residents, he  proceeded  by  attachment.  The  property  which  comprised 
the  show  was  attached.  It  was  subsequently  sold.  Barnum  %b  Co. 
intervened,  asserted  their  right  to  the  property,  claimed  the  proceeds 
of  the  sale,  and  a&>ked  for  damages  In  the  sum  of  $10,000  and  special 
damage  as  counsel  fees  for  $500. 

There  was  judgment  in  favor  of  the  plaintiff  and  against  the  de- 
fendants, with  privilege  on  the  property  attached,  and  dismissing  the 
intervention  and  third  opposition.    Barnnm  &  Co.  appeal. 

Older  &  Chandler  were  not  the  owners  of  the  property  attached. 
TTbe  document  relied  upon  to  establish  their  ownership  is  not  an  un- 
<sonditional  sale.  It  was  a  mere  agreement  that  whenever  they  should 
pay  a  certain  amount  of  money  the  property  should  be  transferred.  In 
-fcbe  meanwhile  the  property  belonged  to  Bamnm  &  Co.,  and  was  hired 
\yj  them  to  Older  &  Chandler,  and  was  not  liable  to  be  seized  to  pay 
-their  debts. 

rt  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  in  so  far  as  it  dis- 
misaes  the  intervention  of  P.  T.  Bamum  &  Co.;  that  said  intervention 
1>e  maintained,  and  the  proceeds  of  the  sale  of  the  property  attached 
herein  be  paid  over  to  them,  P.  T.  Barnum  &  Co.,  and  that  the  right 
o£  the  said  P.  T.  Bamum  &  Co.  to  proceed  for  damages  on  the  attach- 
jnent  bond  be  reserved;  plaintiff  to  pay  costs  in  both  courts. 
Bebearing  refused. 
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No.  507. 

C.  0.  Edbt  i;.  Citt  of  Shrbvbport.  Gbbgk}  &  Ford  t;.  The  same. 
Steers  &  Carlton  v.  Same.  S.  B.  Steers  i;.  Same.  W.  John- 
ston &  Co.  V.  Same.    Consolidated  cases. 

The  City  Coanoil  of  the  city  of  Shrereport  having  under  its  charter  the  right  to  porchaM 
property,  had  the  right  to  aecore  the  credit  portion  of  the  price  by  etipalating  a  mortgage 
and  the  vendor's  privilege  on  the  property  porchaeed  in  favor  of  each  vendor  and  agree- 
ing not  to  prejadioe  the  right  of  mortgage  and  privilege  by  any  alienation  or  Inomn- 
branoe,  and  to  pay  the  costs  or  fees  Inoarred  by  the  vendors  in  enforcing  their  rights 
thus  preserved.    These  were  all  incidents  of  the  contract  of  sale. 

The  very  flMt  that  the  city  pnrchased  the  property  for  the  porpoee  of  donating  it  to  the 
Texas  and  Pacific  Railroad  Compuiy  for  their  depottt  made  it  the  more  prudent  in  the 
vendors  to  require  the  pact  de  non  aUenando,  and  militates  against  the  preaumptlon  of 
their  consenting  to  waive  it. 

If  there  could  be  any  doul>t  about  the  authority  of  the  mayor  to  repreeent  the  dty  in  these 
sales,  and  to  make  the  stipulations  referred  to,  his  acts  were  ratified  by  the  acoepfcsnoa 
of  the  transfers  and  the  donation  of  the  purchased  property  to  the  railroad  oompaay, 
in  which  the  several  acts  of  sale  were  referred  to. 

The  attempted  exclusion  in  this  act  of  donation,  of  any  intention  to  ratify  tiie  oneroos  stipv- 
latlons  under  consideration,  was  without  efRdct  agitinst  the  vendors.  The  contract  of 
sale  as  a  whole  was  ratified. 

APPEAL  from  the  Tenth  Jadicial  District  Court,  parish  of  Caddo. 
Loaney,  J.    If.  O.  Blanchard,  T.  Alexcmder,  for  plaintiffs  and  ap- 
pellees.   £gan  d  Wise,  for  defendant  and  appellant. 

Howell,  J.  The  plaintiffs  in  these  several  oases  are  seeking,  via 
ordifMria,  to  enforce  the  mortgage  and  vendor's  privilege  npon  prop- 
erty sold  by  them  respectively  to  the  city  of  Shreveport.  The  answer 
denies  the  power  of  the  dty  of  Shreveport  to  execate  the  notes  and 
mortgage ;  denies  that  they  were  ever  ezeootod  by  said  city  or  its 
authority ;  denies  specially  the  right  of  the  person  or  persons  profess- 
ing to  sign  said  instmments^  to  stipulate  on  behalf  of  said  city  to  pay 
attorney's  fees  and  eight  per  cent,  interest;  to  waive  appraisement;  to 
Insert  the  pact  de  nan  aUenando  and  to  pay  costs  of  copies. 

From  judgments  in  favor  of  the  several  plaintiffs  the  defendant 
appealed. 

The  Texas  and  Pacific  Railroad  Company,  as  third  person,  obtaiDod 
an  order  of  appeal,  but  has  not  perfected  the  appeal,  and  it  is  therefore 
unnecessary  to  notice  the  motion  to  dismiss  the  same.  The  record 
shows  that  an  ordinance  was  adopted  authorizing  the  purchase  of  the 
property  in  question  and  the  issuance  of  bonds  to  provide  the  means  of 
paying  for  it,  out  of  the  sale  of  some  of  which  half  the  price  was  paid 
in  cash,  and  for  the  balance  the  notes  in  suit  were  given,  signed  by  the 
mayor,  who  also  signed  the  several  acts  of  sale.  The  corporation, 
under  its  charter,  had  a  right  to  do  this.  Having  a  right  to  make  the 
purchase  it  had  the  right  to  secure  the  credit  portion  of  the  price  by 
stipulating  a  mortgage  and  the  vendor's  privilege  on  the  property  por^ 
chased  in  favor  of  each  vendor,  and  agreeing  not  to  prqjadioe  the 
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right  of  mortgage  and  privilege  by  any  alienatioD  or  incambrance,  and 
to  pay  the  oosta  or  fees  incurred  by  the  vendors  in  enforcing  their 
rights  thns  preserved.  These  were  all  incidents  of  the  contract  of  sale, 
the  right  to  insist  upon  which  was  included  in  the  right  to  make  the 
purchases  and  secure  the  unpaid  portion  of  the  price.  The  very  fact 
that  the  city  purchased  the  property  for  the  purpose  of  donating  it  to 
the  Texas  and  Pacific  Railroad  Company  for  their  depots,  made  it  the 
more  prudent  in  the  vendors  to  require  the  pact  de  non  alienando  rather 
than  a  presumption  of  waiving  it. 

If  there  could  be  any  doubt  about  the  authority  of  the  mayor  to  rep- 
resent the  city  in  these  sales  and  make  the  stipulations  referred  to,  his 
acts  were  ratified  by  the  acceptance  of  the  transfers  and  the  donation 
thereof  to  the  railroad,  in  which  the  several  acts  of  sale  weie  referred 
to.  The  attempted  exclusion  in  this  act  of  donation  of  any  intention 
to  ratify  the  onerous  stipulations  under  consideration,  was  without 
effect  against  the  vendors.    The  contract  of  sale  as  a  whole  was  ratified. 

Judgment  affirmed. 


1 


No.  4d6. 

Mrs.   Martha  Gratsox,  Administratrix,  and  in  her  own  right,  v. 

John  Buib. 

The  qneHtion  in  this  oaae  is,  whether  at  the  expiration  of  a  three  years'  lease,  the  defendant 
delivered  a  certain  plantation  with  its  buildings  and  appartenances  in  a  good  state  of 
repair,  as  he  had  bound  himself  to  do. 

Plaintiff  having  excepted  to  the  introdnotion  of  testimony  to  show  that  the  boards  which 
were  retained  on  one  side  of  the  hoose  were  as  good  as  new,  the  Judge  a  quo  erred  in 
maintaining  the  exception.  The  defendant's  contract  was  to  coTor  the  house  with  good 
boards.    Whether  the  boards  were  old  or  new  matters  not. 

The  Judge  a  quo  did  not  err  in  refusing  the  defendant  the  right  to  prove  in  what  condition 
the  leased  premises  were  when  he  took  possession  of  them.  Whatever  their  condition 
was  then,  his  obligation  was  to  restore  them  in  good  repair.  Neither  did  he  err  when  re- 
Aising  to  admit  in  evidence  plaintiff's  receipt  for  rent.  She  was  not  suing  for  rent  but  for 
damages.  There  was  error,  however,  in  refusing  to  prevent  the  defendant  to  establish 
that,  when  the  money  for  the  lease  was  paid,  the  plaintifi  expressed  herself  satisfied 
with  the  condition  of  the  premises. 

The  Judge  a  quo  erred  also  in  not  permitting  the  defendant  to  prove  that  the  matters  involved 
in  tills  suit  had  been  ac^nsted  before  proceedings  were  taken.  His  payment  of  the  rent 
may  have  been  made  only  upon  the  stipulation  that  it  was  to  be  regarded  as  a  final  set* 
tlement  between  them. 

It  was  proper  to  reject  the  testimony  offered  to  prove  that  the  fences  of  the  leased  premises 
were  in  as  good  condition  as  those  of  the  neighbors;  that  they  were  sufficient  to  keep 
the  stock  in  as  well  as  out;  that  their  state  of  dilapidation  was  the  result  of  natural 
decay,  etc.  The  only  question  was  whether  they  were  in  a  good  condition  at  the  expira- 
tion of  the  lease. 

APPEAL  from  the  Twelfth  Judicial  District  Court,  parish  of  Frank- 
lin.    Cuny,  J.    Jury  trial.    Manriaon  (&  FarTner,  for  plaintiff  and 
appellee.    8,  L,  Elam,  lor  defendant  and  appellant. 

Morgan,  J.    Plaintiff  leased  a  plantation,  situated  on  the  Bceuf 
river,  to  the  defendant  for  three  years.    The  terms  of  the  lease  were 
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two  hundred  dollars  per  aDnam,  defendant  agreeing  to  recover  the 
dwelling  house  with  good  cypress  boards,  three  feet  long,  showing  one 
foot  to  the  weather ;  he  was  to  keep  the  place  in  good  order,  put  new 
posts  under  the  gin  sheds;  was  to  have  the  use  of  the  mill  and  gin;  and 
at  the  end  of  three  years  deliver  the  place  in  good  repair.  The  rent 
seems  to  have  been  paid.  The  suit  is  brought  to  force  the  defendant 
to  put  the  place  in  good  repair,  in  such  time  as  the  court  may  think 
reasonable,  or  in  default  that  he  be  condemned  to  pay  one  thousand 
five  hundred  doUarn  additional  damages  in  consequence  of  plaintiff's 
not  being  able  to  lease  the  place  on  account  of  its  bad  condition  when 
the  defendant  left  it.  There  was  judgment  in  favor  of  the  pUiintiff 
for  seven  hundred  and  fifty  dollars.  Defendant  appeals.  The  house 
was  recovered,  but  the  evidence  showed  that  on  one  side  of  the  roof 
the  old  boards  were  retained.  Defendant  then  attempted  to  show  that 
the  boards  complained  of  were  as  good  as  new.  To  the  introduction  of 
this  testimony  plaintiff  excepted  and  the  exception  was  maintained 
The  judge  erred.  The  defendant's  contract  was  to  cover  the  house  with 
good  boards,  whether  the  boards  were  old  or  new  mattered  not. 

The  judge  did  not  err  in  refusing  the  defendant  the  right  to  prove  in 
what  condition  the  leased  premises  were  when  he  took  possession 
of  them.  Whatever  their  condition  was  then  his  obligation  was  to 
restore  them  in  good  repair,  and  the  question  was,  were  they  in  good 
repair  when  they  were  returned.  Neither  did  he  err  in  refasing  to 
admit  in  evidence  plaintiff's  receipt  for  the  rent.  She  was  not  suing 
for  rent,  but  for  damages.  He  did,  however,  err  in  refusing  to  permit 
the  defendant  to  esbablish  that  when  the  money  for  the  lease  was  paid, 
plaintiff  expressed  herself  gratified  with  the  condition  of  the  leased 
premises.  We  think  he  erred  also  in  not  allowing  the  defendant  to 
prove  that  the  matters  involved  in  the  suit  had  been  a^usted  before 
proceedings  were  taken.  His  payment  of  the  rent  may  have  been 
made  only  upon  the  stipulation  that  it  was  to  be  regarded  as  a  final 
settlement  between  them. 

Defendant  offered  to  prove  by  a  witness  that  the  fence  inclosing  the 
leased  premises  was,  when  he  returned  them,  in  as  good  repair  as 
other  fences  inclosing  plantations  in  the  same  neighborhood.  The 
judge  did  not  err  when  he  refused  to  admit  this  testimony.  The  con- 
tract referred  to  no  fences  except  those  surrounding  the  property  leased 
by  the  plaintiff.  The  condition  of  the  fences  of  other  people,  or 
whether  there  were  any  fences  on  their  property  or  not,  was  not  a 
matter  of  any  particular  concernment  to  her.  Neither  did  he  err  in  not 
allowing  the  defendant  to  prove  that  the  fence  was  sufficient  to  keep 
out  the  stock ;  that  no  stock  broke  through  the  fence ;  that  the  dilapi- 
dated condition  of  the  fences  was  the  natural  result  of  decay ;  that  the 
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ditches  had  been  cleaned  oat  in  1871.  The  only  question  being,  as  we 
have  seen,  what  was  the  condition  of  the  place  when  it  was  given  up, 
and  had  the  defendant  complied  with  his  contract  ?  The  errors,  how- 
ever, which  we  have  pointed  oat,  renders  it  necessary  that  the  ease 
should  be  remanded. 

It  is  therefore  ordered,  adjudged  and  decrecl  that  the  verdict  of  the 
jury  be  set  aside,  and  the  judgment  of  the  district  court  rendered 
thereon  be  avoided,  annulled  and  reversed,  and  that  the  case  be  re- 
manded to  the  district  court  to  be  proceeded  in  according  to  law  and 
according  to  the  views  herein  expressed,  plaintiff  to  pay  costs  of  appeal. 

Rehearing  refused. 


No.  888. 
M.  £.  Danibl,  Tutor,  v,  J.  A.  Ivy  et  als. 

Tbe  defendttBis  who  are  saed  by  certaAn  heirs,  m  third  poaeewon  of  an  nndivided  half  of  the 
land  deaozibed  in  the  petition  and  aold  by  their  fikther  after  the  death  of  their  mother, 
excepted  to  the  right  of  the  plaintifb  to  recover  ontil  a  aettlement  was  made  of  the  com- 
mnnity  that  existed  between  Hxb  parents  of  the  plaintlilh,  showing  a  reeidnary  interaat 
in  the  snooession  of  the  deceased  spouse.  The  exception  is  fatal,  and  the  snit  mnst  be 
dismissed. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  More- 
house. Bay,  J.  Todd  and  Brighamt  for  plaintiff  and  appellee* 
Sewian  i&  Hall,  W.  T,  ffaU,  D.  O.  Morgan,  for  defendants  and 
appellants. 

Ho  WELL,  J.  The  heirs  of  M.  A.  Daniel,  deceased  wife  of  W.  R. 
Mayo,  sue  the  defendants  as  third  possessors  for  an  undivided  half  of 
the  land  described  in  the  petition,  and  sold  by  their  father  after  the 
death  of  their  mother. 

The  defendants  excepted  to  the  right  of  plaintiffs  to  recover  until  a 
settlement  was  made  of  the  community  that  existed  between  the  parents 
of  the  plaintiffs,  showing  a  residuary  interest  in  the  succession  of  the 
deceased  spouse. 

This  exception  was  overruled,  an  answer  was  filed,  and  after  having 
jadj^ment  rendered  in  favor  of  plaintiffs,  defendants  appealed. 

In  the  case  of  D.  Phelan  et  als.  t^.  Charles  Ax,  25  An.,  where  the 
same  issues  were  presented,  the  exception  pleaded  therein  was  main- 
tained and  the  right  of  action  denied.  The  same  ruling  has  since  been 
niade  and  we  consider  the  question  now  settled. 

It  is  therefore  ordered  that  tbe  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendants  maintaining  their 
exception,  and  dissolving  this  suit  with  costs  in  both  courts. 


] 
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No.  458. 

Mrs.  T.  J.  Manoruh  and  Husband  v,  Mrs.  C.  Norsworthy,  Tutrix. 

There  IsnoTtlidlty  in  the  defense  that,  as  the  plaintiff  who  sues  for  the  settlemMit  of  a  ooa< 
mercial  partnershipt  was  not  separated  in  property  fh>in  her  hnshand,  the  foods  which 
she  pat  in  helonged  to  the  oommonity  and  she  has  no  right  of  action. 

Plaintiff  has  the  right  to  sue  for  a  settlement,  if  she  was  a  partner,  beoanse  this  essential 
right  exists  in  every  partnership.  Whether  the  capital  which  she  pnt  in  belonged  to  her 
or  not  is  a  question  that  does  not  concern  the  defendant.  Plaintiff's  hosband,  haTing 
signed  the  contract  of  partnership,  anthorislngher  to  make  it  and  having  also  anlliorlMd 
her  to  bring  this  salt»  can  never  demand  of  the  defendtnt  the  funds  pat  in  by  his  wife, 
whether  they  belonged  to  the  commnnity  or  not. 

APPEAL  from  the  Fonrteeoth  Jadioial  District  Court,  parish  of 
Morehouse.  Bay,  J.  Todd  d  Brigham,y  for  plaintiffs  and  appel- 
lants.   Newton  d  Hall,  for  defendant  and  appellee. 

Wtlt,  J.  This  is  a  suit  for  the  settlement  of  a  commercial  partner- 
ship. The  petition  alleges  in  substance:  That  on  the  twentieth  of 
January,  1869,  Mrs  Mangrum,  one  of  the  plaintiffs,  entered  into  a  con- 
tract of  partnership  with  one  D.  W.  Norsworthy,  whose  succession  is 
represented  by  the  defendant,  Mrs.  C.  Norsworthy,  tutrix,  for  the  par- 
pose  of  carrying  on  a  family  grocery  in  the  town  of  Bastrop ;  that 
the  business  was  to  be  conducted  in  the  name  of  Norsworthy  alone, 
and  each  of  the  partners  were  to  contribute  equally  in  capital,  and 
share  equally  in  the  profits  of  the  concern ;  that  plaintiffs  had  put 
into  the  partnership  two  thousand  dollars,  and  that  the  profits  of  the 
business  amounted  to  at  least  fifleen  hundred  dollars ;  that  the  part- 
nership lasted  one  year  under  the  contract,  and  that  Norsworthy  died 
before  any  settlement  of  the  same.  They  prayed  that  a  settlement  of 
the  partnership  be  decreed,  and  for  judgment  for  the  two  thousand 
dollars  invested  by  plaintiff,  Mrs.  Mangrum,  in  the  partnership,  and 
one-half  of  the  profits  of  the  business. 

The  defendant  answered  by  a  general  denial. 

There  was  judgment  of  nonsuit  and  the  plaintiff  appeals.  The  con- 
tract of  partnership  is  in  the  record,  and  it  shows  that  the  plaintiff  and 
D.  W.  Norsworthy  were  equal  partners,  each  putting  in  the  business 
an  equal  amount  of  capital. 

The  assets  of  the  partnership  consist  of  claims  against  various 
persons  for  goods  sold  on  credit,  amounting  in  the  aggregate  to 
$3278  58.  There  appears  to  be  no  debts.  The  assets  should  be  divided 
between  the  partners  equally. 

The  defendant,  however,  contends  that  as  the  plaintiff  was  not  sep- 
arated in  property  from  her  husband,  the  funds  which  she  put  in 
belonged  to  the  community  and  the  plaintiff  has  no  right  to  sue. 

Plaintiff  has  the  right  to  sue  for  a  settlement  of  the  partnership  if 
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she  was  a  partner,  and  of  thiB,  in  yiew  of  the  evidencei  there  can  be 
no  doubt;  because  this  essential  right  exists  in  every  partnership. 

Whether  the  capital  which  she  put  in  belonged  to  her  or  not  is  a 
question  that  does  not  concern  the  defendant.  If  she  had  stolen  the 
money  which  was  invested  by  the  partnership,  it  would  be  no  reason 
why  there  should  not  be  a  settlement  between  the  partners.  Plaintiff's 
husband  signed  the  contract  of  partnership  authorizing  her  to  make  it. 
He  also  authorized  her  to  bring  this  suit.  He  can  never  demand  of  the 
defendant  the  funds  put  in  by  his  wife,  whether  they  belonged  to  the 
community  or  not. 

As  the  accounts  which  compose  the  assets  may  not  all  be  owing  by 
solvent  persons,  and  as  tbey  can  not  well  be  divided  in  kind,  we  have 
concluded  to  order  the  sale  thereof  and  direct  that  the  proceeds  be 
equally  divided  between  the  plaintiff  and  defendant. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  ordered  that  the  accounts  in  the  record  be  sold  according  to 
law,  and  that  the  sheriff  after  dedacting  the  expenses  of  the  sale  pay 
over  the  proceeds,  one-half  to  the  plaintiff  and  the  other  half  to  the 
defendant. 

It  is  further  ordered  that  defendant  pay  costs  of  this  suit  in  both 
courts. 

Behearing  refused. 


28    Ml 
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J.  W.  Wilson,  Administrator,  i;.  J.  A.  Chalabon  et  al.  49  1344 

98  841 
The  Iaw  expressly  allowed  defendent,  J.  A.  ChaUffon,  to  make  a  giving  in  payment  to  hta  wife,  _Si  1378| 
and  It  was  his  duty  to  cause  the  registry  of  her  mortgage  to  be  made.  This  settlement 
with  his  wife  can  be  corrected  by  his  creditors,  if  found  to  be  erroneoos  and  to  their 
pr^adioe.  If  the  defendant  believed  the  snits  in  which  he  confessed  Judgment  were 
Jost  demands  against  him,  it  was  not  only  his  privilege,  bat  his  dnty  to  admit  their  cor- 
rectness or  confess  Jndgment.    This  is  no  gronnd  for  attachment. 

APPEAL  from  the  Eleventh  Judicial  District  Conrt,  parish  of  Clai- 
borne.    Trimble,  J.    A.  B,  George  and  J.  D.  WatkinSf  for  plaintiff 
and  appellant.    Ega/n  and  Hayes,  for  defendant  and  appellee. 

Wtlt,  J.  The  plaintiff  appeals  from  the  judgment  dissolving  on 
motion  his  attachment  sued  out  against  the  defendant,  Joseph  A.  Chal- 
aron,  on  the  ground  that  he  was  mortgaging  and  disposing  of  bis  prop- 
erty with  intent  to  defraud  his  creditors. 

The  proof  shows  that  the  defendant  confessed  judgment  in  two  suits 
against  him,  and  also  made  a  giving  in  payment  to  his  wife  and  caused 
to  be  recorded  her  legal  mortgage. 

The  law  expressly  allowed  him  to  make  a  giving  in  payment  to  his 
'Wife,  and  it  was  his  duty  to  cause  the  registry  of  her  mortgage  to  be 
41 
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made.  The  settlement  with  his  wife  oao'be  corrected  by  hiB  creditor* 
if  found  to  be  erroneous  and  to  their  prejudice.  It  is  no  ground  for 
an  attachment.  It  is  the  duty  of  suitors  to  be  candid,  and  if  the  de- 
fendant believed  the  suits  in  which  he  confessed  judgment  were  just 
demands  against  him,  it  was  not  only  his  privilege  but  his  duty  to 
adroit  their  correctness  or  confess  judgment.  This  is  no  ground  for  an 
attachment.  Nor  was  the  sale  a  disposition  of  his  crop.  An  attach- 
ment is  a  harsh  remedy,  and  those  who  wish  to  use  it  should  see  that 
their  case  come  strictly  under  the  provisions  of  the  law. 

From  the  evidence  we  are  satisfied  the  defendant  has  not  mortgaged 
or  disposed  of  his  property  with  intent  to  defraud  his  creditors.  See 
22  An.  531. 

Judgment  affirmed. 


No.  468. 
Stbamrr  Stella  Block  v.  The  Parish  of  Bichland  et  al. 

The  plaintiff  is  a  peddler  or  hawker,  and  waa  seUing  his  wares  in  the  pariah  of  BiehlaMd> 
Whether  he  carried  them  in  a  pack,  in  his  hand,  or  on  a  steamhoat,  matters  nothing. 
However  they  were  carried,  the  parish  had  the  aathorily  to  demand  the  payment  of  a 
license  for  the  sale  thereof,  and  ihls  withont  Infringing  upon  the  provisions  of  the  em- 
stitntion  of  the  United  States  concerning  the  regulation  of  commerce. 

APPEAL  from  the  Parish  Court,  parish  of  Bichland.  Mclnioshf  J» 
Wade  B.  Young,  Jf.  J,  Liddell,  P.  JJ.  Tolery  for  plaintiff  and  ap- 
pellant. W,  Jf.  Potts,  District  Attorney,  pro  tern,  for  defendant  and 
appellee. 

Morgan,  J.  Plaintiff  paid,  without  objection,  so  far  as  we  can 
learn,  a  tax  of  one  hundred  dollars. 

He  seems  to  be  the  owner  of  a  steamer  named  the  Stella  Block.  The 
tax  was  levied  upon  him  as  a  license  to  trade  as  a  peddler  or  hawker 
in  the  parish  of  Bichland.  He  says  the  levy  of  this  tax  was  an  uncon- 
stitutional act  on  the  part  of  the  authorities  of  the  parish  of  Bichland 
and  he  claims  it  back. 

The  plaintiff  is  a  peddler  or  hawker,  and  he  was  selling  his  wares  in 
the  parish  of  Bichland,  Whether  he  carried  them  in  a  pack,  in  his 
hand  or  on  a  steamboat,  matters  nothing.  However  they  were  carried, 
the  parish  had  the  authority  to  demand  the  payment  of  a  license  for 
the  sale  thereof,  and  this  without  infringing  upon  those  provisions  of 
the  Constitution  of  the  United  States  by  which  the  regulation  of  com* 
merce  between  the  States  is  vested  in  Congress. 

Judgment  affirmed. 

Behearing  refused. 
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No.  504. 

Jacob  Hoss  v.  J.  G.  MgWilliamSi  £xecator. 

The  plaintiir  in  ii^unction,  Mrs.  Marpby,  set«  up,  among  other  Kronnds,  that  ahe  has  an 
interest  and  ownership  in  the  lots  ordered  to  be  seized  and  sold,  aaperior  to  the  mort* 
gage  of  Hoss,  the  plaintiff  in  exeoation— which  mortgage  was  granted  to  Hoss  by  her 
hnsband,  now  deceased,  to  guarantee  the  payment  of  two  promissory  notes,  and  which 
she  alleges  to  be  a  tnxid  npon  her  rights  and  Toid.'  She  fnrther  alleges  that  she  has  a 
claim  against  the  succession  of  her  husband  for  rents  and  revenues  which  were  nndejf 
his  control  and  administration,  and  which  were  received  and  converted  by  him  to  his 
own  use;  that  being  a  party  in  interest,  she  was  entitled  to  notice  in  the  executory  pn^ 
oeeding,  which  was  not  given  to  her.  but  only  to  Mo  Williams,  the  exeoutor  of  her  hoa- 
band.  She  further  avers  nullity  of  the  proceeding  on  the  ground  of  want  of  Jurisdiction 
in  the  district  court  that  rendered  the  order  of  seixure— the  sucoession  being  now  under 
administration  in  the  parish  oourt^  and  was  so  at  the  time  the  order  of  seizure  was 
granted; 

Held— That  the  grounds  urged  by  the  plaintiff  in  injunction  do  not  authorize  the  injunction. 
The  district  court  had  Jurisdiction  to  issue  tiie  executory  process,  and  the  rights  asserted 
by  the  wife  are  not  such  as  to  Justify  the  ii^loioing  of  the  sale  of  the  husband's  property, 
or  property  of  the  community.  If  she  has  real  rights  upon  such  property,  they  can  be 
enlbroed  upon  the  proceeds.  If  her  rights  are  merely  usnfrootuary,  they  will  not  be 
aflboted  by  the  sale  iivjoined,  as  it  is  only  the  naked  ownership  of  the  property  that  is 
sought  to  be  sold. 

At^PEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Loaney,  J.  Ugan  i&  Wise,  for  plaintiff  and  appellant.  NuU  dt 
Leonard^  for  J.  G.  Mc Williams,  defendant.  A,  W,  0.  HicJcs,  for  Mrs. 
Murphy,  plaintiff  in  injunction  aud  appellee. 

Howell,  J.  The  facts  presented  in  this  case  seem  to  be,  that  the 
wife  of  one  Hugh  Murphy  sued  her  husband  in  the  district  court  of 
the  parish  of  Caddo,  for  separation  from  bed  and  board  and  for  para- 
phernal funds  which  had  gone  into  his  hands.  This  suit  was  compro- 
mised by  the  parties  in  March,  1870,  and  the  husband  transferred  to 
the  wife  during  her  life  time  by  act  in  form  of  a  donation,  the  usufruct, 
or  one-half  the  rents  and  revenues  of  all  the  property,  separate  and 
common,  in  the  parish  of  Caddo  owned  by  him,  and  he  covenanted  by 
that  act  not  to  alienate  or  encumber  the  property.  The  conveyance 
was  duly  recorded  and  the  wife  dismissed  her  suit.  Subsequently, 
Murphy  gave  two  notes  to  Hoss  the  defendant  in  injunction,  and  plain- 
tiff in  the  executory  proceeding,  and  secured  the  payment  of  the  notes 
by  a  mortgage  on  two  lots  in  the  city  of  Shreveport,  community  prop- 
erty between  himself  and  wife.  Hoss  was  proceeding  to  have  the  lots 
sold  under  his  mortgage  and  Mrs.  Murphy  injoined. 

The  order  of  seizure  and  sale  was  taken  out  after  the  death  of  Mur- 
phy without  notice  to  the  widow  in  community,  but  with  notice  to 
Mo  Williams  the  executor  of  Hugh  Murphy,  deceased. 

The  plaintiff  in  iignnction  sets  up  among  other  grounds,  that  she 
lias  an  interest  and  ownership  in  the  lots  ordered  to  be  seized  and  sold 
superior  to  the  mortgage  of  Hoss,  which  she  alleges  is  a  fraud  upon 
her  rights  and  null;  that  she  has  a  claim  against  the  succession  of 
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her  hasband  for  rents  and  revenues  which  were  under  his  control  and 
administration  and  which  wera  received  and  converted  by  him  to  his 
own  use^  that  being  a  party  in  interest,  she  was  entitled  to  notice  in 
the  executory  proceeding  which  was  not  given.  She  avers  nullity  of 
the  proceeding  on  the  ground  of  want  of  jurisdiction  in  the  district 
court  that  rendered  the  order  of  seizure,  the  succession  being  now 
under  administration  in  the  parish  court  and  was  so  at  the  time  the 
order  of  seizure  was  granted.  The  district  judge  was  of  the  opinion 
that  he  was  without  jurisdiction  on  the  ground  that  the  case  is  not  of 
that  class  in  which  an  executor  or  an  administrator  refuses  to  pay  or 
acknowledge  a  claim  against  a  succession  or  resist  payment  of  a  debt 
against  an  estate,  but  a  case  in  which  the  executor  joins  the  creditor 
in  the  assertion  of  a  legal,  undisputed  right.  The  judge  rendered  a 
decree  perpetuating  the  injunction. 

We  think  the  judge  erred.  The  grounds  urged  by  the  plaintiff  in 
itijanction  do  not  authorize  the  injunction.  The  district  court  had  ju- 
risdiction to  issue  the  executory  process,  and  the  rights  asserted  by  the 
wife  are  not  such  as  to  injoin  the  sale  of  the  husband's  property  or 
property  of  the  community.  If  she  has  real  rights  upon  such  prop- 
erty, they  can  be  enforced  upon  the  proceeds.  If  her  rights  are  merely 
usufructuary,  they  will  not  be  affected  by  the  sale  injoined,  as  it  is  only 
the  naked  ownership  of  the  property  that  is  sought  to  be  sold. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  injunction  herein  be  dissolved  with  ten  per  cent,  on  the 
amount  ii\joined  as  damages  and  costs  in  both  courts. 


No.  442. 
Andrew  J.  Williams  v.  E.  F.  Williams. 

Where,  in  defense  to  the  action,  it  was  alleged  by  the  advocate  appointed  to  represent  the 
debtor  who  absconded,  that  the  property  attached,  alUiongh  in  the  nunc  of  the  defend- 
ant, was  in  reality  the  property  of  a  commercial  firm  of  which  defendant  was  a  member, 
and  that  partnership  property  could  not  bo  attached : 

Held— Tliat  it  would  be  time  enoagh  to  pass  upon  this  defense,  when  made  by  some  one 
liaylng  an  interest  to  make  it,  to  wit :  one  of  the  partners,  or  a  creditor  of  the  firm,  if 
there  be  a  partnership. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne.    Trimble,  J.    Ellis  ds  Roberts ,  for  plaintiff  and  appellant 
</.  N,  Nelson,  for  defendant  and  appellee. 

LuDELiNG^  C.J.    This  is  an  attachment  suit  on  notes  executed  by  the 
defendant. 

The  advocate  a;)pointed  to  represent  the  debtor,  who  had  absconded, 
for  defense  to  the  action  alleged  that  the  property  attached,  although 
iu  the  name  ot  the  defendant,  was,  in  reality,  the  property  of  a  com- 
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mercial  Arm,  of  which  defendant  was  a  member,  and  that  partnership 
property  could  not  be  attached. 

It  will  be  time  enough  to  pass  npon  this  defense  when  it  is  made  by 
some  one  having  an  interest  to  make  it,  to  wit :  by  one  of  the  partners 
or  by  a  creditor  of  the  firm,  if  there  be  a  partnership. 

The  evidence  establishes  the  debt  sued  upon,  and  that  the  debtor 
had  absconded. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  avoided,  and  there  be  judgment  in  favor  of  the  plaintiff 
against  the  defendant  for  seven  thousand  and  thirty-four  dollars  and 
seventy-four  cents,  with  eight  per  cent,  per  annum  interest  from  the 
seventeenth  day  of  March,  1874,  on  six  thousand  dollars,  and  five  per 
cent,  per  annum  interest  on  the  sum  of  one  thousand  and  thirty-five 
dollars  from  judicial  demand,  and  costs  in  both  courts,  and  that  the 
property  attached  be  sold  to  satisfy  the  same,  according  to  law. 


No.  506. 
John  L.  Haroroyb  v.  A.  Flournot,  Sheriff,  et  al. 

The  exemption  of  one  hundred  and  sixty  ftoree  of  land  with  the  Improvementa.  tc^efther 
with  the  work  stock,  snppUea,  etc.,  mentioned  in  the  homestead  act  of  1899,  shows  that 
the  Intention  of  the  law  was  to  preserve  a  homestead  for  a  fltrmer,  in  order  tiiat  his 
family  might  be  supported  and  his  oocnpation  might  not  be  broken  up.  It  has  no  i^ipli- 
catlon  to  a  ease  like  this,  where  there  is  merely  a  house  and  lot  occupied  as  a  reeidenoe 
by  an  attorney  at  law. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.  H,  H.  Hargrove,  for  plaintiff  and  appellant.  A,  W.  O. 
Siek$,  for  defendant  and  appellee. 

Wtlt,  J.  The  plaintiff  borrowed  from  the  defendant,  Mrs.  R.  B. 
Bagland,  $4083  20  in  gold,  with  which  to  make  the  cash  payment  on  the 
purchase  of  a  dwelling  house  and  lot  of  ground  about  three-quarters 
of  a  mile  beyond  the  corporate  limits  of  the  city  of  Shreveport,  and 
executed  a  special  mortgage  to  secure  the  same.  This  lot  of  ground 
and  house  was  used  by  the  plaintiff  as  a  place  of  residence,  he  being 
occupied  in  the  practice  of  law  at  Shreveport. 

The  defendant,  Mrs.  Bagland,  sued  out  an  order  of  seizure  and  sale 
to  collect  the  money  thus  loaned,  and  the  plaintiff  injoined  the  execu- 
tion thereof,  claiming  the  benefit  of  the  homestead  act  of  1852. 

The  question  is,  is  the  property  thus  used  and  occupied  exempted 
from  seizure  by  said  actf  We  think  not.  The  exemption  of  one  hun- 
dred and  sixty  acres  of  land  with  the  improvements,  together  with  the 
-work  stock,  supplies,  etc.,  mentioned  in  the  act,  show  that  the  inten- 
tion of  the  law  was  to  preserve  a  homestead  for  a  farmer,  in  order  that 
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his  family  might  be  supported  and  his  ocoupation  might  Dot  be  broken 
up.  It  has  DO  application  to  a  case  like  this,  where  there  is  merely  a 
house  and  lot  occupied  as  a  residence  by  an  attorney  at  law.  This 
point  was  Id  principle  settled  in  the  case  of  Crilly  v.  Sheriff  et  al.,  25 
An.  219. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  the  de- 
fendants be  amended  so  as  to  allow  ten  per  cent,  general  damages  for 
suing  out  the  injunction,  and  as  thus  amended  let  it  be  affirmed,  appel- 
lant paying  costs  of  appeal. 

Rehearing  refused. 


No.  463. 

MoLLiE  E.  Livingston  v.  D.  C.  Morgan. 

The  evidence  in  this  case  shows  that  the  plantatioii  which  is  the  object  of  this  sait  was  pur- 
chased in  his  name,  for  the  benefit  of  plaintiff,  by  defendant,  who  was  the  agent  and 
attorney  at  law  of  plaintiff's  mother  and  tatrix,  then  absent  finom  the  State,  and  that 
he  expected  the  plaintiff  to  have  sufficient  funds  oat  of  the  saooession  of  her  grand&ther 
to  pay  the  note  given  by  him  for  the  price  at  the  maturity  tbereofl 

The  question  is :  Having  failed  to  collect  for  the  minor  funds  saflUcient  to  pay  said  note  at 
maturity,  was  defendant  justified  in  refusing  to  transfer  the  tiUe  to  plaintiff;  when  she 
returned  to  the  State*  was  emancipated  by  the  court,  and  tendered  to  him  the  note  whioh 
he  had  executed  for  the  land,  and  $500,  the  cash  he  had  paid  on  that  note,  with  interest 
on  said  payment  ? 

Held—That,  under  such  circumstances,  he  was  not  josUfled  in  refusing  to  transfer  the  title 
to  the  plaintiff. 

Whether  the  defenduit  had,  or  had  not,  special  authority  firom  the  court  to  buy  the  land  for 
the  minor  is  immaterial.  He  did  buy  lor  her,  he  agreed  to  convey  it  to  her  when  neoee- 
sary,  and  this  proposition  had  not  been  withdrawn  when  she  accepted  it  and  made  tlie 
tender. 

As  the  defendant  has  eigoyed  the  use  of  this  land  for  a  long  time,  he  is  not  entitled  to  Intereet 
on  the  amount  of  the  price  paid  by  him,  nor  is  plaintiff  bound  to  refond  the  aoMmnt  of 
the  taxes  paid  by  defendant. 

The  court  a  qua  erred  in  not  allowing  the  reconventional  demand  of  the  defendant  for  pro- 
fessional services  and  for  money  advanced  to  the  natural  tutrix  of  plaintiff  for  her  beneflt. 

APPEAL  from   the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.    Bay,  J.     Newton  &  Hall,  for  plaintiff  and  appellant. 
D.  0.  Morgan f  in  pr<ypria peraona,  appellee. 

Wyly,  J.  Ti*e  plaintiff,  an  emancipated  minor  and  sole  heir  of  R. 
D.  Livingston,  sues  the  defendant  to  compel  him  to  transfer  to  her  a 
certain  plantation  which  he  bought  at  the  succession  sale  of  her  father 
on  the  second  December,  1867,  on  twelve  months'  credit  for  (1551,  on 
the  ground  that  said  Morgan  was  the  general  agent  and  attorney  at  law 
of  her  mother,  her  natural  tutrix,  then  absent  from  the  State,  and  that 
he  bought  said  land  for  the  beneflt  of  plaintiff,  taking  the  title  in  his 
own  name  with  the  understanding  that  he  would  transfer  it  to  plaintiff 
when  necessary,  she  making  good  to  him  the  price  given  for  the  land. 
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'The  court  gave  jadgment  rctjeoting  plaintilTB  demand  and  she  has 
appealed.    It  will  be  oeoeasary  to  examine  the  evidence. 

G.  M.  Croxtan  testifieB :  ''  I  am  admiDistrator  of  the  estate  of  B.  D. 
Livingston,  deceased,  and  Mrs.  S.  C.  Livingston  is  coadministrator.  I 
applied  for  and  obtained  an  order  for  the  sale  of  the  land  belonging  to 
the  estate  of  R.  D.  Livingston,  deceased.  D.  C.  Morgan  became  the 
purchaser  of  the  land  at  the  sale,  and  it  was  my  understanding  that  it 
was  for  the  benefit  of  Mollie  E.  Livingston.  I  understood  so  from 
Oaptain  Morgan.  I  told  parties  that  it  was  to  be  bought  for  Mollie  £. 
Livingston.  That  was  the  understanding  between  me  and  Captain 
Morgan.  That  is,  if  the  land  did  not  sell  for  enough  to  pay  the  debts; 
if  it  did,  he  was  to  let  it  go.  The  debts  were  between  92500  and  (3000. 
I  have  been  on  the  place  frequently ;  $500  would  be  fair  average  rent 
for  the  place;  it  is  good  gum  land,  and  a  fair  average  yield  is  about  a 
bale  of  cotton  and  twenty-five  or  thirty  bushels  of  corn  per  acre." 

D.  C.  Morgau,   the  defendant,  testifies:    *'That  in   the  month  of 

March,  1866,  I  agreed  to  act  as  agent  for  S.  €.  Livingston,  tutrix  for 

the  minor  child  Mollie  E.  Livingston,  during  their  absence  to  the  State 

of  Alabama.    I  went  with  them  to  the  city  ot  New  Orleans,  and  my 

last  instructions  from  her  was  to  avoid  the  sale  of  the  land  belonging 

to  the  succession  of  her  husband,  R.  D.  Livingston,  the  land 'here  in 

•controversy.     In  1867  the  creditors  of  the  succession  of  R.  D.  Living- 

aton  became  clamorous  for  their  money,  and  the  laud  being  the  only 

property  belonging  to  the  succession  the  administrator  was  forced  to 

j^et  an  order  for  its  sale,  and  the  property  was  advertised  for  sale. 

These  facts  were  communicated  by  me  to  the  tutrix  by  letter.    I  ad- 

-dressed,  two  or  three  times,  letters  containing  the  facts  to  her  in 

Alabama.    I  stated  I  would  buy  the  land  if  it  did  not  sell  for  cash  and 

if  sold  on  a  credit ;  and  if  her  ward,  Mollie  E.  Livingston,  had  funds 

to  pay  for  the  same  at  the  time  of  the  maturity  of  the  obligation,  and 

if  she  would  take  the  necessary  steps  to  take  the  title,  that  I  would 

make  a  transfer  of  the  title  to  her.  This  proposition  I  made  once  or  twice 

before  the  sale  and  on  two  or  three  occasions  subsequent,  and  once  a 

-short  time  previous  to  the  maturity  of  thu  obligation  for  the  purchase 

price.    I  informed  the  tutrix  that  the  note  would  soon  mature  and  if 

she  wanted  to  avail  herself  of  my  proposition  she  must  be  ready  to 

meet  it;  that  if  I  had  the  debt  to  pay  I  would  certainly  want  to  retain 

the  title  to  the  land.    These  propositions  were  all  made  through  the 

mail  as  above  stated.    I  think  I  received  a  reply  to  some  of  those 

letters.    I  received  no  instructions  to  pay  the  note,  for  the  very  reason 

there  were  no  funds  available  for  the  same  that  I  knew  of.    I  received 

no  instructions  to  take  any  legal  steps  to  transfer  said  title,  by  advice 

of  a  family  meeting  or  otherwise.    The  purchase,  on  my  oart,  of  the 
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land  in  controversy  and  the  proposition  to  transfer  it  to  the  minor,  wai 
not  as  agent  of  the  minor,  bnt  as  a  friend  of  the  minor.  I  had  no 
authority  to  act  as  agent  to  make  said  purchase.  That  at  the  time  of 
said  purchase,  nor  at  the  time  of  the  maturity  of  the  obligation  of  the 
purchase  price,  nor  before  nor  since,  has  the  plaintiff  ever  had  in  my 
hands  one  dollar  belonging  to  her  or  the  tutorship.  At  the  close  of  the 
year  1869,  or  the  first  of  1870, 1  was  indebted  for  the  rent  of  land  to  the 
succession  of  Aaron  Livingston  something  over  three  hundred  dollars, 
which,  by  an  agreement  of  the  administrator  of  the  estate,  I  held  and 
retained  in  my  hands,  for  the  boDefit  of  the  tutorship ;  bnt  as  the  tutor- 
ship owed  me  then  a  large  amount  of  money  in  excess  of  these  rents  I 
considered  this  amount  compensatedj"  etc. 

On  cross-examination  this  witness  states :  ''  I  expected  to  have  funds 
in  my  hands  from  her  grandfather's  saccession,  sufficient  to  pay  the 
note  given  for  the  place  in  controversy.  I  have  never  paid  all  the  note 
given  for  the  land ;  only  paid  in  cash  the  amount  indorsed  on  the  back 
of  it  (9500)." 

From  the  foregoing  it  appears  that  the  defendant  bought  the  land  for 
the  benefit  of  the  plaintiff,  expecting  to  collect  funds  as  the  attorney 
of  plaintiff's  tutrix  from  the  succession  of  her  grandfiather,  ''sufficient 
to  pay  the  note  given  for  the  place  in  controversy,"  he  having  all  the 
business  of  the  tutorship  in  his  hands.  And  this  conclusion  is  con- 
firmed by  the  following  written  admissions  of  the  defendant,  which  are 
in  the  record : 

''Defendant  admits  that  on  or  about  the  second  day  of  December, 
A.  D.  1867,  he  wrote  a  letter  to  the  plaintiff,  she  being  at  the  time  in 
the  State  of  Alabama,  in  which  he  informed  her  that  the  land  in  con- 
troversy in  this  suit,  and  which  then  belonged  to  the  estate  of  her 
fiither,  R.  D.  Livingston,  deceased,  had  been  sold  on  that  day  (seeond 
December,  1867),  on  a  credit  of  twelve  months  for  fifteen  hundred  and 
fllty-one  dollars,  and  that  he  would  take  the  title  in  his  own  name  and 
can  transfer  the  same  to  her  (plaintiff)  when  necessary. 

'•  D.  C.  MORGAN." 

The  letter,  of  which  the  above  admissions  contain  the  substance, 
written  on  the  day  of  the  sale,  addressed  to  the  plaintiff,  then  a  minor 
child  at  school  in  the  State  of  Alabama,  taken  in  connection  with  the 
testimony  of  Croxton,  the  administrator  who  procured  the  order  of  sale, 
and  also  the  statement  of  Morgan,  the  defendant,  on  cross-emamina- 
tion,  show  beyond  doubt  that  the  land  was  purchased  by  Morgan  for 
the  benefit  of  plaintiff.  He  expected  the  plaintiff  to  have  sufficient 
funds  out  of  the  succession  of  her  grandfather  to  pay  the  note,  given  by 
him  for  the  price  at  the  maturity  thereof. 

Now  the  question  is,  having  failed  to  collect  for  the  minor  funds  snf- 
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floient  to  pay  the  note  at  maturity,  was  Morgan  justified  in  refusing  to 
transfer  the  title  to  the  plaintiff  in  September,  1870,  when  she  returned 
from  Alabama,  was  emancipated  by  the  court,  and  tendered  to  him  the 
note  which  he  had  executed  for  the  land  and  $500,  the  cash  he  had 
paid  on  that  note,  with  $60,  the  interest  on  said  payment?  We  are  of 
the  opinion  that  he  was  not  justified  under  the  circumstances  in  refus- 
ing to  transfer  the  title  to  the  plaintiff.  In  the  position  which  the 
defendant  occupied  towards  the  plaintiff  and  her  mother,  the  law 
exacted  from  him  the  utmost  good  faith.  He  had  been  put  in  charge 
of  all  their  business,  and  they  were  absent  from  the  State.  In  his 
letter  to  the  minor  on  the  day  of  the  sale,  according  to  his  written 
admissions  in  the  record,  he  informed  her  that  her  father's  place  had 
that  day  been  sold  on  a  credit  of  twelye  months  for  $1551;  *'  that  he 
had  taken  the  title  in  his  own  name  and  could  transfer  the  same  to  her 
when  necessary."  In  this  letter  there  was  no  condition  stipulated  upon 
the  happening  of  which  he  designed  keeping  the  land.  .  He  acknowl- 
edged that  the  purchase  was  for  the  plaintiff,  and  virtually  promised  to 
eonvey  it  to  her  when  necessary,  that  is  when  required. 

Whether  he  had  special  authority  from  the  court  to  buy  the  land  for 
the  minor  or  not  is  immaterial.    He  did  buy  for  her  and  agreed  to 
convey  it  to  her  when  necessary.    Until  the  minor  was  emancipated  in 
1870,  she  could  not,  independently  of  her  mother,  have  availed  herself 
of  the  proposition  made  by  the  defendant.   It  had  not  been  withdrawn 
when  she  accepted  it  and  made  the  tender.    Up  to  that  time  defendant 
seems  to  have  had  charge  of  all  her  business.    He  has  only  paid  five 
hundred  dollars  on  the  price.    If  the  creditors  were  clamorous  for  their 
money,  as  he  says,  and  therefore  forced  the  sale  of  the  land  upon  him, 
the  attorney  of  the  plaintiff  and  her  mother,  they  certainly  have  not 
displayed  much  zeal  in  collecting  from  him  the  price;  for  he  still  holds 
two«thirds  of  the  price,  and  has  enjoyed  the  use  of  the  plantation  since 
December,  1867,  and  the  value  of  the  rent  is  proved  to  be  $500  per 
annum.    If  the  defendant  acted  as  a  friend,  as  he  says,  in  buying  in  the 
property  for  the  plaintifi^,  like  a  friend  and  faithful  attorney  he  should 
have  cheerfully  transferred  it  to  her  when  tendered  the  price,  because 
he  had  then  enjoyed  the  use  of  the  property  for  several  years,  the  rent 
of  which  up  to  that  time  was  doubtless  worth  as  much  as  the  price  at 
-which  the  property  had  been  adjudicated  to  him.    The  fact  that  the 
defendant  was  able  to  buy  in  that  valuable  plantation  at  the  paltry 
Bam  of  $1551,  and  that  he  has  been  permitted  for  so  many  years  to  re- 
tain in  his  bands  the  greater  part  of  the  price,  in  the  midst  of  clamorous 
creditors,  makes  it  highly  probable  that  the  defendant  gained  this  great 
bargain  and  this  long  indulgence  in  paying  the  price,  by  reason  of  the 
understanding  at  the  sale  and  with  the  administrator  that  the  purchase 
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was  for  Mollie  £.  LiyingstoD,  the  miDor  daaghter  of  the  deeeaaed. 
Competition  woald  hwrdly  be  so  great  at  a  probate  sale,  where  it  was 
reported  that  a  minor  child,  through  a  friend,  was  bidding  and  was 
seeking  to  bny  in  the  home  of  her  father. 

The  defendant,  the  attorney  of  the  plaintiff,  bad  no  right  to  use  the 
position  be  occapied  by  reason  of  his  employment  for  his  own  advan- 
tage and  to  the  prejudice  of  his  client,  for  whom  he  bought  the  land, 
taking  the  title  in  his  own  name  and  agreeing  to  transfer  it  to  her 
'*  when  necessary,"  that  is  when  required.  In  law  and  in  equity  the 
defendant  is  bound  to  transfer  the  title  to  the  plaintiff.  4  M.  409 ;  14 
An.  632. 

As  the  defendant  has  enjoyed  the  use  of  the  land  he  is  not  entitled  to 
interest  on  the  amount  of.  the  price  paid  by  him,  nor  is  plaintiff  bound 
to  refund  the  amount  of  the  taxes  paid  by  the  defendant.  The  court 
erred  in  not  allowing  the  reconvention al  demand  of  the  defendant  and 
settling  at  once  the  controversy  between  the  parties.  The  demand  is 
for  professional  services  and  for  money  advanced  to  the  natural  tutrix 
of  plaintiff  for  her  benefit,  amounting  in  the  aggregate  to  $2485  75,  and 
it  is  established  by  the  evidence  in  the  record.  Included  in  this  is  a 
note  for  one  hundred  dollars  in  gold,  given  by  plaintiff's  tutrix  on  the 
eighth  March,  1866.  From  this  reconventioiial  demand  must  be  de- 
ducted $450,  the  amount  collected  for  rent  of  the  Aaron  Livingston 
place,  and  from  Wright,  by  the  defendant  for  plaintiff. 

It  is  therefore  ordered  that  there  be  judgment  in  favor  of  plaintiff 
requiring  the  defendant  to  transfer  the  title  of  the  land  in  controversy 
in  this  case  to  her  on  tendering  to  him  the  note  executed  for  the  pricCi 
together  with  the  sum  paid  by  him  on  said  note,  or  on  tendering  the 
whole  price,  if  the  defendant  has  paid  it.  It  is  further  ordered  that 
there  be  judgment  in  favor  of  the  defendant  against  the  plaintiff  for 
one  hundred  dollars  in  gold,  with  eight  per  cent,  interest  from  March 
8,  1866 ;  also  for  the  further  sum  of  nineteen  hundred  and  thirty-five 
dollars  and  seventy-five  cents,  with  five  per  cent,  interest  on  twelve 
hundred  and  thirty-five  dollars  and  seventy -five  cents  thereof  from 
eighteenth  October,  1870;  and  with  eight  per  cent,  interest  on  seven 
hundred  dollars  thereof  from  the  eighth  day  of  March,  1866.  It  is 
further  ordered  that  the  appellee  pay  costs  of  appeal;  that  defendant 
pay  costs  of  the  principal  demand  in  the  lower  court,  and  plaintiff  pay 
costs  of  the  reconventional  demand. 
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No.  433. 
Mrs.  Sarah  Richardson  v.  B.  H.  DnmaRATB,  Sheriff  et  al. 

The  Judge  a  quo  did  not  err  in  refbslng  to  allow  the  plaintiff  to  take  a  Judgment  by  de&ult 
on  the  supplemental  petition  which  had  been  filed  by  her,  in  which  she  set  forth  addi- 
tional reasons  why  an  injunction  should  Issue.  The  allegations  were  not  sworn  to.  Ad- 
mitting that  a  supplemental  petition  to  an  application  for  an  injunction  is  permissible, 
which  it  is  not  necessary  to  determine  in  this  instance,  still  the  truth  ol  the  allegations 
in  the  supplemental  petition  should  be  sworn  to. 

Before  proceeding  to  trial,  plaintiff  moved  that  the  rule  taken  upon  her  by  Pargoud,  to  prove 
the  truth  -of  her  allegations  in  a  summary  manner,  should  be  considered  as  an  answer. 
The  Judge  did  not  err  in  refusing  the  motion.  Defendsot  had  the  right  to  call  upon  the 
plaintiff  to  verify  the  truth  of  her  allegatione  without  an  answer. 

Defendant  having  testified  that  he  had  received  account  sales  for  all  the  cotton  which  had 
been  sent  to  him  by  plaintiff,  and  that  he  had  delivered  the  same  to  his  attorneys  who 
were  then  in  court,  was  asked  to  produce  them.  This  was  ol]tJo<sf^  to  by  defendant. 
The  objection  was  correctly  sustained  under  article  140  of  t^e  Code  of  Practice.  Be- 
sides, there  are  account  sisles  in  the  record  regarding  five  hundred  and  twenty-nine 
bales  of  cotton,  which  is  all  the  cotton  received  by  the  defendant  from,  the  plalntifll 

The  plaintiff's  allegations  charge  the  defendant  with  bad  faith  and  fraud.  Under  the  plead- 
ings these  were  allegations  which  it  devolved  upon  her  to  establish,  and  if  she  had  not 
done  so,  perhaps  the  defiandant  might  have  contented  himself  with  leaving  the  case 
where  she  did,  but  there  is  no  reason  why,  it  he  chose,  he  should  not  be  allowed  to  show 
by  positive  testimony  that  such  grave  charges  against  his  honesty  and  honor  were  with- 
out foundation.  The  Judge  a  q-uo  did  not  err  in  permitting  him  to  do  so,  and  overmliBg 
plaintiff's  ol^ection  to  the  introduction  of  such  testimony. 

On  the  trial,  plaintiff's  counsel  moved  the  court  to  continue  the  case  to  enable  her  to  procure 
her  testimony,  or  that  they  might  be  permitted  to  send  fbr  her,  she  being  only  a  short 
distance  ftom  the  courthouse.  The  Judge  properly  refused  and  ordered  them  to  proceed. 
Plaintiff  had  not  been  subpenaed  as  a  witness,  and  there  was  no  process  by  which  her 
attendance  could  have  been  compelled.  If  she  had  intended  to  be  heard  in  her  own 
behalf,  she  should  have  been  present  to  testify  when  the  time  oame. 
The  testimony  offered  by  plaintiff  to  show  that  other  persons  than  Pargoud  bad  famished 
her  with  supplies  and  made  improvements  on  her  plantation,  was  properly  rejected  as 
irrelevant.  It  did  not  follow  that  the  defendant  had  not  done  the  same  for  her. 
The  Judge  a  quo  did  not  err  in  not  allowing  the  defendant  to  open  and  close  the  fu-gument. 
This  right  belongs  to  the  plaintiff  in  injunction.  Neither  did  he  err  in  permitting  the 
plaintiff  to  call  for  papers  necessary  to  make  out  her  case,  atter  the  entry  had  been  made 
on  the  minutes  that  the  testimony  was  closed.  This  was  a  matter  entirely  within  his 
diaeretion. 
It  ia  fislse  doctrine  to  say  that,  where  a  factor  who  has  made  advances  to  a  planter,  and  who 
has  a  mortgage  upon  his  plantation  to  secure  an  antecedent  debt,  receives  the  crop  of 
the  planter,  the  proceeds  of  the  crop  must  be  imputed  first  to  the  payment  of  the 
mortgage  debt,  the  residue  going  to  discharge  the  debt  incurred  for  supplies.  The 
privilege  rests  upon  the  crop,  and  thia  privilege  the  crop  must  first  discharge  before  any 
part  of  it  may  be  applied  to  uiy  other  obligation. 

APPEAL  lioii)  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.  Bay,  J.  Morrison  <&  Fivrmer,  D,  N,  Barrow,  for  plaintiff 
and  appellant.  S.  P.  M,  MoEnery,  Jtc.  O.  Oohh,  for  defendant  aud  ap- 
pellee. 

HoROAN,  J.  Buckner,  tutor,  was  a  mortgage  creditor  of  the  late  J. 
T.  Richardson.  So  was  J.  Frank  Pargoud.  Buckner  foreclosed  his 
mortgage.  Pargoud  bought  the  property — the  Ingleside  plantation. 
Tbis  on  the  fifth  September,  1868.  On  the  twelfth  November,  1868, 
Pargoud  addressed  to  the  plaintiff  the  following  note : 
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*' Lower  PlaDtatdoo,  November  12, 1868. 
*'  Dear  Madam — When  I  purchased  the  property  known  as  Ingleaide 
Plantation,  and  belonging  to  the  late  J.  N.  T.  Richardson,  yon^  hus- 
band, I  had  no  other  intention  but  to  secure  what  he  owed  me.  There- 
fore  I  take  pleasure  in  informing  you  that  if  at  once  the  amount  due 
me,  with  eight  per  cent,  interest,  will  be  paid  by  yourself  or  by  any 
one  in  your  name,  the  property  will  be  yours  again.  Hoping  this  will 
meet  with  your  approval. 

''  I  am,  madam,  respectfully  and  truly  yours, 

J.  FRANK  PARGOUD, 
Mrs.  Sarah  Richardson,  her  plantation.'' 

Mrs.  Richardson  remained  on  the  plantation,  working  the  same. 
Pargoud  fui^nishing  her  the  money  and  supplies  necessary  thereto. 

On  the  thirtieth  October,  1871,  Pargoud  wrote  to  Mrs.  Richardson, 
telling  her  that,  in  the  interest  to  them,  and  still  more  to  her  daughter, 
it  was  time  for  him  to  sell  to  her  the  Ingleside  plantation.  His  propo- 
sition was  to  sell  it  for  one-half  of  the  debt  which  it  owed  him  cash, 
and  the  balance  at  twelve  months.  The  debt  he  states  to  be  between 
$34,000  and  $35,000. 

On  the  ninth  November,  1871,  he  wrote  to  her  again  upon  the  same 
subject.  In  this  letter  he  states  the  indebtedness  of  the  plantation  to 
be  $28,406  54,  and  he  proposed  to  sell  it  to  her  for  that  amount— 
$10,000  cash  and  the  balance  in  four  notes,  payable  in  one,  two,  Uiree 
and  four  years.  In  case  the  cash  payment  of  $10,000  is  made,  he  pro- 
poses to  deduct  the  year's  interest  on  $28,606  54,  which,  he  states, 
will  amount  to  near  $2,000. 

On  the  twenty-seventh  December,  1871,  Pargoud  sold  to  Mrs.  Ridi- 
ardson  the  Ingleside  plantation  for  $28,400.  The  terms  were,  one 
note  for  $10,400,  payable  on  the  first  January,  1873,  and  the  balanoe 
in  four  equal  annual  installments  ot  $4500  each,  with  interest  at  eight 
per  cent,  per  annum  from  date  until  paid.  To  secure  the  payment  of 
these  notes,  a  mortgage  on  the  property  sold  was  reserved.  The  first 
note  was  not  paid  at  maturity.  Pargoud  obtained  an  order  of  seizare 
and  sale.    Mrs.  Richardson  injoined. 

The  allegations  upon  which  the  injunction  issued  are,  that  when  Par- 
goud purchased  the  Ingleside  plantation  the  debt  due  to  him  was 
$28,000;  that  before  the  purchase  it  was  understood  and  agreed  that 
he  should  become  the  purchaser  in  order  to  secure  to  him  the  payment 
of  his  debt;  that  in  accordance  with  this  agreement  Pargoud  furnished 
his  counter  letter,  in  which  the  foregoing  agreement  was  acknowledged; 
that  she  has  paid  the  debt  for  which  she  has  been  sued;  that  during 
the  years  1869, 1870  and  1871  she  held  possession  of  the  property;  that 
she  made  large  crops  of  cotton  and  other  produce  thereon,  all  of  which 
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was  delivered  to  Pargoud  to  be  applied  to  the  liqaidation  and  payment 
of  the  indebtedoess,  and  which,  if  they  had  been  justly  and  legally 
applied,  would  have  canceled  and  annulled  the  whole  of  this  indebted- 
ness; that  in  the  years  above  set  forth  she  delivered  to  Pargoud  about 
&ve  hundred  and  seventy  bales  of  cotton,  which  sold  for  more  than 
$50,000,  all  of  which  was  received  by  him,  and  which,  if  legally  a'p- 
plied,  would  have  extinguished  the  mortgages  and  claims  then  existing 
on  the  property;  that  Pargoud  never  furnished  her  with  any  detailed 
account  of  the  manner  in  which  he  disposed  of  her  cotton;  that  on  the 
ninth  November,  1871,  Pargoud  fraudulently  and  erroneously  repre- 
sented that  the  indebtedness  amounted  to  $28,406  54,  and  then  pro- 
posed to  transfer  to  her  the  plantation  for  that  amount,  which  she 
finally  agreed  to.  She  avers  that  but  for  fraudulent  concealment  by 
Pargoud  of  the  true  statement  of  her  accounts,  and  but  for  his  false 
representations  that  the  original  mortgage  claims  still  subsisted,  when 
in  truth  they  had  been  extinguished  by  legal  imputation  of  the  funds 
received  by  him  during  the  years  1868, 1869,  1870  and  1871,  she  would 
not  have  executed  the  mortgage,  but  would  have  required  him  to  com- 
ply with  the  conditions  of  his  counter  letter  and  to  make  her  a  title  to 
the  property,  and  left  him  to  pursue  his  legal  rights  for  any  other  in- 
debtedness, or  the  settlement  of  any  other  accounts  that  might  have 
existed  between  them ;  that  on  these  false  and  fraudulent  representa- 
tions, believing  she  could  not  enforce  her  counter  letter  on  account  of 
the  original  indebtedness  not  being  paid,  she  was  imposed  upon,  and 
consented  to  secure  the  said  debt  of  $28,406  54.  She  avers  that  a  true, 
just  and  legal  statement  of  the  accounts  between  Pargoud  and  herself 
will  show  that  the  amount  due  by  her  did  not  amount  to  $28,406  54, 
by  fully  the  amount  now  sought  to  be  recovered  from  her,  and  there- 
fore that  her  property  can  not  be  sold  to  pay  the  same. 

Pargoud,  representing  that  the  injunction  was  obtained  without 
bond,  and  that  the  allegations  in  the  petition  therefor  were  false,  took 
a  rale  upon  the  plaintiff  to  show  cause  why  she  should  not,  within  ten 
days  after  notice,  prove  the  truth  of  the  allegations  contained  in  her 
petition  in  a  summary  manner.  Citation  issued  as  prayed  for,  return- 
able on  the  second  day  of  the  following  term,  general  or  special,  of 
the  court,  and  after  hearing  the  injunction  was  dissolved.  Plaintiff 
appeals. 

Ttie  litigation  seems  to  have  been  violently  contested,  and  the  record 
eomes  to  us  crowded  with  bills  of  exceptions,  which  we  proceed  to 
consider. 

The  judge  did  not  err  in  refusing  to  allow  the  plaintiff  to  take  a 
judgment  by  deiault  on  the  supplemental  petition  which  had  been 
filed  by  her  on  the  sixteenth  August,  1873,  in  which  she  set  forth  addi- 
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tioDal  reasoQB  why  an  injaDctioD  should  issue.  The  allegationB  were 
not  Bworo  to.  Admitting  that  a  sapplemental  petition  to  an  applica- 
tion for  an  injunction  is  permissible,  which  it  is  not  necessary  for  ai 
now  to  determine,  still  the  truth  of  the  allegations  in  the  supplemental 
petition  should  be  sworn  to. 

Before  proceeding  to  trial,  plaintiff  moved  that  the  rule  taken  by 
Pargoud  should  be  considered  as  an  answer.  The  judge  did  not  err 
in  refusing  the  motion.  Defendant  had  the  right  to  call  upon  tlie 
plaintiff  to  verify  the  truth  of  her  allegations  without  an  answer. 

Defendant  having  testified  that  he  had  received  account  sales  for  all 
the  cotton  he  had  received  from  plaintiff,  and  that  he  had  delivered 
the  same  to  his  attorneys,  who  were  then  in  court,  was  asked  to  pro- 
duce  them.  This  was  objected  to  by  the  defendants.  The  objection 
was  correctly  sustained  under  article  140  of  the  Code  of  Practice.  Be- 
sides, there  are  account  sales  in  the  record  regarding  five  hundred  and 
twenty-nine  bales  of  cotton,  which  is  all  the  cotton  received  by  the 
defendant  from  the  plaintiff. 

Defendant  was  asked:  ''Did  you  ever  furnish  to  Mrs.  Richardson  a 
detailed  account  showing  how  her  account  stood  with  yon  from  time 
to  time  on  your  books,  and  showing  the  dates,  names  and  items,  and 
amounts,  credits  and  debts,  interest  and  commissions?"  To  which  he 
answered :  '*  I  gave  Mrs.  Richardson  at  several  times  details  of  what  I 
had  purchased  for  her,  according  to  her  orders,  and  price  of  the  arti- 
cles. Accounts  of  merchants  in  Monroe  she  had  directly  from  them,  I 
paying  the  accounts  after  her  order.  This  is  all  my  answer."  He  was 
also  asked :  *'  Were  these  statements  of  items  furnished  by  you  con- 
tained in  an  account  showing  a  succession  of  charges,  debts  and  cred- 
its, or  were  they  in  separate  statements f'^  To  which  he  answered: 
*'  Whenever  any  of  the  goods  Mrs.  Richardson  ordered  came,  they  were 
delivered  to  her  and  at  the  price  sent  to  her,  in  order  that  she  might 
know  what  they  cost ;  and  when  they  were  on  separate  bills  from  mine 
the  bills  were  sent  to  her,  as  the  goods  were  landed  at  some  place 
designated  by  her  in  Monroe.  As  far  as  I  can  remember  the  goods  were 
landed  once  or  twice  at  Chamberlain's  warehouse."  Upon  each  of  the 
foregoing  answers  being  made,  counsel  for  plaintiff  moved  that  the  wit- 
ness be  required  to  answer  the  questions  over,  as  his  answers  were  not 
responsive.  The  judge  refused,  and  we  think  correctly,  as  it  appears 
to  us  that  the  questions  were  substantially  answered.  If  plaintiff  had 
wished  more  categorical  answers,  the  questions  should  have  been  more 
categorical.  If  she  wished  to  know  whether  the  defendant  had  far- 
Dished  her  with  detailed  accounts  showing  the  number  of  bales  of 
cotton  he  had  received  for  her  account ;  the  price  they  sold  for ;  what 
had  been  done  with  the  proceeds ;  what  commissions  had  been  charged* 
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etc.,  it  woald  have  been  easy  to  have  asked  the  qnestitfn,  so  that  the 
answer  would  Deoessarily  have  informed  the  court  of  the  fact  she 
desired  to  elicit. 

Defendant  was  allowed  to  introduce  evidence  to  prove  that  he  had 
furnished  plaintiff  with  supplies,  paid  her  personal  expenses,  taxes, 
repairs,  and  improvements  on  the  Ingleside  plantation,  to  the  amount 
of  all  the  cotton  he  had  ever  received  of  the  plaintiff.  To  the  infro- 
dnctiou  of  this  testimony  the  plaintiff  objected  on  the  ground  that  he 
had  not  alleged  the  same,  and  that  to  allow  him  to  make  the  proof  was 
taking  her  by  surprise,  and  deprived  her  of  an  opportunity  of  being 
prepared  with  evidence  to  rebut  whatever  proof  he  might  adduce,  and 
that  this  evidence  was  not  offered  in  rebuttal  of  anything  offered  by 
her. 

The  plaintift's  allegations  are  distinct  that  defendant  received  cotton 
belonging  to  her,  and  that  if  the  proceeds  thereof  had  been  properly 
applied  his  debt  would  have  been  paid,  and  he  is,  in  terms,  charged 
with  bad  faith  and  fraud.  Under  the  pleadings  there  were  allegations 
which  it  devolved  upon  her  to  establish,  and  if  she  had  not  done  so, 
perhaps  the  defendant  might  have  been  justified  in  contenting  himself 
with  leaving  the  case  where  she  didi  But  we  see  no  reason  why  he, 
if  be  chose,  should  not  be  allowed  to  show  by  positive  testimony  that 
such  grave  charges  against  his  honesty  aud  honor  were  without  founda- 
tion, and  we  do  not  think  that  the  judge  erred  in  permitting  him  to 
do  so. 

On  the  trial  plaintiff's  counsel  moved  the  court  to  continue  the  case 
until  Monday  in  order  to  enable  them  to  procure  her  testimony,  or 
that  they  might  be  permitted  time  to  send  for  her,  she  being  only  a 
short  distance  from  the  courthouse.    The  judge  refused  and  ordered 
them  to  proceed.    A  messenger  was  dispatched  after  the  plaintiff,  but 
before  she  reached  the  courtroom  the  evidence  was  closed.    To  this 
action  of  the  judge  plaintiff  reserved  a  bill.    The  judge  did  not  err. 
Plaintiff  had  not  been  subpenaed  as  a  witness,  and  there  was  no  process 
by  which  her  attendance  could  have  been  compelled.    If  she  had  in- 
tended to  be  heard  in  her  own  behalf  she  should  have  been  present  to 
testify  when  the  time  came — her  proximity  to  the  courthouse  is  no 
reason  why  she  should  have  been  sent  for.    The  same  principle  would 
apply  if  she  had  been  at  the  other  end  of  the  parish.    The  question 
is  whether  she  had  the  right  to  have  the  case  postponed  in  order  to 
gi've  her  an  opportunity  of  being  heard.    She  unquestionably  had  not 
the  right,  and  the  judge  did  not  therefore  err  in  refusing  to  continue 
or  postpone  the  case  on  account  of  her  absence. 

Plaintiff  offered  two  witnesses  to  prove  that  they  had  worked  on  the 
In^^eside  plantation,  furnishing  materials  to  the  defendant,  and  to 
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prove  by  them  what  baildings  had  been  put  up  by  them  and  what 
repairs  they  had  made,  for  the  purpose  of  rebattiog  the  testimony  of 
Pargoad  and  others  with  regard  to  the  improvements  made  apoD  the 
place,  for  which  he  had  paid  large  sums  of  money.  The  judge  conectly 
rejected  the  testimony.  It  was  irrelevant.  They  might  have  doDe  a 
great  deal  of  work  on  the  plantation,  bat  whatever  work  they  did  did 
not  establish  the  fact  that  Pargoud  had  not  paid  for  the  improvements 
which  he  swears  to. 

The  jadge  erred  in  refusing  to  allow  the  witness,  Scarboroagh,  to 
testify  as  to  what  Pargond  stated  to  Q-oodrich  with  reference  to  the 
correctness  of  the  accounts  between  himself  and  Mrs.  Richardson.    Bat 
his  evidence,  if  admitted,  would  not  have  controlled  the  case  or 
affected  the  result,  and  we  will  not  therefore  remand  it  on  that  point. 
Neither  did  he  err  in  refusing  to  permit  Milliard  and  others  to  prove 
that  they  were  laborers,  working  on  shares  on  the  Ingleside  plantation 
daring  the  years  1869,  1870, 1871,  and  that  Pargoud  furnished  them 
with  no  supplies.    Their  testimony,  if  received,  would  not  have  re- 
butted the  testimony  of  Pargoad  that  he  had  furnished  the  supplies  he 
charged  for.    The  testimony  is,  that  the  Ingleside  plantation  wu 
worked,  in  part,  on  shares }  part  of  the  land  was  rented,  and  part  wu 
cultivated  with  hired  labor.     Nor  do  we  find  any  error  in  the  judge's 
refusal  to  admit  the  account  of  S.  Meyer  in  evidence.    It  would  have 
had  no  effect  if  it  had  been  received.     Because  the  plaintiff  procured 
supplies  from  Meyers  it  does  not  follow  that  she  did  not  procure  them 
from  the  defendant  also. 

Pargoud  was  asked  by  plaintiff  whether  he  had  not  supplied  aod 
furnished  money,  plantation  supplies,  mules  and  other  things  necessary 
for  carrying  on  a  plantation,  to  Mrs.  Wilson,  Mrs.  Mason,  J  D.  Me- 
Enery,  J.   G.   Wilderson,   Holmes,  Umberly,   R.  Wilderson   and  P. 
Ranson,  on  the  same  terms  on  which  he  had  furnished  the  Ingleside 
plantation.    The  judge  did  not  err  in  refusing  to  permit  this  question 
to  be  answered.    If  answered  we  do  not  see  that  it  would  have  proved 
anything  beyond  the  fact  that  the  defendant  was  willing  to  assist  his 
neighbors.    It  would  not  have  rebutted  the  testimony  of  the  defendant 
that  he  furnished  supplies  to  the  plaintiff.     On  the  contrary,  the  state- 
ment in  this  regard  in  the  bill  seems  to  be  an  admission  that  he  did 
furnish  her  with  supplies,  and  thus  does  away  with  the  idea  conveyed 
by  her  other  bills  that  the  defendant  did  not  furnish  them. 

The  judge  did  not  err  in  not  allowing  the  defendant  to  open  and 
close  the  argument.  This  right  belongs  to  the  plaintiff  in  injunction. 
Neither  did  he  err  in  permitting  the  plaintiff  to  call  for  papers  neces- 
sary to  make  out  her  case,  after  the  entry  had  been  made  on  the  min- 
utes that  the  testimony  was  closed.  This  was  a  matter  entirely  within 
his  discretion. 
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SeriaUm^  we  have  taken  up  the  bills  of  exception.  Haying  disposed 
of  them,  we  now  tnrn  to  the  case  on  its  merits. 

Pargoad's  letter  of  the  twelfth  ot  November,  1868,  to  Mrs.  Riohardson, 
was  a  proposition  to  convey  to  her  the  Ingleside  plantation  npon  cer- 
tain conditions.  It  is  evident  that  Mrs.  Richardson  accepted  the  pro- 
position, as  she  remained  in  possession  of  the  property.  The  conditions 
were  that  the  transfer  shonld  be  made  whenever  the  debt  due  thereon 
to  him  should  have  been  paid.  Matters  remained  in  this  state  until 
the  thirtieth  of  October,  1871,  when  Pargond  wrote  to  her,  telling 
her  that  it  was  best  he  shonld  sell  her  the  plantation.  In  this 
letter  he  proposed  certain  terms  of  sale.  On  the  ninth  of  November, 
of  the  same  year,  he  again  wrote  to  her.  In  this  letter  he  states  the 
indebtedness  of  the  place  to  be  t28,4<l6  54,  and  he  proposed  to  sell  it 
to  her  for  that  sum,  $10,000  to  be  paid  in  cash,  and  the  balance  in  four 
«qQal  annual  installments. 

On  the  twenty-seventh  December,  1871  he  sold  the  plantation  to  her 
for  $28,000,  $10,000  payable  on  the  first  of  Jannary,  1873,  and  the 
balance  in  four  equal  annual  installments.  The  first  note  was  not  paid. 
Executory  process  issued  upon  it.  Then  came  this  injunction.  Error 
on  the  part  of  the  plaintiff,  fraud  on  the  part  of  the  defendant,  and 
improper  application  of  her  funds,  are  the  alleged  grounds  npon 
which  the  injunction  rests. 

When  Pargoud  purchased  the  Ingleside  plantation,  the  debt  due  to 
him,  added  to  the  one  he  controlled,  amounted  to  $27,366.  When  Mrs. 
Richardson  retained  the  property  under  his  letter  of  the  tweUth  of 
November,  1868,  she  appears  to  have  been  unable  to  make  the  neces- 
sary arrangements  for  getting  plantation  supplies.  Pargoud  then  came 
to  her  assistance  and  furnished  them.  This  he  continued  to  do  for 
several  years.  She  sent  him  her  cotton,  which  he  sold.  The  amount 
received  by  him  exceeded  the  amount  of  his  debt,  and  the  main  theory 
upon  which  the  plaintiff  relies  in  support  of  her  claim  is  that  the  money 
received  by  him  should  have  been  imputed  to  the  payment  of  the 
original  debt.  In  other  words,  and  indeed  in  almost  the  terms  of  her 
petition,  that  the  mortgage  should  have  been  paid  out  of  the  proceeds 
of  her  crops,  leaving  whatever  sum  might  be  due  ior  the  advances 
w'hich  enabled  her  to  make  the  crops  a  matter  to  be  settled  afterwards. 
Bat  the  parties  occupied  two  positions  towards  each  other.  One  was 
that  of  debtor  and  creditor,  the  other  principal  and  factor.  The  cred- 
itor was  secured  by  mortgage ;  the  factor  was  secured  by  privilege 
upon  such  produce  as  had  been  made  with  the  moneys  and  supplies 
farnished  by  him.  One  debt  was  secured  by  a  con vention ;  the  other 
was  secured  by  the  law,  and  both  were  independent  one  of  the  other. 
It  is  therefore  false  doctrine  to  say  that,  where  a  factor  who  has  made 
42 
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advanoeB  to  a  planter,  and  who  has  a  mortgage  upon  his  plantation  to 
secure  an  antecedent  debt,  receives  the  crop  of  the  planter,  the  pro- 
ceeds of  the  crop  mnst  be  impnted  first  to  the  payment  of  the  mort- 
gage debt,  the  residne  going  to  discharge  the  debt  incarred  for  supplies^ 
The  priTilege  rests  apon  the  crop,  and  this  privilege  the  crop  mast 
first  discharge  before  any  part  of  it  may  be  applied  to  any  other  obli- 
gation. 

The  error  complained  of  is  that  she  was  misinformed  as  to  the  state 
of  her  accoants  with  the  defendant  when  she  agreed  to  give  the  price 
she  contracted  to  give  for  the  plantation.  The  evidence  does  not 
establish  this  fact.  It  is  in  evidence  that  she  had  access  to  the  defend- 
ant's books,  in  which  her  accounts  were  kept;  that  she  frequently 
examined  them;  that  such  errors  as  were  pointed  oat  by  her  were 
corrected.  It  does  not  seem  to  us  that  after  the  letter  of  the  ninth 
November,  in  which  the  indebtedness  is  stated,  was  received  by  her, 
and  after  she  made  the  purchase  for  the  amount  therein  stated,  with 
the  exception  of  a  few  handred  dollars,  she  can  not  now  say  that  there 
was  error  in  the  price  or  her  indebtedness. 

Neither  do  we  see  any  evidence  upon  which  to  sapport  the  allega- 
tioos  of  fraud  which  are  contained  in  the  petition.  The  affirmative  of 
this  giave  a<cnsation  was  on  the  plaintiff,  and  neither  she  nor  any  of 
her  witnesses  have  established  any  fact  upon  which  such  an  allegation 
could  properly  rest.  The  record  satisfies  us  tliat  instead  of  attempting 
to  despoil  the  plaintiff,  he  has  been  endeavoring  to  befriend  her; 
offering  to  convey  to  her  property  which  he  was  not  bound  to  convey; 
furnishing  her  with  money  and  supplies  as  she  called  for  them  after 
she  had  failed  to  get  them  elsewhere ;  selling  her  the  property  entirely 
on  credit,  and  receiving  her  tlianks — as  we  find  them  expressed  io  her 
letters — until  he  exacted  a  performance  of  her  contract.  Under  these 
drcnmstances  the  district  judge  did  not  err  when  he  dissolved  the 
injunction  which  kept  him  out  of  his  rights. 

Judgment  affirmed. 

Rehearing  refused. 


No.  488. 
S.  Q.  C.  Stafford,  Tutor,  t;.  Wm.  L.  Peabsok  and  R.  F.  Williams. 

Tobacco,  pipes,  whisky,  cards,  perfumery,  etc.,  etc.,  are  in  no  aense  mpplies  neeesMoy  to 
make  a  crop.    For  anoh  snpplies  the  law  allows  no  priTilege. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Kich- 
land.    J7ay,  J.    Todd  d  Potts,  for  plaintiff  and  appellee.     J*.  P. 
Siubbs,  for  defendants  and  appellants. 
Wtlt,  J.    The  defendants  appeal  from  the  judgment  against  them 
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for  $2085  45,  with  recognition  of  furnisher  of  sapplieB  privilege  on 
their  crops. 

They  assign  as  error  ot  law  that  of  the  accoant  sued  on,  itetUB 
amounting  in  the  aggregate,  to  $*'^7d  98.  were  not  necessary  supplies; 
and  therefore,  the  privilege  to  that  extent  should  be  reduced.  The 
items  objected  to,  consisting  mainly  of  tobacco,  pipes,  whisky,  cards, 
perfumery,  etc  ,  etc.,  are  in  no  sense  supplies  necessary  to  makeacrop. 
23  An.  469.     For  such  supplies  the  law  allows  no  privilege. 

It  is  therefort^  ordered  that  the  juds:ment  be  amended  by  reducing 
the  amount  of  the  privilege  three  hundred  and  seventy  eight  dollars 
and  ninety-eight  cents,  and  ^s  thus  amended  let'  it  be  affirmed^  ap- 
pellee paying  costs  of  appeal. 


No.  509<-Xo.  8383,  8454,  8606— consolidated. 
Hoss  &  Er.DBR,  Administrator  v,  Gbobgb  J.  Jonbs. 

As  the  adminifitrator  of  an  estate  can  not  bind  the  estate  he  represents  ex  contractu,  withool 

thf  authority  of  the  Jndge,  the  estate  can  not  be  bonnd  by  a  breach  thereol. 
The  plea  of  payment  and  that  ot  novation  are  inconsistent.    A  debt  paid  can  not  be  novated* 

There  is  nothing  to  novate.  • 

An  administrator  has  no  power  to  novate  a  debt  due  to  the  saocession  under  his  chargi^ 

without  at  least  having  been  authorized  to  do  so. 
Under  no  olroumstanoes  can  the  administrator  of  an  estate  take  in  payment  of  the  rent  at 

property  a  draft  payable  at  the  end  of  the  lease,  and  thus  give  up  tlie  privilege  whieh  tte 

esti^  he  represents  has  on  the  growing  crop. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney^  J.    Egan  <&  WUe,  Land  dt  Taylor^  for  plaintiffs  and  ap- 
pellees,   liutt  i&  Leonardo  for  defendant  and  appellant. 

Morgan,  J.  A  plantation,  belonging  to  the  succession  of  which 
plaintiff's  were  administrators,  was  rented  annually,  under  order  of 
court,  by  public  auction.  At  each  offering  the  defendant  became  the 
leasee. 

For  the  year  1870,  he  agreed  to  pay  a  rent  of  $2600,  giving  his  en* 
dorsed  note  tor  that  amount,  payable  on  the  first  January,  1871. 

For  the  year  1871,  he  agreed  to  pay  a  rent  of  $2600.  giving  his  draft 
for  that  amount  on  Payne,  Dameron  &  Co.,  of  New  Orleans. 

For  the  year  1872,  he  agreed  to  pay  a  rent  of  $1^00,  giving  his  en- 
dorsed note  therefor. 

The  first  year's  rent  was  not  paid.  Suit  was  brought  therefor,  and  a 
writ  of  provisional  seizure  issued.  So  with  regard  to  the  second  year'A 
rent.    And  so  with  regard  to  the  third. 

To  the  first  demand  he  pleads  specially  payment  and  novation.  Re- 
convening, he  claims  damages  to  a  large  amonnt  for  the  failure  of  the 
administrators  to  replace  a  gin  house  and  mill  on  the  plantation  which 
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had  barDed  down  before  he  took  poBsession,  and  which  prevented  him 
from  grinding  corn  and  delayed  him  in  the  gathering  of  his  crop; 
which  caused  some  of  his  cotton  and  cotton  seed  to  rot,  etc. 

To  the  second  snit  he  answers  that  he  gave  his  draft  on  Payne, 
Dameron  &  Co.  in  payment  of  the  rent;  that  this  draft  is  still  held  by 
them,  and  that  his  liability  therein  has  been  extinguished  in  con  se- 
quence of  the  failure  of  the  administrators  to  present  said  draft  for 
payment,  and  because  the  draft  was  not  legally  protested  for  non-pay- 
ment. He  also  alleges  that  the  succession  is  indebted  to  him  in  sums 
M  set  forth  in  his  answer  to  the  first  suit,  which  he  makes  part  of  his 
second  answer,  and  that  it  is  indebted  to  him  in  the  further  sum  of 
^100  for  building  a  house  on  the  plantation  under  contract  with  the 
administrators,  and  in  the  further  sum  of  $320,  rent  of  dwelling  house 
occupied  by  Cornelia  Hart,  and  in  the  further  sum  of  $1789  87  for  lum- 
ber, etc.,  purchased  by  the  administrators  from  defendant  for  use  of 
the  plantation. 

To  the  third  suit  he  alleges  that  the  succession  of  Hart  is  largely  in- 
debted to  him,  as  set  forth  in  his  answers  to  the  two  preceding  suits. 

If  his  pretensions  are  well  founded,  the  result  will  be  that  instead 
of  receiving  the  rent  which  he  agreed  to  pay  for  the  property,  which 
he  occupied  for  three  years,  and  upon  which  he  made  crops,  the  suc- 
cession of  Hart  will  have  to  pay  him  some  $16,000. 

The  cases  were  consolidated,  and  from  a  judgment  against  him  he 
'has  appealed. 

A  motion  to  dismiss  the  appeal  is  made  on  the  ground  of  acquies- 
cence. We  do  not  find  that  acquieecence  which  gives  to  the  judgment 
the  authority  of  the  thing  adjudged.  The  motion  to  dismiss  is  there- 
fore refused. 

The  defendant  in  the  court  below  moved  for  a  new  trial,  on  the 
ground  that  the  judgment  had  been  rendered  and  signed  in  chambers. 
But  we  think  that  as  he  agreed  that  this  should  be  done,  the  agree- 
ment being  on  the  minutes  of  the  court,  the  judge  did  not  err  in  refusing 
it.  A  motion  was  made  by  the  plaintiff  to  strike  out  the  defendant's 
reconventional  demand.  The  conclusion  to  which  we  have  arrived  on 
the  merits  make  it  unnecessary  that  we  should  pass  upon  this  motion. 
With  regard  to  the  reconventional  demand  contained  in  his  answer  to 
the  first  pult,  it  is  sufficient  to  say  that,  as  an  administrator  of  an  estate 
can  not  bind  the  estate  he  represents  ex  contraetUt  without  the  author- 
ity of  the  judge,  the  estate  can  not  be  bound  by  a  breach  thereof.  As 
regards  the  novation  which  he  pleads,  his  position  is  inconsistent  He 
pleads  paj^ment  and  novation.  A  debt  paid  can  not  be  novated;  there 
18  nothing  to  novate.  Besides,  admitting  the  novation,  which  we  are 
far  from  doing — on  the  contrary,  we  think  there  was  none — we  think 
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an  adminiBtrator  has  do  power  to  novate  a  debt  dae  to  the  Baccession 
under  hiB  charge,  withoat  at  least  having  been  authorized  to  make  itk 
The  alleged  novation  consiBted  in  this:  When  the  note  became  due  in 
July,  1871,  it  was  not  paid.  The  defendaut  then  gave  a  draft  on  Payne, 
Dameron  &  Co.  for  the  amount  thereof,  payable  on  the  first  April  fol- 
lowing, and  his  note  was  given  up  to  him.  He  then  notified  Payne, 
Dameron  &.  Co.  not  to  accept  or  pay  the  draft,  and  it  was  not  accepted. 
Whether  this  was  a  novation  or  not,  the  administrator  had  no  right  to 
make  it.    See  Landry  v,  Percy,  25  An.  183. 

In  that  case  it  was  said:  "An  administrator  exceeds  bis  proper  func- 
tions when  he  enters  into  au  agreement  with  the  debtors  of  an  estate 
to  extend  the  term  of  payment  beyond  that  fixed  by  the  original  con- 
tract. The  exercise  of  such  a  power  by  an  administrator  may  be 
assimilated  to  acts  done  by  agents,  which  do  not  come  within  the  pur- 
view ot  their  power,  aod  which  are,  therefore,  not  regarded  as  binding 
on  their  principals. 

"If  an  administrator  could,  by  his  private  contracts,  bind  an  estate, 
or  make  it  liable  for  his  fault,  negligence  or  non-performance  in  the 
matter  of  his  contracts,  the  interests,  of  heirs  and  creditors  would  be 
in  constant  jeopardy.  As  said  by  Judge  Martin  in  the  case  of  Flower 
V.  Swift,  8  N.  S.  452,  in  regard  to  the  indorsement  of  a  note  by  bjk^ 
executor :  '  Such  a  contract  is  not  in  the  scope  of  an  executor's  author- 
ity, i  e.,  he  can  not  thereby  bind  the  estate  to  pay  damages  or  even  to 
refund  the  amount  of  the  note;  for  if  he  could,  he  could  ruin  the  estate 
by  making  it  liable  to  pay  the  amount  of  notes  of  its  insolvent  debt- 
ors. As  the  executor  can  not  bind  the  estate  by  indorsement,  it  follows 
that  the  liability  resulting  from  those  he  makes  is  personal."' 

His  defense  to  the  second  suit  that  the  rent  was  paid  by  draft,  given 
in  anticipation,  on  Payne,  Dameron  &  Co.  is  not  good.  The  draft  was 
not  paid,  and  if  it  be  true  that  it  was  neither  presented  or  paid,  as  is 
alleged,  deiendant  should  at  least  have  shown  tliat  he  had  funds  with 
the  drawees  to  meet  the  draft  at  maturity.  This  he  has  not  done. 
Under  no  circumstances  can  the  administrator  of  an  estate  take  in  pay- 
ment of  the  rent  of  property  a  draft  payable  at  the  end  of  the  lease, 
and  thus  give  up  the  privilege  which  the  estate  he  represents  has  on 
the  growing  crop. 

His  reconventional  demand  is  governed  by  what  we  have  alread]^ 
said  with  regard  to  similar  claims  in  the  first  suit. 

The  defense  to  the  third  suit  rests  on  the  grounds  alleged  in  the  two 
preceding  ones,  and  is  disposed  of  in  the  same  way. 

The  judgment  of  the  district  court  reserves  to  him  his  rights  against 
the  administrators  personally  for  any  damages  which  their  oondaot 
may  have  caused  him*    This  is  all  that  can  be  accorded  to  him. 
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Plain tiffo  have  prayed  that  the  judgments  be  amended  by  recognuB- 
irg  a  privilege  on  the  property  provisionally  seized  and  attactied  in 
these  suits.    We  think  they  are  entitled  to  this. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgments  of 
the  district  court  in  these  three  consolidated  cases  be  amended  by 
allowing  a  privilege  on  all  the  property  provisionally  seized  and  at- 
tached therein,  and  for  the  amounts  adjudged  to  be  due  in  each  suit 
respectively,  and  that  as  thus  amended  they  be  affirmed  with  costs. 


No.  492. 
Succession  of  E.  Hart.    Opposition  of  Cornelia  Hart,  Tutrix. 

The  Pnblic  AdminUtrator,  io  this  inataDce,  ia  only  entitled  to  two  and  a  half  per  cent,  oom- 
miaaiona  on  the  collectiona  he  made.  He  was  acting  in  the  capacity  of  an  ordinary  admin- 
istrator  under  appointment  of  the  conrU  Hia  pretensions  to  five  per  cent,  commisaiana 
on  the  whole  appraised  value  of  the  estate  are  extravagant.  The  preceding  adniiuistxa- 
tors  who  were  in  oflSce  four  yrars  and  who  had  virtually  cloaed  the  administration,  were  al* 
lowed  two  and  a  half  per  cent^  on  the  amount  of  the  inventory.  For  the  brief  space  of 
hia  administration  during  which  there  were  but  a  few  simple  acts  to  be  performed,  his 
charjze  of  five  per  cent,  commissions  on  the  whole  value  of  the  estate  is  totally  unwar- 
ranted by  law.  In  creating  the  office  of  public  administrator,  the  Legislature  can  not 
have  intended  to  sanction  the  spoliation  of  successions. 

APPEAL  from  the  Parish  Court,  parish  of  Caddo.  CressweU^  J. 
Zand  dc  Taylor^  for  opponent  and  appellee.  Kilpatrxck  dt  Pegues, 
for  administrator  and  appellant. 

Taliaferro,  J.  The  Public  Administrator  of  the  parish  was  ap- 
pointed to  administer  the  estate  of  Hart,  upon  the  death  of  Hoes  and 
Elder,  who  were  appointed  to  that  office  upon  the  opening  of  the  suc- 
cession and  who  continued  their  functions  until  the  period  of  their 
respective  deaths.  Elder  died  in  December,  1872,  and  Hoss  in  Sep- 
tember, 1873.  During  an  administration  of  nearly  four  years,  all  the 
debis,  with  but  few  exceptions  were  paid.  At  the  time  of  the  death  of 
Hoss,  a  suit  was  pending  in  the  Supreme  Court  for  the  estate  be- 
tween Cornelia  Hart,  widow  of  deceased  and  tutrix  of  her  minor  chil- 
dren, and  the  collateral  kindred  of  £.  Hart.  The  estate  being  solvent, 
no  further  administration  whs  necessary  after  the  recognition  and 
putting  in  possession  of  the  heirs  which  took  place  in  the  spring  of  1874. 

The  Public  Administrator  about  that  time,  in  conformity  with  the 
decree  of  the  Supreme  Court,  surrendered  the  property  to  the  heirs  and 
filed  his  final  account.  He  charged  five  per  cent,  commissions  on  the 
amount  of  the  inventory  $68,308  50,  less  $409  50  cash  received,  leav- 
ing a  balance  ol  $3,005  92.  He  charges  himself  with  $606  25,  amount 
of  rents  received  for  the  year  1873.  He  then  credits  himself  with  the 
snm  of  $71  25,  cash  paid  out,  and  $125  50  amount  account  of  one 
Smith,  leaving  a  balance  of  $409  50,  taken  as  above  stated  from  the 
amount  of  commissions  charged.    He  puts  down  as  privileged  claims; 
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Smith,  for  repairs  $125  50;  Oilmore,  aaotioneer  $15  25;  Grain,  for  sar- 
▼ey  $77;  Hatch,  clerk  •;  unpaid ;  telegram  for  advertis- 
ing this  account  $6. 

Cornelia  Hart,  tutrix,  opposed  this  account  in  several  of  its  items  as 
follows,  viz:  surveyor's  fees,  greater  than  allowed  by  law.  The  item 
$125  allowed  Smith,  the  same  not  being  dne  as  lessee  of  the  Hart 
Island  plantation.  She  opposes  the  account  because  the  administrator 
does  not  charge  himself  with  commissions  received  by  him  on  collec- 
tions in  snits  of  Hoss  and  Elder  administrators  v,  George  J.  Jones, 
amounting  to  about  $250.  She  opposes  the  charge  of  five  per  cent, 
commissions  on  the  amount  of  property  mentioned,  because,  first — ^the 
saocession  had  been  previously  administered  three  or  four  years  by 
Hoss  and  Elder  co-administrators;  second — because  the  administra- 
tion of  the  Public  Administrator  was  only  a  partial  and  temporary  one 
from  October,  1873,  to  March,  1874,  and  during  that  brief  period  per- 
formed only  a  few  acts  of  simple  administration ;  third — that  it  is  only 
in  cases  where  a  public  administrator  opens,  fully  administers  and 
closes  a  succession,  that  he  is  allowed  five  per  cent,  commissions. 

On  the  trial  of  the  opposition  in  the  court  itelow,  it  was  sustained  as 
to  the  five  per  cent,  commissions  claimed  on  the  amount  of  inventory* 
The  admini.strator  was  allowed  $239  80,  as  five  per  cent.  commiBsions 
on  collections  during  his  administration,  and  the  further  sum  of  $606  25, 
■aoiount  of  rents  received  as  compensation  for  his  partial  administra- 
tion, making  the  full  sum  of  $'^45  05. 

From  this  judgment  the  administrator  has  appealed.  The  opponent 
asks  an  amendment  of  the  judgment  in  this  court. 

We  think  the  administrator  entitled  only  to  two  and  a  half  per  cent. 
•eonimissif>ns  on  collections.  He  was  acting  in  the  capacity  of  an  ordi- 
nary administrator  under  appointment  of  the  court.  His  pretensions 
to  five  percent,  commissions  on  the  appraised  value  of  the  estate  were 
•extravagant.  The  administrators  who  were  in  office  four  years  and 
who  had  virtually  closed  the  administration  were  allowed  two  and  a 
half  per  cent,  on  the  amount  of  the  inventory.  For  the  brief  space  of 
hid  administration  during  which  there  were  but  a  few  simple  acts  to  be 
performed,  his  charge  of  five  per  cent,  commissions  on  $66,308  50  is 
totally  unwarranted  by  law.  We  are  as  incredulous  as  the  judge  a  quo 
'who  could  not  believe  that  the  legislature,  iu  creating  a  public  office 
for  public  purposes,  intended  a  '^spoliation '^  of  successions.  The 
amount  allowed  as  commissions  for  collections,  viz:  $239  80,  we  reduce 
to  half  that  sum. 

It  is  therefore  ordered  that  the  judgment  of  the  Parish  Court  be 
amended  by  reducing  the  allowance  of  $239  80  as  commissions  for  col- 
lections to  $119  90  and  as  thus  amended  that  the  judgment  be  affirmed. 
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No.  481. 
Peter  James  v,  Mrs.  M.  J.  Lewis  and  Husband. 

Where  it  appears  that  the  husband  of  the  defendant,  who  is  separate  in  property  from  hsr^ 
was  authorized  to  employ  servants  for  Uie  hotel  kept  by  the  defendant  and  in  which  she 
resides,  to  settle  with  them  and  to  pay  their  wages,  and  that  he  had  general  sapecintend- 
enoe  snd  sole  control  and  management  of  the  hotel ; 

Held— That  this  aathority  included  the  power  to  make  a  note  for  the  wages  dae  to  servants 
employed  in  the  hotel. 

Bven  without  specific  powers  the  agent  can  bind  the  principal  by  drawing  bills  and  signteg 
notes  where  it  is  necessary  to  raise  fuods  to  carry  into  effect  the  main  object  of  the  agency, 
A  fortiori,  would  he  have  authority  to  acknowledge  a  debt  due  to  the  employe  of  a  hotel 
whom  he  was  anthorixed  to  employ  and  to  settle  with. 

The  instmment  sned  upon  would  be  valid  as  a  certificate  of  indebtedness,  If  not  as  a  note, 
and  against  it  the  prescription  of  ten  years,  but  not  of  one  year,  would  be  appUcaUe. 

It  being  proved  that  the  defendant  resided  at  the  hotel  during  the  term  tite  services  wer» 
rendered  by  the  plaintiff,  it  must  be  presumed  that  she  was  informed  of  what  her  agent 
did  in  regard  to  the  settlements  with  the  servants  in  her  employ,  and  that  she  ratified 
his  acts,  as  it  is  not  shown  that  she  ever  repudiated  them— the  plaintiff  oontinning  in 
her  service  after  the  note  was  given. 

APPEAL  from  the  FonrteeDth  Judicial  District  Coart,  pariah  of  Ooa- 
chita.    Hay,  J.    J.  dk  8.  2).  MeEnery,  for  plaintiff  and  appellee. 
Oohb  dt  Gunby,  for  defendant  and  appellant. 

LuDBLn^G,  C.  J.  The  plaintiff  snes  Mrs.  M.  J.  Lewis  on  a  promis- 
sory note  for  $636  31,  signed  by  Mr.  Lewis,  the  husband  of  the 
defendant.  The  note  is  sabject  to  a  credit  of  $100.  It  is  alleged 
and  proved  that  Mrs.  Lewis  was  separated  in  property  from  her  hus- 
band; that  she  was  the  proprietress  of  the  hotel  in  which  the  plaintiff 
was  employed,  and  that  the  note  was  given  for  the  wages  of  the 
plaintiff,  as  servant  in  said  hotel,  and  that  Mr.  Lewis  was  the  agent 
of  Mrs.  Lewis,  who  employed  plaintiff,  and  who  had  full  control  and 
management  of  the  said  hotel. 

These  facts  do  not  seem  to  be  seriously  denied,  but  it  is  alleged  that 
the  husband  had  not  express  and  special  authority  to  give  that  note, 
and  she  pleaded  the  prescription  of  one  year  against  plaintilTs  claim 
against  her  for  his  wages.  The  defense  is  without  equity,  and  to  sua* 
tain  it  would  be  to  enrich  the  defendant  at  the  expense  of  the  plaintiff,, 
whose  services  in  her  hotel  inured  to  the  benefit  of  the  defendant. 

It  appears  that  Mr.  Lewis  was  authorized  to  employ  servants  for  the 
hotel,  to  settle  with  tliem  and  to  pay  their  wages;  that  he  had  general 
superintendence  and  sole  control  and  management  of  the  hotel.  This 
authority,  it  would  seem,  included  the  power  to  make  a  note  for  the 
wages  due  to  servants  employed  in  the  hotel.  For  "even  without 
gpeclfic  power,  the  agent  can  bind  his  principal  by  drawing  bills  and 
signing  notes,  when  it  is  necessary  to  raise  funds  to  carry  into  effect 
the  main  object  of  the  agency."  Perrotin  v,  Cncullu,  6  La.  500;  8  R. 
236;  CO.  3000.  See  also  Leonard  v.  Hudson,  tutor,  12  An.  840, 377; 
4  La.  65;  4  An.  250. 
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A  /wrUori  woald  he  have  aathority  to  acknowledge  a  debt  due  to  an 
employe  of  the  hotel,  whom  he  waB  authorized  to  employ  and  to  settle 
with ;  and  the  inBtrament  sued  npon  would  be  valid  as  a  oertifleate  of 
indebtedneee,  if  not  as  a  note,  and  against  it  the  preBoription  of  ten 
years,  and  not  one  year,  woald  be  applicable.  Besides,  it  is  proved 
that  the  defendant  resided  at  the  hotel  duriog  the  time  the  services 
were  rendered  by  the  plaintiff.  It  must  be  presumed,  therefore,  that 
she  was  informed  of  what  h<'r  agent  did  in  regard  to  the  settlements 
with  the  servants  in  her  employ,  and  that  she  ratified  his  acts,  as  it  is 
not  shown  that  she  ever  repudiated  them. 

The  plaintiff  continued  in  her  service  after  the  note  was  given,  and 
he  has  lived  in  the  town  where  defendant  resides,  ever  since,  and  it 
does  not  appear  that  he  was  ever  notified  that  the  giving  of  said  note 
was  unauthorized  by  her.     11  La.  288;  2  R.  1 ;  6  R.  234;  2  An.  891. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs  of  appeal. 

Rehearing  refused. 


No.  450. 
Thomas  B.  Eilgore  r.  Thomas  N.  Willis  et  al. 

The  aQthorization  to  the  President  of  the  Claiborne  ManutiACtarins  ComiMuiy  to  confess 
Judgment  was  a  matter  of  fact,  and  this  fact  it  was  competent  for  the  defendant  to  estab- 
lish by  any  saflloient  eridence.  The  mere  oiroamstanoe  that  the  anfthortty  was  not 
piaced  of  reoord  in  the  books  of  the  oompaay  does  not  destroy  the  £Mt  that  it  was  given, 
and  the  party  in  whose  favor  the  aathority  was  to  act  coald  not  be  deprived  ot  his  rights, 
■imply  beoaase  the  officers  of  the  company  were  negligent  in  the  performance  of  what 
was  perhaps  their  doty. 

APPEAL  from  the  Elerenth  Judicial  District  Court,  parish  of  Clai- 
borne. Trimblef  J.  Egan  d  Hayes,  for  plaintiff  and  appellee.  2. 
db  c7.  W.  Taung,  for  defiendant  and  appellant. 

Morgan,  J.  This  case  differs  from  the  case  just  decided,  only  in 
this  that  the  authority  of  the  president  of  the  Claiborne  Manufacturing 
Company  to  confess  the  judgment  does  not  appear  to  have  been  re- 
corded on  the  books  ot  the  company. 

But  by  the  charter  of  the  company  the  president  thereof  is  designa- 
ted as  the  officer  on  whom  citation  was  to  be  serN-ed  when  the  corpora- 
tloii  should  be  sued,  and  all  suits  by  the  corporation  were  to  be  brought 
in  the  name  of  the  president  thereof.  If,  notwithstanding  the  provis- 
ioD  in  the  charter,  special  authority  was  necessary  to  enable  the  presi- 
dent to  confess  judment,  we  think  it  sufficiently  established  by  parol 
testimony,  which  we  think  was  competent  evidence  that  such  author- 
ity was  expressly  given.  The  authorization  was  a  matter  of  fact,  and 
this  fact  it  was  competent  for  the  defendant  to  establish  by  any  suifi- 
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cieDt  eyidenoe.  The  mere  circamstance  that  the  aothority  waa  not 
placed  of  record  in  the  books  of  the  oompaoy  does  not  deatroj  the 
lact  that  it  was  given,  and  the  party  in  whose  favor  the  authority  was 
to  act  ooald  not  be  deprived  of  his  rights,  simply  beoaase  the  offleers  of 
the  company  were  negligent  in  the  performance  of  what  was,  perhaps, 
their  doty. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed  and  that  the  in- 
junction herein  be  dismissed. 


No.  452. 
Succession  of  Mart  A.  Gbb.    Opposition  of  heirs  to  the  application 

of  Public  Administrator  for  administration. 

The  £»ot  of  a  haaband  being  the  bearer  of  an  act  which  he  presented  as  his  idfe*8  power  of 
attorney  to  himself,  and  acting  as  her  attorney  in  tact  nnder  it,  might  be  shown,  in  order 
to  establish  his  authorization  to  her,  after  it  was  distinctly  proved  that  the  wife  signed 
the  act. 

In  this  case  the  Judgment  of  the  court  a  qua  appointing  the  public  administrator  to  adminia- 
ter  the  succession  was  erroneous  It  was  not  a  vacant  succession.  There  were  no  debts 
against  the  estate— the  heirs  were  represented  according  to  law  and  were  claiming  to  be 
put  in  possession.    Under  this  state  of  fftots  his  functions  were  not  required. 

APPEAL  from  the  Parish  Court,  parish  of  Claiborne.    Sooit,  J.    J. 
dc  J.  W,  Young f  for  the  applicant  and  appellee.    Egcm  dt  Hayes^  for 
opponents  and  appellants. 

Taliaferro,  J.  Mary  A.  Gee  died  on  the  eleventh  December,  1873, 
in  the  parish  of  Claiborne,  intestate,  leaving  in  that  parisli  a  succession 
appraised  by  inventory  to  near  seven  thousand  duUarSi  and  it  does  not 
appear  there  were  any  debts  against  it.  The  decedent  left  no  heirs  in 
the  ascending  or  descending  line.  On  the  thirteenth  of  the  same  month 
the  public  administrator  of  the  parish  made  application  to  the  parish 
court  to  be  appointed  to  administer  the  succession,  alleging  as  grounds 
for  his  appointment,  that  Mrs.  Gree  ''died  without  leaving  any  will, 
and  left  no  heirs  present  or  represented."  There  was  no  alleg  ition  of 
indebtedness.  On  the  twenty-ninth  of  the  same  month  two  nieces  of 
the  decedent  and  a  nephew,  a  minor  (who  is  represented  by  a  guardian), 
made  opposition  to  the  appointment  of  the  public  administrator,  alleg- 
ing themselves  to  be  the  sole  heirs  of  the  deceased.  The-  nieces  are 
married  women.  Ac  the  date  of  the  filing  of  the  opposition  all  the 
heirs  were  represented  by  an  agent  and  attorney  in  fact,  and  also  by 
attorneys  at  law.  The  proof  of  the  rights  of  these  opponents  as  heirs 
of  this  succession  is  fully  made  out.  The  power  of  attorney  of  Mrs. 
Haring,  one  of  the  heirs,  to  her  husband,  was  objected  to  on  the  ground 
that  there  was  no  written  authorization  of  the  husband  to  the  wife  to 
sign  her  name  to  the  act. 
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The  oppooent,  Mrs.  Hariog,  by  her  couobel  offered  to  prove  that  the 
husband  had  brought  the  power  of  attorney  to  the  State  himself  and 
had  acted  under  it,  the  signature  of  Mrs.  Haring  to  the  power  of  attor- 
ney being  first  proved.  The  court  excluded  the  evidence  offered  to 
prove  an  authoriziition  and  rejected  the  instrument.  A  bill  of  excep- 
tions was  reserved.  The  judge,  we  think,  erred.  The  fact  of  the 
husband  being  the  bearer  of  the  act,  presenting  it  as  his  wife's  power 
of  attorney  and  acting  as  her  attorney  in  fact  under  it,  might  be  shown 
to  establish  his  authorization  alter  it  was  distinctly  proved  that  the 
wife  signed  the  act.  The  opposition  of  the  heirs  was  overruled  and 
the  public  administrator  appointed  to  administer  the  succession. 

The  judgment  is  erroneous.  This  was  nut  a  vacant  succession ; 
there  were  no  debts  against  the  estate ;  the  heirs  were  represented 
according  to  law  and  were  claiming  to  be  put  into  possession.  Under 
this  state  of  facts  the  public  administrator  had  no  right  to  take  the 
estate  under  administration.  In  such  a  case  his  functions  are  not 
require^l  and  his  appointment  was  irregular  and  illegal. 

It  is  therefore  ordered  that  the  juflgment  of  the  parish  judge  appoint- 
ing the  public  administrator  to  administer  the  succession  of  Mary  A. 
Gee,  deceased,  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  opponents  be  recognized  as  the  legal  heirs  of  said 
decedent,  and  put  into  possession  as  such;  the  public  administrator,  in 
his  individual  capacity,  paying  all  costs  of  this  suit. 


No.  439. 
Simon  B.  Millbr  v.  M.  C.  Mosklbt. 

The  nonpreeentatloii  of  a  oheok  within  a  reasonable  time  may.  nnder  lAe  oiroomatanoes  of 
the  case,  amoont  to  each  laches  as  will  release  the  indorser  thereof. 

APP£AL  from  the  Eighteen  Judicial  District  Court,  parish  of  Web- 
ster. Turner,  J.  Watkins  <6  Fort,  for  plaintiff  and  appellant.  A. 
JB.  Oeorge,  lor  de  tend  ant  and  appellee. 

Howell,  J.  This  is  a  suit  by  the  holder  against  the  indorser  of  a 
check,  drawn  at  Holly  Springs,  Mississippi,  December  2i ,  1872,  by  the 
Holly  Springs  Savings  and  Insurance  Company  on  the  Crescent  City 
National  Bank  of  New  Orleans,  Louisiana,  the  defense  to  which  is  a. 
release  by  the  laches  of  the  plaintiff  in  not  presenting  the  check  in 
due  time  and  withholding  it  from  circulation  until  the  bank  had  failed. 

The  check  was  drawn  to  the  order  of  defendant,  who  received  it  by 
mail  in  the  early  part  of  January,  1873,  and  on  the  first  of  February 
following  sold  and  specially  indorsed  it  to  plaintiff,  who  retained  it  in 
liis  possession  in  Minden,  Louisiana,  until  March  28,  and  it  was  pro- 
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tested  for  nonpaymeDt  on  third  April  following.  The  bank  sospended 
on  Mareh  \7y  at  whieh  time  the  drawers  had  over  $1400  on  deposit, 
considerably  more  than  the  amount  of  the  check,  and  it  is  proved  that 
the  check  wonld  have  been  paid  if  presented  at  any  time  from  first  of 
January  to  seventeenth  March,  when  the  bank  failed.  No  good  reason 
is  shown  by  plaintiff  for  holding  the  check  from  first  of  February  to 
twentj-eigl.th  March,  and  we  must  consider  it  such  laches  as  to  release 
the  defendant  under  the  circumstaDces.  The  fact  that  the  defendant 
had  held  it  for  nearly  a  month  before  selliog  it  to  the  plaintiff,  will  not 
inure  to  the  benefit  of  the  plaintiff,  if  the  latter  had  reasonable  time  to 
present  the  check  for  payment  before  the  failure  of  the  drawees;  and 
we  think  it  clear  there  was  such.  And  the  very  doubt,  which  the 
plaintiff  says  he  expressed  at  the  time  of  purchasing  the  check,  should 
have  induced  him  to  present  it  for  payment  promptly.  The  alleged 
guarantee  made  at  the  time,  by  defendant,  as  described  by  the  plain- 
tiff, did  not  authorize  the  latter  to  hold  the  check  such  an  unreasonable 
length  of  time.  The  defendant  did  not  warrant  the  indefinite  or  per- 
petual solvency  of  the  drawees.  * 
Judgment  affirmed. 


No.  470. 
B.  C.  &  M.  Oglesbt  V,  M.  P.  Rbkwick  &  Co. 

The  Jadge  a  quo  erred  in  not  permitting  it  to  be  proved  that  an  acooont  which  had  been 
settled  by  a  note  was  inoorreot.  Notwithstandin/c  the  note,  the  paii^  interested  had 
the  right  to  show  that  the  account  npon  which  it  rested  was  not  right. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Moi^- 
house.  Bay,  J.  Newton  dt  HaU,  for  plaintiffs  and  appellees. 
MorriBon  <&  FarmsTf  for  defendant  and  appellant. 

Morgan,  J.  D.  C.  Moyan  alone  appeals  from  the  judgment  rendered 
against  the  firm  of  W.  P.  Ren  wick  &  Co.,  of  which  firm  he  was  a  mem- 
ber. 

Some  of  the  transactions  between  M.  Oglesby  and  the  defendant  were 
settled  by  a  note.  Subsequent  to  this  settlement,  R.  C.  Oglesby  entered 
into  partnership  with  M.  Oglesby.  On  the  trial,  Moyan  attempted  to 
prove  that  the  account  which  had  been  settled  by  note  was  incorrect. 
He  was  not  allowed  to  do  so  on  the  ground  that  the  account  had  been 
closed  by  note,  and  on  the  further  ground  that  the  note  was  made  in 
favor  of  M.  Oglesby,  and  not  R.  C.  &  M.  Oglesby.  We  think  oor 
brother  eired.  R.  C.  Oglesby  can  not  be  considered  a  third  party  and 
innocent  holder  of  the  note  for  value,  and,  notwithstanding  the  note, 
Moyan  had  the  right  to  show  that  the  account  upon  which  it  rested 
was  incorrect. 
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Moyan  offered  ulso  to  prove  that  when  the  accoant  wa8  preaented 
to  him,  he  pointed  oat  items  amoantiDg  to  some  $2000,  charged  thereon, 
irhich  bore  date  previous  to  the  existence  of  the  partnership  of  Ben- 
wick  &  Co.  This  was  refused  for  the  reason  that  these  accoants  had 
all  been  dosed  by  note  after  the  date  named,  and  its  correctness  coald 
not  now  be  inquired  into.  We  think  the  jadge  erred.  The  testimony 
shoald  have  been  received. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court,  as  regards  the  defendant,  D.  C.  Moyan,  be  avoided, 
annulled  and  reversed,  and  that  the  case  be  remanded  tor  a  new  trial, 
plaintiffs  to  pay  costs  of  appeal. 


No.  459. 
Mabgabbt  S.  Pool  v.  Anniib  Albxandbb  and  Husband. 

The  plaintiff  sold  her  intereet  in  her  fiskther'e  eaoceesion  to  her  oo-legatee  and  ooneequently 
oo-owner,  who  is  the  defendant  in  thU  oaae,  and  in  the  ei^oyment  of  that  intereat  ft  ia 
not  pretended  that  said  defendant  has  been  distorbed.  It  matters  not  whether  that 
interest  was  a  third  or  a  half.  The  pnrchaaer  has  received  all  that  she  parohased,  to  wit: 
the  interest,  whatever  it  is,  and  she  must  pay  the  price  she  has  agreed  to.  It  can  not 
he  seen  nnder  what  error  of  law,  as  alleged,  the  defendant  could  have  been,  when  making 
the  purchase. 

The  plea  of  want  of  consideration  is  not  well  founded.  The  plaintiff  did  not  sell  any  slave, 
but  only  whatever  interest  she  might  have  In  her  iather'%  estate.  Besides,  in  1867,  the 
date  of  the  defendant's  purchase,  there  were  no  slaves  to  buy  or  to  sell. 

After  the  plaiatiff  sold  all  her  interest  in  the  snocesion  of  her  father  to  the  defendant,  she 
had  nothing  to  do  wifch  wliatover  debto  of  the  succession  the  defendant  ohose,  or  was 
compelled  to  pay.  There  was  no  error  in  the  Judgment  which  passed  over  in  silence 
the  defendant's  reoonventional  demand.  To  give  Judgment  in  favor  of  the  plaJntifT  for 
the  amount  claimed,  was  praotioaUy  to  dismiss  the  reoonventional  demand — which  dis- 
missal the  evidence  Justifies. 

The  Judge  a  quo  did  not  err  in  refusing  to  allow  the  defendant  to  submit  her  pretensions  on 
her  reoonventional  demand  to  a  Jury.  The  suit  being  on  a  promissory  note  and  no  fraud 
being  set  up  as  a  defense,  no  Jury  was  allowed  by  law  to  try  the  issue.  Beoonvention  is 
an  incidental  demand.  If  the  principal  action  could  not  be  submitted  to  a  Jury,  neither 
could  that  which  was  an  incident  thereto. 

It  la  too  late  to  enter  a  remittitur  after  an  appeal  has  been  granted.  After  the  judgment 
was  signed,  it  could  only  be  corrected  on  appeal. 

A  PPEAL  from  the  Fourteenth  Judicial* District  Court,  parish  of 
J\  Morehouse.  Bay^  J.  Newton  <&  Sally  for  plaintiff  and  appellee. 
TS,  O,  Parsons f  for  defendant  and  appellant. 

Morgan,  J.  Plaintiff  claims  from  the  defendant  $1519  75,  balance 
due  on  a  note  of  $4000.  She  also  asks  to  have  her  hypothecary  rights 
upon  a  certain  piece  of  property,  given  to  secure  the  payment  of  the 
sum  due  her,  recognized.  The  defense  is  error  of  law  and  want  of 
consideration. 

Plaintiff's  father,  at  his  death,  left  a  widow  and  two  children.  The 
property  he  owned  at  his  decease  was  community  property.     By  will 
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he  divided  his  estate  between  his  widow  and  his  children,  giving  to. 
each  a  third  part  thereof.  His  property  consisted  in  land,  slaves  and 
personal  property.  He  died  in  1863.  No  effort  was  made  to  attack 
the  will.  The  legatees  seem  to  have  acquiesced  in  its  provisions.  On 
the  fourth  January,  1867,  plaintiff  sold  her  interest  in  her  father's  sae- 
cession  to  his  widow,  the  present  defendant.  The  executor's  account 
had,  at  that  time,  been  presented  and  homologated,  alter  which  it 
would  seem  that  the  heirs  took  possession  of  the  estate.  Bussey,  a 
witness,  swears  that  be  thinks  they  did.  Parsons  says  that  upon  the 
rendition  of  the  account  the  property  was  turned  over  to  the  heirs  and 
tho8e  who  represented  them,  and  that  the  executors  were  discharged. 

The  alleged  error  of  law  and  want  of  consideration  is  this:  The 
defendant  says  that  the  pioperty  left  by  her  husband  was  community 
property,  of  which  she  was  the  owner,  in  her  own  right,  of  the  one-half, 
and  that  plaintiff  could  only  sell  her  the  one- third  of  the  one-half 
thereof,  instead  of  the  one- third  of  the  whole.  Consequently  she  con- 
tends that|  as  the  plaintiff  sold  her  more  than  she  had  title  to,  she,  the 
defendant,  was  in  error  of  law  when  she  purchased  more  than  the 
plaintiff  had  to  sell.    The  proposition  seems  to  us  untenable. 

The  plaintiff  sold  her  interest  in  her  father's  succession,  whatever 
that  interest  might  have  been.  She  sold  to  her  co- legatee,  and  eonse- 
quentl}  co-owner.  Whether  that  interest  was  a  third  or  a  half  matters 
not.  It  was  not  a  certain  number  of  acres  of  land,  or  a  certain  quantity 
of  movables  which  she  sold,  but  her  interest  in  the  sucession  of  her 
father,  and  in  the  enjoyment  of  this  interest  it  is  not  pretended  that  she 
has  been  disturbed.  We  can  not  see  under  what  error  of  law  the 
defendant  could  have  been  laboring  when  she  made  the  purchase. 
Even  if  she  was  in  error,  this  error  was  not  the  only  or  principal  caaee 
of  her  contract,  and  would  not,  therefore,  either  invalidate  the  sale  or 
entitle  her  to  a  diminution  of  the  price.  C.  C.  1846.  She  has  received 
everything  which  she  purchased,  and  she  must  pay  the  price  which 
she  agreed  to  pay  therefor. 

Another  want  of  consideration  urged  is  that  the  plaintiff  sold  her 
interest  in  the  negroes,  which  formed  a  portion  of  her  father's  estate. 
This  is  not  the  sale  of  a  slave.  In  1867,  the  date  of  the  defendant's 
purchase,  there  were  no  slaves  to  buy  or  to  sell.  Whatever  interest 
she  had  she  sold,  and  the  defendant  bought  nothing  else. 

There  was  no  error  in  the  judgment  which  passed  over  in  sileooe 
the  defendant's  reconventioual  ^demand.  To  give  judgment  in  favor 
of  the  plaintiff  for  the  amount  claimed  is,  practically,  to  dismiss  the 
reconventioual  demand,  and  this  the  evidence  satisfies  us  was  proper,, 
as  there  is  nothing  in  the  record  which  would  authoriee  a  judgment  in 
defendant's  favor  on  that  demand.    Admitting  everything  which  she 
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alleges  to  be  trne  in  this  regard,  after  the  plaintiff  sold  all  her  interest 
in  the  succession  of  her  father  to  the  defendant,  she  had  nothing  to  do 
with  whatever  debts  of  the  succession  the  defendant  chose,  or  was 
forced  to  pay.  Neither  do  we  thiuk  the  judge  erred  in  refusing  to 
allow  the  defendant  to  submit  her  pretensions,  on  her  reconveutional 
demand,  to  a  jury.  The  suit  being  on  a  promissory  note  and  no  fraud 
being  set  up  as  a  defense,  no  jury  was  allowed  by  law  to  try  the  issue. 
Beconvention  is  an  incidental  demand.  If  the  principal  action  could 
not  be  submitted  to  a  jnry,  neither  could  that  which  was  an  incident 
thereto  be.  There  is  error  in  the  judgment  in  this,  that  it  gives  more 
to  the  plaintiff  than  she  claimed  in  her  petition.  This  error  was  sought 
to  be  corrected,  and  a  remittitur  was  entered  for  the  excess.  But  this 
remittitur  was  entered  after  an  appeal  had  been  granted.  This  was 
too  late.  After  the  judgment  was  signed  it  could  only  be  corrected  on 
appeal.    But  this  error  can  be  corrected  iiere. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  amended  by  reducing  the  same  to  filteen  hundred 
and  eighteen  dollars  and  seTenty-five  cents,  with  interest  as  claimed 
in  plaintiff's  petition.  The  costs  of  the  court  below  to  be  paid  by  the 
defendant,  those  of  the  appeal  to  be  paid  by  the  appellee. 

Rehearing  refused. 


No.  508. 
CiTr  OF  Shrbyeport  v,  L,  A.  Lfivr. 

« 

Before  the  conBtitation  Jews  and  O^itneB  are  eqaal ;  by  the  law  they  must  be  treated  alike, 
and  the  ordinance  of  a  City  Coancil  which  f^ives  to  one  sect  a  priviirge  which  It  denies 
to  another,  vlolatea  both  the  constitution  and  the  law,  and  is  therefore  null  and  void. 

% 

APPEAL  from  the  Recorder's  Court,  ciry  of  Shreveport,  parish  of 
Caddo.     Wheaton,  recorder.    Nutt  <&  Leonard^  for  defendant  and 
appellant. 

Morgan,  J.  The  defendant  appeals  from  a  judgment  condemning 
him  to  pay  a  fine  of  ten  dollars  for  having  violated  an  ordinance  passed 
by  the  authorities  of  the  city  of  Shreveport.  The  ordinance  violated 
provides  that  all  business  houses  in  the  city  of  Shreveport  shall  be 
olosed  on  Sundays  from  and  after  nine  o^clock  A.  M.,  and  that  it  shall 
not  be  lawful  for  any  persons  doing  business  in  that  city  to  sell  any- 
thing in  the  usual  course  of  their  business  during  the  timtf  and  hours 
above  mentioned,  provided  that  this  ordinance  shall  not  apply  to  drug 
stores,  hotels,  barber  shops,  restaurants  and  livery  stables.  If  the 
ordinance  stopped  here,  perhaps  it  might  do  very  well.  But  it  goes 
on  and  provides  further  that  it  shall  not  apply  to  any  person  or  per- 
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S008  doing  basiness  in  the  city  who  close  up  their  places  of  bnalDeas 
on  Saturdays,  and  keep  tbem  closed  daring  the  whole  day. 

It  is  admitted  in  the  record  that  a  large  proportion  of  persons  engaged 
in  mercantile  parsaits  in  the  city  of  Shreveport  are  Jews,  many  of 
whom  observe  the  Jewish  Sabbath.  Before  the  constitation  Jews  and 
G«n tiles  are  eqaal;  by  the  law  they  must  be  treated  alike,  and  the 
ordinance  of  a  City  Council  which  gives  to  one  sect  a  privilege  which 
it  denies  to  another,  violates  both  the  constitution  and  the  law^  and  is 
therefore  null  and  void. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  Recorder's  Court  be  avoided,  annulled' and  reversed,  and  that  there 
be  judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 


No.  434. 
J.  F.  Pargoud  t^.  Mas.  Sarah  Richardson. 

The  stAmping  of  the  note  saed  npon  was  not  neoeasary  m  the  act  aocompanyfng  the  note 
was  stamped. 

The  ol\j6ction  that  the  note  was  not  presented  at  the  place  of  payment  at  its  maturity,  ac- 
oording  to  the  aip'eement  of  parties,  is  not  fatal.  This  agreemsnt  is  not  a  stipolation  in 
the  act  of  sale  and  mortgage  connected  with  the  note,  bat  was  added  to  the  note  some 
some  time  after  its  date,  and  authentic  proof  of  a  compliance  therewith  can  not  be 
required. 

The  alleged  insufflcienoy  of  the  stamps,  amountlDg  to  fifty  cents  en  the  act  of  mortgage,  doee 
not  invalidate  the  writ  of  seizure  and  sale  issued  on  the  evidence  of  said  mortgage  act; 
it  is  on  the  authenticity  of  the  Qyiden6e  that  such  a  writ  is  based.  Here  the  evidenos 
was  authentic,  and  therefore  the  order  properly  issued.  If  the  defendant  was  iigured  by 
the  proceeding,  she  has  not  adopted  the  remedy  by  which  her  injuries  could  be  in- 
quired into. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Oua- 
chita. Bay,  J.  8.  J>.  MeEnery,  Cobb  d  Ounby,  for  plaintiff  and 
appellee.     Morrison  dt  Farmer^  lor  defendant  and  appellant. 

Morgan,  J.  We  are  asked  to  dismiss  this  appeal  on  the  following 
grounds : 

First — That  by  taking  an  appeal  in  ttie  suit  in  which  the  appellant 
injoined  the  order  of  seizure  and  sale  from  which  the  appeal  is  taken, 
appellant  Install  right  to  appeal  from  the  order. 

Second — That  by  this  appeal  we  are  required  to  decide  the  same  case 
twice,  while  it  was  the  duty  of  the  appellant  to  set  up  all  her  defenses 
in  the  injunction  suit. 

The  grounds  set  up  in  the  injunction  suit  are  not  the  same  as  are  pre- 
sented in  this  case.    The  motion  must  therefore  be  denied. 

On  the  Merits. 

It  is  first  objected  that  the  note  sued  on  is  not  stamped.    This 
not  necessary  as  the  act  accompanying  the  note  was  stamped. 
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It  is  next  objected  that  the  note  was  not  presented  at  the  place  of 
payment  at  its  matnrity,  according  to  the  agreement  of  the  parties. 
This  agreement  is  not  a  stipulation  in  the  act  of  sale  and  mortgage, 
bat  was  added  to  the  note  some  time  after  its  date,  and  authentic 
proof  of  a  compliance  therewith  can  not  be  required,  as  seems  to  hare 
been  considered  necessary  in  the  case  of  Moss  v.  Byrne,  12  La.  615* 
Third,  the  act  of  mortgage  used  as  evidence  to  obtain  the  writ  is 
not  binding  as  a  mortgage,  and  the  courts  are  prohibited  by  the  laws 
of  the  United  States  from  admitting  it  in  evidence,  because  it  is  not 
stamped  as  required  by  the  internal  revenue  laws  of  the  United  States, 
and  the  evidence  is  otherwise  insuffloient  to  authorize  the  writ.  The 
alleged  insufficiency  of  stamps  amounts  to  fift^  cents. 

It  is  the  authenticity  of  the  evidence  upon  which  an  order  of  seizure 
and  sale  issues.  Here  the  evidence  was  authentic.  This  being  the 
case  the  order  properly  issued.  If  the  defendant  was  iqjured  by  the 
proceeding,  she  has  not  adopted  the  remedy  by  which  her  ii^uries 
could  be  inquired  into. 

Judgment  affirmed. 


No.  455. 

T.  S.  DUGA.K  et  al.  v.  Police  Jury  of  thb  Parish  of  St.  Charlvs 

et  als. 

Plaintiili  have  fiedled  to  allege  or  show  the  amoant  of  their  interest  as  tax  payers  in  the  mat* 
ters  involved  in  this  salt,  and  henoe  the  motion  to  dismiss  this  appeal  for  want  of  juris- 
diction mast  prevail. 

The  simple)  allegation  that  the  acts  complained  of  -will  cause  the  plaintifb  damage  to  the 
amount  of  more  than  five  hundred  dollars  does  not  show  such  interest  as  to  give  this  court 
joxisdietion. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St. 
Charles.  Durrapau,  parish  judge,  acting  in  the  place  of  Flagg, 
district  judge,  who  recused  himself.  M,  Marks,  for  plaintiffs  and  ap- 
pellants. F,  B.  Barhart,  J.  D,  AugusUn,  N.  6t  Martin,  parish  attorney, 
fbr  defendants  and  appellees. 

Howell,  J.  The  plaintiffs,  as  taxpayers  in  the  parish  of  St.  Charles, 
aet  out  the  extravagant  and  wasteful  administration  of  the  financial 
aflbirs  of  said  parish  by  the  police  jury,  and  their  illegal  issue  of  parish 
watrants  and  certificates  of  indebtedness  in  negotiable  form,  and  prayed 
to  injoin  the  police  jury,  the  parish  tax  collector  and  treasurer  irom 
paying  the  said  warrants  or  receiving  them  in  payment  of  parish  taxes, 
but  failed  to  allege  or  show  the  amount  of  their  interest  as  taxpayers 
in  the  matters  involved,  and  hence  the  motion  to  dismiss  this  appeal 
for  want  of  jurisdiction  must  prevail. 
43 
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Dagan  et  aL  ▼.  Police  Jury  of  the  Parisli  at  St  Charlee  et  als. 

The  simple  allegation  that  the  acts  complained  of  will  caose  the 
plaintiffs  damage  to  the  amount  of  more  than  five  hundred  dollars, 
does  not  show  such  interest  as  to  give  this  court  jurisdiction. 

The  questions  and  interests  involved  are  doubtless  of  vast  and  serious 
importance  to  the  inhabitants  of  St.  Charles  parish  and  the  publio 
generally ;  but  howsoever  disposed  we  may  be  to  grant  relief  in  such 
cases,  the  parties  who  appeal  to  the  judiciary  department  must  show 
in  some  way  that  the  matter  involved  as  to  themselves  will  give  juris* 
diction  of  their  demand  to  the  tribunal  to  which  they  apply  for  relief. 
Our  jurisdiction,  as  fixed  by  the  constitution,  not  appearing  from  the 
record  before  us,  we  are  not  authorized  to  pass  on  the  issues  presented. 

It  is  therefore  ordered  that  this  appeal  be  dismissed  at  costs  of 
appellants. 


No.  491. 
A.  L.  Slack,  Administrator,  v.  Jambs  S.  Rat,  Assessor  and  Collector. 


Section  25  of  the  charter  of  the  city  of  Monroe,  ooniers  Ml  authority  on  the  city  to 

and  collect  taxes  and  to  impose  penalties  for  non-payment  of  taxes.  The  grant  of  fall 
power  to  tax  carries  with  it  authority  to  use  all  means  necessary  to  accomplish  the  oIk 
jeot;  and  the  imposition  of  penalties  after  due  notice  lor  non-payment  of  taxes,  is  a  legiti- 
mate means  of  collecting  reyenue.  The  State  can  confer  this  power  because  there  is  no 
limitation  in  the  constitution  inhibiting  it. 

There  is  no  force  in  the  objection  that  section  35  of  the  charter  of  the  city  of  Monroe  is  not 
coYered  by  the  title,  and  therefore  repugnant  to  article  114  of  the  constitntion  and  Tcid^ 
The  title  of  the  charter  is  "an  act  to  incorporate  the  city  of  Monroe,  to  fix  its  boonda- 
ries,  to  provide  for  the  government,"  etc.  The  statute  would  ftdl  to  provide  for  the  gov- 
ernment of  the  city  of  Monroe,  if  it  failed  to  authorise  the  levy  and  collection  of  taxes 
for  the  support  thereof. 

APPEAL  from  the  parish  court,  parish  of  Ouachita.    Backer ^  J.    A,  L. 
SlaeJc,  in  propria  persona^  plaintiff  and  appellee.     W.  W.  Fcurmttf 
cit^  attorney,  tor  defendant  and  appellant. 

Wylt,  J.  The  plaintiff  injoined  the  tax  collector  from  selling  cer- 
tain property  belonging  to  the  succession  represented  by  him  for  taxes 
due  the  city  of  Monroe  for  the  year  1873,  and  also  for  the  penalties  for 
non-payment  of  said  taxes. 

The  court  dissolved  the  injunction  as  to  the  taxes,  but  maintained 
it  in  relation  to  the  penalties. 

From  this  judgment  the  defendant,  the  tax  collector,  has  appealed. 

That  the  State  can  collect  taxes  and  impose  penalties  for  non-pay- 
ment thereof,  after  giving  due  notice,  was  recently  decided  by  this 
court  in  several  casesi  especially  in  the  case  of  Morrison  t^.  Larkin,  tax 
collector.    Indeedi  the  proposition  is  not  denied  by  the  plaintiff. 

It  is  denied,  however,  that  this  right  has  been  conferred  on  the  d^ 
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of  Monroe  by  the  State ;  and,  therefore,  the  defendant  has  no  authority 
to  sell  the  property  of  the  plaintiff. 
Looking  to  the  charter  of  Monroe  we  find  section  25  which  provides: 
''  That  for  the  parpose  of  levying  and  collecting  taxes  and  licenses, 
the  Mayor  and  City  Coanoil  are  hereby  invested  with  fall  power  to 
pass  all  laws,  not  inconsistent  with  the  Constitution  of  the  United  States 
or  of  this  State,  to  compel  the  payment  by  compulsory  process,  of  all 
taxes  or  licenses  which  may  be  due ;  and  they  are  hereby  authorised 
to  confer  on  the  assessor  and  collector  power  sufficient  to  carry  into 
effect  the  laws  and  ordinances  pertaining  to  the  levying  and  collecting 
of  such  licenses  and  taxes.''    Acts  1871,  p.  242. 

We  think  this  section  confers  full  authority  on  the  city  of  Monroe 
to  assess  and  collect  taxes,  and  to  impose  penalties  for  non-payment  of 


The  grant  of  full  power  to  tax,  carries  with  it  authority  to  use  all 
means  necessary  to  accomplish  the  object ;  and  the  imposition  of  pen- 
alties after  due  notice  for  non-payment  of  taxes,  is  a  legitimate  means 
of  collecting  revenue;  and  it  is  a  means  employed  by  the  State  in 
ooUecting  its  taxes. 

The  State  can  confer  this  power  because  there  is  no  limitation  in  the 
constitution  inhibiting  it. 

As  the  State  can  collect,  in  a  summary  manner,  its  taxes  and  the 
penalties  for  non-payment  thereof  after  due  notice,  it  can  confer  the 
same  power  on  the  political  corporations  which  it  employs  in  admin- 
istering the  government. 

There  is  no  force  in  the  objection  that  section  25  of  the  charter  of 
the  city  of  Monroe  is  not  covered  by  the  title,  and  therefore  repugnant 
to  article  114  of  the  constitution  and  void. 

The  title  of  the  charter  is :  '^  An  act  to  incorporate  the  city  of  Mon- 
roe ;  to  fix  its  boundaries ;  to  provide  for  the  government,  and  create 
a  recorder's  court  for  the  same." 

The  statute  would  fail  '*to  provide  for  the  government"  of  the  city 
of  Monroe,  if  it  failed  to  authorize  the  levy  and  collection  of  taxes  for 
the  support  thereof.  There  are  other  objections,  but  they  are  without 
weight. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
ao  as  to  dissolve  entirely  the  injunction  sued  out  by  the  plaintiffs,  and 
amended  that  it  be  affirmed,  appellee  paying  costs  of  both  courts. 

Sehearing  refused. 


SUPREME  COURT  OF  LOUISIANA, 


Briglwm,  Onnrtor,  ▼.  Bnmtff  ei  «L 


itt   076s 

26    670* 
48    3S5 

26  ore 

•108  186 
108    188 


No.  469. 
J.  H.  Brighau,  Curator,  v,  A.  L.  Busssr  et  al. 

•It  is  a  rale  of  oar  Jnrispradenoe  that  if  a  ghorter  prescription  ia  not  specially  applied  to  per- 
sonal actions,  they  are  not  prescribed  by  two  years.  There  is  no  lav  fixing  speoially  the 
prescription  of  actions  against  recorders. 

'  ftds  is  an  action  against  the  recorder  of  the  parish  of  Morehoase  and  the  seoarities  on  his 
official  bond  for  the  damajses  resolting  trma.  a  ftiilore  of  oCBdal  duty  by  iho  deputy 

.  recorder  in  not  reinsoribing  a  certain  Judgment  idthin  the  proper  time,  as  he^  the 
depnty,  was  specially  instrncted  to  do,  by  which  omission  the  debt  due  plaintiff  was 
lost    This  aotion  is  one  ex  eowtra^u. 

.  The  recorder  had  a  special  daty  to  perform,  embraced  within  the  obligation  of  his  bead  given 
according  to  law  with  two  good  securities,  and  his  failure  or  that  of  his  deputy,  duly 
appointed  to  perform  that  duty,  is  a  breach  of  his  bond  on  which  he  and  his  deputies 
B^y  besued. 
The  argument  that  it  ia  not  an  action  on  the  bond,  because  it  is  not  established  that  the  con- 
sent of  the  sureties  was  given  to  the  appointment  of  the  deputy,  which  was  neoeasary  to 
make  them  liable,  and  that  its  omission  shows  the  action  to  be  one  against  tlie  reeerder 
alone  for  his  negligence,  is  not  sound.  It  might  perhaps  resull  in  releasing  the  aeonrities 
on  the  trial,  but  can  not  change  the  character  of  the  action. 

-Haimges  as  dstteto  fl»w  from  the  violation  of  a  general  duty;  damages  ex  eowtraelu  are  tte 
consequence  of  the  breach  of  a  special  obligation,  such  as  the  special  obligation  impeeed 
by  law  on  the  recorder,  in  this  case,  to  reiuscribe  a  certain  Judgment 

'ttie  recorder  and  his  securities  had  entered  into  a  speciilc  contract  with  the  State,  for  the 
benefit  of  those  interested,  that  he  and  his  deputy  would  faithtally  perform  each  daij  of 
his  office,  and  his  fiUlure  in  such  respect  is  a  breach  of  that  contract    The  aotion  to 
irhich  it  gives  rise  is  not  prescribed  by  one  year. 
Li  this  case,  the  deputy  recorder  promiaed  to  perform  a  special  duty  as  requested  on  behalf 
of  plainti£^  and  the  latter  had  the  right  to  suppose  the  promise  and  duty  would  be  ob- 
served by  the  officer.    The  failure  of  the  plaintiff  to  go  afterwards  (as  it  would  have  been 
prudent  for  him  to  do)  to  see  that  the  officer  had  done  his  duty,  is  not  such  a  negUgenoe, 
under  the  cironmstaaces,  as  to  affect  his  right  of  action  a^dnst  the  defandanta.   Ike 
other  idlegations  of  negligence  against  the  plaintiff  have  no  force. 
The  ottf^tion  that  plaintiff  or  liis  attorney  should  have  famished  t:ie  reoorder  with  a  eerii- 
fled  copy  of  the  Judgment  for  reinsoripUon  and  tendered  the  fbe,  if  of  any  force  under 
the  circumstances,  is  removed  by  the  promise  of  the  deputy  to  make  the  inaoriptlsn 
without  requiring  such  copy  or  fee. 
The  argument,  on  behalf  of  the  sureties,  that  they  can  not  be  condemned  to  pay,  beoauas  fhe 
the  recorder  did  not  obtain  their  written  consent  to  the  appointment  of  the  dej^ty,  aa 
provided  by  law,  can  not  avail  one  of  the  securities  who  is  himself  the  deputy.    As  to 
the  other,  the  matter  should  have  been  speoially  pleaded.    It  is  raised  for  the  first  time, 
in  this  court,  under  the  general  issue. 

APPEAL  from  the  Foarteenth  Judicial  District  Court,  parish  of  More- 
house. Bay,  J.  Jury  trial.  Todd  <St  Brigham,  for  plaintiff  and 
Sppellee.  Morrison  dk  Farm^,  Newton  <&  Hall,  James  Bussey,  for  de- 
fendants and  appellants. 

Howell,  J.  This  is  an  action  against  A.  L.  Bussey,  as  recorder  of 
the  parish  of  lilorehouse,  and  the  sureties  on  his  oflBicial  bond,  for  tlie 
dfainages  resulting  ttom  a  failure  of  official  duty  by  the  deputy  recorder 
in  not  reinsoribing  a  certain  judgment  within  the  proper  time,  as  be, 
the  deputy,  was  specially  instructed  to  do,  by  which  the  debt  doe 
plaintiff  was  lost. 

To  this  action,  under  a  general  denial,  the  prescription  of  one  year 
is  opposed. 
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It  !•  a  role  of  oar  jarUpradenoe  and  law  that  if  a  shorter  preaeri|^. 
tioo  is  not  specially  applied  to  personal  aotioos,  they  are  prescribed  bft 
two  years.  We  are  referred  to  oo  law,  and  we  know  of  none*  fixiiiff 
spedally  the  prescription  of  actions  against  recorders;  bat  it  is  conii» 
tended  that  this  is  an  action  for  a  qaasi  offense,  and  therefore  prescribed: 
by  one  year. 

In  oor  opinion  the  action  is  one  e»  eontraetu.    The  recorder  was  ni» 
quired  by  law  to  enter  into  a  bond  with  two  good  sureties  for  the  fiuth-** 
fol  perionnanoe  of  his  official  duties,  and  the  law  made  it  his  duty  lOr 
reinscribe  the  judgment  when  duly  called  on  to  do  so.    It  was  then  ar 
special  duty  embraced  within  the  obligation  of  his  bond,  and  his  fsiU; 
ure  or  that  of  his  deputy,  duly  appointed,  to  perform  that  duty  is  ai 
breach  ^f  his  bond,  on  which  he  and  his  sureties  may  be  sued  therefai^ 
It  is  only  through  or  by  the  bond  that  the  sureties  have  any  connect*: 
tion  whatever  with  the  acts  or  omissions  of  the  recorder  and  his  deputy. 
The  argument  that  it  is  not  an  action  on  the  bond,  because  it  is  no^ 
shown  that  the  consent  of  the  sureties  to  the  appointment  of  the  deputyt 
which  are  necessary  to  make  them  liable,  and  its  omission  shows  th#« 
action  to  be  one  against  the  recorder  alone  for  his  negligence,  is  notj 
sound.    It  may  perhaps  result  in  releasing  the  sureties  on  the  trial^i 
but  can  not  change  the  character  of  the  action. 

We  concur  in  the  opinion  that  Mr.  Marcad^  has,  in  his  commentary, 
on  the  Napoleon  Code,  "  developed  the  distinction  between  damages 
ex  delicto  and  damages  ex  contractu  with  his  usual  brevity  and  felicity* 
The  former  flow  from  a  violation  of  a  general  duty,  the  latter  from: 
the  breach  of  a  special  obligation."  It  was  the  general  duty  of  the 
recorder  to  do  right — not  to  discharge  the  duties  of  his  office  in  a  vie** 
lent  or  oppressive  manner — to  observe  the  *'  precepts  of  the  law  ;*'  bu(^ 
it  was  his  special  obligation  imposed  by  the  law  to  reinscribe  the  jud^^ 
ment  in  question  when  required  by  a  party  in  interest  to  do  so*  BM\ 
and  his  sureties  entered  into  a  specific  contract  with  the  State  for  tba- 
benefit  of  those  interested,  that  he  and  his  deputy  would  faithfully  per- 1 
form  each  duty  of  his  office;  and  his  failure  in  such  respect  is  a  breach, 
of  that  contract.  If  this  is  not  a  case  in  which  the  bond  may  be  en- . 
forced,  it  is  difficult  to  imagine  one  in  which  official  bonds  may  ba. 
made  available.  We  therefore  conclude  that  this  action  is  not  pre^- 
scribed  by  one  year. 

The  next  important  question — the  first  on  the  merits — is,  was  tl^i, 
recorder  or  his  deputy  (for  instructions  to  either  is  sufficient),  instructed 
or  directed  in  due  time  to  reinscribe  the  judgment  t 

The  contest  is  between  a  curator  of  a  succession  as  plaintiff  and  thsi. 
recorder,  his  deputy  and  sureties  as  defendants.  The  deputy ,  NaiB^ 
who  was  actually  discharging  the  duties  of  the  officci  swears  positively 
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tliat  neither  the  plaintiif,  his  attorney  nor  any  one  else  ever  requested 
or  directed  him  to  make  the  reinscription.  This  is  a  denial  by  a  party 
to  the  snit,  made  eyidence  by  the  law.  On  the  other  hand,  Todd,  one 
of  the  attorneys,  of  the  plaintiff,  swears  as  positively  that  he  did  give 
the  Instrnctions  and  describes  the  circamstances  of  his  doing  so; 
stating  that  he  opened  the  book  of  judicial  mortgages,  tamed  to  the 
page  where  the  judgment  was  inscribed,  and  directing  the  attention  of 
the  deputy  specially  to  it,  requested  him  not  to  feM  to  reinscribe  it, 
which  the  latter  promised  to  do.  ,Here  is  a  direct  mention  of  the  de- 
tails, the  particular  acts,  whicb  a  witness,  not  a  party  to  the  salt,  says 
he  recollects  distinctly.  He  also  states  that  he  informed  the  plaintiff 
of  his  action  in  the  matter,  and  the  latter  states  further,  in  this  con- 
nection, that  on  that  occasion  his  attorney  first  inquired  of  hiti  if  he 
bad  caused  the  reinscription  to  be  made,  and  upon  his,  plaintiff's, 
starting  immediately  to  have  it  done,  his  counsel  told  him  he  need  not 
go,  as  he,  the  counsel,  had  just  ordered  it  to  be  done.  This  shows  at 
least  that  the  matter  was  thought  and  spoken  of  by  those  parties  at  the 
time,  and  served  to  fix  it  in  their  memories.  As  a  part  ot  the  res  gettm 
this  evidence  was  admissible.  The  jury  and  judge  had  these  witness- 
es before  them  and  gave  credence  to  the  testimony  for  the  plaintiff^ 
and  we  think  it  has  the  preponderance,  and  that  Naff,  the  deputy,  was 
guilty  of  the  neglect  of  official  duty  as  charged. 

A  third  question  is  presented.  If  Naff  was  guilty  of  neglect,  did 
not  the  negligence  of  plaintiff  contribute  to  the  loss  and  thus  deprive 
bim  of  the  right  to  recover  t 

Ordinarily  the  contributory  negligence  must  relate  to  or  be  connected 
with  the  act  or  event  which  causes  the  damage,  and  it  is  not  pretended 
that  any  act  of  plaintiff  contributed  to  the  occurrence  of  the  faHnre 
on  the  part  of  the  deputy  to  reinscribe  the  judgment;  but  it  is  uiged 
that  it  was  the  duty  of  the  plaintiff  to  see  that  the  inscription  had 
been  made  as  directed,  and  the  cases  in  2  An.  547,  6  An.  172  and  7  An« 
65  are  cited  in  support  of  this  position.  Those  cases  refer  to  the  duties 
of  creditors  with  such  real  rights,  as  they  affect  or  relate  to  third  pw- 
BODS,  and  not  to  the  duties  and  rights  as  between  the  creditor  and  the 
delinquent  officer.  In  this  case  the  deputy  recorder  promised  to  per- 
form a  special  duty,  as  requested,  on  behalf  of  plaintiff,  and  the  latter 
had  a  right  to  suppose  the  promise  and  duty  would  be  observed  by  tiie 
officer. 

The  failure  of  the  plaintiff  to  go  afterwards  (as  it  would  have  been 
prudent  in  him  to  do)  to  see  that  the  officer  had  done  his  duty,  is  not 
each  negligence,  under  the  circumstances  as  to  affect  his  right  of  action 
against  the  defendants. 

It  is  also  urged,  in  this  connection,  that  the  plaintiff  was  negligent 
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in  not  speedily  settling  the  estate  he  was  administering  and  enforoing 
the  special  mortgage  at  a  time  when  it  might  have  paid  the  debt;  in 
not  recording  the  revised  judgment  and  in  not  resorting  in  time  to 
and  prosecating  promptly  hypothecary  actions  against  the  various 
properties  affected  by  the  jadicial  mortgage. 

Conceding  that  these  points  are  properly  raised  in  the  record  where 
only  the  general  issae  is  presented,  no  sach  negligence  exists  on  the  part 
of  plaintiff,  as  to  relieve  these  defendants  from  their  liability.  Within 
the  legal  delay  the  deputy  recorder  was  instructed  and* he  promised  to 
reinscribe  the  judgment,  as  authorized  by  law,  the  judgment  was 
revived  as  required  by  law,  and  it  is  shown  that,  at  the  time,  there 
was  property  subject  to  the  judicial  mortgage,  which  plaintiff  could 
have  purchased,  but  for  the  peremption  of  the  mortgage,  which  mort- 
gage he  had  a  right,  within  ten  years,  to  have  reinscribed. 

The  objection  that  plaintiff  or  his  attorney  should  have  furnished 
the  recorder  with  a  certified  copy  of  the  judgment  for  reinscription 
■and  tendered  the  fee,  if  of  any  force  under  other  ciroumstancesy  is 
removed  by  the  promise  of  the  deputy  to  make  the  inscription  without 
requiring  such  copy  or  fee. 

It  is  contended,  in  behalf  of  the  sureties,  that  they  can  not  bd  con- 
demned to  pay  becau%^  the  recorder  did  not  obtain  their  written  con- 
aent  to  the  appointment  of  the  deputy  as  provided  by  section  3075 
Bevised  Statutes. 

This  can  not  avail  one  of  the  sureties  who  is  himself  the  deputy. 
He  certainly  consented  to  his  own  appointment.  As  to  the  other,  we 
think  the  matter  should  have  been  specially  pleaded.  Kon  oonstatf  if 
the  point  had  been  made  in  the  defense,  the  plaintiff  could  have  shown 
that  the  provisions  of  said  section  were  complied  with.  It  is  raised 
for  the  first  time  here  under  the  general  issue. 

Under  all  the  circumstances  presented  in  this  record,  we  are  not 
prepared  to  differ  from  the  judge  and  jury  below  in  their  conclusion. 
We  see  no  good  cause  to  amend  the  judgment. 

Judgment  affirmed. 


LuDBLiNG,  C.  J.,  dissenting.  This  is  a  suit  to  render  a  recorder  and 
hia  securities  liable  for  the  amount  of  a  judgment  which  it  is  said  he 
was  instructed  to  record  and  he  failed  to  do  so.  The  evidence  to 
establish  this  responsibility  should  be  strong,  clear  and  conclusive. 

The  only  evidence  in  this  case  in  favor  of  plaintiff  is  the  testimony 
of  R.  B.  Todd,  Esq.,  the  attorney  who  obtained  the  postponement. 
His  testimony  is  that  he  instructed  the  recorder,  verbally,  to  re-register 
the  judgment  at  the  same  time  that  he  told  him  to  re-register  another 
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judgment  in  another  oaAe,  which  latter  judgment  was  re^registered^ 
This  the  deputy  recorder  poaitiyelj  contradicts  in  his  testimony.  The 
declarations  of  Mr.  Todd  to  his  law  partner,  made  just  after  theee 
instructions  to  the  deputy  recorder  were  given,  and  made  out  of  the 
presence  of  the  recorder,  were  offered  and  received  in  evidence.  I  am 
inclined  to  the  opinion  that  they  should  have  been  excluded  for  the 
reasons  urged  against  their  reception  in  the  bill  of  exceptions — ^that 
it  was  hearsay. 

But  if  the  evidence  be  regarded  as  legal,  because  a  part  of  res  g€9ta, 
still  I  can  not  perceive  how  that  stiengthens  the  plaintiff's  case — ^it  is 
still  only  the  unsworn  declarations  of  Mr.  Todd,  whose  testimony  waa 
already  in  the  case.  And  we  have  the  testimony  of  Mr.  Todd  opposed 
by  the  testimony  of  Mr.  Naff— both  unimpeached  and  both  interested 
in  the  result.  I  have  no  reason  to  doubt  the  veracity  ot  either  witness*, 
and  the  only  hypothesis  upon  which  both  witnesses  swore  truthfully, 
is  that  Mr.  Todd  told  Naff  to  re-record  the  judgment,  but  Naff  did  not 
hear,  or  did  not  understand  him.  I  must  infer  this  to  have  been  the 
case,  as  the  deputy  recorder  did  register  the  one  judgment  and  failed 
to  re-register  the  other.  He  had  no  motive  for  not  recording  the  judg- 
ment, whereas  his  interest  in  the  fee  for  recording  would  have  induoed 
him  to  do  it,  if  not  his  official  duty.  Besides,  the  presumption  of  the 
Iftw,  that  every  officer  does  his  duty,  is  in  his  favor. 

Upon  the  hypothesis  aforesaid,  who  was  to  blame  f  I  maintain  that 
it  is  the  party  who  gave  the  verbal  instructions,  unaccompanied  by  a 
copy  of  the  judgment  to  be  recorded,  or  any  written  memorandum.  Be- 
sides, it  appears  that  the  loss  sustained  was  by  the  peremption  of  the 
mortgage,  through  the  delays  of  the  plaintiff,  occasioned  either  through 
negligence  or  a  disposition  to  favor  his  debtors.  He  has,  therefore, 
himself  contributed  to  the  loss,  and  the  jurisprudence  of  this  State  ia 
well  settled,  that  one,  whose  negligence  has  contributed  to  an  ii^jary 
or  loss,  has  no  right  to  claim  indemnity.  14  An.  524;  1  An.  374;  17  La* 
391;  23  An.  464;  24  An.  464;  and  case  against  City  Railroad  Company 
recently  decided  at  New  Orleans. 

In  June,  1869,  plaintiff  instituted  the  hypothecary  action  on  this 
judgment,  and  though  no  answer  was  filed  or  defense  of  any  kind  waa 
made  until  May  23, 1871,  no  effort  appears  to  have  .been  made  to  make 
the  judgment  by  default  final,  although  the  mortgage  was  not  per- 
empted  until  third  July,  1870,  and  in  the  interim  at  least  two  terms  of 
the  court  were  held. 

I  therefore  dissent  from  the  opinion  of  the  court. 
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No. — . 

Mahlb  et  al.  t;.  Elder  et  al. 

This  is  a  suit  to  recoyer  a  certain  piece  of  land  on  the  groand  that  the  plaintlfis  were  oz^ust- 
ly  depriyed  of  it  by  illegal  proceedings,  among  which  was  a  certain  oompromiBe  ezeonted 
by  their  tutor.  All  the  proeeedings  complained  of  were  duly  homologated  and  oonflrmed. 
The  power  to  effect  the  conpromite  was  oonferred  upon  the  tutor  by  a  family  meeting. 
The  clerk,  in  rendering  the  order  of  homologation,  had  the  anthority  to  order  the  tutor, 
•  in  purtuauoe  ol  the  dlreotions  of  the  family  meeting,  to  carry  out  the  oompromiee.  The 
authorities  in  support  of  tranaacttoUB  of  this  kind  are  numerous  in  onx  own  Jniispro- 
denoe. 

APPEAL  from  the  Tenth  Jadieial  Diatrict  Court,  parish  of  Caddo. 
J.  0,  Moneure^  judge  ad  hoc  io  the  place  of  Looney,  district  jadge, 
recused.  A.  W.  O.  SioJc9  ^  If.  0.  Blanehard,  for  plaintiffs  and  appel- 
lants. Land  de  Tayhr,  for  executors.  £!gan,  WiUiamBon  4c  Wise,  for 
defendants  and  appellees. 

Taliafsbbo.  J.  Tbis  is  a  suit  brought  by  plaintiffs  as  heirs  of  one 
John  H.  Mahle,  who  died  in  January,  1845.  Nancy  Mahle,  his  wife  and 
mother  of  plaio  tiffs,  died  io  August,  1847.  It  seems  that  in  1843  John 
K.  Elgee,  of  the  parish  of  Rapides,  sold  the  land  which  these  heirs  are 
now  suing  to  recover  to  John  H.  Mahle,  together  with  a  number  of 
slaves  for  $11,000,  for  which  Mahle  executed  his  notes,  payable  in  eight 
annual  installments  with  ten  per  centum  interest  per  annum  after  ma- 
turity, secured  by  special  mortgi^ge  an4  vendor's  privilege  on  all  the 
property  conveyed.  After  the  death  of  Mahle  and  his  wife,  the  eldest 
of  the  children,  John  W.  Mahle,  qualified  as  tutor  to  the  minors.  During 
his  tutorship  proceedings  were  taken  to  effect  a  compromise  and  settle* 
nient  of  the  debt  of  Elgee  by  retroceding  the  property  to  him.  The 
retrocession  was  effected  and  the  property,  or  at  least  that  portion  of 
it  now  in  controversy,  was  sold  by  Elgee  to  the  ancestor  of  the  present 
defendants.  The  petition  alleges  that  the  plaintiff^  were  illegally  and 
ni^ustly  deprived  of  the  property,  that  all  the  proceedings,  transfers, 
etc.,  of  the  property  they  sue  for,  purporting  to  convey  title  thereto,  are 
without  effect,  as  having  been  executed  in  contravention  of  prohib- 
itory laws.  They  claim  two  thousand  dollars  rent  and  pray  to  be  re- 
cognized as  the  owners  of  the  land  sued  for,  and  pray  to  be  put  in  pos- 
session as  such.  The  defendants  except  that  the  plaintiffs  can  not 
indirectly  and  collaterally  attack  judicial  proceedings  and  judgments  of 
courts.  They  allege  title  in 'themselves  and  plead  the  prescription  of 
ten  and  twenty  years. 

The  judgment  of  the  lower  court  was  in  favor  of  the  defendants  and 
the  plaintiffs  have  appealed. 

We  see  no  substantial  grounds  upon  which  the  plaintiffs  rest  their 
elaim  to  recover  the  property  sued  for.  They  seem  to  rely  mainly 
upon  alleged  illegal  proceedings  resorted  to  to  divest  them  ol  title,  as 
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tbey  were  minors  when  the  retrocession  of  the  land  and  slaves  was 
made  to  Elgee,  their  ancestor's  vendor. 

An  examination  of  the  record  brings  us  to  the  conolnsion  that  the 
proceedings  in  relation  to  the  retrocession  of  the  property  to  Elgee 
were  regular  and  taken  with  circumspection.  The  ob'ection  that  these 
proceedings  were  superintended  by  Elgee  himself,  and  the  various  legal 
instruments  in  the  judicial  proceedings  written  by  him  and  signed  by 
the  tutor,  do  not  vitiate  them.  It  is  fully  shown  that  the  ancestor  of 
these  claimants,  John  H.  Mahle,  had  contracted  a  heavy  debt  in  the 
purchase  ot  the  plantation  and  slaves  from  Elgee,  the  vendor  holding 
a  special  mortgage  and  vendor's  privilege  to  secure  the  payment  of 
the  price.  Mahle  and  his  wife  both  died  a  few  years  after,  leaving  the 
succession  burdened  with  a  large  debt  bearing  ten  per  cent,  interest 
which  the  estate  was  utterly  unable  to  pay.'  Between  the  tutor  of  the 
minors,  duly  authorized  by  a  family  meeting,  and  the  creditor,  it  seems 
to  have  been  amicably  agreed  that  the  land  should  be  transferred  to 
Elgee,  and  the  notes  given  up,  which  was  done,  and  the  proceedings 
necessary  to  render  the  transaction  legal  appear  to  us  from  the  record 
to  be  regular. 

It  is  objected  that  the  clerk  had  no  power  to  authorise  the  tutor  to 
make  the  retrocession  to  Elgee.  The  family  meeting  recommended  the 
retrocession  as  an  act  highly  advantageous  to  the  minors,  authorized  it 
to  be  carried  into  effect,  and  recommended  that  the  tutors  of  the 
minors  be  aathorized  to  carry  the  compromise  into  effect.  These 
proceedings  were  duly  homologated  and  confirmed.  The.  power  to 
effect  the  compromise  was  conlerred  upon  the  tutor  by  the  family 
meeting.  The  clerk  in  rendering  the  order  of  homologation  had  the 
authority  to  order  the  tutor,  in  pursuance  of  the  directions  of  the  fleuii- 
ily  meeting,  to  carry  out  the  compromise. 

The  authorities  in  support  of  transactions  of  this  kind  are  numerous 
in  our  own  jurisprudence.  6  An.  2;  7  An.  135;  8  La.  81;  19  La.  — ;  3 
An.  583;  and  various  other  authorities.    C.  C.  348;  15  An.  148. 

The  law  and  evidence  justify  the  decree  of  the  lower  court; 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs. 


Morgan,  J.,  dissenting.  Retrocession  is  alienation.  I  find  no  aa- 
tority  which  permits  the  alienation  of  real  estate  belonging  to  minora, 
as  the  result  of  a  compromise  between  their  tutor  and  persons  present- 
ing claims  against  them.  The  laws  are  intended  to  protect  those  who 
can  not  protect  themselves.  But,  practically,  it  appears  that  the  help- 
less are  always  wrong.  When  the  law  says  that  real  estate  belonging' 
to  minors  can  not  be  sold  except  by  public  auction,  I  think  it  meant 


MONROE,  JULY,  1874.  683 

Mahle  et  al.  y.  Blder  et  aL 

what  it  said ;  and  I  do  not  think  that  their  property  can  be  taken  away 
from  them  except  in  the  way  pointed  oat  by  law. 

In  this  case  the  tutor  not  only  reconveyed  the  property,  but  he  paid 
money  and  contracted  a  debt  to  enable  him  to  complete  the  re-rendi- 
tion. I  do  not  think  he  had  that  right,  even  though  his  course  was 
sanctioned  by  a  family  meeting  of  the  friends  of  the  minors,  and  rati- 
fied by  the  sanction  of  the  clerk.  All  of  them  joined  together  had 
not,  in  my  opinion,  the  right  to  allow  their  property  to  be  disposed  of 
except  in  the  manner  and  form  prescribed  by  law. 

I  therefore  dissent  from  the  conclusions  arrived  at  by  the  majority 
of  the  court. 

Wtlt,  J.,  dUaenUng,    I  concur  in  this  dissenting  opinion. 


No.  457. 

E.  D.  Duckworth,  individually  and  as  administrator,  t^.  Isaac  B. 
^  Patne  et  al. 

Thia  is  a  snit  by  plaintiff,  iqdividnally  and  as  administrator,  to  annal  a  certain  order  and 
Judgment  and  tha  sale  of  certain  lands  madb  by  the  sheriff  to  defendant  in  fhind,  aa 
alleged,  of  the  creditors  of  the  saoceasion  of  which  he  is  the  administrator. 

The  sheriff  in  his  return  states  that  the  sale,  the  validity  of  which  is  contested,  was  adver- 
tised by  posting  at  the  door  of  the  conrthouse  and  two  other  pnblic  places  in  the  parish, 
there  being  no  nawspaper  in  the  parish  selected  according  to  section  15,  act  No.  8,  ap- 
proved July  24, 1868,  to  perform,  print  and  pnblish  parochial  and  Jadioial  advertising.  It 
is  only  after  the  official  Journal  is  selected  and  notice  thereof  given  to  the  sheriff^  that 
bis  advertisements  are  null  if  not  published  In  such  journal.  No  such  selection  and 
notice  are  proven  in  this  case ;  hence  the  presumption' must  be  in  flavor  of  the  officer. 

The  siJe  was  made  on  a  mortgage  created  before  the  provision  of  the  constitution  in  regard 
to  dividing  lands  into  small  lots  was  put  in  operation,  and  tberefbre  can  not  be  affected 
by  it. 

The  record  does  not  show  that  the  price  was  less  than  the  first  or  previous  mortgage.  But  it 
appefurs  that  the  only  mortgage  of  an  older  date  than  the  ones  on  which  the  order  of 
seisore  and  sale  Isaned,  was  actually  owned  by  the  purchaser,  plaintiff  in  the  proceedings. 

The  Judge  a  qiu>  did  not  err  in  excluding  evidence  offered  to  prove  plaintiff's  alleged  special 
mortage,  as  the  Judgment  obtained  by  him  did  not  contain  its  recognition. 

The  subject  of  the  violation  of  an  alleged  agreement  not  to  sell  the  property,  but  to  cultivate 
the  lands,  has  already  been  settled  by  this  court  as  not  being  a  legal  ground  for  not 
causing  the  property  to  be  sold,  and  a/ortUni^  it  is  not  a  good  ground  to  annul  the  sale. 

A  PPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  More- 
JLA  houi^e.    Bay,  J.    Jury  trial.    8,  O.  Fcursons^  for  plaintiff  and  ap. 
pellee.    J.  H,  Brigham,  Dtwid  Todd,  for  Isaac  B.  Payne.    Ifewton  dt 
SaU^  for  B.  B.  Todd,  curator. 

Howell,  J.  The  plaintiff,  individually  and  as  administrator  of  J. 
D.  Duckworth,  sues  to  annul  a  certain  order  and  judgment  and  the 
sale  of  certain  lands  made  by  the  sheriff  to  defendant,  Payne,  on  first 
October,  1870,  in  fraud  of  creditors  of  the  succession  of  J.  T.  Payn«, 
as  alleged,  on  the  grounds : 
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First — The  sale  was  not  preceded  by  a  legal  advertisement,  in  the 
official  joarnal  or  otherwise,  nor  by  a  legal  appraisement. 

Second — ^The  land  was  not  sold  in  lots  of  ten  to  fifty  acres. 

Third — The  price  bid  for  the  said  property  was  not  eqnal  to  the  pre- 
yions  special  mortgage  on  it,  and  the  provisions  of  acts  678  and  679 
C.  P.  were  not  complied  with. 

Fourth — Isaac  B.  Payne  was  not  a  creditor  of  the  snccession  at  the 
time  of  sale. 

Fifth — The  notes  which  the  land  was  sold  to  pay  had  been  extin- 
guished by  the  proceeds  of  cotton  shipped  by  J.  T.  Payne  to  Fellows, 
Ferguson  &  Hervey. 

Sixth — Isaac  B.  Payne  had  agreed  with  S.  Gr.  Ferguson,  cnrator,  at 
the  time  the  succession  was  opened  that  the  plantations  should  not  be 
sold,  but  cultivated  at  the  expense  of  the  estate,  which  agreement  was 
violated  by  the  said  Payne. 

The  separate  answers  of  the  defendants  contain  a  general  denial  and 
an  averment  of  the  legality  of  the  proceedings  sought  to  be  annulled. 
From  a  verdict  and  judgment  in  tavor  of  plaintiff  the  defendants  have 
appealed. 

I.  The  sheriff  in  his  return  states  that  "the  sale  was  advertised  by 
posting  at  the  door  of  the  courthouse  and  two  other  public  places  in 
the  parish,  there  being  no  newspaper  in  the  parish  selected  aooording 
to  section  15,  act  No.  8,  approved  July  24,  1868,  to  perform,  print  and 
publish  parochial  and  judicial  printing  and  advertising.'' 

The  only  evidence  to  contradict  this  is  the  testimony  of  one  witness, 
who  thinks  there  was  a  paper  published  at  the  time  in  the  parish,  but 
is  not  positive,  and  does  not  know  that  it  was  the  official  journal.  It 
is  only  after  the  official  journal  is  selected  and  notice  thereof  given  to 
the  sheriff  that  his  advertisements  are  null  if  not  published  in  sooh 
journal.  No  such  selection  and  notice  are  proven,  and  we  must  adopt 
the  presumption  in  favor  of  the  officer.  The  appraisement  appears  to 
be  regular. 

II.  The  sale  was  made  on  a  mortgage  created  before  the  provision  of 
the  constitution  in  regard  to  dividing  lands  into  small  lots  was  put  in 
operation. 

III.  The  record  does  not  show  that  the  prioe  was  less  than  the  first 
or  previous  mortgage.  But  it  appears  that  the  only  mortgage  of  ao 
older  date  than  the  ones  on  which  the  order  of  seisnre  and  pale  issued* 
was  actually  owned  by  the  purchaser  and  plaintiff  in  the  proceedings. 
It  is  not  made  to  appear  in  what  particular  the  provisions  of  articles 
678  and  679  were  not  complied  with. 

The  judge  did  not  err  in  exdnding  evidence  <^ered  to  prove  plaiifc* 
taJTs  alleged  special  mortgage,  as  the  judgment  obtained  by  him 
not  contain  its  recognition. 
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lY  and  y.  The  eyidence  in  the  record  does  not  impeach  the  validity 
of  plaintiff's  claims  on  which  the  order  of  seizure  and  sale  issued.  The 
proof,  nnco..tradicted,  is  that  the  proceeds  of  the  cotton  shipped  to  tbe 
Victors  of  the  debtor  were  to  he  applied  first  to  the  open  account,  which 
was  not  itself  thereby  extinguished. 

YI.  The  subject  of  the  violation  of  an  alleged  agreement  not  to  sell 
the  property,  but  to  cultivate  the  lands,  was  settled  in  the  case  of  Payne 
V.  Ferguson,  23  An.  581,  as  not  being  a  legal  ground  for  not  causing 
the  property  to  be  sold,  and  a  fortiori,  it  is  not  a  good  ground  to  annul 
the  sale. 

After  a  careful  examination  of  the  record,  we  conclude  that  the  case 
is  with  defendants. 

It  is  therefore  ordered  that  the  judgment  appealed  from  and  the 
verdict  below  be  set  aside,  and  that  there  be  judgment  in  favor  of  de- 
fendants, with  costs  in  both  courts. 

Sehearing  refused. 


No.  443. 
Chatfb,  Shba  &  LoTB  V,  Gborob  B.  Abbrobombib. 

The  pUdntiflb  porohaMd  In  January,  1872,  from  one  Bobert  Stothard,  a  certain  section  of  land 
with  the  trnproTcmenta  thereon.  Joseph  Stothard  was  employed  to  hold  possession  fbr 
plaintiffs.  Daring  tiie  same  month  the  place  and  improvements  were  attached  at  the  salt 
ol  Lanra  Stevens  against  said  Bobert  Stothard  and  taken  possession  of  by  the  sheriff 
who  appointed  Lanra  Stevens  herself  as  keeper,  and  she  employed  Abercrombie,  the 
defendant  to  take  chacKe  of  the  place  as  her  agent.  The  scdaore  was  snbseqaently 
released  by  order  of  Mrs.  Stevens,  the  plaintiff  in  the  attachment  snit.  The  sheriff 
made  his  return  accordingly,  and  gave  an  order  to  the  custodian  under  him  to  cease  his 
duties  as  sneh.  One  ot  the  plaintiff^  thereupon  demanded  possession  of  the  defendant 
who  reftised  to  comply  with  the  demand.  The  defendant  being  in  possession  pro  hoe 
viea  as  keeper  under  the  sheriff,  it  was  clearly  out  of  his  power  to  acquire  a  possession 
adverse  to  the  plaintiff*  rights. 

Title  does  not  come  into  view  when  the  question  is  purely  one  involving  the  right  of 
possession. 

APPEAL  from  the  Eighteenth  Judicial  District  Court,  parish  of  Web- 
ster.    Turner,  J.    Jury  trial.    A.  B^   George,  for  plaintiffs  and 
appellees.     Waihins  d:  Fort,  for  defendant  and  appellant. 

LuDBLiNG,  C.  J.  This  is  a  possessory  action.  The  plaintiffs,  it  ap- 
pears, obtained  possession  of  the  quarter  section  of  laud  which  they 
sue  to  recover  possession  of  by  purchase  of  the  same  With  the  improve- 
ments upon  it  from  one  Robert  Stothard  in  the  month  ot  January,  1872. 
Stothard,  it  is  shown,  was  in  possession  of  the  place  more  than  twelve 
months  before  he  transferred  it  to  the  plaintiffs.  Joseph  Stothard  was 
employed  to  hold  possession  for  plaintiffs,  who  had  coin,  fodder,  etc., 
on  the  place.  During  the  month  (January,  1872.)  the  place  and  im- 
provements were  attached  at  the  suit  of  Laura  Stevens  against  Bobert 
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Stothard,  and  taken  possession  of  by  the  sheriff,  who  at  first  appointed 
Kelly  keeper  and  afterwards  Laara  Stevens  herself,  who  employed 
Abercrombie,  the  defendant,  to  take  charge  of  the  place  as  her  agent. 
On  the  twenty- ninth  of  January,  1872,  the  seizare  was  released  by  order 
of  Mrs.  Stevens,  the  plaintiff  in  the  attachment  suit.  The  sheriff  made 
his  retarn  accordlDgly,  and  gave  an  order  to  the  custodian  nnder  him 
to  cease  his  da  ties  as  such.  One  of  the  plaintiffs  thereupon  demanded 
possession  of  the  defendant,  who  refused  to  comply  with  the  demand. 
In  this  manner  the  controversy  was  brought  about.  The  case  was  tried 
before  a  jury,  who  rendered  a  verdict  in  favor  of  the  plaintiff,  giving 
him  possession  of  the  premises  and  awarding  him  ninety  dollars  for 
rents.    The  defendant  has  appealed. 

It  was  clearly  out  of  the  power  of  the  defendant  thus  to  acquire  a 
possession  adverse  to  the  plaintiffs'  rights  that  would  avail  him,  as  his 
act  was  in  fraud  of  their  rights.  He  was  in  possession  pro  hoc  vice  as 
keeper  under  the  sheriff  in  lieu  of  Mrs.  Stevens,  by  whose  orders  the 
seizure  by  the  sheriff  was  released.  The  defendant  contends  that  he 
holds  possession  of  the  land  as  public  or  railroad  lands  for  the  purpose 
of  pre-empting  upon  it,  and  he  offered  to  show  by  a  certificate  from  the 
land  office  that  the  land  is  railroad  land.  The  evidence  was  properly 
rejected.  Title  in  this  case  does  not  come  into  view,  the  question  being 
purely  one  involving  only  the  right  of  possession.  7  La.  R.  6 ;  ibidem 
414;  9  La.  152;  5  L.  117,  and  numerous  other  authorities. 

Judgment  affirmed. 


No.  441. 

Cornelia  McCot  and  Husband  v.  Nbklt  MoCot,  Administrator. 

When  the  amount  allowed  to  a  widow  In  neoeasitoas  ciroomstancea  is  claimed,  it  must  be 
olearly  eatablished  that  theae  oiroomstancea  existed  at  the  time  the  snit  waa  flled. 

APPEAL  from  the  Eighteenth  Judicial  District  Court,  parish  of 
Webster.  Twmer\  J.  A.  B.  Oeorge,  L.  B.  Wathins^  for  plaintiff 
and  appellee.     Waikina  dt  Fort,  for  defendant  and  appellant. 

Morgan,  J.  Plaintiff,  widow  of  L.  F.  McCoys,  and  now  the  wife  of 
Alexander  D.  Hamilton^  sues  the  administrator  of  the  succession  of  her 
former  husband,  and,  alleging  that  at  the  death  of  her  said  husband 
she  was  in  necessitous  circumstances,  claims  one  thousand  dollars. 

She  further  alleges  that  the  estate  left  by  her  former  husband  was 
community  property,  and  that  as  he  died  without  leaving  ascendeats 
or  descendents,  she  is  entitled,  as  surviving  widow,  to  the  possession 
of  all  the  property  left  by  him  during  her  natural  life. 

We  do  not  think  that  these  demands  are  inconsistent,  as  they  are 
alleged  to  be  by  the  defendant.    If  she  was  in  necessitous  oircumstances. 
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she  woald  be  entitled  to  the  amoant  allowed  her  by  law.  If  she  was 
Id  commanity  with  her  husband  she  would  be  entitled  to  her  share  of 
the  com Di unity.  Only  the  value  of  her  interest  therein  would  have  to 
be  deducted  from  the  amount  necessary  to  make  up  the  91000.  Thus, 
if  the  succession  of  her  husband  consisted  of  property,  acquired  during 
marriage,  and  valued  at  $1500,  she  would  be  entitled  to  $750,  in  her 
own  right,  and  the  balance  of  the  amount  necessary  to  make  up  the 
$1000,  viz.,  $250  would  be  taken  from  the  estate.  She  would  clearly 
not  be  entitled  to,  first,  the  $750,  amount  of  her  interest  in  the  com- 
munity, and  second,  $1000  on  account  of  her  necessitous  circumstances. 
She  could  only  get  an  amount  out  of  the  succession  of  her  husband, 
which,  added  to  her  own,  would  make  up  the  sum  of  $1000. 

As  the  sum  claimed  exceeds  five  hundred  dollars,  perhaps  the  dis- 
trict court  had  jurisdiction. 

We  understand  the  law  which  she  invokes  to  be  a  charity,  to  be  en- 
titled to  which  it  is  necessary  that  the  party  claiming  it  should  be  an 
object  of  charity,  or,  as  the  law  itself  has  it,  in  necessitous  circum- 
stances, and  that  these  necessitous  circumstances  should  exist  at  the 
time  the  charity  is  applied  tor.  This  is  a  question  of  fact,  the  affima- 
tive  of  which  is  held  by  the  applicant,  and  which  must  be  established 
by  the  party  claiming  it.  If  the  necessitoas  circumstances,  admitting 
that  they  once  existed,  came  to  an  end,  the  reason  of  the  law  would 
oome  to  an  end ;  when  the  reason  ceases  the  law  ceases  with  it.  It 
would  hardly  be  contended  that,  if  a  wife  was  left  in  destitute  circum- 
stances at  the  death  of  her  husband,  and  while  his  succession  was  under 
administration  she  inherited  a  fortune,  she  would  nevertheless  be  en- 
titled to  receive  from  his  estate  $1000.  The  injustice  of  sach  a  doctrine 
would  be  manifest.  The  property  left  by  the  husband  might  not  be 
worth  more  than  $1000,  and  he  might  owe  to  persons  in  circumstances 
as  necessitous  as  those  of  his  wife,  more  than  that  sum.  To  give  her 
the  whole  of  his  estate,  and  to  his  creditors  nothing,  when  they  needed 
it  and  she  did  not,  would  be  cruel  as  well  as  unjust. 

Now,  in  the  case  under  consideration,  it  is  not  even  alleged  that  the 
plaintiff  is,  or  was  when  the  suit  was  filed,  in  necessitous  circumstances. 
It  is  established  that  when  her  husband,  McCoy,  died  she  had  nothing, 
lint  she  has  maried  since,  and  what  her  circumstances  now  are,  we  are 
not  informed.    For  aught  we  know,  she  may  be  comfortably  off. 

Without  expressing  any  opinion  as  to  her  right  to  recover,  after  her 
Becond  marriage,  the  amount  allowed  to  widows  in  necessitous  circum- 
stances, we  are  clearly  of  tiie  opinion  that  she  should  make  the  dr- 
eamstances  whi6h  give  her  the  right  she  claims  dear.  As  she  has  not 
done  this,  we  think  she  should  suffer  nonsuit. 

Judgment  affirmed. 
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No.  467. 
J.  H.  Scott  v,  D.  C.  Davis  et  al.    F.  B.  Davis,  Garaishee. 

When  there  U  no  garnishment  the  aotnal  aeUore  of  the  property  is  alone  the  haels  of  tibe 
attachment  and  Jurisdiction  of  the  court.  It  is  the  duty  of  the  sherlif  to  take  the  prop- 
erty into  actnal  possession.  If  it  be  a  plantation,  it  remains  seqaestered  in  bis  custody 
ontil  the  sale,  and  he  may  appoint  a  keeper. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Bien- 
ville.    TrimhUf  J.    J.  F.  Pieraon,  for  plaintiff  and  appellant.    L, 
JB.  WathinSj  for  defendants  and  appellees. 

Taliafsrro,  J.  This  suit  is  brought  by  attachment  against  D.  C. 
Davis,  of  whom  the  plaintiff  complains  that,  after  having  made  a  sim- 
ulated sale  of  his  property  for  the  purpose  of  defranding  his  creditors, 
left  the  State  permanently.  The  plaintiff  attacks  the  sale  he  com- 
plains of  and  prays  that  it  be  decreed  simulated,  null  and  void,  and 
the  land  it  purports  to  convey  be  made  subject  to  the  plaintiff's 
demand.  An  attachment  was  issued  and  put  into  the  hands  of  the 
slieriff,  wlio  made  a  return  of  having  seized  and  attached  certain  land, 
giving  a  description  of  the  same.  A  curator  ad  hoe  was  appointed  to 
represent  the  absentee.  Personal  service  was  made  on  the  other  de- 
fendants. An  exception  was  filed  by  the  defendants  to  the  legality  of 
the  proceedings  on  these  grounds  : 

First — No  legal  service  of  citation  on  the  absentee. 

Second — That  the  plaintiff  has  cumulated  a  number  of  small  claims, 
belonging  to  other  persons,  to  make  up  a  fictitious  sum  to  give  juris- 
diction to  the  court — ^his  own  demand  being  less  than  the  amount 
required  to  give  jurisdiction. 

Third — ^No  actual  seizure  of  property  was  ever  made.  The  property 
pretended  to  have  been  seized  was  never  in  the  possession  of  the 
sheriff,  or  of  any  other  person  possessing  for  him. 

The  exception  was  sustained  and  the  suit  dismissed.  The  plaintiff 
appealed.  It  is  clear  there  was  no  actual  seizure  made.  The  return 
of  the  sheriff  is  that  the  service  of  the  writ  of  attachment  was  made 
"by  seizing  and  attaching  the  following  described  property,  to  wit: 
South  half  of  section  nine  and  south  quarter  of  northwest  quarter  of 
section  nine,  and  southeast  quarter  of  section  eight,  township  sixteen, 
range  nine  west,  seized  as  the  property  of  D.  C.  Davis,  this  December 
15, 1873.''  The  sheriff  being  placed  upon  the  stand  as  a  witness  said, 
in  relation  to  service  of  the  attachment :  ''  I  went  on  the  place  where 
Mr.  D.  C.  Davis  did  live,  and  on  the  land  described  as  having  been 
seized.  I  handed  F.  B.  Davis,  Jr.,  a  copy  of  petition,  ^  copy  of  attach- 
ment and  of  citation ;  told  F.  B.  Davis,  Jr.,  that  I  had  seized  and 
attached  that  land.  I  asked  him  if  he  expected  to  remain  on  the  place 
and  make  a  crop,  and  he  (Davis)  stated  that  he  did.    I  then  told  him 
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that  I  would  not  dispossess  him,  as  it  was  laod  and  conld  not  be  re- 
moved, to  which  he  made  no  objection.  He  urged  no  rii^bts  of  his  own 
as  opposed  to  the  seizure  ot  said  land — made  no  objection  to  the 
seizure  j  and  I  told  him  he  could  remain  there  until  the  matter  was 
decided  by  the  courts,  to  which,  proposition  he  (Davis)  said,  '  yes  sir.* " 

"  When  there  is  no  garnishment  the  actual  seizure  of  the  property  is 
■alone  the  basis  of  the  attachment  and  the  j  urisdiction  of  the  court."  6 
An.  551 ;  lb.  581.  *'  It  is  the  duty  of  the  sheriff  to  take  the  property 
into  actual  possession  ;  if  it  be  to  a  plantation  it  remains  sequestered 
in  his  custody  until  the  sale,  and  he  may  appoint  a  keeper."  C.  P., 
articles  656,  662,  762 ;  6  Rob.  100. 

The  decree  of  the  lower  court  was  properly  rendered. 

Judgment  affirmed. 


No.  512. 
B.  M.  JoHKTSOK  V.  F.  A.  Flanagan  et  al. 

VHiere  A^  in  order  to  rslae  money  to  pay  hU  creditor  B,  aathorlaed  B  to  draw  on  him  a  draft 

wliich  was  accepted  and  negotiated,  bat  not  paid  wlien  dne ; 
Held^That  B  bad  a  right  to  expect  bia  draft  to  be  honored  and  ia  dinoharged  from  all  Uabil* 

ity  4M1  the  draft  by  the  laohee  of  the  holder  in  not  giving  him  notice  of  non-payment. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.  Land  i&  Taylor,  for  plaintiff  and  appellee.  Nuit  dt 
Xeonard,  for  defendaot  and  appellant. 

LuDBLiNG,  C.  J.  The  plaintiff  sued  Flanagan  as  acceptor  and  J.  C. 
Moncure  as  drawer  of  a  draft  for  $1000.  The  defense  is  want  of  notice 
of  disuonor.    The  facts  appear  to  be  as  follows: 

F.  A.  Flanagan  and  J.  C.  Moncure  were  law  partners;  Flanagan 
owed  Moncure  9800  or  $900,  and  being  without  the  money  to  pay 
Flanagan  was  willing  to  accept  a  draft,  drawn  by  Moncure  for  $1000, 
in  favor  of  Moncure  &  Flanagan,  if  it  could  be  discounted  at  the  bank 
of  the  plaintiff.  Moacure  spoke  to  the  plaintiff,  on  the  subject,  who 
-Goosented  to  discount  the  draft.  The  draft  was  drawn,  iodorsed  by 
Moncure  &  Flanagan,  the  drawees,  accepted  by  Flanugan  and  dis- 
oounted  by  Johnson,  and  the  money  was  received  by  Flanagan  from 
Johnson,  and  $800  or  $900  of  the  proceeds  were  given  by  him  to 
Moncure. 

The  question  is,  was  Moncure,  the  drawer,  entitled  to  notice  of  non- 
payment, under  the  circumstances  f  We  think  he  was.  It  was  an 
ordinary  commercial  transaction  by  which  a  debtor  was  enabled  to 
raise  money  to  pay  his  creditor,  wlio  conditionally  bound  himself,  to 
enable  his  debtor  to  get  the  money.  Flanagan,  the  debtor,  had  aa* 
thorized  him  to  draw  on  him,  promising  to  accept  and  pay  the  draft* 
44 
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The  draft  was  accepted  bat  opt  paid.  MoDoare  had  a  right  to  expect 
his  draft  to  be  honored,  and  be  is  discharged  from  all  liability  on  the 
draft  by  the  laches  of  the  holder  in  not  giving  him  notice  of  non-pay- 
ment. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court,  against  Moncnre,  be  avoided  and  annulled,  and  that  there  be 
judgment  in  his  favor  and  against  the  plaintiff,  rejecting  his  demand 
with  costs. 

Rehearing  refused. 


No.  514. 
W.  W.  Harpbr  V,  H.  LiNMAN.    Neith  Lodqb,  Third  Opponent. 

Aa  a  general  role  the  sale  of  property  by  the  probate  court  transfers  the  mortgage  from  tiie 
thing  sold  to  the  proceeds  in  the  hands  of  the  administrator,  bat  this  appUes  only  to  the 
sale  of  the  property  of  the  deceased.  In  the  case  at  bar,  at  least  one-half  of  the  mort* 
gaged  property  belonged  to  the  defendant,  the  sarriving  hnsband,  and  the  valne  of  this 
half  exceeds  tiie  amount  of  the  mortgage  of  the  third  opponent.  The  sale  of  defend- 
ant's property  by  the  probate  court  certainly  did  not  raise  tbe  mortgage  of  the  third 
opponent  thereon. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney^  J.    Land  d  Taylor,  for  plaintiff  and  appellee.    Sgan  dt 
Wise,  for  third  opponent  and  appellant. 

Wtlt,  J.  This  is  a  controversy  between  mortgage  creditors  for  the 
proceeds  of  the  sale  of  certain  property  belonging  to  the  defendant. 
Cristiue  Linman,  the  wife  of  the  defendant,  died  in  1871,  and  her  hus- 
band was  appointed  administrator  of  her  succession.  The  property  in 
question,  to  wit :  Two  lots  of  ground  in  the  city  of  Shreveport,  with 
the  improvements  thereon,  were  inventoried  as  belonging  to  the  com- 
munity. The  third  opponent  was  a  community  creditor,  having  a 
special  mortgage  on  said  lots.  After  a  tableau  of  debts  had  been 
homologated,  showing  that  the  community  was  insolvent,  all  of  the 
community  property,  including  the  lots  upon  which  the  third  opponent 
held  a  mortgage,  was  sold  by  order  of  the  probate  court,  and  Harper^ 
the  plaintiff,  purchased  it.  He  subsequently  conveyed  it  to  the  de- 
fendant, Linman,  the  husband  of  the  deceased  and  the  surviving 
partner  in  community,  retaining  a  special  mortgage  to  secure  the  price. 
The  defendant  failed  to  pay  the  price  and  the  plaintiff  foreclosed  his 
mortgage.  Thereupon  the  third  opponent,  a  conventional  mortgage 
creditor,  intervened  and  claimed  of  the  proceeds  a  sufficient  amoant 
to  satisfy  the  mortgage  of  said  opponent. 

The  court  dismissed  the  opposition  and  gave  judgment  in  &vor  of 
plaintiff.'  The  third  opponent  has  appealed.  As  a  general  mle  the 
Side  of  property  by  the  probate  court  transfers  the  mortgage  from  the 
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thing  Rold  to  the  proceeds  in  the  hands  of  the  administrator;  but  this 
applies  only  to  the  sale  of  the  property  of  the  deceased.  In  the  case 
at  bar  at  least  one- half  of  the  mortgaged  properly  belonged  to  the 
defendant,  the  snrTiving  hasband  ;  and  the  value  of  this  half  exceeda 
the  amount  of  the  mortgai;e  of  the  third  opponent.  The  aale  of  de- 
fendant's proi>erty  by  the  probate  coart  certainly  did  not  raise  the 
mortgage  of  the  third  opponent  thereon.  Whether  the  sale  raised  the 
mortgage  on  the  other  half,  or  whether  it  only  amounted  to  an  aliena* 
tion  of  the  residuary  interest  ot  the  wife  in  the  community,  it  is  not 
necessary  now  to  decide. 

The  evidence  shows  that  prescription  was  interrupted. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  ordered  that  there  be  jndj»ment  in  lavor  of  the  third  opponent,  the 
Neith  Lodge,  No.  21  I.  0.  0.  F.,  requiring  the  sheriff  to  pay  the  de- 
mand thereof  oat  of  the  proceeds  of  tlie  sale  of  the  property  mort- 
gaged to  said  opponent.  It  is  further  ordered  that  the  plaintiff  pay 
costs  of  this  proceeding  in  both  courts. 

Rehearing  refused. 


No.  477. 
DoDSON  Harrrll  t^.  John  G.  Sanders. 

A  certain  quantity  of  cotton  sequestered  at  the  suit  of  plaint!  fl^  who  claimed  $T78  55  ttouk 
Grantf  his  employer,  was  released  upon  a  bond  on  which  defendant  went  surety,  and  a 
judgment  was  rendered  against  Grant  in  fkyor  of  plaintiflT,  by  consent,  for  |!Q8.  with 
privilege.  After  the  issuing  of  a  fieri  /adtu  and  the  return  of  nulla  bomi,  the  defendant 
being  sued  to  make  him  responsible  as  surety  on  the  bond ; 

Held^That  the  admission  of  Qrant  that  he  owed  a  certain  sum— less  than  the  sum  claimed— 
for  which  amount  Judgment  was  rendered,  did  not  release  the  surety  on  the  liond  flrom 
paying  the  Judgment  which  he  had  agreed  to  pay,  should  Judgment  be  rendered  against 
the  principal  on  the  bond.  The  defendant  was  not  surety  for  any  d^t  due  by  Grant  to 
plaintiff,  but  had  merely  bound  himself  to  satisfy  any  Judgment  which  might  be  givaa. 

The  oltjection  that  a  privilege  can  not  be  given  by  consent  is  not  to  be  taken  into  considen^ 
tion,  because  the  plaintifT^s  right  to  recover  does  not  rest  upon  the  privilege  which  was 
granted  to  him  by  the  Judgment,  but  on  the  Judgment  itseU. 

The  defense  that  defendant  is  not  responsible  on  the  bond,  whiohf  it  is  aUeged,  has  none  of 
the  features  of  a  legal  bond  for  the  delivery  of  property  sequestered,  is  not  valid. 
The  bond  must  be  considered  with  reference  to  the  law  under  which  it  was  given.  No 
matter  what  the  parties  choose  to  call  it,  the  law  designates  it  aa  a  forthcoming  bond* 
and  as  such  it  must  be  regarded. 

APPEAL  from  the  Fourteeuth  Judicial  District  Court,  parish  of 
Ouachita.    Bay,  J.    B.  W.  dk  B,  JUehardeon,  for  plaintiff  and  ap- 
pellee.   Cobb  dt  Ghinbfff  for  defendant  and  appellant. 

Morgan,  J.  Harrell  sued  Grant  for  services  rendered  him  as  an 
overseer.  He  sequestered  certain  cotton  grown  upon  the  land  which 
had  been  under  his  supervision.    The  sequestration  was  sot  aside  and 
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ike  property  released  npon  bond.    Sanders  was  the  surety  on   the 
bond. 

The  amonnt  claimed  by  Harrell  was  9772  55.  Judgment  was  ren- 
dered in  his  favor,  by  consent,  lor  9532  with  privilege.  Fieri  facias 
issned  thereon  and  was  returned  nulla  bona.  The  object  of  this  action 
is  to  mflke  Sanders,  the  surety  ou  the  bond,  responsible  for  the  judg- 
ment. The  first  defense  urged  is  that  the  judgment  against  Grant  was 
the  result  of  a  transaction  or  compromise  to  which  Sanders  was  not  a 
party,  and  that  he  is  thereby  discharged  from  liability. 

'^  The  surety  is  discharged  when  by  the  act  of  the  creditor  the  sub- 
rogation to  his  rights,  mortgages  and  privileges  can  no  longer  be 
operated  in  favor  of  the  surety."    C.  C.  3061. 

-''The  prolongation  of  the  terms  granted  to  the  principal  debtor 
without  the  consent  of  the  surety,  operates  a  discharge  of  the  latter.*' 
C.  C.  9032. 

^*The  creditor  who  transacts  with  the  surety  of  his  debtor,  may  dis- 
diarge  the  surety  only,  and  the  transaction  will  not  diminish  his  right 
against  the  debtor.  But  if  it  is  with  the  debtor  himself  that  he  has 
transacted  the  surety  will  likewise  have  the  benefit  of  the  transaction, 
because  his  obligation  is  only  an  accessory  to  that  of  the  principal 
debtor."    C.  C.  3076. 

"  A  transaction  made  by  one  of  the  interested  parties  is  not  binding 
for  the  others,  and  can  not  be  opposed  by  them.'*    C.  C.  3077. 

These  are  the  articles  of  the  Civil  Code  upon  which  the  defendant 
relies  for  relief  from  his  obligation. 

But  Sanders  was  not  the  surety  for  any  debt  due  by  Grant  to  Harrell. 
H^e  merely  bound  himself  to  pay  any  judgment  which  might  be  ren- 
dered against  him.  There  was  no  prolongation  of  any  term  of  pay- 
ment. There  was  no  transaction  between  Harrell,  the  creditor,  and 
Grant,  the  surety,  on  the  bond ;  nor  was  there  a  transaction  binding 
on  those  who  made  it,  and  not  binding  on  others.  Harrell  had  sued 
Grant.  Grant  admitted  that  he  owed  a  certain  amount,  less  than  the 
sum  claimed,  and  for  this  amount  judgment  was  rendered.  This  does 
not  release  the  surety  on  a  bond  from  paying  the  judgment  which  he 
has  agreed  to  pay  should  judgment  be  rendered  against  the  principal 
on  the  bond.  Neither  do  the  decisions  in  the  cases  of  McGuire  v,  Bar- 
netty  6  R.  47,  or  Peacock  t;.  Chapman,  8  An.  87,  in  our  opinion,  sustoiD 
the  defendant  in  his  position.  Both  cases  were  actions  against  parties 
oijiginally  bound  for  the  debts  sued  for,  and  in  both  extension  of  time 
had  been  given  to  the  principals. 

His  second  objection  is  that  a  privilege  can  not  be  given  by  consent. 
If  the  plaintifi^B  right  to  recover  rested  upon  the  privilege  which  was 
granted  to  him  by  the  judgment,  this  question  would  have  to  be  con- 
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ddered.  Bot  hiB  right  does  not  depend  upon  his  privilege.  It  is 
founded  upon  his  jadgment. 

The  next  defense  is  that  Sanders  is  not  responsible  on  the  bondj 
which^  it  is  alleged,  has  none  of  the  features  of  a  legal  bond  for  the 
delivery  of  property  seqaestered.  The  bond  mast  be  considered  with 
reference  to  the  law  under  which  it  was  given.  No  matter  what  the 
parties  chose  to  call  it,  the  law  designates  it  as  a  forthcoming  bond, 
and  as  such  we  must  regard  it. 

The  last  objection  is  that  the  value  of  the  property  released  was  not 
proven.  We  think  it  was.  It  is  shown  by  the  return  of  the  sheiif^ 
and  this  evidence  is  not  contradicted. 

Judgment  affirmed. 


No.  473. 
James  Christian  v.  H.  F.  Vickicrs. 

The  plaintiir'a  taswen  on  faote  and  artloles  being  obtained  by  defendant,  these  aaswefs 
most  prevail  over  the  nnsapported  teatimony  of  the  defendant. 

APP£AL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Rich- 
land. .Baif,  J.  Todd  dt  Fotts,  for  plaintiff  and  appellee.  WdU  S 
WilUaJM,  for  defendant  and  appellant. 

LuBELiNG,  C.  J.  This  suit  is  predicated  upon  a  note  given  for  a 
part  of  the  price  of  a  tract  of  land. 

The  defense  is  that  there  is  a  partial  failure  of  the  consideration  of 
the  note,  and  that  there  was  an  agreement  between  the  parties  that 
''the  notes  should  be  credited  with  a  sum  of  money  bearing  the  pro- 
portion to  the  price  defendant  stipulated  for  the  place  that  the  number 
of  acres  claimed  by  Christian  did  to  the  whole  tract,  which  respondent 
subsequently  ascertiiined  to  be  $1500."  He  iurtber  pleaded  compen- 
Bation. 

There  was  judgment  for  plaintiff  and  defendant  has  appealed.  The 
defendant  took  three  bills  of  exceptions  during  the  trial.  They  all 
relate  to  the  refusal  of  the  judge  to  permit  the  defendant  to  testify  in 
regard  to  the  consideration  of  the  note  sued  upon,  and  the  new  agree- 
ment alleged  in  the  answer  and  the  failure  of  consideralnon.  It  \m 
unimportant  to  discuss  the  question  whether  the  rulings  were  correct 
or  not,  inasmuch  as  if  the  testimony  of  the  defendant  were  admitted, 
it  could  not  change  the  decision.  The  plain tifl's  answers  on  facts  and 
articles  were  obtained  by  defendant.  These  answers  must  prevail  over 
the  unsupported  testimony  of  the  defendant. 

On  tlie  merits,  the  evidence  supports  the  judgment. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs  of  appeal. 
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Thomas  R.  Geren  v.  E.  H.  Gruber^  Tax  Collector. 

The  asseaament  for  revenae  porposes  oonaiAts  in  the  descriptive  lista  and  the  valuation  of 
property  by  the  officers  designated  for  that  purpose,  and  if  any  discrepancy  in  the  des- 
cription of  the  property  exist  between  the  original  lists  and  the  copies  ftimished,  the 
description  in  the  original  most  controL 

This  court  has  no  Jorisdiction  over  the  question  of  excessive  taxation  of  property,  afler  the 
delay  given  to  taxpayers  to  correct  their  assessment  has  expired,  if  it  ever  has. 

Inasmuch  as  the  registry  of  the  list  of  delinquent  taxpayers  was  made  before  the  recordatioi& 
of  the  plaintiff's  deed,  he  can  not  raise  the  question  of  registry,  even  if  necessary  to 
procure  the  right  of  preference  in  favor  of  the  State. 

Taxes  are  not  debts  in  the  ordinary  sense  of  that  word,  but  forced  contributions  for  the 
support  of  the  body  politic,  and  it  is  competent  for  the  sovereign  to  provide  how  Uiese 
contributions  shall  be  collected  and  to  say  whether  the  right  of  preference  shall  exist 
for  the  payment  of  the  same,  and  for  what  length  of  time. 

The  right  of  taxation  is  one  of  the  attributes  of  sovereignty,  and  the  fundamental  law  of  the 
State  provides  that  it  shall  be  equal  and  uniiorm  and  ad  vciUnrem,  It  is  the  property  of 
the  State  which  is  to  be  taxed,  and  it  is  immaterial  to  the  State  whether  it  belongs  to  A 
or  to  B.    As  long  as  the  tax  is  unpaid,  the  State  has  a  right  to  exact  it. 

It  is  also  competent  for  the  State  to  make  each  and  every  piece  of  property  owned  by  any 
one,  responsible  for  the  whole  amount  of  the  taxes  assessed  to  him — and  such  is  in  Dsct 
the  law. 

The  right  ot  redemption  accorded  ex  gratia  must  be  exercised  under  the  conditions  imposed. 

The  constitutional  objection  that  the  penalties  are  being  collected  without  due  process  of 
law,  and  that  they  can  only  be  collected  by  hypothecary  action,  has  no  force.  As  there 
is  no  debt  and  no  mortgage  to  enforce,  the  hypothecary  action  could  not  be  maintained. 
Due  process  of  law  is  provided  in  the  statute  on  the  sul^ect.  The  same  statute  declares 
that  the  property  is  burdened  with  the  taxes  and  a  lien  and  privilege  to  secure  the  pay- 
meut  of  the  taxes,  and  that  it  will  remain  burdened  into  whatever  hands  it  may  pass. 

There  is  no  force  in  the  objection  that  the  amount  of  the  penalties  is  not  mentioned  in  the 
recorded  list  against  the  delinquent  taxpayer.  The  penalties,  like  legal  interat,  see 
fixed  by  law. 

The  recordation  of  a  description  of  the  property  of  a  delinquent  taxpayer  is  the  mods  i^ 
teimre  provided  for  by  the  statute. 

The  law  maker  did  not  contemplate  the  advertisement  of  the  property  before  the  soisore. 
It  declares  that  the  tax  collector,  on  the  fourth  day  of  such  recordation,  may  proceed  to 
sell  without  (other)  legal  process,  after  advertising,  etc.,  etc.  The  four  days  must  be 
regarded  as  the  d<tys  of  grace  allowed  the  delinquent  before  advertising  his  property  for 
sale— corresponding  to  the  delay  accompanying  notices  of  seizures. 

The  plaintiff's  purchase  of  certain  lots  firom  the  original  owner,  as  whose  property  they  were 
assessed,  could  only  have  invested  him  with  such  rights  as  the  original  owner  and  della- 
quent  taxpayer,  and  that  was  the  right  of  redemption. 

Kot  having  offered  to  avail  himself  of  the  right  of  redemption  under  the  conditions  pre- 
scribed, the  plaintiff  had  no  interest  or  right  to  interfere  by  ii^unction  with  the  proceed- 
ing of  the  tax  c<^ector. 

nie  law  authorizing  one  hundred  per  cent,  damages  for  wrongfully  iigoining  the  ooUeotioa 
of  taxes,  does  not  apply  when  one,  other  than  the  person  to  whom  the  taxes  are  assesaeil, 
sues  out  the  injunction,  and  the  original  taxpayer  can  only  do  it  prior  to  the  forfeiture. 

APPEAL  from  tbe  Eighteenth  Judicial  District  Court,  parish  of 
Webster.     Turner  ^  J.     Watkina  &  Fort,  tor  plain  tiff  and  appellant. 
L,  B,  Watkins,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  The  plaintiff  injoined  tlie  sale  of  lots  120  and  121 
in  the  town  of  Minden,  seized  and  advertised  for  sale  to  pay  the  taxes 
dne  by  E.  E.  Archinard,  for  the  year  lb71,  on  the  grounds,  that  "the 
house  and  lots  120  and  121  are  not  the  property  of  £.  E.  Archinard, 
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bnt  the  property  of  yoar  petitioDer;  that  there  is  no  lien  or  mortgage 
for  the  State  and  parish  taxes  of  E.  E.  Archinard  on  said  lots,  and  no 
legal  seizure  of  said  lots  has  been  made,  and  said  lots  are  not  liable 
for  the  taxes  of  E.  E.  Archinard.^  He  further  alleges  that  the  principal 
«moant  ot  the  taxes  against  E.  E.  Aroliinard  was  for  stock  in  trade, 
which  was  erroneoas,  since  his  stock  was  sold  in  1871  to  Samuel  Ar- 
chinard,  to  whom  the  same  was  assessed,"  etc. 

The  facts  disclosed  by  this  record  are  that  E.  E.  Archinard  was  doing 
a  commercial  business  in  Minden  in  1871,  where  he  resided  ;  that  the 
tax  collector  left  with  him  a  blank  descriptive  list,  to  be  filled t  by  him 
with  a  correct  description  of  his  taxable  property,  for  assessment;  that 
this  list  was  returned  to  the  tax  collector  filled  up,  under  oath,  and 
signed  E.  E.  Archinard,  per  G.  W.  Bawls,  who  was  his  clerk  and  agent; 
that  this  was  subsequently  ratified  by  E.  E.  Archinard  in  repeated 
conversations  with  the  tax  collector,  in  which  Archinard  complained 
of  the  high  taxes  on  the  capital  in  trade,  inasmuch  as  he  had  only  been 
in  business  a  few  months.  That  this  descriptive  list  of  the  property 
described  lots  120  and  121,  in  the  town  of  Minden,  with  a  house 
thereon  ;  that  this  property  was  assessed  or  appraised  by  the  board  of 
assessors  and  filed  in  the  recorder's  office  in  1871,  and  that  the  taxes  of 
E.  E.  Archinard  are  due  and  unpaid. 

By  an  act  under  private  signature,  dated  twenty-eighth  of  August, 
1872,  lots  120  and  121  were  sold  to  the  plaintiff.  This  act  was  duly 
proved  and  recorded  on  the  nineteenth  day  df  July,  1873.  On  the  ninth 
day  of  December,  1872,  the  delinquent  list  for  the  parish  of  Webster 
was  recorded  in  the  mortgage  book.  In  this  list  the  lots  are  described 
as  numbered  twenty  and  twenty-one,  and  so  they  are  in  the  copy  of 
the  assessment  roll  filed  in  the  rtseorder's  office.  .  After  advertising  the 
sale  of  the  property  the  tax  collector  discovered  the  error  in  the 
description,  and  he  attempted  to  correct  it  by  having  recorded  in  the 
mortgage  book  a  corrected  list  of  the  property  of  the  delinquent  tax- 
payer, by  making  it  correspond  with  the  original  descriptive  list 
furnished  by  E.  E.  Archinard. 

The  first  and  pHncipal  questions  are,  was  there  an  assessment,  and 
what  constituted  that  assessmentt  Section  23  of  the  revenue  act  of 
1871  provides,  ''that  each  assessor  appointed  for  the  city  of  New 
Orleans,  and  the  tax  collectors  appointed  for  each  of  the  parishes,  shall 
proceed,  by  diligent  inquiry,  between  the  first  day  of  February  and 
the  first  day  of  July  of  every  year,  to  ascertain  the  names  of  all  the 
inhabitants  of  their  respective  parishes,  who  are  taxable  for  licenses  or 
for  property,  or  for  both,  and  also  to  obtain  a  description  of  all  the 
taxable  property  within  the  same.  And  to  these  ends  and  purposes 
said  assessors  and  tax  collectors  shall,  without  delay,  serve  on  each  of 
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the  taxpayers  of  their  respective  parishes  or  distriots  a  writtea  or 
printed  notice,  containing  an  enumeration  of  all  the  objects  of  taxation,, 
both  real  and  personal^  as  fixed  by  law,  and  requiring  each  taxpayer 
eo  notified  to  fill  ap  the  blanks  in  said  notice  with  sach  of  the  objects 
4>f  taxation  aforesaid  as  he  possesses  or  has  under  his  control,  and  to 
give  the  value  of  each  of  said  objects  of  taxation,  and  to  make  a  de- 
claration over  his  signature  to  the  correctness  of  the  statements  b6- 
made,  declared  and  signed.  And  said  statement  so  filled  up,  etc.,  shall 
be  returned  to  said  assessor  or  tax  collector,  as  the  case  may  be,  on  or 
before  the  first  day  of  July,  following  service  of  said  notice.'' 

Section  24  provides  that  *'  the  whole  ot  said  lists  shall  be  carefully 
stitched  or  bound  together,  and  shall  be  deposited  with  the  descriptive 
or  assessment  rolls,  as  hereinafber  provided  for,  in  the  offices  of  the 
parish  recorders — those  for  the  city  of  New  Orleans  in  the  office  of  the 
board  of  assessors,"  etc. 

Section  39  provides  that  the  tax  collectors  shall  ''complete  their 
descriptions  of  all  the  taxable  property  of  their  respective  assessment 
districts  or  parishes,  ou  or  before  the  first  of  August  of  each  year,  and 
shall  affix  to  it  an  affidavit  made  by  them  ;"  and  said  assessors  and  tax 
collectors  **  shall  deposit  said  rolls  with  the  board  of  assessors  for  the 
city  of  New  Orleans,  or  with  the  parish  recorders,  as  the  case  may  be ;. 
and  the  respective  officers,  with  whom  the  rolls  shall  be  lodged,  shall 
Indorse  upon  them  the  time  when  they  were  received." 

Section  40  provides  that  ''the  property  in  the  descriptive  rolls  of  the 
tax  collectors  shall  be  assessed  by  the  clerk  of  the  district  court,  tiie 
recorder  and  sheriff,"  etc.  "  For  this  purpose  they  shall  give  notice  in 
the  official  journal  of  the  parish  to  all  taxpayers  •  •  •  that  they 
will  assess  the  property  of  the  parish  for  one  month,  commencing  from 
first  day  of  August  and  ending  first  day  of  September." 

Section  42  provides  that  "after  the  assessment  is  completed,  the  tax 
collectors  shall  make  three  fair  and  correct  copies  of  the  assessment 
rolls  of  their  several  parishes,  which  shall  be  approved  and  signed  by 
said  board  of  assessment.  One  of  these  copies  they  shall  immediately 
forward  to  the  Auditor  of  Public  Accounts;  one  they  shall  deposit,  to<^ 
gether  with  the  descriptive  rolls,  in  the  office  of  the  recorder,  and  the 
third  tbey  shall  deliver  to  the  tax  collector  upon  the  order  of  the 
Auditor  of  Public  Accounts." 

We  conclude  that  the  assessment  consists  in  the  descriptive  lists  and 
the  valuation  of  the  property  by  the  officers  aforesaid,  and  that  if  any 
discrepancy  in  the  description  of  the  property  in  the  original  lists  and 
the  copies  exist,  the  description  in  the  originhl  must  control. 

The  evidence  shows  that  the  original  descriptive  roU  was  made,  and 
that  the  officers  whose  duty  it  was  to  make  the  appraisement  of  the^ 
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property  did  bo  on  said  original  rolls.  This  coart  has  no  jurisdiction 
over  the  qnestion  of  excessive  valuation  of  the  property,  after  the  de- 
lay given  to  taxpayers  to  correct  their  assessments  has  expired,  if  it 
ever  has. 

Inasmuch  as  the  registry  of  the  list  of  delinquent  taxpayers  was 
made  before  the  recordation  of  the  plain tifTs  deed,  he  can  not  raise 
the  question  of  registry,  even  if  registry  be  necessary  to  preserve  the 
right  of  preference  in  favor  of  the  State,  about  which  we  express  no 
opinion  here. 

Taxes  are  not  debts  in  the  ordinary  sense  of  that  word,  but  forced 
contributions  for  the  support  of  the  body  politic,  and  it  is  competent 
for  the  sovereign  to  provide  how  these  contributions  shall  be  collected, 
and  to  say  whether  this  right  of  preference  shall  exist,  and  for  what 
length  of  time.  The  right  of  taxation  is  one  of  the  attributes  of  sov- 
ereignty, and  the  fundamental  law  of  the  State  provides  that  it  shall 
be  equal  and  uniform  and  ad  valorem.  It  is  the  property  of  the  State 
which  is  to  be  taxed,  and  it  is  immaterial  to  the  State  whether  it  be- 
longs to  A  or  to  B.  So  long  as  the  tax  is  unpaid  the  State  has  a  right 
to  exact  it,  and  in  justice  to  the  other  property  holders  the  State  is 
bound  to  exact  it. 

It  is  also  competent  for  the  State  to  make  each  and  every  piece  of 
property  owoed  by  any  one,  responsible  for  the  whole  amount  of  the 
taxes  assessed  to  him.  And  such  in  fact  is  the  law.  Nor  is  there  any 
inconsistency  in  saying  that  it  is  the  property  which  is  taxed,  and  that 
each  piece  ot  property  in  the  possession  of  the  taxpayer  is  responsible 
for  the  whole  amount  of  taxes  with  which  he  is  assessed.  The  State 
has  the  power  to  make  such  laws  as  in  its  discretion  will  secuie  and 
enforce  the  prompt  collection  of  taxes.  And  we  fail  to  see  wherein 
this  provision  of  the  law  violates  the  constitution. 

The  right  of  redemption,  accorded  ex  gratia^  must  be  exercised  under 
the  conditions  imposed.  Not-  do  we  perceive  the  force  of  the  constitu- 
tional objection  that  the  penalties  are  being  collected  without  due  pro- 
cess of  law,  and  that  they  can  only  be  collected  by  the  hypothecary 
action.  As  there  is  no  debt  and  no  mortgage  to  enforce,  the  hypothe- 
cary action  could  not  be  maintained.  Due  process  of  law  is  provided 
in  the  statute.  The  same  statute  declares  that  the  property  is  bur- 
dened wit!i  the  taxes  and  a  lien  and  privilege  to  secure  the  payment  of 
the  taxes,  and  that  it  will  remain  so  burdened  into  whatsoever  hands 
it  may  pass.  The  plaintiff  is  presumed  to  know  the  law,  and  he  can 
not  defeat  the  summary  process  for  the  collection  of  taxes  by  buying 
the  property  subject  to  the  taxes.  As  well  might  a  third  person  in  pos- 
session  of  property  subject  to  a  mortgage  with  the  pact  de  non  aUen^ 
ando,  say  that  our  executory  process  is  unconstitutional.    Nor  is  there 
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any  force  in  the  objection  that  the  amount  of  the  penalties  is  not  men- 
tioned in  the  recorded  list  against  the  delinqaent  taxpayer.  The  penal- 
ties, like  legal  interest,  are  iized  by  the  law. 

The  recordation  of  a  description  of  the  property  of  a  delinquent  tax- 
payer is  the  mode  of  seizure  provided  by  the  statute.  Section  57,  act 
42  of  1871,  p.  120.  But  the  law  matter  did  not  contemplate  the  adver- 
tisement of  the  property  before  the  seizure.  It  declares  that  the  tax 
collector,  ''on  the  fourth  day  ot  such  recordation,  may  proceed  to  sell 
without  (other)  legal  process,  after  advertising  three  times  within 
twenty  days  in  the  official  journal."  The  act  of  1873  only  changes  the 
length  of  time  for  advertising.  The  four  days  must  be  regarded  as  the 
days  of  grace  allowed  the  delinquent  before  advertising  his  property 
for  sale,  corresponding  to  the  delay  accompanying  notices  of  seizures. 

The  complaint  that  there  has  been  no  seizure  comes  with  a  bad  grace 
from  the  plaintiff,  as,  if  true,  he  would  have  no  just  cause  to  complain. 
Nor  is  he  less  inconsistent  when  urging,  as  an  argument  against  the 
sale  of  lots  120  and  121,  that  they  were  forfeited  to  the  State  by  the 
default  of  the  taxpayer  to  pay  his  taxes.  His  purchase  of  these  lots 
from  the  original  owner,  as  whose  property  they  were  assessed,  could 
only  have  invested  him  with  such  rights  as  he  (the  original  owner  and 
delinquent  taxpayer)  had,  and  that  was  only  the  right  of  redemption. 

We  have  already  said,  this  right  can  only  be  exercised  under  the 
conditions  imposed  by  the  law,  to  wit :  by  paying  the  taxes  for  which 
the  property  is  liable,  with  the  penalties  and  costs.  Not  having  offered 
to  do  this,  the  plaintiff  had  no  interest  or  right  to  interfere  with  the 
proceedings  of  the  tax  collector. 

The  law  authorizing  one  hundred  per  cent,  damages  for  wrongfully 
injoining  the  collection  of  taxes,  does  not  apply,  when  one  other  than 
the  person  to  whom  the  taxes  are  assessed,  sues  out  the  injunction, 
and  the  original  taxpayer  can  only  do  it,  prior  to  the  forfeiture. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  avoided,  and  that  there  be  judgment  against  the  plaintiff  and 
in  favor  of  the  defendant  dissolving  the  injunction,  with  costs  in  both 
courts. 
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No. 


C.  H.  Morrison  v.  P.  J.  Larkin,  Tax  Collector. 

The  plaintiff  has  iz^otned  dofendant,  tax  oolleotor,  from  selling  certain  lands  seized  for  non 
payment  of  taxes.  He  contends  that  the  collector's  aathorlty  does  not  extend  to  the  sale 
of  lands  forfeited  to  the  State  as  his  were,  under  seotious  06,  87  and  66  of  article  No.  451 
of  the  acts  of  1871.  The  plaintiff  can  not  aosnme  this  position  wlthont  putting  himself 
ont  of  court,  because,  if  his  lands  were  forfeited  to  the  State  in  pursuance  of  sud  act, 
the  only  right  remidning  to  him  is  the  right  of  redemption,  under  section  09  of  said  act, 
and  until  he  chooses  to  exercise  tiiis  right,  he  has  no  more  interest  in  said  lands  than  any 
other  individual. 

Besides,  if  the  defendant  has  no  authority  to  sell  the  lands  forfeited  to  the  State,  no  titie 
will  pass  to  the  purchaser;  there  will  be  no  change  of  ownership  and  the  plaintiff  can 
not  be  injured.  But  on  examination  of  the  statutes,  it  is  found  that  the  tax  collectors 
have  authority  to  collect  taxes  on  the  delinquent  lists,  and  for  this  purpose  can  sell  the 
land  forfeited  to  the  State. 

The  Implied  contract  of  every  citixen  with  the  State,  is  to  bear  his  share  of  the  common  burden 
of  taxtion  for  the  support  of  government.  If  he  should  fail  to  meet  this  obligation,  there 
is  no  reason  why  he  should  not  pay  damages  for  breach  thereof. 

The  law  authorizing  the  forfeiture  of  the  lands  to  the  State  after  due  notice  has  been  given  to 
the  owner,  and  reserving  to  him  the  right  of  redemption  on  paying  certain  damages  and 
costs,  is  regarded  as  a  legitimate  means  employed  by  the  State  to  collect  her  resources. 

Nothing  is  found  in  the  law  authorizing  the  forfeiture  of  the  lands  to  the  State  for  non-pay. 
ment  of  taxes  after  due  notice,  repugnant  to  the  articles  of  the  State  constitution  relied 
on  by  plaintiff,  nor  is  it  in  contravention  of  article  one  of  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States. 

It  is  true  that  the  special  gra&t  of  authority  in  article  118  of  the  constitution,  to  the  general 
assembly,  "  to  exempt  from  taxation  property  actually  used  for  churches,  school  or  chari- 
table pumoses,"  carries  with  it  implied  inhibition  against  the  exemption  of  property  not 
actually  used  for  church,  school  or  charitable  purposes.  But,  while  those  sections  of  the 
law  and  the  special  acts  exempting  property  from  taxation  in  contravention  of  the  con- 
stitution, may  be  void,  the  other  provisions  of  the  law  authorizing  the  levying  and  col- 
lecting of  the  taxes  are  valid  and  may  be  enforced. 

If  the  exemptions  complained  of  contravene  the  constitution,  they  are  void,  and  such  prop- 
erty under  section  55  of  act  42  of  the  acts  of  1871,  is  liable  to  be  assessed  and  taxed 
like  all  other  property.    There  is  then  no  inequality  of  which  the  plaintiff  can  complain. 

Section  8  of  act  47  of  the  acts  of  1873,  prohibiting  a  delinquent  tax  payer  fh>m  bringing  a  suit 
or  being  a  witness,  is  violative  of  article  114  of  the  constitution  and  void,  the  object  of 
said  section  not  being  expressed  in  the  letter  of  the  law. 

In  regard  to  the  one  hundred  per  cent,  damages  for  suing  (section  3  of  artiele  47  of  acts  of 
1873),  that  provision  does  not  apply  to  a  case  like  this,  when  lands  have  been  forfeited  to 
the  State. 

APPEAL  from  the  Foarte^^nth  Jadioial  Diatiiet  Court,  parish  of 
Morehoase.  Bay,  J.  W.  W.  Fanner,  for  plaintiff  and  appellee. 
€,  T.  Dunn,  for  defendant  and  appellant. 

Wyly,  J.  T!ie  plaintiff  injoined  the  defendant,  the  tax  collector, 
from  Belling  under  act  47  of  the  acte  of  1873,  certain  lands  in  the  par- 
ish of  Morehonde,  which  he  alleges  belong  to  him,  for  the  State  and  par- 
ish taxes  for  the  years  1870,  1871  and  1872,  and  also  for  the  penalties 
prescribed  by  law  for  non  payment  of  the  taxes  of  1870  and  1871. 

The  court  finding  that  the  taxes  for  1870  had  been  paid,  maintained 
the  injanction  to  that  extent.  It  also  maintained  the  injunction  in  re- 
gard to  the  penalties,  bat  dissolved  it  for  the  taxes  of  1871  and  1872, 
ordering  the  sale  to  be  made  for  said  amounts  and  condemning  the  de- 
fendant to  pay  costs.    From   this  judgment  the  defendant  appeals. 
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The  plaintiff  also  joloiiig  in  the  appeal  prays  for  an  amendment  of  the 
judgment  so  as  to  perpetuate  the  iiigunotion  for  all  the  taxes,  penal- 
ties and  costs. 

The  judge  did  not  err  in  holding  that  the  taxes  for  1870  had  been 
paid,  the  fact  being  fully  established  by  the  record. 

The  right  of  the  defendant  to  sell  the  property  of  taxpayers  for 
taxes  under  act  47  of  the  acts  of  1873,  is  not  disputed.  But  the  plain- 
tiff contends  that  his  authority  does  not  extend  to  the  sale  of  lands 
forfeited  to  the  State,  as  his  was,  under  sections  66,  67  and  68  of  act 
No.  42  of  the  acts  of  1871.  The  plaintiff  can  not  assume  this  position 
without  putting  himself  out  of  court,  because,  if  his  lands  were  for- 
feited to  the  State  in  pursuance  of  said  act,  the  only  right  remainingto 
him  is  the  right  of  redemption  under  section  69  of  said  act«  and  until 
he  chooses  to  exercise  this  right  he  has  no  more  interest  in  said  lands 
than  any  other  individual.  Disavowing  title  and  setting  up  owner- 
ship of  the  State  as  a  ground  to  resist  the  sale  proposed  by  the  tax  col- 
lector, the  plaintiff  stands  before  the  court  without  cause  of  complaint; 
he  has  no  pecuniary  interest  and  can  not  be  relieved.  Besides,  if  the 
defendant  has  no  authority  to  sell  the  lands  forfeited  to  the  State,  bo 
title  will  pass  to  the  purchaser,  there  will  be  no  change  of  ownership, 
and  the  plaintiff  can  not  be  injured.  But  upon  examining  the  statutes, 
we  find  that  the  tax  collectors  have  authority  to  collect  taxes  on  the 
delinquent  lists  and  for  this  purpose  can  sell  the  lands  that  have  been 
forfeited  to  the  State.  Sections  38, 55,  57,  59,  60,  65, 69  of  act  42  of  the 
acts  of  1871,  and  sections  5  and  9  of  act  47  of  the  acts  of  1873. 

We  find  that  the  lands  in  cootroversy  were  forfeited  to  the  State 
under  sections  66,  67  and  6S  of  act  42  of  the  acts  of  1871. 

Section  68  provides :  *'  That  the  said  delinquent  lists,  or  copies  and 
verifications,  when  so  filed  in  the  office  of  the  Auditor  of  Public  Ac- 
counts, shall  be  entered  by  him  on  a  record  kept  for  that  purpose,  and 
shall  vest,  from  the  day  of  filing,  a  title  to  the  lands  and  lots  therein 
returned,  in  the  State  of  Louisiana,  which  shall  be  impeachable  only 
on  proof  that  taxes  lor  non  payment  whereof  the  lands  were  returned 
forfeited,  had  been  in  fact  paid  to  the  collector  before  the  return  of  the 
lists  to  the  recorder." 

Section  69  declares,  ''That  if  any  person  interested  inanylocor 
lands  forfeited  to  the  State  shall,  after  the  date  of  the  collector's  re- 
turn, pay  to  the  treasurer  of  the  State  or  to  the  tax  collector  charged 
with  the  collection  of  the  tax  for  which  said  property  was  forfeited,  the 
taxes  for  which  the  same  was  returned,  and  all  taxes  subsequently  ac- 
crued on  such  land,  and  twenty-five  per  cent,  damages  thereon,  and 
twenty-five  per  centum  additional,  for  every  year  or  part  of  year,  after 
one  year,  the  Auditor  upon  proot  thereof,  shall  execute  and  deliver  to 
such  person  a  certificate  of  redemption  "  etc.  *  *  * 
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Section  6  of  act  47  of  the  acts  of  1873,  provides :  ''  That  all  real 
estate  sold  liereafter  ander  the  provisions  of  this  act,  or  any  other  law 
of  this  State  providing  for  the  sale  of  property  of  delinquent  tax-pay- 
ers, shall  be  redeemable  by  the  owners  thereof  or  their  legally  author- 
ized agents  within  six  months  from  date  of  sale,  upon  payment  to  the 
party  parchasing  at  the  tax  collectors  sale  of  the  amount  of  the  pur- 
chase money  with  fifty  per  centum  additional  and  all  costs."  *  *  * 

Under  the  express  provisions  of  law  the  title  of  the  lands  in  contro- 
troversy  vested  in  the  State  from  the  time  the  delinquent  lists  were 
filed  with  the  Auditor,  and  this  title  is  impeachable  only  on  proof  that 
the  taxes  for  which  they  were  forfeited,  had  in  fact  been  paid  to  the 
collector  before  the  return  of  the  lists  to  the  recorder.  The  only  in- 
terest, therefore,  that  the  plaintiff  has,  and  the  only  right  he  can  exer- 
cise in  regard  to  these  lands,  is  the  right  of  redemption  given  by  section 
69  of  act  42  of  acts  of  1871.  While  refusing  or  neglecting  to  exercise 
this  right  he  cannot  restrain  the  sale  of  the  lands  by  the  tax  collector. 
If  the  tax  collector  or  auditor  refuses  to  let  him  redeem  the  lands  in 
conformity  with  section  69,  because  they  require  him  to  pay  the  taxes 
of  1870,  which  he  has  already  paid,  the  plaintiff's  remedy  is  a  man- 
damtis. 

He  may  also  redeem  the  lands  after  the  sale  on  complying  with  sec- 
tion 6  of  act  47  of  the  acts  of  187:). 

The  plaintiff,  however,  contends  that  the  law  authorizing  the  forfeit- 
nre  of  lands  to  tlie  State  for  non-payment  of  taxes,  and  imposing  the 
damages  to  be  paid  before  it  can  be  redeemed,  is  void,  because,  repug- 
nant to  articles  2,  6,  8,  73,  93,  102,  110,  118  of  the  constitution  of  the 
State  and  also  section  1,  article  14,  amendments  to  the  constitution  of 
the  United  States. 

That  the  State  has  the  power  to  levy  and  collect  taxes  can  not  be 
doubted;  and  that  she  can  impose  damages  for  non-payment  of  the 
taxes  after  due  notice,  is  equally  certain.  The  implied  contract  of 
every  citizen  of  the  State,  is  to  bear  his  share  of  the  common  burden 
of  taxation  to  support  the  government.  If  he  should  fail  to  meet  this 
obligation  there  is  no  reason  why  he  should  not  pay  damages  for  breach 
thereof. 

Having  power  to  collect  taxes,  the  State  has  authority  to  use  what- 
ever means  that  are  necessary  to  accomplish  the  object.  The  law  au- 
thorizing the  forfeiture  of  the  land  to  the  State  after  due  notice  has  been 
given  to  the  owner,  and  reserving  to  him  the  right  of  redemption  on 
paying  certain  damages  and  costs,  we  regard  as  a  legitimate  means 
employed  by  the  State  to  collect  her  revenues.  If  there  were  no  dam- 
ages and  no  forfeiture,  how  could  the  State  collect  taxes,  if  from  com- 
bination among  bidders  or  otherwise,  no  one  would  bid  for  property 
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when  offered  for  sale  t  Without  the  fear  of  penalties  and  forfeiture  of 
his  land  to  the  State,  ao  obstinate  taxpayer  might  sarcessfully  with- 
hold from  the  .State  her  legitimate  reyenaes.  We  find  nothing  in  the 
law  authorizing  the  forfeiture  of  the  lands  to  the  State  for  non-payment 
of  the  taxes  after  due  notice,  repugnant  to  the  articles  of  the  State 
constitution  relied  on  by  the  plaintiff.  Nor  is  it  in  contravention  of 
article  one  of  the  fourteenth  nmendment  of  the  Constitution  of  the 
United  States. 

The  lands  of  the' plaintiff  having  been  lawfully  forfeited  to  the  S^ate, 
the  tax  collector  under  the  revenue  acts  of  1871  and  1873  had  authority 
to  sell  it  for  the  amount  of  taxes  and  penalties  due  thereon,  reserving 
to  him  the  right  of  redemption  contained  in  said  acts. 

The  plaintiff  contends  that  the  revenue  act  of  1871  and  the  other 
statutes  authorizing  the  taxes  for  which  his  lands  were  forfeited  to  the 
State,  are  void,  because,  in  contravention  of  article  118  of  the  constitu- 
tion, they  exempt  other  property  besides  property  actually  used  for 
church,  school  or  charitable  purposes.  We  agree  with  the  plaintiff 
that  the  special  grant  of  authority  in  article  118,  to  the  Greneral  Assem- 
bly *'  to  exempt  from  taxation  property  actually  used  for  church,  school 
or  charitable  purposes,"  carries  with  it  an  implied  inhibition  against  the 
exemption  of  property  not  actually  used  for  church,  school  or  charita- 
table  purposes. 

But  while  those  sections  of  the  law  and  the  special  acts  exempting 
property  from  taxation  in  contravention  of  the  constitution,  may  be 
void,  the  other  provisions  of  the  law  authorizing  the  levying  and  col- 
lecting of  the  taxes  are  valid  and  may  be  enforced. 

If  the  exemptions  complained  of  contravene  the  constitution,  they 
are  void  and  such  property  under  section  55  of  act  42  of  the  acts  of 
1871,  is  liable  to  be  assessed  and  taxed  like  all  other  property.  There 
is  then  no  inequality  of  which  the  plaintiff  can  complain. 

In  regard  to  the  exception  to  the  capacity  of  plaintiff  to  sue,  we  will 
remark  that  section  8  of  act  47  of  the  acts  of  1873,  prohibiting  a  delin- 
quent taxpayer  from  bringing  a  suit  or  being  a  witness,  is  violative  of 
article  114  of  the  constitution  and  void,  the  object  of  said  section  not 
being  expressed  in  the  title  of  the  law. 

In  regard  to  the  one  hundred  per  cent,  damages  for  suing  (section  3 
of  act  47  of  acts  of  1873),  we  will  observe  that  that  provision  does  not 
apply  to  a  case  like  this  where  lands  have  been  forfeited  to  the  State. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  ordered  that  the  injunction  herein  be  dissolved,  plaintiff  pay- 
ing costs  of  both  courts. 

Rehearing  refused. 

Carried  by  wilt  of  error  to  the  Supreme  Court  of  the  TTiilted  States.— Bxpobxib. 
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No.  462. 
Mary  Markham  v.  Jacob  J.  Schardt. 

Thifl  is  a  suit  to  annul  the  Judgrment  homologating  the  prooeedings  of  a  family  meeting  re> 
oommending,  and  the  order  appointing,  defendant  aa  the  tntor  of  oertain  minora. 

It  was  not  incambent  on  aaid  defendant,  in  order  to  be  appointed,  to  allege  or  show  that  there 
were  no  relatiyee  ot  the  minors  in  the  State  entitled  to  the  tutorship. 

It  is  the  dnty  ot  the  relatiyes  residing  within  the  parish  of  the  Jndge  who  is  to  make  the  ap- 
pointment, to  apply  to  such  Judge  within  a  given  time,  to  have  a  tator  appointed  when 
necessary.  The  plaintiff  in  this  oase,  who  alleges  to  be  the  grand  mother  of  the  minors, 
resides  in  the  distant  parish  of  Caddo,  and  there  is  no  relative  in  the  parish  of  the 
minors. 

Any  one  may  give  information  to  the  Judge  of  the  necessity  for  the  appointment  of  a  tutor, 
but  it  is  not  necessary  for  saoh  person  to  show  who  are  entitled  to  the  tutorship.  If 
there  be  such  in  the  parish,  they  can  apply  for  the  appointment,  or  make  opposition  to 
any  application. 

The  fhct  that  the  family  meeting  were  not  unanimous  in  recommending  the  defendant,  may 
have  been  a  ground  for  opposing  the  homologation  of  Uie  proceedings,  or  for  the  con- 
voking by  the  Judge  of  another  meeting,  but  it  is  not  a  ground  for  annulling  the  Judg> 
ment  of  homologation  or  appointment. 

The  appointment  of  a  tutor  without  bond  is  authorised  upon  the  advice  ot  a  fSunily  meeting, 
when  no  one  will  take  the  tutorship  and  comply  with  the  law  requiring  a  bond.  It  is 
shown  in  this  instance  that  the  minors  owned  no  property  and  that  the  defendant  had 
charge  of  them  for  about  seven  years  before  any  of  their  relatives  claimed  the  tutorship. 

13ie  grand  mother  of  the  minors  could,  by  timely  proceeding,  have  procured  the  appointment 
to  their  tutorship  in  preference  to  the  defendant,  but  the  latter  having  been  duly  i^- 
pointed,  she  can  not  urge  such  right  as  a  ground  for  his  removal  or  the  annulment  of  his 
-  i^pointment. 

APPEAL  from  the  Parish  Court,  parish  of  Morehouse.  Wheeler,  J. 
8.  O,  Parsons^  for  plaiotiif  and  appellee.  Newton  dk  Rallf  for  de- 
fendant and  appellant. 

HowRLL,  J.  Plaintiff,  the  grand  mother  of  the  minors  Hannah  and 
Lizzie  Baird,  sues  to  annul  the  judgment  homologating  the  proceedings 
of  a  family  meeting  recommending  the  order  appointing  defendant  as 
the  tutor  of  said  minors,  on  the  grounds : 

JPirst — Because  the  defendant  neither  alleged  nor  proved  that  there 
were  no  relatives  of  said  minors  entitled  by  law  to  the  tutorship. 

Second — Because  the  proceeding  of  the  family  meeting  were  not 
unanimous,  and  were  therefore  illegally  homologated. 

Third — Because  the  defendant  has  not  given  bond,  nor  alleged  that 
no  one  else  is  willing  to  accept  the  tutorship. 

JS^ourth — ^The  father,  mother,  and  grand  father  of  said  minors  are 
dead,  and  plaintiff,  their  grand  mother,  is  the  only  relative  living  en- 
titled by  law  to  the  tutorship,  which  she  is  willing  to  accept. 

The  answer  sets  up  the  appointment  of  defendant  upon  the  recom- 
mendation of  a  family  meeting,  the  prooeedings  of  which  were  duly 
homologated,  and  the  issuance  to  him  of  letters  of  tutorship,  and  con- 
tains matters  of  special  defense,  and  a  demand  for  a  bond  to  be  given 
by  plaintiff,  if  appointed,  in  favor  of  defendant  for  expenses  incurred 
in  behalf  of  the  minora. 
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From  a  jadgment  in  favor  of  plain  tiff,  with  the  coDdition  of  giving 
the  bond  demanded,  the  defendant  has  appealed. 

I.  It  was  not  incumbent  on  the  defendant  to  allege  or  show  that 
there  were  no  relatives  of  the  minors  in  the  State  entitled  to  the  tutor- 
ship. Article  308,  B.  C.  C,  declares  it  the  duty  of  the  relatives,  re- 
siding within  the  parish  of  the  jad^e  who  is  to  maJce  the  appointment, 
to  apply  to  such  judge,  within  a  given  time,  to  have  a  tutor  appointed 
when  necessary.  The  plaintiff  in  this  case  resides  in  the  distant  parish 
of  Caddo,  and  there  is  no  relative  in  the  parish  of  the  minors. 

By  article  312,  any  one  may  give  the  information  to  the  judge  of  the 
necessity  for  the  appointment  of  a  tutor,  but  it  it  is  not  necessary  for 
such  person  to  show  who  are  entitled  to  the  tutorship.  If  there  be 
such  in  the  parish  they  can  apply  for  the  appointment  or  make  oppo- 
sition to  any  application.    See  also  C.  P.  article  957. 

II.  The  fact  that  the  family  meeting  were  not  unanimous  in  recom- 
mending the  defendant,  may  have  been  a  ground  for  opposing  the 
homologation  of  the  proceedings  or  the  convoking  by  the  judge  of  an- 
other meeting,  but  it  is  not  a  ground  for  annulling  the  judgment  of 
homologation  or  appointment.  There  is  no  provision  of  law  making 
such  event  a  cause  of  nullity. 

III.  Article  27 1 ,  R.  C.  C.  authorizes  the  appointment  of  a  tutor  with- 
out bond,  upon  the  advice  of  a  family  meeting,  when  no  one  will  take 
the  tutorship  and  comply  with  the  law  requiring  a  bond ;  and  it  is 
shown  that  the  defendant  had  charge  of  the  minors  for  aboui;  seven 
years  before  any  of  their  relatives  made  themselves  known,  and  that 
only  by  the  application  of  this  plaintiff  for  the  tutorship.  The  family 
meeting  in  this  case  recommended  that  the  defendant  be  dispensed 
from  giving  bond,  as  it  was  shown  that  the  minors  owned  no  property. 
C.  P.  957. 

lY.  The  grandmother,  by  timely  proceeding,  could  have  procured 
the  appointment  in  preference  to  the  defendant,  but  the  latter  having 
been  duly  appointed,  she  can  not  urge  such  right  as  a  ground  for  his 
removal  or  the  annulment  of  his  appointment. 

We  think  it  unnecessary  to  discuss  the  questions  raised  in  regard  to 
previous  condition  and  marriage  of  the  parents  and  grand  parents  of 
the  minors. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendant,  dismissing  plaintiifs 
demand  with  costs^in  both  courts. 

Rehearing  refused. 
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No.  474. 

Mrs.  £.  V.  Elbbrt  and  Husband  v.  Walla.cb  &  Co.  and  J.  A* 

LiDDBLL,  Sheriff. 

The  objeotlon  to  the  introdaotlon  of  plaintiff's  testimony  as  a  witness  to  proTe  in  her  own 
behalf  that  she  was  not  a  member  of  a  certain  firm,  was  properly  sustained.  If  not 
estopped  by  her  own  declarations  in  an  aathentio  act  and  in  Jndicial  proceedings  i 
plaintiff's  testimony  could  not  have  availed  to  show  that  she  was  not  a  member  of  said 
firm  against  her  own  solemn  declarations  in  those  instruments  that  she  was. 

APPEAL  from  the  Fourteenth  Jadioial  District  Court,  parish  of 
Ricbland,    Bay,  J.    Todd  dt  Foils,  for  plaintiff  and  appellant.    B. 
W.  d  B.  Biehardson,  for  defendants  and  appellees. 

Taliaferro,  J.  Wallace  &  Co.,  being  owners  of  a  promissory  note 
executed  in  their  favor  by  Hanna  &  Co.  for  $2016  14,  with  interest  at 
eight  per  cent,  per  annum  from  May  24,  1871,  secured  by  mortgage 
executed  on  the  twelfth  of  June  following  by  B.  P.  Edwards,  who  also 
indorsed  the  note,  took  out  an  order  of  seizure  and  sale  and  caused  the 
mortgaged  property,  viz.,  four  town  lots  in  the  town  of  Girard,  num- 
bered respectively  eleven,  twelve,  thirteen  and  fourteen,  to  be  seized 
and  advertised  for  sale  by  the  sheriff.  Mrs.  £.  V.  Elbert,  wife  of 
Josiah  H.  Nettles,  joined,  and  authorized  by  her  husband,  sued  out  an 
injunction  to  restrain  the  sheriff  from  proceeding  to  make  the  sale. 
The  grounds  stated  for  in  joining  are  these : 

First — That  the  plaintiff  in  injunction  is  in  no  manner  bound  for  the 
debts  of  Zac.  Hanna  &  Co.,  and  was  never  a  member  of  said  Arm. 

Second — That  she  is  the  owner  of  lots  numbered  eleven,  twelve  and 
thirteen,  seized  in  this  case  by  the  sheriff. 

Third — That  Edwards,  the  mortgageor,  at  no  time  had  an  interest 
exceeding  one-half  in  the  mortgaged  property,  and  therefore  if  he  ever 
mortgaged  the  property  he  could  only  have  subjected  to  the  mortgage 
one-half  thereof. 

Fourth — That  Edwards  was  not  a  member  of  the  firm  or  partnership 
of  Zac.  Hanna  &  Co.,  nor  was  he  bound  for  the  debts  of  that  partner- 
ship. Neither  did  he  assume  to  pay  the  debt  of  Zac.  Hanna  &  Co.  to 
Wallace  &  Co,  nor  to  make  himself  personally  liable  for  the  same, 
and  theretore  that  the  pretended  mortgage  is  an  absolute  nullity,  as  it 
is  not  accessory  to  any  debt  of  the  mortgageor. 

Fyth — That  the  seizure  was  not  preceded  by  an  amicable  demand  of 
the  alleged  mortgageor  according  to  law,  or  by  notice  to  petitioner. 

Wallace  &  Co.  filed  a  motion  to  dissolve  the  ii^  unction  with  $250 
damages  as  attorney's  fees,  twenty  per  cent,  damages  on  the  amount 
injoined  and  eight  per  cent,  interest  on  the  amount  of  the  note  sued 
on  from  the  time  the  injunction  was  filed  in  addition  to  the  interest 
claimed  in  the  petition  until  the  same  Ia  released. 

The  grounds  for  dissolution  of  the  ii\j unction  are  : 

45 
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First — The  amount  of  the  bood  fixed  by  the  parish  jadge  is,  apoD 
the  face  of  the  papers,  wholly  insufEicieDt  to  warrant  the  issoance  of 
the  injunction. 

Second — The  security  on  the  bond  is  insolvent. 

Third — That  the  authentic  documents  attached  to  the  petition  pray- 
ing for  the  order  of  seizure  and  sale  furnish  further  evidence  of  the 
falsity  of  every  allegation  in  plaintiff's  petition  for  injunction. 

Judgment  was  rendered  dissolving  the  injunction  and  commanding 
the  sheriff  to  proceed  with  the  sale  of  the  property.  It  was  further 
decreed  that  the  plaintiff,  Elizabeth  V.  Elbert,  wife  of  J.  H.  Nettles, 
and  her  sureties,  Abram  Thompson  and  William  T.  Oliver,  pay  fj» 
aolido  to  defendants  in  injunction  ten  per  cent,  on  $2260  19,  the  amount 
injoined,  viz.,  $226  as  general  damages,  and  the  further  sum  of  $175  as 
special  damages  and  costs  of  suit.     The  plaintiff  has  appealed. 

In  the  course  of  the  trial,  in  the  court  below,  the  plaintiff  was 
offered  as  a  witness  to  prove  in  her  own  behalf  that  she  was  not  a 
member  of  the  firm  of  Z.  Hanna  &  Co.  This  was  objected  to  on  the 
part  of  the  defendants,  who  produced  the  authentic  act  of  sale  of  the 
property  of  Z.  Hanna  &  Co.  to  Ri  P.  Edwards^  and  the  records  of 
'  various  suits  on  the  docket  of  the  parish  court,  by*  which  it  ^as  shown 
that  that  act  of  sale  and  tho^  suits  were  brought  by  Z.  Hanna  and 
Mrs.  Elizabeth  V .  Nettles,  wife  of  Josiah  H.  Nettles,  styling  themselves 
'<  members  comprising  the  commercial  firih  of  Z.  Hanna  &  Co."  By 
these  records  it  was  contended  the  plaintiff  was  estopped  from  show- 
ing that  she  was  not  a  member  of  that  firm.  The  objection  being 
sustained  the  counsel  for  plaintiff  then  offered  to  introduce  the  attor- 
neys who  had  brought  those  suits,  to  prove  by  them  that  the  plaintiff 
had  not  authorized  them  to  style  her  a  partner  of  the  firm  of  Z.  Hanna 
&  Co.  This  also  being  objected  to,  and  the  objection  sustained,  the 
counsel  for  plaintiff,  after  defendants  had  closed  their  testimony,  again 
offered  to  introduce  the  sanle  tittorneys  as  witnesses  to  establiidh,  by 
way  of  rebuttal,  the  same  facts  ^hey  were  at  first  introduced  to  estab- 
lish. This  meeting  with  no  better  success  than  in  the  former  instance, 
the  plaintiff  reserved  a  bill  of  exceptions  to  the  several  rulings  of  the 
court  in  relation  to  the  rejection  of  the  evidence. 

We  think  the  exception  Was  properly  sustained.  If  not  estopped  by 
her  declarations  in  an  authentic  act  and  in  judicial  proceedings,  the 
plaintiff's  own  testimony  could  not  have  availed  to  show  that  she  was 
not  a  member  of  the  firm  of  Hanna  &  6o.  against  her  own  solemn 
declarations  in  these  instruments  that  she  was.  8  N.  S.  134 ;  4  An. 
'416;  5  An.  18;  6  N.  S.  ' 

Edwards  was  the  owner  of  the  lois  eleven,  twelve  and  thirteen  and 
fourteen  when  he  executed  the  mortgage.    The  note  was  indorsed  by 
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him, and  identified  with  the  act  of  mortgage.  It  ia  not  contended  that 
Edwards  was  a  member  of  tliJB  firm  of  Hanna  &  Co.,  nor  do  we  under- 
stand it  to  be  the  parpose  ot  the  defendants,  although  he  indorsed  the 
note,  to  render  him  liable  for  the  debts  of  Hanna  &  Co.  beyond  the 
property  mortgaged.  '*  It  is  not  necessary  that  the  mortgage  shonld 
be  given  by  the  person  contracting  the  principal  obligation  ;  it  may  be 
given  for  the  contract  of  a  third  person.*'  C.  C.  3295,  3297,  3298,  et 
seq.;  1  An.  62 

The  proceedings  in  this  case  through  out,  on  the  part  of  the  defend- 
ants, to  enfoi'ce  the  payment  of  their  claim  against  their  debtors, 
seem  to  have  been  regular  and  to  have  been  taken  with  abundant 
caution.  We  think  the  case  on  their  part  fully  made  out,  and  «ee  no 
reason  to  disturb  the  judgment  of  the  lower  court.  . '  ■       • 

Judgment  affirmed.  > 


No.  465. 
Julia  A.  Lewis  v.  Winston,  Morrison  &  Co.,  et  als. 

Where  the  wife  alleged  that  she  was  separated  in  property  from  her  hashand,  that  the  prop- 
erty seized  and  of  which  she  waa  iD  {MMuesaion  at  the  time  belonged  to  her,  and  prayed 
for  an  injunction  to  prevent  the  sale  of  said  property  to  pay  her  husband's  debts,  tho 
exception  that  plaintifr  had  filled  to  set  forth  the  nature  of  her  title  can  not  be  sas- 
taiaed.  This  Is  not  a  petitory  action,  although  the  title  to  property  be  incidentally 
ianrolved. 
'l?he  aAda^itof  the  plaintiff  in  ii^unotidn,  that  the  facts  and  allegations  set  forth  are  true, 
is  snfBdent.  It  was  not  necessary  to  state  that  they  were  all  true.  The  importance  of 
the  omission  of  the  word  afl  in  the  affidavit  cui  not  be  seen. 

'  The  objection  that  the  husband  has  not  authorized  his  wife  to  bring  this  suit  was  properly 
■overruled.  It  is  alleged  in  t'he  petlti<)n  that  dhe  is  authorized  by  her  husband,  and  this 
is  not  speeiaUy  denied.  But  the  injunction  bond  is  signed  by  the  husband.  'That  is  suf- 
ficient proof  that  he  has  authorized  the  inlstitution  of  thi6  suit. 

APP£AL  from  the  Eleventh  Judicial  District  Court,  parish  of  Bien- 
yille.     Trimble^  J.    L.  B.  WaihvM  and  D.  F.  Bead,  for  plaintiff 
and  appellee.    J.  F,  Fieraon,  for  defendants  and  appellants. 

LuDBLiNG,  C.  J.  Several  creditors  of  0.  P.  Lewis  having  caused 
executions  to  be  issued  on  judgments  against  hftu^  caused  certain  pro- 
perty to  be  seized  and  advertised  as  his.  Whereupon  his  wife,  alleging 
that  she  was  separated  in  property,  and  that  the  property  seized 
belonged  to  her  and  was  in  her  possession,  obtained  an  injunction  to 
prevent  the  sale  of  her  property  to  pay  her  hnsWud^'s  debts.  An 
exception  was  filed,  stating  that  the  plaintiff  had  failed  to  set  forth  the 
nature  of  her  title,  and  praying  for  the  dismissal  of  her  injunction. 
The  exception  was  properly  overruled*  •  This  'is  not  a  petitory  action, 
although  the  title  to  property  be  incidentally  involved.  Defendants 
then  moved  to  dissolve  the  injunction  on  the  ground  that  the  affidavit 
is  defective.    They  say-:    **  The  affidavit  is  that  the  facts  and  allega- 
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tioDS  Id  the  petition  are  true,  bat  does  not  state  that  they  are  all  trae." 
We  oonfess  oar  inability  to  see  the  importance  of  the  omission  of  the 
^ord  '^all'^  in  the  affidavit. 

The  next  objection,  urged  orally,  is  that  the  husband  has  not  anthor- 
ized  his  wife  to  bring  this  sait.  It  is  alleged  in  the  petition  that  she  is 
authorized  by  her  husband,  and  this  is  not  specially  denied.  But  the 
iojunction  bond  is  signed  by  the  husband  to  aid  and  authorize  her  to 
sign  it.  That  is  sufficient  proof  that  he  has  authorized  the  institution 
of  the  suit. 

The  judgment  of  separation  was  obtained  before  the  existence  of  the 
debts  of  the  seizing  creditors,  and  the  property  was  acquired  by  tbe 
wife  after  the  judgment  of  separation,  and  appears  to  have  been  ex- 
clusively under  her  control  and  management.  The  judgment  in  her 
favor  is  correct. 

It  is  therefore  ordered  that  the  judgment  be  affirmed  with  costs  of 
appeal. 


No.  491. 
City  op  Shreveport  v.  J.  W.  Jones. 

The  Jadgment  appealed  firom  in  thl«  caae  was  not  rendered  withoat  dne  process  of  Law,  as 
alleged.  PablicaUon  of  noUoe  to  the  taxpayer,  as  piOTided  by  law,  is  the  mode  of 
citing  delinqnent  taxpayers  in  the  city  of  Shreveport,  and  that  is  due  process.  The 
Legislatore  has  the  power  and  dlMretion  to  regolate  the  manner  of  citing  parties  to 
appear  before  the  courts  of  the  State. 

The  title  of  the  act  incorporating  the  city  of  Shreveport  is,  "  An  Act  to  incorporate  the  city 
of  Shreveport,  define  its  limits  and  provide  for  its  better  police  and  municipal  govern- 
ment." Taxes  are  necessary  to  "  provide  for  the  better  police  and  municipal  govern- 
ment" thereof;  and  germane  to  the  objects  indicated  in  the  title  of  the  law;  and  this  sat- 
isfies the  requirements  of  the  constitution. 

APPEAL  from  the  Parish  Court,  parish  of  Caddo.  OressweU,  J.  T. 
Alexander,  for  plaintiff  and  appellee.  J.  W.  Jones,  defendant,  in 
propria  persona, 

LuDELiNG,  C.  J.  This  is  an  appeal  from  a  judgment  condemning 
the  defendant  to  pay  $255  38  city  taxes  and  costs. 

The  only  questions  which  are  cognizable  by  this  court  are  those 
relating  to  the  constitutionality  of  the  law  regulating  said  taxes. 

First — The  defendant  says  **  the  judgment  was  rendered  without 
due  process  of  law,  and  is  contrary  to  the  constitution  of  the  United 
States  and  of  this  State.  The  judgment  was  rendered  after  dne  pub- 
lication of  the  notice  as  provided  by  law.  This  is  tbe  mode  of  citing 
delinquent  taxpayers  in  the  city  of  Shreveport,  provided  by  law,  and 
that  is  due  process.  The  Legislature  has  the  power  and  discretioD  to 
regulate  tbe  manner  of  citing  parties  to  appear  before  the  courts  of 
the  State. 
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Seoond — ^Beoanse  *'  the  act  of  the  Legislatnre  incorporating  the  city 
of  Shreveport,  approved  twenty-seventh  of  April,  1871,  is  nnoonstitn* 
tional,  and  repugnant  to  article  114  of  the  constitntion  of  this  State,  for 
the  reason  that  the  object  or  objects  of  the  law,  as  to  the  mode  of 
citing  delinquent  taxpayers  is  not  expressed  in  its  title,  for  which  rea- 
son, the  want  of  legal  citation,  the  judgment  is  null  and  void." 

The  title  of  the  act  questioned  is,  '*  an  act  to  incorporate  the  city  of 
Shreveport,  define  its  limits,  and  provide  for  its  better  police  and  mur 
nicipal  government." 

This  title  is  comprehensive  and  full,  and  clearly  indicates  the  objects 
of  the  act  incorporating  the  city  of  Shreveport.  To  '^  provide  for  its 
better  police  and  municipal  government  *'  taxes  are  necessary,  and 
germane  to  the  objects  indicated  in  the  title  of  the  law ;  and  this  sat- 
isfies the  requirements  of  the  constitution. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs  of  appeaL 


No.  495.  I  M  ,^, 


The  Citt  of  Shbbvbport  v.  A.  Floubnot,  Sheriff,  et  al. 

The  ol^eotion  tiiAt  there  wm  not  sofBcient  evidence  to  aathorise  the  order  of  ezeentory  pro- 
ceea  can  not  be  ezunined  on  an  iiv)nncti<»i.    The  remedy  was  by  appeaL 

Under  its  charter  the  city  of  Shrereport  has  express  authority  to  buy  property.  Authority 
to  buy  carries  with  it  by  Implication  anthority  to  give  notes  for  the  price. 

The  ol^ection  that  the  defendant  had  no  title  to  the  lots  pnrohased  by  the  city  is  of  no  foree.« 
No  eviction  has  been  complained  of,  and  no  tender  or  ofllbr  has  been  made  to  return  the 
property  to  defendant.  The  city  of  Shreveport  can  not  keep  the  property  and  reflxse  to 
pay  the  price. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.  Jf.  0.  EUtner,  for  plaintiff  and  appellant.  Land  dk 
Taylor f  for  defendant  and  appellee. 

Wylt,  J.  The  plaintiff  appeals  from  the  judgment  dissolving  the 
injunction  sued  out  by  it  to  restrain  the  executory  process  sued  out  by 
the  defendant  to  enforce  the  payment  of  the  price  of  three  lots  sold  by 
the  defendant  to  the  plaintiff. 

The  objection  that  there  was  not  sufficient  evidence  to  authorize  the 
order  can  not  be  examined  on  an  injunction.  The  remedy  was  by 
appeal. 

Tbe  city  passed  an  ordinance  authorizing  the  acquisition  of  the  prop- 
erty, and  under  the  charter  the  mayor  had  authority  to  carry  into  effect 
the  ordinance  and  buy  the  lots  from  the  defendant.  Under  the  char- 
ter, the  city  of  Shreveport  had  express  authority  to  buy  property. 
Anthority  to  buy  carries  with  it  by  implication  authority  to  give  notes 
for  the  price. 


26  709 
109  776 
109    782, 
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I>a|i;aa  et  al.  v.  Police  Jury  of  the  "BuiA  at  St.  Charles  et  ale. 

The  objection  that  the  defendant  had  no  title  to  the  lots  is  of  no 
force.    No  eviction  has  been  complained  of,  and  no  tender  or  offer  has 
been  made  to  retnrn  the  property  to  defendant.    The  city  of  ShroTe- 
port  can  not  keep  the  property  and  refuse  to  pay  the  price. 
^  The  other  objections  are  without  weight. 

The  appeal  is  friyoloos.    As  no  damages  have  been  asked,  none  can 
be  granted. 

Judgment  affirmed. 


No.  490. 

Louisa.  C.  BRACvr  and  Husband  v.  James  S.  Rat,  Assessor  and 

Collector. 

The  right  of  the  Legislatnre  to  delegate  the  power  of  taxation  for  municipal  porpones  to  a 
municipal  corporation,  and  the  right  to  allow  the  corporation  to  adopt  mlea  for  the  col- 
lection of  the  same  has  already  been  decided  affirmatively. 

Prior  to  the  day  on  which  the  sale  of  the  property  seised  for  tax  was  to  take  place,  the  delin- 
quent taxpayer  paid  the  tax,  uid  iivjoined  the  sale  with  regard  to  the  poialty.  The  in- 
junction improperly  issued.  After  default  the  penalty  was  due  as  well  as  the  anunmt  of 
the  tax  and  was  equally  exigible. 

APPEAL  from  the  Parish  Conrt|  parish  of  Ouachita.  Baker ,  J.  A, 
L,  Black f  for  plaintiff  and  appellee.  TT.  W.  Farmer,  for  defendant 
and  appellant. 

Morgan,  J.  The  right  of  the  Legislature  to  delegate  the  power  of 
taxation  for  municipal  purposes  to  a  municipal  corporation,  and  the 
right  to  allow  the  corporation  to  adopt  rules  for  the  collection  of  the 
same  has  been  decided  affirmatively. 

In  this  case  the  plaintiff  was  a  delinquent  taxpayer.  The  tax  was 
due  on  the  thirty^flrst  December.  The  moment  it  fell  due  and  was 
unpaid,  the  penalty  for  her  default  attached.  Her  property  was  seised* 
Prior  to  the  day  upon  which  the  sale  was  to  take  place,  she  paid  the  tax 
and  injoined  the  sale  with  regard  to  the  penalty.  The  injunction  im* 
properly  issued.  After  default  the  penalty  was  due  as  well  as  the 
amount  of  the  tax,  and  was  equally  exigible. 

The  position  that  her  property  was  about  to  be  sold  without  due  pro- 
cess of  law  is  untenable.  The  seizure  was,  we  think,  made  in  accord- 
ance with  law,  and  the  sale  was  advertised  to  take  place  onder  its 
provisions. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgmmit  of 
the  parish  court  be  avoided,  annulled  and  reversed,  and  that  the  in- 
junction herein  issued  be  dismissed,  plaintiffs  to  pay  costs  in  both 
courts. 

Rehearing  refused. 
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Oillis  T.  Bantby  et  a1. 

No.  456. 
Marobllin  Gillis  v.  J.  D.  Dansby  et  al. 

A  contrftot  made  in  bad  fUth  can  not  be  reaoinded  nnleaa  it  operate  to  the  injury  of  the  party 
complaining.  A  aale  may  be  ihradnlent  and  aimnlated,  and  yet  not  ii^are  the  com- 
plaining creditor. 

APPEAL  from  the  Eleventh  Judicial  DiBtrict  Coart,  parish  of  Clai- 
borne.    Trimble,  J.    Jury  trial.    Hffan  dt  Hayes,  for  plaintiff  and 
appellant.    J,  d  J.  W.  Taung,  for  defendants  and  appellees. 

HowsLL,  J.  This  is  a  snit  to  annal  a  jadgment  against  the  defend- 
^uit,  J.  D.  Dansby,  and  in  favor  of  his  minor  children  and  to  set  aside 
a  sale  of  land  made  under  said  jadgment,  on  the  ground  of  a  fraudulent 
simulation. 

The  defendants  excepted  that  the  petition  disclosed  no  cause  of 
action,  in  this,  that  it  did  not  allege  that  either  the  judgment  or  sale 
■attacked  operated  to  the  prejudice  or  injury  of  plaintiff,  and  did  not 
allege  that  the  debtor  of  plaintiff  whs  insolvent. 

This  exception  should  have  been  maintained  and  the  action  dis- 
missed. An  action  can  only  be  brought  by  one  having  a  real  and 
Actual  interest  which  be  pursues.    C.  P.  15. 

A  contract  made  in  bad  faith  can  not  be  rescinded  unless  it  operate 
to  the  injury  of  the  party  complaining.  R.  C.  C.  1978.  A  sale  may  be 
fraudulent  and  simulated  and  yet  not  injure  the  complaining  creditor. • 
It  may  be,  so  far  as  the  petition  discloses,  that  J.  D.  Dansby  can  pay 
the  plaintifiPs  claim.    The  allegation  of  injury  is  necessary. 

It  is  therefore  ordered  that  the  judgment  and  verdict  below  be  set 
■aside,  and  proceeding  to'  render  such  judgment  as  should  have  been 
rendered  on  the  exception  of  defendant€>y  it  is  ordered  that  said  excep- 
tions be  maintained  and  the  action  of  plaintiff  be  dismissed  with  costs 
in  the  lower  court,  the  costs  of  appeal  to  be  paid  by  appellees. 


No.  435. 
Hbirs  of  M.  W.  Ashlbt,  deceasedi  v.  Adau  Rissr  et  aL 

•One  who  has  availed  himself  of  a  Jadgment  and  made  it  his  own  hy  issuing  Ajieri  fdcku  and 
coUeeting  money  thereon  is  estopped  ftom  denying  Its  validity. 

APPEAL  from  the  parish  court,  parish  of  Jackson.    Sevia,  J.    Joe. 
E.  Samlett,  for  plaintiffs  and  appellants.    M,  M.  Smith,  for  defend- 
■ants  and  appellees. 

Wtlt,  J  The  plaintiffs  appeal  from  the  judgment  rejecting  their 
•demand  to  annul  the  judgment  homologating  the  final  account  of  the 
defendants,  tlie  administrators  of  their  father's  succession,  on  the 
^ound  that  they  were  not  cited.    In  bar  of  this  proceeding  the  de- 
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Hein  of  Ashlej  v.  Biaer  et  aL 

fendants  plead  that  the  plaintiffs  have  acqaiesoed  in  said  Jadgment 
and  are  estopped,  because,  they  have  issued  execution  thereon  and 
collected  rmdev  fieri  facias  part  thereof. 

One  who  has  availed  himself  of  a  judgment  and  made  it  his  own  by 
issuing  A  fieri  facias  and  collecting  money  thereon,  is  estopped  from  de- 
nying its  validity.  The  plaintiffs  are  estopped  from  denying  the  val- 
idity of  the  judgment  which  they  have  enforced  against  the  defendants. 

They  were  all  of  age  or  emancipated  when  their  attorney  issued  the 
fieri  facias  and  collected  the  money  and  they  have  not  disavowed  his 
authority  to  represent  them. 

Judgment  afiQrmed. 


No.  483. 
Pbbt,  Yale  &  Bowlinq  t;.  S.  H.  Bilet  d&  Co.  et  al. 

Where  a  promlMory  note  was  signed  in  the  name  of  a  i»artnenhip  after  the  diaaolatloii 
thereof  by  the  death  of  one  of  the  partners  and  the  party  who  signed  it  was  not  aath0r> 
ixed  to  do  so  for  the  firm,  bat  whwe  it  was  also  Ailly  proved  that  the  only  member  of  the 
firm  before  the  oonrt,  in  his  individnal  and  fldnoiary  character,  acknowledged  his 
liability  on  tiie  note  and  promised  specially  to  pay  it,  and  that  it  was  given  lor  a  debt  of 
the  firm,  which  he  assomed  to  pay  as  tiie  transferree  of  the  interest  of  the  other  snrviv* 
ing  partner; 

Held— That  he  was,  nnder  these  cironmstances,  bound  to  pay  the  claim  sued  on. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Bichland.  Say,  J.  Morrison  dt  Farmer,  for  plaintiffs  and  appel- 
lants.    WeUs  dt  Williams,  for  defendants  and  appellees. 

Howell,  J.  This  is  a  suit  on  a  promissory  note  signed  S.  H.  BQey 
d&  Co.,  Id  favor  of  the  plaintiffs,  the  defense  to  which  is  that  the  note 
was  made  after  the  dissolution  of  the  partnership  by  the  death  of  one 
of  the  parties,  and  the  party  who  signed  it  was  not  authorized  to  do  so 
for  the  firm.  The  proof  sustains  these  facts;  but  it  is  also  fully 
proved  that  the  only  member  of  the  firm,  H.  F.  Vickors,  who  is  now 
before  the  court,  in  his  individual  and  fiduciary  character,  acknowl- 
edged his  liability  on  the  note,  and  promised  specially  to  pay  it,  and 
that  it  was  given  for  a  debt  of  the  firm  which  he  assumed  to  pay  as 
the  transferree  of  the  interest  of  the  other  surviving  partner.  Under 
these  circumstances  we  think  he  should  be  held  to  pay  the  daim  as 
sued  on. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
as  to  H.  F.  Vickers,  aud  that  he  be  condemned  to  pay  plaintiffs  the 
sum  of  nineteen  hundred  and  eighty  dollars  and  eighty-four  cents, 
with  eight  per  cent,  interest  thereon  from  twenty-first  June,  1872,  and 
costs  in  both  courts. 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 


NOVEMBER,  1874. 

JUDGES  OP  THE  COURT : 
Hon.  John  T.  Ludeunq,  Chief  Justice, 

Hon.  J.  G.  Taliafebro, 
Hon.  R  E.  Howell, 
Hon.  W.  G.  Wyly, 
Hon.  p.  H.  Morgan. 


Aswdale  Justices. 


M  ♦  M 


No.  3523. 
Ebhlor,  Updikb  &  Co.  v.  Eemblb,  Hastings  d&  Co. 

The  ftOure  of  the  prinoipal  to  repadiate  immediately,  or  within  a  reasonable  time,  the  acta 
of  his  agent  when  informed  of  them,  mast  be  oonstmed  into  an  acqniesoenoe. 

APPEAL  from  the  Sixth  District  Coart,  parish  of  Orleans.  Cooley^ 
J.  Breams,  Fenner  dt  Holly  for  plaintiffs  and  appellees.  BandoVj^^ 
Singleton  dt  Browne,  for  defendants  and  appellants. 

Howell,  J.  The  plaintiffs  allege  that  they  shipped  to  the  defend- 
ants in  Boston,  Massachasetts,  three  lots  of  flour,  with  instractions  to 
sell  immediately  on  arrival,  and  that  in  disobedience  to  said  instrnc- 
tions  they  held  the  flour  until  it  greatly  declined  in  value  and  sold  at 
a  loss,  for  which  they  ask  judgment. 

The  defendants  answer  that  they  received  the  flour  to  be  sold  for 
account  of  plaintiffs  as  alleged ;  that  they  made  large  advances  to  the 
plaintiffs  on  said  shipments )  that  after  the  flour  was  sold  and  all  credits 
allowed,  the  plaintiffs  were  in  debt  to  tliem  for  a  large  balance,  which 
the  plaintiffs  admitted  and  promised  to  pay,  and  which  is  claimed  in 
reconvention.  Judgment  was  rendered  in  favor  of  plaintiffs  for  a  part 
of  their  claim,  and  the  defendants  appealed.  The  district  judge 
thought  the  plaintiffs  ratified  the  acts  of  the  defendants  up  to  a  certain 
date  and  made  the  latter  responsible  for  the  loss  after  that  date.  We 
agree  with  him  that  the  acts  of  the  plaintiffs  during  that  time  were  a 


714  SUPBEME  COURT  OP  LOUISIANA, 

Keblor«  Fpdike  Sc  Co.  v.  Kemble,  Hastings  St  Co. 

ratiflcatioD  of  defeDdants'  coarae,  but  we  think  the  same  effect  should 
be  given  to  the  acts  of  the  plalDtiffs  after  the  said  date.  It  was  on 
the  twentieth  Jaly,  1868,  that  the  defendants  received  the  last  instrno- 
tions,  and  the  sales  were  not  completed  nntil  in  September;  bat  it  is 
shown  that  the  plaintiffs  were  duly  informed,  by  letter  and  telegraph, 
of  what  the  defendants  were  doing,  and  they  did  not  objeot  nntil  the 
sales  were  closed  out  and  the  final  account,  showing  the  amount  of  the 
loss,  was  rendered.  Having  overlooked  the  departure  from  former 
instructions,  the  defendants  might  construe  their  subsequent  silence 
to  a  similar  disposition  to  take  the  chances  of  the  market,  particularly 
as  the  plaintiffs  were  regularly  kept  advised  of  the  condition  of  the 
market  and  the  difficulty  of  effecting  favorable  sales,  and  of  the  sales 
as  they  were  made  by  the  defendants.  We  think  the  failure  of  the 
plaintiffs  to  repudiate,  immediately  or  within  a  reasonable  time,  the 
acts  of  their  agents  when  informed  of  them,  must  be  construed  into  an 
acquiescence.  See  3  An.  468;  6  An.  538;  12  An.  159;  7  N.  S.  143;  16 
La.  51 ;  18  La.  517. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
that  the  demand  of  plaintiffs  be  rejected,  and  that  defendants  recover 
of  plaintiffs  on  their  reconventional  demand,  fourteen  hundred  and 
seventy-eight  dollars  and  ninety-five  cents,  with  six  per  cent,  interest 
from  thirtieth  September,  1868,  and  costs. 


No»  4807. 
M.  D.  F.  H.  Bbooks  v.  Mrs.  M.  W.  Stewart  and  Husband. 

Where  the  act  of  mortf^age  to  seonre  the  payment  of  a  note  gl^en  fat  a  valid  oonaideration 
by  a  married  woman,  separate  in  property  from  her ,  hosband,  was  dat«d  on  the  eleventii 
of  May,  the  aathorization  of  the  jadge  dated  on  the  tenth,  and  the  note  on  the  first  of 
the  same  month : 

Held— That  though  the  note  bears  a  different  date  from  the  act  of  sale  and  mortgaise,  it  was 
given  for  a  part  of  the  price  thereof;  that  it  formed  part  of  the  same  transaction,  and 
that  the  aathorization  of  the  Judge  covered  the  debt  in  qnestion,  which  inored  to  tiie 
benefit  of  the  wife. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangipa- 
hoa.   Kemp,  J.    S,  John  Ellis,  Wm,  Duncan,  Q,  W.  H,  Marr,  for 
plaintiff  and  appellant.    B,  Edwards,  8.  JD.  Ellis,  for  defendant  and 

appellee. 

LuDBLiNQ,  C.  J.  This  is  an  action  on  a  note  for  $3000,  dated  May 
1, 1867,  dae  one  year  after  date,  executed  by  the  defendant,  a  married 
woman,  with  the  aathorization  ot  her  hnsband,  and  it  is  secured  by  a 
mortgage  executed  by  her  with  the  aathorization  of  the  jadge. 

The  defense  is  that  the  act  of  mortgage  is  dated  eleventh  of  May, 
and  the  aathorization  of  the  judge  is  dated  tenth  of  May,  whilst  the 
note  is  dated  first  of  May,  and  that  under  the  authority  of  Falconer  v. 
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Brooks  v.  Hn.  M.  W.  Stewart  and  Hnaband. 

Stapleton,  24  An.  89,  the  snbseqaent  authorizatioD  of  the  jadge  could 
not  give  validity  to  a  pre-eziating  debt.  We  are  satisfied,  in  this  case, 
that  though  the  note  bears  a  different  date  from  the  act  of  sale  and 
mortgage,  it  was  given  for  a  part  of  the  price  thereof  and  formed  part 
of  the  same  transaction,  and  that  the  aathorization  of  the  judge  cov- 
ered the  debt  in  question.  And  we  are  further  satisfied  that  the  debt 
inured  to  the  benefit  of  the  wife. 

It  is  therefore  ordered  and  a4judged  that  the  judgment  of  the  court 
a  qua  be  anuulled,  and  that  there  be  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  for  three  thousand  dollars,  with  eight  per 
cent,  per  annum  interest  from  eleventh  of  May,  1867,  and  costs.  It  is 
further  ordered  that  the  mortgage  given  on  the  property  described  in 
the  act  of  mortgage  be  recognized  and  made  executory. 

Rehearing  lefused. 


No.  4788. 
Union  Insurance  CoMPANr  v.  Sucgkssion  of  C.  W.  Bodd. 

At  the  matarlty  of  the  note  sued  npon  in  this  case,  it  was  protested  without  presentation 
for  payment,  or  demand  oa  any  one  for  payment,  and  it  is  not  proved  that  it  was  impos- 
sible to  make  a  demand  for  payment.    This  was  necessary  to  bind  the  indorser. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Tiasot, 
J.  Kennedy  d  CMapeUa,  for  plaintiff  and  appellee.  Semmes  db 
Moit^  for  defendant  aud  appellant. 

LiUDELnf  Oy  C.  J.  This  is  a  suit  against  the  succession  of  an  indorser 
on  a  promissory  note.  The  defense  is  want  of  demand  of  payment  of 
the  maker,  and  due  service  of  notice  of  protest  on  the  legal  representa- 
tives of  the  deceased. 

At  the  maturity  of  the  note,  it  was  protested  without  presentation 
for  payment,  or  demand  od  any  one  for  payment,  and  it  is  not  proved 
that  it  was  impossible  to  make  a  demand  of  payment.  This  was 
necessary  to  bind  the  indorser. 

In  Toby  i;.  Maurian  this  court  said :  '*  It  is  clear  that  no  recourse 
can  be  had  against  an  indorser  on  a  note,  until  a  demand  has  been 
made  on  the  maker,  if  living,  or  on  his  heir  or  legal  representative 
after  his  death,  uulef«8  the  impossibility  of  making  such  a  demand  is 
made  apparent.  *  *  The  authorities  on  this  point,  and  which  sup- 
port the  position  here  laid  down,  are  numerous,  of  the  highest  charac- 
ter and  authority,  and  conclusive  on  the  subject.  Chitty  on  Bills.  317 ; 
Bayley  on  Bills,  128;  3  Peters,  89;  7  id.  2e7;  7  Mart.  364;  1  Pardes- 
sus,  392 ;  Pothier  Contrat  de  Change,  No.  146." 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled,  and  that  there  be  judgment  against  the  plaintiff, 
dismissing  this  demand  as  in  case  of  nonsuit,  with  costs. 
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Brigham,  Curator,  v.  Boaaey  et  aL 

No.  2396. 
Mart  Woods  v.  J.  Yiosoa,  Jr.,  and  Joaquim  Yiosca. 

The  plea  of  lit  pendnu  \a  not  well  fonndecL  The  plaintiif  is  not  shown  to  have  acquired  the 
note  tnm  the  pajee  itfter  matority,  and  therefore  the  equities  pleaded  are  not  avallahle. 

The  aoooont  or  indebtedness  of  tiie  payee  to  the  maker  of  the  note  in  a  salt  pending  on 
appeal,  can  not  compensate  the  note  held  by  the  plaintifE^  even  though  she  acqoired  it 
after  dne. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  ThSard, 
J.  A.  B,  Long,  BilUngs  <&  ffughea,  for  plaintiff  and  appellee.  S* 
B,  MkB,  for  defendants  and  appellants. 

Wylt,  J.  In  this  suit  on  a  promissory  note,  there  was  judgment 
against  the  maker  thereof,  J.  Yiosca,  Jr.,  and  he  has  appealed.  The 
plea  of  lis  pendens  is  not  well  founded.  The  plaintiff  is  not  shown  to 
have  acquired  the  note  from  the  payee  after  maturity^  and  therefor  the 
equities  pleaded  can  not  avail  the  appellant.  Besides,  the  account  or 
indebtedness  of  the  payee  to  the  appellant  in  a  suit  pending  on  appeal, 
can  not  compensate  the  note  held  by  the  plaintiff,  even  though  she 
acquired  it  after  due. 

Judgment  affirmed. 


No.  4750. 
State  of  Louisiana  v.  The  Eclipse  Towboat  Company. 

This  is  a  suit  for  the  payment  of  taxes  and  penalties.  The  jndge  a  quo  erred  in  inclvdiag 
the  $S  85  aUowed  the  oollector,  in  the  principal  or  amount  of  the  taxes  on  which  the 
penalties  a^e  calculated.  This  sum  of  |3  25,  composed  of  |»  /or  the  tuit  and  95  emtiffr 
noUee,  are  simply  costs  and  are  not  a  part  of  the  amount  due  the  State. 

In  the  Jfori/aeias  which,  it  seems,  was  prematurely  issued,  the  clerk  has  iaeonectly  inter- 
preted the  judgment  and  issued  execution  for  items  not  embraced  in  the  judgment  aa 
rendered.  The  officers  of  the  law,  collector,  clerk,  sheriff  and  any  others,  can  not  be  too 
oareltil  in  conforming  to  the  exact  provisions  of  the  law  in  the  discharge  of  their  duties. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Hauh 
kins,  J.  A.  P.  Iiield,  Attorney  General,  for  plaintiff  and  appellee. 
FeUows  dt  Mills,  JuUen  MicM,  T,  Oilmore  dt  Sons,  for  defendant  and 
appellant. 

Howell,  J.  This  is  a  suit  for  the  taxes  of  1871,  and  the  defendants 
complain  that  there  is  no  evidence,  and  none  was  offered  to  sustain  the 
demand.  According  to  the  jurisprudence  we  must  presume  the  judge 
had  suf&cient  evidence  before  him  to  justify  him  in  rendering  the  judg- 
ment ;  but  there  seems  to  be  an  error  on  the  face  of  the  record  in  the 
date,  from  which  the  penalties  are  made  to  take  effect,  which  is  proba- 
bly an  error  in  writing  the  judgment.  The  penalties  accrue  only  after 
December  15,  1872  instead  of  1871,  and  we  think  the  judge  erred  in 
including  the  $2  25  allowed  the  collector  in  the  principal  or  amount 
of  the  taxes  on  which  the  penalties  are  calculated.    This  sum  of  $2  25, 
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composed  of  $2  for  the  sait  and  25  cents  for  notice,  are  simply  cost^, 
and  are  not  a  part  of  the  amonnt  dne  the  State.  We  deem  it  of  im- 
portance to  correct  this  error,  because  we  perceive  from  the  fieri /aciaa, 
which  it  seems  was  prematurely  issned,  that  the  clerk  lias  incorrectly 
interpreted  the  judgment,  and  issued  execution  for  items  not  embraced 
in  the  judgment  as  rendered.  The  ofOicers  of  the  law,  collector,  derk, 
sheriff  and  any  others,  can  not  be  too  careful  in  conforming  to  the  ex- 
act provisions  of  the  law  in  the  discharge  of  their  duties. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
to  read  as  follows : 

''It  is  ordered,  adjudged  and  decreed  that  there  be  judgment  in  favor 
of  the  plaintiff,  the  State  of  Louisiana,  and  against  the  defendant, 
Eclipse  Towboat  Company  in  the  sum  of  seven  hundred  and  fifty-two 
dollars  and  fifty  cents,  with  twenty-five  per  cent  damages  for  each 
year  or  part  of  year,  from  fifteenth  December,  1872,  until  paid,  five 
per  centum  on  the  total  as  attorney's  fees,  two  dollars  and  twenty-five 
cents  to  the  tax  collector,  and  the  costs  of  suit  in  the  lower  court. 


No.  4667. 

Widow  George  L'Hote  t;.  Andre  Dobuch  and  Widow  Dubuch, 

Administratrix. 

Where  the  order  directs  the  mortgai^ed  property  to  be  sold  aooording  to  law,  and  the  writ  of 
seizure  has  no  reference  whatever  to  a  certain  sum  of  $49  80,  as  insurance  premium,  the 
plaintiff  must  be  presumed  to  have  abandoned  the  claim  first  set  up  for  it. 

APP£AL  from  the  Sixth  District  Courts  parish  of  Orleans.  8aucier,  J. 
W.  E,  Murphy,  for  plaintiff  and  appellee.  F.  Fuselier,  for  defend- 
ants and  appellants. 

Taliaferro,  J.  Andre  Dubuch  and  widow  Dubuch,  administra- 
trix, appeal  from  an  order  of  seizure  and  sale  granted  upon  a  mortgage 
note  for  the  sum  of  five  thousand  dollars  with  interest. 

The  defendants  have  filed  an  assignment  of  errors  in  this  court;  the 
one  principally  relied  upon  seems  to  be  that  the  order  directs  that  the 
five  per  cent,  attorney's  fees  be  charged  on  the  sum  of  $49  80,  insu- 
rance premium  of  which  no  authentic  evidence  shows  either  the  pay- 
ment or  the  amonnt. 

The  order  directs  the  mortgaged  property  to  be  sold  according  to 
law,  and  the  writ  of  seizure  has  no  reference  whatever  to  the  $49  80  as 
insurance  premium,  and  the  plaintiff  must  be  presumed  to  have  aban- 
doned the  claim  at  first  set  up  for  it.  The  defendants  can  receive  no 
injury  from  it. 

It  is  therefore  decreed  that  the  order  appealed  from  be  confirmed 
with  costs. 
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No.  2aOL 
T.  Micou  et  al.  t;.  J.  P.  &  J.  Bbnjahin  and  L.  ftiA.DisoK  Dat.* 

TJnder  the  act  of  CongroM,  Jnly  17, 1882,  known  as  the  oonflsoation  aot,  and  the  joint  reten- 
tion of  the  same  date,  explanatory  of  it,  only  the  life  eetato  of  the  person  for  whose 
offense  the  land  has  been  seized,  is  snbject  to  condemnation  and  sale. 

When  snch  person  has,  previously  to  his  offense,  mortf^aged  his  land  to  a  h<n%a  ftd€  mort* 
gagee,  the  mortgage  is  not  divested.  His  estate  and  property  in  the  land  being  bot  ike 
land  subject  to  the  mortgage,  any  sale  made  in  porsuance  of  the  act  passes  the  Ub 
estate  subject  to  the  charge. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jeffer- 
son.   Pardee^  J.     Ci^mphell,  Spofford  <&  OampbeU,  for  plaiotiffB  and 
appellees.    L.  Madison  Day^  defendant  and  appellee,  in  propria  permma, 

Howell,  J.  This  is -a  hjpotliecary  action,  institated  to  sabject 
certain  property  to  a  mortgage  granted  by  J.  P.  &  J.  Benjamain  to 
plaintiffs'  ancestor  in  the  year  1858. 

The  only  defense  to  the  suit  is  made  by  the  third  possessor,  who 
claims  that  he  is  a  bona  fide  purchaser  for  yalae,  without  notice,  from 
the  United  States  under  a  decree  of  condemnation  and  sale,  made  by 
the  United  States  District  Court  in  New  Orleans,  in  the  case  of  the 
United  States  t;.  Two  squares  of  Ground,  the  property  of  J.  P.  Benja- 
min, under  the  provisions  of  the  confiscation  act  of  Jnly  17,  1862,  (12 
Statutes  at  Large,  page  589),.  and  which  decree  of  condemnation  and 
sale  is  relied  on  as  a  complete  bar  to  plaintiffs'  action. 

Passing  over  the  questions  relating  to  the  jurisdiction  of  the  United 
States  District  Court,  arising  from  alleged  irregularities  in  the  proceed- 
ings and'  the  effect  of  the  decree  upon  the  rights  of  the  alleged  joint 
owner,  and  conceding  the  constitutionality  of  the  act  of  July  17, 1868, 
'  to  be  authoritatively  determined  by  the  Supreme  Court  of  the  United 
States,  we  will  direct  our  attention  to  the  scope  and  effect  of  the  said 
decree  and  sale  under  the  terms  and  provisions  of  the  said  act,  and  on 
the  hypothesis  that  J.  P.  Benjamin  was  the  sole  owner  of  the  property 
at  the  date  of  the  sale. 

It  is  strenuously  contended  by  the  third  possessor,  who  is  appellaDt 
from  a  judgment  in  favor  of  the  plaintiffs,  that  the  sale  by  the  mar- 
shal vested  in  him,  as  purchaser,  a  complete  title  in  fee  simple  to  the 
whole  of  the  land  sold,  ifree  of  all  incumbrance,  because  in  a  proceed- 
ing in  rem  it  was  condemned  as  enemy's  property  and  not  as  the 
property  of  an  offender  against  the  municipal  laws  of  the  United  States, 
and  because  under  a  rule  of  the  United  States  District  Court,  adopted 
by  authority  of  the  confiscation  act,  all  mortgages  and  incumbrances 
were  canceled  and  erased  by  the  marshal,  and  in  support  of  hie  position 
he  invokes  many  anthorities  relating  to  the  validity  and  effect  of 

^Carried  by  writ  of  error  to  the  Sapreme  Clonrt  o£  the  United  States  and  alBnned.   flbe  18 
Wallace's  Beports,  page  156.--Bbfobtkb 
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proceedinga  in  rem  in  admiralty  and  revenue  caAes,  and  tbe  recent 
decisions  in  11  Wallace  U.  S.  R.  upon  the  said  confiscation  act. 

We  readily  grant  the  oorreetnesa  and  force  of  the  authorities  quoted 

in  regard  to  proceedings  in  rem  in  admiralty  and  revenue  cases,  and 

might  admit  their,  application,  as  claimed,  in  this  class  ot  cases,  did  we 

not  think  the  interpretation  given  by  the  United  States  Supreme  Court, 

in  the. cases  of  McVeigh  v.  United  States,  11  Wallace  266,  and  Btgelow 

«.  Forrest,  9  Wallace  339,  to  the  said  act  of  Congtess  and  the  joint 

i«8olution  (No.  63,  12  Statutes  at  Large  627),  passed  in  connection 

tiierewith,  modifies  and  limits  such  application  to  a  material  extent. 

In  the  former  case,  similar  to  the  one  against  Benjamin's  property,  the 

court  held  that  it  was  so  unlike  a  proceeding  purely  in  rem,  where  no 

claimant  is  named  and  none  appears  until  after  the  final  decree  or 

jodgment  is  entered  and  the  case  has  terminated,  that  the  party  whose 

property  is  proceeded  against  is  entitled  to  appear  and  to  contest  the 

charges  upon  which  the  forfeiture  is  claimed,  and  that  his  guilt  and 

ownership  are  fundamental  in  the  ease.     In  the  latter  case  it  was  held: 

**  That  the  act  and  resolalibn  are  to  be  construed  together,  and  they 

admit  of  no  doubt  that  all  which  could,  under  the  law,  become  the 

property  of  the  United  States,  or  could  be  sold  by  virtue  of  a  decree  of 

condemnation  and  order  of  sale,  was  a  right  to  the  property  seized, 

.terminating  with  the  life  of  the  person  for  whose  act  it  had  been 

seised,"  and  that  the  'estate  acquired  by  the  purchaser  at  the  marshal's 

sale  expired  at  tile  date  of  the  death  of  the  said  person.    The  point 

was  plainly  and  fairly  presented  on  behalf  of  Bigelow,  ''that  the 

decree  of  confiscation  in  the  district  court  of  the  United  States  is  con- 

.  elusive  that  the  entire  right,  title,  interest  and  estate  of  French  Forrest 

-  was  condemned  and  ordered  to  be  sold,  and  that  as  his  interest  was  a 

'  fee  simple,  that  entire  fee  simple  was  confiscated  and  sold."    But  in 

r^ly  the  court  says:  *'  Under  the  act  of  Congress  tbe  district  court  had 

no  power  to  order  a  sale  which  should  confer  upon  the  purchaser  rights 

outlasting  the  life  of  French  Forrest.    Had  it  done  so  it  would  have 

transcended  its  jurisdiction.      «     •     «     The  argument  assumes  what 

can  not  be  admitted,  that  the  decree  of  the  district  court  established  a 

.  confiscation  reaching  beyond  the  life  ot  French  Forrest,  for  whose 

offense  the  land  waft  condemned  and  sold." 

Taking  these  decisions  as  authority  binding  on  us  in  the  interpreta- 
tion and  constroetion  of  the  legislation  of  Congress  on  this  particular 
I'Bfibjeot,  we  must  conclude  that  the  purchaser  in  this  instance  acquired 
;  only  a  right  to  the  property  sold,  which  is  to  terminate  with  the  life 
of  Benjamin,  for  whose  act  it  was  confiscated,  and  we  think  it  follows 
^  as  a  legal  consequence  that  the  mortgage,  granted  by  him  prior  to  the 
.  -passage  of  the  confiscation  act,  was  in  no  manner  affected  or  impaired 


720  SUPREME  COURT  OP  LOUISIANA, 

Micoa  et  aL  v.  J.  P.  Sc  J.  Benjamin  and  Day. 

by  the  sale.  The  law  itself  makes  no  provision  for  the  eztingaishment 
of  mortgages  on  real  property.  It  makes  no  reference  whatever  to  the 
subject  of  mortgages,  and  as  it  aathorizes  the  sale  of  only  a  life  interest 
in  the  real  estate  and  not  the  property  in  fee  simple,  which  is  the  sab- 
ject  of  the  mortgage,  it  seems  clear  that  the  mortgage  still  exists  on 
the  property  unimpaired.  "  The  mortgage  is  a  real  right  on  the  prop- 
erty bound  for  the  discharge  of  the  obligation,"  (R.  C.  C.  3282),  and  is 
extinguished  only  in  the  modes  prescribed  by  law  or  the  consent  of 
the  parties.  In  some  instances,  specially  provided  by  law,  wheie 
mortgaged  property  is  sold  for  specific  purposes  and  under  certain 
formalities,  the  mortgage  attaches  to  the  proceeds  and  the  property 
passes  to  the  purchaser  free.  But  this  result  is  expressly  provided  for 
as  declared  by  special  enactment,  and  only  in  regard  to  mortgages 
created  after  the  law  is  enacted.  Hence  we  are  not  lightly  to  presame 
that  a  law  is  intended  to  work  such  a  result,  when  such  intention  is 
not  clearly  expressed.  But  this  principle  does  not  apply  in  this  caae, 
for  the  statute  does  not  so  direct,  and  the  property  in  full  ownership 
was  not  sold  under  its  provisions,  but  in  imperfect  ownership — ^the  life 
interest  of  the  mortgageor — his  use,  enjoyment  and  dominion  thereof 
for  life,  without  injury  to  the  rights  of  those  who  had  real  rights  to 
exercise  thereon.  Nor  can  it  be  successfully  asserted  that  the  mortgage 
was  extinguished  by  reason  of  the  proceeding  being  one  purely  in  rem, 
and  thus  conveying  a  title  good  against  all  the  world,  because,  accord- 
ing to  the  doctrine  in  Bigelow  v.  Forrest,  no  such  title  was  conferred. 
The  title  acquired  by  the  purchaser  is  not  good  against  the  heirs  of 
Benjamin,  and  it  can  not  be  pretended  that,  had  he  died  soon  after  the 
sale,  liis  heirs  would  have  taken  the  property  free  of  the  mortgage, 
which  he  had  imposed  on  it.  It  was  never  contemplated  that  the  con- 
fiscation of  an  enemy's  property  should  operate  the  extinguishment  of 
his  obligations  and  transmit  his  property  to  his  heirs  in  a  better  con- 
dition than  he  himself  could  have  done.  No  construction  of  the  act  of 
Congress  which  works  such  results  can  be  accepted* 

The  estate  acquired  by  the  appellant  may  be  assimilated  to  the 
usufruct  under  our  system  of  laws,  by  which  the  property  in  nsnfrnet 
passes  to  the  usufructuary  with  all  the  burdens  imposed  by  the  owner. 
R.  0.  C.  557,  582,  583.  If  it  be  an  estate  for  life,  as  shown  to  the  com- 
mon law,  the  mortgage  created  by  the  original  owner  still  exists,  and 
the  tenant  for  life— the  life  ot  Benjamin — is  in  no  better  condition 
under  the  confiscation  law  than  if  Benjamin  had  voluntarily  put  him 
in  the  position  in  which  the  United  States  have  put  him.  Under  this 
system  the  rule  is  that  the  tenant  for  life  shall  keep  down  the  interest 
due  upon  the  mortgages  and  other  incumbrances,  though  he  is  not 
bound  to  pay  off  the  principal.    Bisset  on  Estates  for  Life,  273 ;  4  Kent, 
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4  74  to  75.  Tills  implies  of  coarse  the  ezistenee  of  the  mortgages. 
Again,  it  is  said :  ''  If  tlie  estate  is  sold  to  discharge  incumbraDces, 
the  income  of  the  sarplas  beyond  what  is  necessary  to  discharge  the 
incambraucesy  is  to  go  to  the  tenant  for  life  during  his  life,  and  upon 
his  death  the  capital  is  to  be  paid  out  to  the  remainder  man,  or  rever- 
sioner.'^.   Bisset  on  Estates  for  life,  274. 

Here  the  right  of  the  mortgagee  to  sell  the  property  held  as  a  life 
estate,  in  order  to  pay  off  his  mortgage,  is  clearly  recognized. 

It  is,  however,  unnecessary  for  us  to  determine  precisely  the  nature, 
character  and  conditions  of  the  estate  conveyed  to  the  purchaser  under 
this  act  of  Congress.  It  is  sufficient  to  know  that  a  complete,  absolute, 
indefeaAtble  title  was  not  conveyed,  and  that  without  snch  and  without 
some  express  provision  or  direction  in  the  law,  or  some  necessary 
effect  in  the  judicial  proceedings  for  the  removal  of  the  real  right  rest- 
ing on  and  inhering  in  the  property  itself,  the  mortgage,  which  was 
duly  recorded,  is  not  ioyalidated. 

The  authority  granted  in  the  act  to  the  United  States  District  Court 
to  make  such  orders  and  establish  such  forms  of  decrees  of  sale,  and 
direct  such  deeds  and  conveyances  to  be  executed,  where  real  estate 
shall  be  the  subject  of  sale,  as  shall  fitly  and  efficiently  effect  the  pur- 
poses of  the  act,  and  vest  in  the  purchaser  good  and  valid  titles,  does 
not,  under  the  limitation  contained  in  the  joint  resolution,  extend  to 
the  removal  oi  incumbrances  on  the  property,  for  the  plain  reason  that 
it  was  not  the  purpose  of  the  act,  under  said  limitation,  to  sell  that 
part  of  the  estate,  the  fee  simple,  which  was  affected  by  the  mortgage. 
And  hence  the  act  of  the  marshal  in  removing  the  mortgage  was  in- 
eflGsctual. 

But  it  is  argued  that  the  case  of  Bigelow  v.  Forrest  is  overruled  by 
the  later  cases  of  Miller  v.  United  States,  11  W.  268,  and  Tyler  v. 
Defrees,  ib.  331.    In  this  we  are  not  prepared  to  concur. 

An  examination  of  these  several  cases  is  necessary  to  ascertain  what 
was  decided  in  each,  and  it  will,  we  think,  be  apparent  that  they  do 
not  conflict. 

In  the  first  case,  Douglass  Forrest,  the  defendant  in  error,  was  the 
aole  heir  of  his  father,  French  Forrest,  whose  property  (real  estate) 
had  been  confiscated,  and  he  was  claiming,  in  an  action  of  ejectment, 
the  property  from  Bigelow,  the  vendee  of  the  purchaser  at  the  mar- 
ahuPd  sale.  The  parties  were  such  as,  necessarily  and  appropriately,  to 
raise  the  question  as  to  the  nature  and  quantity  of  the  real  estate  con- 
veyed by  the  confiscation  sale,  and  to  determine  the  purview  of  the  act 
and  joint  resolution  in  this  regard.  In  the  discussion  of  the  question, 
tbe  court  referred  to  the  liistory  of  the  joint  resolution,  and  the  con- 
8«iitutional  difficulty,  suggested  by  the  President,  which  it  was  intended 
46 
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to  obviate,  and  held  that  its  legal  effect  was  to  restrict  the  operation 
of  the  act  to  the  sale  of  ouly  a  life  interest  Id  real  estate  seized  under 
its  provisions.  The  court  deliberately  declared  that  under  the  said 
"  act  of  Congress  the  district  court  had  no  power  to  order  a  sale  which 
should  confer  upon  the  purchaser  rigtits  outlasting  the  life  of  French 
Forrest.  Had  it  done  so  it  would  have  transcended  its  jurisdiction." 
And  the  judgment  restoring  the  property  to  the  heir  was  affirmed  by  a 
nnaninious  court. 

The  caHO  of  Miller  was  a  proceeding  under  the  act  of  August  6,  1861, 
and  the  above  mentioned  act  of  seventeenth  July,  1862.  to  confiscate 
personal  property,  and  consequently  the  question  in  the  Bigelow  case, 
in  regard  to  real  estate,  could  not  and  did  not  arise.    The  questions 
raised  and  discussed  related  to  the  jurisdiction,  sufficiency  of  proof, 
necessity  of  trial  by  jury  and  the  constitutionality  ot  the  acts  of  Con<» 
gresB,  under  which  the  proceedings  then  before  the  court  for  the  confts* 
cation  of  Miller^s  property  were  had,  and  they  were  all  decided  by  a 
migority  of  the  court  in  favor  of  the  United  States.    The  contest, 
apart  from  the  mode  of  procedure,  was  in  regard  to  the  right  to  confis- 
cate the  property,  and  not  to  its  restoration  after  confiscation — to  the 
constitutional  power  of  Congress  to  confiscate  the  property  of  offend- 
ers as  a  punishment  for  crime — it  being  contended  that  the  purpose 
of  the  act  of  1862  to  punish  offenses  against  the  sovereignty  of  the 
United  States,  and  that  it  is  in  conflict  with  the  fifth  and  sixth  ameiid- 
meuts  of  the  constitution,  which  require  a  finding  by  a  grand  jury  and 
a  speedy  trial  by  a  jury  in  the  State  and  distiict  wherein  the  crime 
shall  have  been  committed.     The  court  held  that  in  this  respect  the 
act  had  two  distinct  purposes,  to  wit :  To  provide,  first,  as  it  did  in  the 
first  four  sections,  for  the  punishment  of  treason,  inciting  or  engaging 
in  rebellion  or  insurrection,  or  giving  aid  and  comfort  thereto,  which 
was  an  exercise  of  the  sovereign,  and  not  the  oelligerent  rights  of  the 
government;  and  secondly,  in  the  subsequent  sections,  which  hare 
in  view  a  state  of  public  war,  for  the  seizure  and  sale  of  the  property 
of  public  enemies,  which  was  the  exercise  of  the  war  power  of  Con- 
gress, to  which  there  is  no  restriction  in  the  constitution.    It  was  de- 
clared that  those  engaged  in  the  rebellion  were  enemies  as  well  as 
offenders,  and  that  without  reference  to  their  liability  to  punishment 
for  crime,  their  property  could  be  seized  as  enemies'  property,  under 
ihe  conceded  right  of  the  government  to  confiscate  the  property  of  all 
public  enemies.     As  to  what  this  right  is,  the  court  say  :    *'It  may  be 
remarked  that  it  has  no  reference  whatever  to  the  personal  guilt  of  the 
owner  of  confiscated  property,  and  the  act  of  confiscation  is  not  a  pro- 
eeeding  against  him      The  confiscation  is  not  because  of  ciime,  but 
because  of  the  relation  of  the  property  to  the  opposing  belligerent,  a 
relation  in  which  it  has  been  brought  in  consequence  of  its  ownership. 
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It  is  immaterial  to  it  wlietlier  the  owDer  be  an  alien  or  a  friend,  or  evea 
a  citizen  or  aabject  of  the  power  that  attempts  to  appropriate  the  prop^ 
erty.''  T.iO  case  of  the  Venus,  8  Cranch  255,  is  quoted  as  establishing 
this  doctrine. 

This  and  much  more  is  said  arguendo,  to  maintain  the  constitutional 
right  of  Congress,  under  the  war  power,  to  confiscate  the  property  of 
all  enemies,  including  the  inhalitants  of  the  insurgent  States,  but  not 
to  determine  to  what  Aztent  that  power  had  been  exerted  in  the  confls* 
cation  of  real  estate.  That  point  had  been  settled  in  the  Bigelow  case 
and  was  not  in  the  case  then  belore  the  court,  and  was  not  alluded  to 
in  the  opinion  of  the  court  or  the  dissenting  opinions.  Nor  is  there 
anything  in  the  whole  case,  as  we  understand  it,  inconsistent  with  the 
reasoning  and  decision  in  the  Bigt^low  case  on  the  point  as  to  the  limit- 
ation on  the  power  of  the  court  to  sell  real  estate.  It  is  well  to  remark 
further  that  the  opinion  of  the  court  in  each  of  these  two  cases  was 
delivered  by  the  same  justice,  and  it  can  hardly  be  imagined  that  under 
the  circumstances  the  earlier  case  would  have  been  deliberately  over« 
ruled  without  some  allusion  to  the  fact,  or  that  it  could  liave  been 
overruled  by  mere  inadvertence. 

The  case  of  Tyler  was  an  action  of  ejectment,  instituted  by  the 
party  himself,  whose  real  property  had  been  confiscated,  to  recover  it 
from  the  vendor  ot  the  purchaser  at  the  marshaPs  xale;  and  here  agaii^, 
the  question  of  fee  simple  or  life  estate  was  not  involved  nor  referred 
to.  The  proceedings  as  to  Tyler  \tvTe  final  and  conclusive,  just  as, 
they  are  in  the  Benjamin  cnse  as  to  him,  and  it  can  make  no  practical 
difference  to  either,  whether  it  whs  his  fee  simple  or  his  lite  estate, 
which  was  seized  and  sold,  and  hence  the  point  was  irrelevant.  The 
doctrine  in  the  Miller  case  was  affirmed  and  held  to  govern  the  case  of. 
Tyler — the  principal  question  being  a  jurisilictioual  one,  growing  oat 
of  the  mode  of  seizing  real  estate.  In  this  case  also  there  was  a  die*, 
senting  opinion,  and  no  allusion  whatever  was  made  in  either  of  the 
opinions  to  the  Bigelow  case  or  the  main  question  decided  in  it. 

Until  deliberately  overruled  we  must  accept  the  Bigelow  case  as  the" 
law  on  the  question  material  to  the  decision  of  the  case  at  bar.  The 
question  then,  as  now,  was  not  what  Congress  might  have  done  in  the 
way  of  confiscating  enemies'  property,  but  what  Congress  actually  did« 
We  may  concede  that  under  the  WMr  power  Congress  had  the  right  to. 
order  the  seizure  and  sale  of  the  fee  simple  of  all  enemies'  real  estate, 
bat  it  by  no  means  follows  that  Congress  has  done  so  in  the  act  of 
Jaly,  17,  1862.  On  the  contrary,  as  construed  by  the  United  States  Sa* 
preme  Court,  the  language  of  the  joint  resolution,  by  which  Congress 
chose  to  limit  the  operation  of  the  act,  clearly  refers  to  and  controle 
the  whole  act.    It  does  not  refer  merely  to  the  punishment  of  offenders^ 
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for  it  8  >y8,  ''  paDishmeot  or  proceedinga  under  eaid  act."  It  does  noi 
refer  merely  to  the  first  four  sections,  for  it  speaks  of  the  aet  as  a 
^liole. 

We  are  constrained  therefore  to  conclude  that  the  sale  made  hj  the 
marshal,  ander  the  order  of  the  United  States  District  Court,  did  not 
Test  in  (he  purchaser  a  fee  simple  title  to  the  land  in  question  and  did 
Dot  extinguish  the  mortgage  existing  on  it  at  the  time,  and  that  the 
plaintiffs  have  established  the  legal  right  to  enforce  their  mortgage 
apon  said  property  in  his  hands. 

Judgment  affirmed. 

Rehearing  ret  used. 

Taliaferro,  J.,  dissenting,  I  dissent  from  the  opinion  of  the  ma- 
jority of  the  court  for  the  following  reasons : 

Tlie  act  of  Congress  of  July  17,  1862,  was  enacted  for  several  pur^ 
poses,  and  embraces  different  and  distinct  objects.  Among  these 
ol)jects,  two  are  prominent: 

First^To  punish  treason  and  rebellion. 

Second — To  seize  and  confiscate  the  property  of  rebels. 

The  first  three  sections  declare  the  punishment  to  be  inflicted  upon 
persons  convicted  of  treason  against  the  United  States,  or  of  inciting, 
assisting  or  engaging  in  rebellion  againss  the  United  States.  Persons 
convicted  of  either  of  these  offenses  incur  pains  and  penalties  that  are 
to  affect  them  personally.  In  the  case  of  treason  they  are  to  suffer 
death  or  imprisonme:it  not  less  than  five  years,  at  the  discretion  of  the 
court;  to  be  fined  not  less  than  ten  thousand  dollars,  and  to  be  deprived 
of  the  ownership  of  slaves,  if  they  own  any,  the  fine  to  be  levied  and 
collected  on  any  or  all  of  the  property,  real  and  personal,  ezclndiog 
alaves.  In  the  case  of  inciting  to  rebellion,  or  aiding  or  assisting 
therein,  etc.,  imprisonment  not  to  exceed  ten  years,  a  fine  not  exceed- 
ing ten  thousand  dollars,  liberation  of  slaves,  if  owning  slaves,  etc, 
at  the  discretion  of  the  court.  In  either  case,  the  person  convicted  to 
be  forever  incapable  of  holding  any  office  under  the  United  States. 

Let  it  be  observe  I  that  the  provisions  ot  these  three  sections  of  the 
act  apply  to  any  and  all  persons  without  distinction. 

The  lourth  section  has  no  immediate  bearing  on  the  subject  of  the 
penalties  prescribed  for  offenses  under  the  act. 

The  fitth  section  makes  it  the  duty  of  the  President  of  the  United 
Stiites  to  cause  the  seizure  of  all  the  estate,  property,  etc.,  of  every 
kiiid  of  certain  persons  designated  therein  in  six  different  classes,  and 
to  apply  and  use  the  same  and  the  proceeds  thereof  for  the  support  of 
the  army  of  the  United  States. 

The  succeeding  sections  provide  the  mode  by  which  the  provisions 
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of  the  fiftli  section  shall  be  carried  out.  The  proceedings  are  to  be  tfj^ 
rem.  The  coarts  to  be  Tested  with  power  to  make  sach  orders,  estab* 
lish  sach  forms  of  decree  and  sale,  and  direct  such  deeds  and  convejr 
aaces,  where  real  estate  is  sold,  as  shall  vest  in  the  purchasers  ol  sach 
property  good  and  vatid  titles. 

Here,  then,  we  have  by  this  fifth  section  an  entirely  different  par« 
pose  of  the  legislator.  He  does  not  appear  here  as  the  avenger  of 
wrongs,  nor  does  he  evince  the  disposition  to  punish  the  wrong  doei; 
corporeally  or  by  fine  or  disabilities.  That,  he  has  already  done  in  hit 
sovereign  capacity  by  the  provisions  of  the  first  three  sectiouA.  Ho 
now,  by  the  right  which  belongs  to  him  by  the  established  rules  of 
war,  avaiU  himself  of  the  property  of  those  who  have  assumed  towarc| 
the  nation  the  attitude  of  public  enemies,  to  obtain  means  to  help  sup« 
port  his  own  armies  by  depriving  his  enemies  to  that  extent  of  meant 
to  support  theirs.  That  Congress  possesses  this  right  under  the  war 
power  there  is,  I  conclude,  no  doubt  whatever.  It  is  a  right  inheren4i 
in  the  nation  from  the  order  and  fitness  of  things,  and  which  I  can  not 
clearly  perceive  how  it  can  divest  itself  of.  Unless  there  be  some- 
thing dearly  and  directly  indicating  that  Congress  has  ignored  thia 
right  or  absolutely  refused  to  exercise  it,  I  must  think  the  piovisiont 
of  the  fifth  section  show  that  it  did  exercise  it.  There  is  certainly  no 
good  roASon  why  Congress  should  deprive  itselt  of  that  important 
power,  and  more  especially  when  the  same  power  was  resorted  to  by 
the  formidable  coalition  then  raised  against  the  very  life  of  the  nation. 

The  resolution  bearing  the  same  date  with  the  act,  provides  that  no 
'* punishment  or  proceedings  under  said  act  shall  be  ko  construed  as  to 
work  a  forfeiture  of  the  real  estate  of  the  offender  beyond  his  natural 
life." 

It  is  referred  to  as  matter  of  history  that  this  resolution  was  passed 
in  conformity  with  the  views  of  Mr.  Lincoln  to  relieve  his  doubts  of 
the  constitutionality  of  the  act.  That  being  the  avowed  purpose  foi 
which  the  resolution  was  passed,  the  proviso  it  contains  should  bear 
only  against  that  part  of  the  act,  if  any,  which  is  obnoxious  to  .the  ob-* 
jection  raised  by  the  President.  A  fair  interpretation,  then,  of  the 
resolution,  it  would  seem,  would  restrict  it  to  those  sections  whidl 
provide  for  the  punishment  of  offenders.  The  fif i  h  section  of  the  act 
provides  for  the  exercise  of  ri<zhts  arising  from  the  war  power,  and  are 
clearly  free  from  constitutional  objections.  If,  then,  under  proceed- 
ings authorized  by  the  sixth,  seventh  and  eighth  sections  of  the  act, 
property  owned  at  the  time  of  its  passage  by  persons  designated  un<ler 
the  fifth  section  has  been  8old,  what  is  to  prevent  the  purchaser  irom 
getting  a  fee  simple  title?  He  acquires,  as  the  law  dfclares,  a  goo4 
and  valid  title,  and  this  must  mean  a  title  in  fee,  unless  the  qualifying 
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teriDB  of  the  refiolatioD  limit  it  to  a  lifetime  estate;  and  it  clearly  ap- 
pears to  me  it  does  not  io  this  o  ise,  as  the  property  was  Dot  sold  .ander 
fieri  facias  to  satisfy  a  personal  judgment  against  Benjamin,  imposing 
a  flue  or  forfeit  ure,  bat  the  proceeding  was  in  rem^  ami  assimilated  in 
all  respects  to  admiralty  proceedings.    The  case  of  Bigelow  «.  Forrest, 
0.  Wallace  3*)9,  seems  at  variance  with  the  views  here  taken,  which, 
bowever,  I  think,  are  sustained  by  the  subsequent  decisions  of  the  Su- 
preme Court  of  the  United  States,  and  especially  the  cases  of  Miller's 
Executor  v.  the  United  States  and  Tyler  t;.  Defrees,  reported  in  11 
WHilace.    If  the!<e  cases  conflict  with  the  views  expressed  in  Bignlow 
V.  Forrest,  the  authority  of  the  latter  case  would  seem  to  be  overruled. 
But  the  plaintiffs  hold  that  whatever  be  the  effect  of  the  decree  as  to 
Benjamin,  their  rights  are  not  impaired;  that  their  mortgage  follows 
the  property;  that  it  was  not  the  purpose  of  the  act  of  Congress  of 
July,  1862,  to. involve  the  innocent  with  the  guilty,  and  that  no  con- 
demnation of  the  latter  can   affect  the  former.     This  plea  I  think 
entitled  to  but  little  consideration.    The  action  was  in  rem,  purely  an 
admiralty  proceeding  in  form.    The  ustiai  monition  was  published. 
All  persons  were  notified  to  come  forward  and  make  known  their  ob- 
jections, it  any  existed,  why  the  sale  should  not  be  made.    This  stood 
in  the  place  of  personal  c:tation,  and  was  equ  valent  tp  it.     It  was  then 
tncumt>ent  upon  the  plaintiffs  to  have  made  objection,  or  to  have 
claimed  pHority  in  the  diKtribution  of  the  proceeds.    The  purchaser 
obtained  the  property  free  of  all  claims  or  liens  whatever,  and  I  think 
|udgment  should  be  given  in  his  favor. 
Rehearing  refused. 


No.  4944. 
Statb  of  Louisiana  v.  S.  W.  Edgar. 

Thia  suit  having  been  brought  tn  October,  1673,  and  the  Judgment  rendered  on  the  second 
October  following,  it  was  an  emir  to  allow  a  penalty,  becauae  until  the  fifteenth  of  De^ 
oeniber,  1873,  the  defendant  was  not  a  delinquent  taxpayer  for  the  year  1873. 

That  the  defendant's  property  was  not  accurately  described  on  the  tax  roll,  in  no  reason  why 
he  should  exoi^pt  to  the  suit,  or  encape  the  payment  of  his  taxes  to  the  State.  The  cooii 
a  qua  did  not  err  in  treating  his  exception  as  an  answer  and  proceeding  with  the  trial. 

The  Judge  a  quo  erred  when  he  permitted  a  witness  at  the  trial  to  prove  the  oontenta  of  the 
tax  roll  in  regard  to  tbe  assessment  of  defendant's  property,  because  the  roll  itself  was 
the  best  evidence  o.  the  tax  due  by  defendant. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,    ffaw- 
kins  J.    A,  P.  Field,  Att<»rney  General,  F.  If,  Butler,  for  plaintiff 
and  appellee.     L.  E,  SimomlSy  lor  defendant  and  app^llaut. 

Wylt  J.  The  defendant,  who  was  sued  for  $752  .'.0,  the  amount  of 
his  State  taxes  for  1872,  appeals  from  the  judgment  condemning  him 
to  pay  said  amount,  with  ^ve  per  cent  attorney's  fees  and  twenty-fire 
per  cent,  per  annum  penalties,  from  fifteenth  December,  1871. 
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The  Bait  was  broaght  Id  October,  1873,  and  the  jadgment  was  ren- 
dered on  the  second  December  following.  It  was  therefore  an  error  to 
allow  a  penalty,  becaase  nnti)  the  fifteenth  December,  1873,  the  defend- 
ant was  not  a  delinqaent  taxpayer  for  the  year  1872. 

Because  the  defendant's  property  was  not  accarately  described  on 
the  tax  roll  is  no  reason  whv  he  should  except  to  the  suit  or  escape  the 
payment  of  his  taxes  to  the  State.  We  think  the  court  did  not  err  in 
treating  his  exception  as  an  answer  and  proceeding  with  the  trial. 

There  was  error,  however,  when  the  court  permitted  a  witness  at 
the  trial  >-o  prove  the  contents  of  the  tax  roll  in  regard  to  t{ie  assess- 
ment of  defendant's  property,  because  the  roll  itself  was  the  best  evi- 
dence of  the  tax  due  by  defendant. 

It  is  therefore  ordered  that  the  jadgment  herein  be  annulled,  and 
that  thirt  cause  be  remanded  for  new  trial,  and  to  be  proceeded  in 
according  to  law,  appellee  paying  costs  of  appeal. 

Rehearing  refused. 


No.  5156. 
Elizabeth  Crofts  v.  Jbrbmiah  Motnihan  and  Patrick  Irwin. 

IHmages  are  considered  an  eqaivalent  for  the  Iom  sastalned  by  tiie  delay  consequent  on  the 
appeal.  Hence  no  damajces  can  be  awarded  when  it  does  not  appear  that  an  appeal  de- 
layed plaintiff  in  ezeoating  or  collecting  his  Jadgment. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Oullom,  J. 
E.  T,  Merriok,  hace  dt  Foster,  for  plaintiff  and  appellee.  T.  OH- 
more  dk  Sons,  for  defendant  and  appellant. 

How&LL,  J.  The  only  matter  before  us  is  plaintiff's  right  to  damages 
ioT  a  frivolous  appeal.  Judgment  was  obtained  against  Moynihan  as 
the  maker  of  a  note,  and  afterwards  against  P.  Irwin  as  indorser  and 
surety,  from  which  he  appealed.  After  the  appeal  was  taken,  Moyni« 
han  paid  the  judgment,  including  interest,  attorneys'  fees  and  costs,  the 
receipt  given  by  plaintiff  containing  a  reservation  of  her  "interests  in 
the  appeal  taken  by  P.  Irwin  herein."  Damages  are  considered  an 
equivalent  for  the  loss  sustained  by  the  delay  consequent  on  the  ap- 
peal. C.  P.  907.  It  does  not  appear  that  the  appeal  taken  by  Irwin 
from  the  judgment  against  him  delayed  plaintiff  in  executing  or  col- 
lecting the  judgment  against  Moynilian,  from  which  no  appeal  was 
taken,  but  which  has  been  fully  paid  and  satisfied,  as  shown  by  plain- 
tiff's receipt.  The  most  we  can  do  is  to  dismiss  Irwin's  appeal  at  his 
-costs,  there  being  no  judgment  for  us  to  revise. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  costs 
of  appellant. 
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No  4941. 
Antonio  Part  boas  et  al.  v.  State  National  Bank. 

J.  K.  Alva,  as  administrator  of  the  eatate  of  widow  Fomeret,  opened  an  acoonnt  in  th» 
Louisiana  State  Bank,  which  being  balanced,  July  31,  1863,  showed  to  his  credit  tbe  som 
of  16038  60  tor  depoaito  alleged  to  revert  back  io  18S8.  On  the  twenty*seventh  October 
1865,  said  administrator  gave  a  check  for  said  amoant  in  favor  of  the  State  Treaaarer, 
which  was  accepted  by  the  Bank.  On  the  twenty-ftAh  If  arch  I8TJ,  suit  was  broaght  by 
the  heirs  of  Widow  Fomeret  to  recover  the  said  balance  of  deposits  in  gold,  withoat 
making  any  reference  to  the  check  for  said  amoant.  On  the  ninth  April  1873,  they  filed 
a  snpplemental  petition  making  the  accepted  check  the  basis  of  the  action ; 

Held— That  the  Judgment  of  the  coart  a  qua,  ordering  the  check  to  be  paid  in  United  States 
onrrency.  and  not  in  gold,  was  correct.  Bat  the  defondant  Is  only  liable  lor  interest  fran 
the  nlntii  of  April  1873,  the  day  of  Judicial  demand  on  the  check. 

APPEAL  from  the  Sixth  District  Coart,  parish  of  Orleans.     SaueUTf 
J.    JE,  Bermudea,  for  plaintiff  and  appellee.    James  MoOannell,  for 
defendant  and  appellant. 

Wtlt,  J.  On  thirty -first  Jaly  1862,  the  Loaisiana  State  Bank  was 
owing  a  balance  of  deposits  of  $6038  60  to  J.  M.  Alva,  admiuistrator 
of  the  saccession  of  Widow  F.  J.  Forneret. 

On  twenty-seventh  October  1865,  said  administrator  gave  a  check 
for  said  amoant  in  favor  of  the  State  Treasarer,  which  was  accepted 
by  said  bank. 

Sabseqaentlyi  to  wit:  On  twenty-fifth  March  1873.  the  plaintiffs, 
the  heirs  of  Widow  Fomeret,  joined  by  J.  M.  Alva,  administrator, 
broaght  this  suit  against  the  defendant,  the  saccesaor  to  Loaisiana 
State  Bank,  to  recover  the  said  balance  of  deposits,  $6038  60  in  guld,. 
without  making  any  relerence  to  the  check  for  said  amo*int,  which  bad 
been  accepted  by  the  Loaisiana  State  Bank,  and  they  prayed  jodgment 
therefor,  with  legal  interest  from  twenty -ninth  April  1870. 

On  ninth  April  1873,  they  filed  a  suplemental  petition  making  the 
accepted  check  the  basis  of  their  action. 

The  court  gave  judgment  for  the  amoant  claimed,  with  the  interest 
prayed  for,  payable  in  Uuited  States  currency. 

The  defendant  appealed,  and  the  plaintiff  prays  for  an  amendment 
of  the  judgment  by  allowing  them  to  recover  in  gold  the  amoant 
thereof. 

We  think  the  check  accepted  by  the  Loaisiana  State  Bank  can  be 
discharged  in  United  States  currency,  and  that  the  judgment  ot  the 
QQurt  in  this  respect  was  correct. 

There  is  error,  however,  in  that  part  of  the  decree  allowing  interest 
from  twenty-ninth  April  1870. 

There  is  no  evidence  that  the  check  accepted  by  the  Louisiana  State 
Bank  was  ever  presented  to  the  defendant  for  payment,  or  that  there 
was  any  demand  thereon  prior  to  the  ninth  April  1873,  when  in  tbe 
supplemental  petition  it  was  made  the  basis  of  judicial  demand. 
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PartegM  et  aL  v.  State  Natimaal  Sank. 

The  mle  taken  on  the  Loniftiana  State  Bank  to  pay  the  $6038  60  in 
gold  into  conrt  was  never  broaglit  to  trial,  and  that  wa^  a  demand 
which  did  not  pat  the  defendant  in  defanlt,  becanse  after  accepting  tlie 
check  of  their  depo8itor|  J.  M.  Alva,  administrator,  the  Lonisiana  State 
Bank  was  only  bonnd  thereon,  and  it  is  not  shown  that  plaintiffs  in 
rule  ever  presented  that  check  to  defendant  for  payment. 

The  defendant  is  only  liable  for  interest  from  ninth  of  April  1878. 

It  is  therefore  ordered  that  the  Judgment  herein  be  amended  by  al- 
lowing interest  to  run  only  from  ninth  April  1873,  and  as  amended 
tliat  the  judgment  be  affirmed,  appellees  paying  costs  of  appeal. 


No.  3572. 
Horatio  Wbbdon  et  als.  v.  Arthbmise  Landreaux  et  als. 

A  party  can  not  be  permitted  to  allow  his  property  to  be  sold  under  a  Jadioial  process  and 
then  claim  the  prooee  Is  aoder  the  allegation  that  he  did  not  owe  the  debt  which  the 
property  was  sold  to  pay. 

A  PPE  AL  from  the  Sixth  District  Court,  parish  of  Orleans.  CooUyf  J. 
J\  Ihofnas  J.  Cooley  and  Ed,  Fhillips,  for  plaintiffs  and  appellants. 
Saselivs  d  A.  Philips,  for  defandants  and  appellees. 

Morgan,  J.  In  May  1857,  plaintiffs  purchased  from  Sosthene  Roman 
a  plantation  and  slaves.  The  price  was  (270,5:32  39,  of  which  $50,001) 
were  paid  in  cash.  For  the  balance  they  gave  their  promissory  notes, 
payable  in  six  annual  installments. 

In  May,  18()1,  four  of  the  notes  then  due  and  unpaid  were  protested, 
and  a  writ  of  seizure  issued  at  the  instance  of  Sosthene  Boman  to  en- 
force their  payment.  This  writ  was  returned,  and  an  alias  writ  issued 
in  July  1865,  Under  this  writ  the  property  was  sold,  and  was  pur- 
chased by  the  defendants  (the  heirs  of  Sosthene  Roman,  he  having 
died  in  the  meanwhile)  for  $120,000. 

Plaintiffs  claim  that  this  $120,000  was  in  excess  of  the  amount  remain- 
ing due  by  them,  and  they  say  that  inHsmncli  as  the  original  sale  was 
for  land  and  slaves,  and  as  it  is  admitted  that  the  slaves  purcliasedi 
were  properly  valued  at  $120,000,  and  inasmuch  as  that  portion  of  the 
contract  was  void,  they  are  entitled  to  recover  the  $120,000. 

The  exception  of  res  judicata  is  opposed  to  the  demand.  The  plea 
is  based  upon  the  executory  process  which  issued  from  the  Second 
District  Court.  If  we  admit  that  the  plea  can  not  be  set  up  against 
tlie  plaintiff,  upon  which  point,  however,  we  express  no  opinion,  still 
-we  think  that  a  party  can  not  be  permitted  to  allow  his  property  to  be 
B€>ld  under  a  judicial  process  and  then  claim  the  proceeds,  under  the 
allegation  that  he  did  not  owe  the  debt,  which  the  property  was  sold 
to  pay. 

Judgment  affirmed. 
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No.  3583. 
Mrs.  C.  Desormbaux,  widow  ot  S.  B.  Smith,  t;.  John  Motlan. 

Whore  the  prooeedinfcs  in  s  tax  suit  are  against  a  peraon  who  ia  not  the  owser  of  the  fitop- 
erty  taxed,  the  sale  in  which  they  eventuated,  can  not  afTeot  the  title  of  the  real  owner. 
Besides,  it  is  seldom  that  more  glaring  irregularities  and  defeottve  proceedings  in  oUur 
respects  are  ever  exhibited. 

APPEAL  from  the  Sixth  District  Coart,  parish  of  Orleans,     Cooley,3. 
T.  dt  E.  J.  Ellis,  lor  plaintiff  and  appellee.    B.  King  CvMer  and 
Alex.  F.  Steele,  for  defendant  and  appellant. 

Howell,  J.  ThiA  is  a  snit  by  plaintiff  a  resident  of  this  State,  to  be 
declared  the  owner  of  certain  lots  ot  ground  in  the  late  City  of  Jeffer- 
son, now  New  Orleans. 

She  exhibited  title  in  her  mother,  in  1853  and  mortaary  proceedings, 
showing  herself  to  be  the  only  heir  to. and  in  the  possession  of  the 

property. 

Tlie  defendant  set  ap  title  ander  a  tax  sale  at  the  salt  of  the  City  of 

Jefferson,  bat  tlie  proceedings  were  against  John  Doranconrt  and  are 
in  them  shelves  BO  irregular  as  to  have  no  legal  effect.  Being  against  a 
person  not  the  owner  of  tiie  property,  they  did  not  transfer  or  affect 
the  title  of  the  plnintiff.  The  defendant,  as  well  as  the  officers  making 
the  alleged  sale,  roust  have  known  the  Irregularity  and  delects  of  the 
proceedings,  as  the  mortgage  certificate  obtained  and  read  at  the  offer- 
ing, WHS  in  tlie  name  of  Mrs.  Clementine  Desormeaux,  wife  of  S.  B. 
Smith,  and  not  of  John  Doranconrt  the  defendant  in  the  execation.  It 
is  seldom  that  more  glaring  irregularities  and  defective  proceediags 

occur. 

Judgment  affirmed. 
Rehearing  refused. 


No.  4712. 
State  of  Louisiana  v.  Francis  Vallette. 

When  default  was  entered  and  confirmed  in  this  case,  exceptions  filed  in  dne  tame  were 
pending  and  not  disposed  of.  This  was  irregalar  and  entitles  the  defendant  to  a  reverasl 
ol  the  Judgment,  and  an  opportunity  to  be  heard  on  his  exceptions. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    ff€Mh 
kins  J.     A.  P.  Field,  Attorney  General,  for  plaintiff  and  appellee. 
A.  d  W.  Voorhiee,  for  defendant  and  appellant. 

HowKLL,  J.  Wlien  default  was  entered  and  confirmed  in  this  case, 
exception?,  filed  in  due  time,  were  pending  and  not  disposed  of.  This 
was  irregular  and  entitles  tlie  defendant  to  a  reversal  of  the  judgment 
and  an  opportunity  to  be  heard  on  his  exceptions. 

It  is  tlierefore  onlered  that  the  judgment  and  default  herein  be  set 
aside,  and  this  cause  remanded  for  trial  according  to  law. 
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lirs.  Loniaa  French,  Bxeoatriz,  ▼.  Baoh  et  al. 


No.  3616.  .  _ 
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Mbb.  Louisa  Fbenoh,  Executrix,  v.  John  M.  Bach  et  al.  UL^i 

The  ruling  In  this  case  of  the  court  a  qua,  permitting  the  Introdaotion  of  parol  proof  that 
one  McMiohael  never  owned  the  property  in  dispute,  and  that  SpUler  did,  waa  clearly 
wrong. 

HcMichael  having  sold  the  property  in  dispute  to  French,  and  received  one  thousand  dollars 
cash  in  consideration  for  it,  executed  his  bond  ft  r  title,  and  French,  talcing  possemion  of 
It,  exiM*nded  eight  hundred  dollars  in  repairs.  There  was  no  obligation  resting  upon 
HcMiobael  Inrtber  than  to  execute  a  deed  when  called  upon.  The  property  belonged  to 
French  to  all  intents  and  purposes,  and  wbether  McMichael  objected  or  not  to  the  sub* 
sequent  probate  sale  of  the  property,  as  part  of  the  estate  of  one  Nancy  Spiller,  did 
nol  in  any  manner  afleot  the  rights  oi  French.  Norris  bought  the  property  as  belonging 
to  said  estate,  and  Bach  boaght  it  from  Norris.  After  these  transactions,  French  sued 
MoMlchael  on  his  title  bond,  and  cited  both  Bach  and  Norris  as  parties; 

Held—That  Bach  had  made  himselt  liablr,  under  the  circumstances  of  the  case,  for  the  value 
of  the  rent  of  the  property  ftom  the  date  of  the  service  oi  the  citation  upon  him  in  the 
suit  of  French  against  McMichael. 

APPEAL  from  the  Sixth  Judicial  DiBtrict  Court,  pariah  of  Tangipa- 
hoa. ^.  D.  Craig,  judge  pro  tem,^  in  the  place  of  the  district  judge, 
recuKed.  8,  D,  hlXis  and  John  W.  Addison,  for  plaintiff  and  appellee. 
O,  W.  H,  Marr,  Wm.  Duncan  and  L.  £,  Simonds,  lor  defendant  and 
appellant. 

Taliaferro,  J.  This  is  a  petitory  action  to  recover  a  house  and 
lot  lying  iu  Amite  City,  and  rent  for  its  use  and  enjoyment  during  the 
alleged  illegal  poesessinn  and  detention  of  the  same  by  the  defendants. 

The  answer  specially  denies  ownership  of  the  property  in  plaintiff, 
and  avers  title  to  the  same  in  John  M.  Bach,  derived  from  the  succes- 
sion ot  Nancy  Spiller,  through  one  Norris,  the  purchaser  at  the  bucces- 
Bion  8«ile  of  the  effects  of  Nancy  Spiller,  in  July,  1863;  the  defendant 
Bach  having  purchased  the  property  from  Noriis  on  the  twenty-fourth 
of  July,  1866.  There  was  judgment  for  the  plaintiff,  decreeing  the 
property  to  belong  to  the  estate  of  Anson  J.  French,  deceased,  but 
refusing  the  plaintiff's  deaiand  for  rents.  The  defendant  Bach  ap- 
I>ealed.  Buttman,  the  other  defendant,  was  a  mere  nominal  party. 
In  this  court  the  plaintiff  prays  that  the  judgment  of  the  lower  court 
be  amended  by  allowing  the  rent  claimed  in  her  petition. 

The  plaintiff,  we  think,  presents  a  perfect  title,  commencing  with 
the  patent  to  the  land  from  the  State  ot  Louisiana  to  one  George 
Kiihardson,  dated  nineteenth  December,  1854,  and  followed  by  the 
successive  conveyances  ot  the  property  down  to  the  completion  of  the 
title  in   Anson  J.  French,  by  deed  executed  under  a  judgment  and 

decree  of  court,  by  the  executrix  of  G.  P.  McMichael  on  the day 

of  July.  1871. 

The  defendant  shows  that  he  bought  from  Norris  in  July,  18  6,  and 
that  Norris  bought  at  the  succession  sale  of  Nancy  Spiller  a  short  lime 
previous.    There  is  no  showing  as  to  how  or  when  Nancy  Spiller  ac- 
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quired  title  to  the  property.  The  cliain  of  title  exhibited  by  the  plaio- 
tifl  18  uubrokeD,  and  there  is  uo  evidence  that  Nancy  Spiller  acquired 
any  right  from  either  of  tlie  former  owners.  McMichnel,  the  Tender 
of  French,  bought  tlie  property  at  the  succession  sale  of  Flynn,  and 
executed  a  bond  for  title  with  Levi  Spiller  as  surety.  This  bond,  con- 
taining tlie  usual  Mipulations  of  instruments  of  that  kind,  closes  with 
tliiH  recital :  '*  Tliere  is  some  probate  proceedingd  to  be  bad  in  regard 
to  the  succefipion  of  Mrs.  Nancy  Stains,  wife  of  the  said  Levi  Spiller, 
lately  deceased,  which  the  said  Spiller  promisees  to  urge  and  perlect  as 
soon  }iB  possible,  with  the  free  and  full  concurrence  of  stiidMcMiobael.'* 
We  find  nothing  in  the  record  that  explains  this  clause  in  tbe  bond. 
An  effort  was  made  to  introduce  parol  proof  that  MoMichael  never 
owned  the  property,  and  that  Spiller  did;  and  to  the  ruling  of  the 
court  admitting  witnesses  to  establirth  that  statement,  the  plaintiff 
reserved  several  bills  of  exceptions.  The  ruling  was  clearly  wrong, 
the  testimony  being  exclusively  parol,  was  inadmissible  to  destroy  Mo- 
Michael's  tide  and  establish  title  in  Spiller,  who  had  no  vestige  of  title. 
It  appears  from  a  peiusal  of  the  record  that  Anson  J.  French,  a  resi- 
dent of  New  Orleans,  bonglit  the  property  in  question  on  the  third  of 
March,  1862,  from  G.  P.  McMichael,  who,  it  has  been  seen,  purchased 
it  at  a  prob:ite  sale  of  the  succession  of  Flynn.  French  paid  Mc- 
Miohael  one  thousand  dollars  for  the  property,  as  recited  in  the  bond. 
Under  this  act  French  took  possession  of  the  property  and  put  repairs 
upon  it  to  the  value  of  eight  hundred  dollars.  Soon  afterwards  French 
returned  to  New  Orleans  and  remained  there  until  after  the  end  of  the 
war  in  1865.  He  left  an  agent  in  possession,  who  soon  afterwards, 
iipon  the  capture  of  New  Orleans  by  the  United  States  army,  returned 
to  the  city,  leaving  the  property  with  no  one  to  take  care  of  it.  Upon 
the  return  of  French  alter  the  war,  he  found  the  property  in  posses- 
sion of  the  defendants — that  on  the  twenty-eighth  of  July,  IShUi,  it 
had  been  exposed  to  i^ale  as  belonging  to  the  estate  of  Nancy  Spiller, 
deceased,  and  that  O.  W.  Norris  had  bought  it  for  eight  hundred  del- 
ItLTt-  in  Confederate  money.  French  thereupon  brought  suit  upon  the 
bond  against  McMichael,  and  atter  the  decease  of  the  latter  soon  after, 
he  obtained  a  judgment  against  his  executrix,  decreeing  that  the  estate 
of  McMichael,  through  hi-*  executrix,  should  perfect  the  title  to  tbe 
property  in  the  estate  of  French,  who  also  died  pending  these  pro- 
ceedings. To  this  suit  Bach  and  Noriis  were  both  made  parties.  It  is 
bbjectt  d  that  the  bond  is  not  translative  of  property.  It  is  further 
ol»jei'ted  by  them  that  McMichael  was  present  at  the  sale  in  July,  1863, 
and  made  no  opposition  to  the  sale,  and  therefore  the  plaintiff  was 
estopped  from  atterwaids  claiming  the  property.  We  do  not  see  the 
foice  of  these  objections.     McMichael  had  sold  the  property  to  French 
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in  1862,  received  one  thnasand  dollars  cash  as  the  consideration  for  it-, 
executed  his  bond  for  title,  and  French  went  into  possession  of  it  and 
expended  eight  linndred  dollurA  upon  it  in  repairs.  There  was  no 
obligation  resting  upon  McMichael  further  than  to  execute  a  deed 
when  called  upon.  The  property  belonged  to  French  to  all  intents 
and  purposes,  and  whether  McMichael  objected  to  the  sale  or  not,  did 
not  Iq  any  manner  affect  the  rights  of  French. 

We  must  regard  the  proceeding  set  up  by  tlie  defendant  as  a  probate 
sale  of  the  property  in  dispute,  in  July,  1863,  pretended  to  biOong  to 
the  estate  of  Nancy  Spiller  as  a  mere  nullity  and  wltliont  any  legal 
effect.  Nothing  in  the  record,  as  before  remarked,  shows  that  the 
property  eyer  was  the  property  of  Nsncy  Spiller.  It  is  shown,  more- 
over, that  the  price  of  adjudication  was  paid  in  Confederate  money* 

The  sale  of  the  property  of  another  is  null,  Civil  Code,  article . 

This  alleged  sale,  with  all  its  surroundings,  we  cannot  regard  as  having 
been  made  in  good  faitli,  and  therefore  that  it  is  not  covered  by  the 
fattmiraily  granted  by  article  149  of  the  constitution  of  this  State. 
Norrls  having  acquired  no  title,  could  transfer  none  to  Bach,  his  ven- 
dee. Besides  tlie  bills  of  exceptions  tnken  by  the  plaintiff  to  the 
admission  of  parol  evidence  to  destroy  McMichael's  title,  and  to  est-ab- 
lish  title  in  Spiller,  which  we  have  already  couAideved,  there  are  S(^veral 
other  bills  of  exceptions  by  both  parties  in  the  record,  but  we  do  not 
deem  it  important  in  deciding  this  case  to  pass  upon  them. 

It  remains  to  consider  the  question  of  rent.  The  Civil  Code,  article 
503,  [495]  declares  that  "  he  is  a  bona  fide  possessor  who  possesses  as 
e-wner  by  virtue  of  an  act  sufficient  in  terms  to  transfer  properry,  the 
defects  of  which  he  was  ignorant  of.  He  ceases  to  be  a  hotmflde  pos- 
sessor from  the  moment  these  defects  are  made  known  to  him,  or  are 
declared  to  him  by  a  suit  instituted  for  the  recovery  of  the  thing  by 
the  owner."  It  is  shown  that  at  the  sale  made  in  July,  18B3,  doubts 
were  openly  expressed  among  the  persons  present  of  the  validity  of 
tbe  sale,  on  the  ground  t'.tat  the  property  belonged  to  French.  One  or 
two  bidders  ceased  bidding  through  fear  of  the  title  being  defective. 
The  sheriff  who  made  the  sale  testifte<l  that  he  was  impressed  with  the 
belief  that  Bach  and  Noriis  were  in  partnership  in  the  purchase,  and 
that  Bach  afterwards  told  him  so.  In  March,  1866,  French  sued  Mc- 
Michael on  his  title  bond,  and  cited  both  Bach  and  Norris  as  parties. 
After  this  juilicial  notice  of  French's  title.  Bach  bougiit  the  property 
from  Norris  in  July  following  for  $500,  far  below  tlie  price  puid  for  it 
by  French,  besides  the  value  of  the  improvements  placed  \>y  him  on  it 
after  his  purc!iase.  No  depreciation  in  the  value  of  the  property  is 
alM^wn  to- have  taken  place  between  the  time  French  bouglit  it,  and  the 
4ate  at  which  Bach  purchased  it  from  Norrid.    It  is  to  be  noticed,  too. 
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that  when  Bach  was  sued  for  the  property  he  did  not  call  Norrii  in 
warranty;  nor  did  he  on  the  trial  testify  against  the  charge  made 
against  him  of  bad  faith.  We  think  the  defendant  Bach  has  rendered 
himself  liable  for  the  value  of  tlie  rent  of  the  property  from  the  date 
of  service  of  the  citation  upon  him  in  the  suit  of  French  against  Mo- 
llichaely  to  wit:  ninth  of  April,  1866,  at  the  rate  of  twenty  doUareper 
month,  that  being  the  rate  which  Buttman  was  paying  Bnch  in  the 
year  A.  D.  1871,  and  had  previously  been  paying  him  since  July,  1869. 
It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court,  in  so  far  as  it  fails  to  award  the  plaintiff  rent  for  the 
detention  and  use  of  the  property  in  litigation,  and  reserves  to  the 
defendant  Bach  the  right  to  recover  for  improvements,  if  any,  put  by 
bim  on  the  property,  be  annulled  and  reversed.  It  is  now  ordered  that 
the  plaintiff  recover  from  the  defendant,  John  M.  Bach,  rent  for  the 
property  in  controverpy  at  the  rate  of  twenty  dollars  per  month  from 
the  ninth  day  of  April,  A.  D.  186G,  (eightfen  hundred  and  sizty-siz), 
until  full  posMession  of  the  property  aforesaid  be  delivered  to  the 
plaintiff.  It  is  further  ordered,  that  as  thus  altered  and  amended,  the 
judgment  of  the  lower  court  be  affirmed  with  costs. 
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No.  4751. 
State  of  Louisiana  v.  A.  Db  Monastbrio. 

Where  there  is  do  note  of  evidence  in  the  record,  this  court  is  bound  to  presume  that  tiid 
Judge  a  quo  did  his  duty  snd  had  sufficient  proof  before  him  to  Justify  his  decree. 

The  coniplaiut  that  the  Judgment  i**  |3  25  in  excess  ot  the  allegatioos  of  the  petiUon  is  not 
well  founded.  It  is  claimed  as  due  the  tax  collector ;  and  under  section  75  of  act  48  of 
acts  of  ld7l,  it  should  be  recovered  against  the  defendant. 

There  is  error  in  the  Judgment  of  the  court  below  in  allowing  the  penalty  of  twenty-five  per 
cent,  ftrom  the  fifteenth  of  Decemlier,  IdTI.  It  ciin  only  run  from  the  fifteenth  of  Decern* 
ber,  1872,  because  until  then  the  defendant  was  not  in  defiuilt  for  the  taxes  of  1871. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Eaw^ 
kins,  J.  A.  P.  Field,  Attorney  General,  for  plaintiff  and  appellee. 
Fellows  dc  Mills,  Julien  Michel,  for  defendant  and  appellant. 

Wtly,  J.  The  defendant  appeaLs  from  the  judgment  for  taxes  ren- 
dered against  him  for  the  year  1871,  with  a  penalty  of  twenty-five  per 
cent,  from  fifteenth  December,  1871. 

The  plea  of  prematniity  of  the  action  having  been  overmled,  the 
defendant  answered  to  the  merits  withont  reserving  the  benefit  of  the 
exception,  which  must  be  regar«it$d  as  abandoned.  The  nnmerons con- 
stitutional objections  raised  in  this  case  were  all  disposed  of  in  the  case 
of  the  State  v.  Magiunis,  26  An.,  and  several  other  decisioos.  We, 
therefora,  decline  to  reopen  the  discussion  thereof.  The  defeodaot, 
however,  contends  that  judgment  was  rendered  against  bim  withoat 
proof  of  the  indebtedness.    There  being  no  note  of  evidence  in  the 
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record,  we  are  boand  to  presame  that  the  judge  did  his  duty  and  had 
BufBicient  proof  before  him  to  justify  his  decree. 

The  plaintifif  complains  that  the  judgment  is  $2  25  in  excess  of  the 
allegations  of  the  petition.  Such  is  not  the  fact.  It  is  claimed  as  due 
the  tax  collector;  and  under  section  75  of  act  No.  48  ot  acts  of  1871,  it 
shoulil  be  recovered  against  the  defendant.  There  is  error,  howeT<-r, 
in  the  judgment  in  allowing  the  penalty  of  twenty-five  percent.  Irom 
fifteenth  December,  1871.  It  can  only  run  from  the  fifteenth  December, 
1872,  because  until  then  the  defendant  was  not  in  default  f^r  the  taxes 
of  1871. 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  by 
allowing  tlie  penalty  of  twenty-five  per  cent,  only  from  fifteenth  De- 
cember, 1872,  and  as  amended  that  it  be  affirmed,  appellee  paying 
costs  of  appeal. 


No.  3584. 
Georgb  Jacobshagen  V,  John  Motlan. 

The  plaintiff  shows  a  Jast  title  to  the  property  which  lie  claims,  and  which  was  not  divested' 
hy  the  pretended  sale  to  the  defendant,  nuder  a  personal  Judfcm^^nt  of  the  City  of  Jeffer- 
son, now  a  part  of  New  Orleans,  v  J.  J.  Scliarge.  The  plaintift  was  neither  a  party  to 
the  suit  nor  the  sale,  and  the  writ  was  not  directed  against  him.  Be^ideii,  the  sale  was 
made  alter  the  return  day  of  the  writ  had  expired,  and  the  constable  tailed  to  return  it 
and  retain  a  copy  as  req  aired  hy  law. 

APPEAL  from  (he  Seventh  Diatrict  Court,  parish  of  OrleanA.  OollenSf 
J.  A,  J.  LewU,  for  plaintiff  and  appellee.  B,  King  Cutler,  ior 
defendant  and  appellant. 

Wtlt,' J.  The  plaintiff,  the  owner  of  two  lots  of  ground  formerly 
Id  the  City  of  Jefferson,  now  in  the  city  of  New  Orleans,  snes  to  annul 
tbe  sale  thereof  by  the  constable,  on  the  second  of  April,  1870,  under  a 
judgment  of  the  Eighth  Justice's  Conit,  parish  of  Jefferson,  for  taxes 
in  the  suit  of  the  City  of  Jefferson  t^.  J.  J.  Schargn,  and  to  recover  said 
property  from  the  defendant,  the  purchaser  at  said  sale. 

The  court  gave  judgment  for  the  plaintiff,  and  the  defendant  appeals* 

The  plaintiff  shows  a  just  title  to  the  property,  which  was  not 
divested  by  the  pretended  sale  to  the  defendant,  under  the  persona) 
Judgment  of  the  City  of  Jeffer^oo  v,  J.  J.  Schurge.  The  plaintiff  was 
neither  a  party  to  the  suit  nor  the  sale,  and  the  writ  was  not  directed 
against  him.  Besides,  the  sale  was  made  after  the  return  day  ot  the 
writ  had  expired,  and  the  constable  failed  to  return  it  and  retain  a  copy 
as  required  by  law*  In  this  pretended  forced  sale  there  was  no  divest- 
iture of  title. 

Judgment  affirmed. 

Behearing  refused. 
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No.  4340. 
CiTizKNs'  Bank  of  Louisiana  v.  J.  Strauss. 

*Che  obftllenge  of  a  joror  by  the  plaintiff  because  he  conld  not  read  or  write  the  English 
language,  was  not  a  good  groaud  of  challenge,  bat  as  it  is  not  contended  that  defendant 
has  suffered  by  the  ruling  of  the  Judge  a  gvo,  it  cannot  be  declared  a  sofficient  reason  fisr 
reversing  the  Judgment  and  Terdict,  and  ordering  a  new  trial. 

While  a  party  is  before  the  court  in  the  attitude  of  the  boTM  Jide  holder  of  a  note,  he  can 
legally  ol^ect  to  any  inquiry  into  the  consideration  of  the  note. 

APPEAL  from  the  Foarth  District  Coart,  parish  of  Orleans.     JTUard, 
J.    Jury  trial.    A.  Pitot,  Semmes  dc  JHott,  for  plaintiff  and  appellee. 
W,  TT.  Eingf  A,  Bohert,  John  Bay,  for  defendant  and  appellant. 

HowELLy  J.  This  is  a  salt  by  a  third  holder  against  the  maker  of  a 
promissory  note,  to  which  the  defense  is  that  the  plaintiff  is  not  the 
bona  fide  liolder,  bnt  is  suing  for  the  benefit  of  the  payer,  against  whom 
the  defendant  has  a  valid  defense,  to  wit:  want  of  legal  considerationi 
in  this,  that  defendant  and  the  payer,  S.  Friedlander.  as  partners, 
purchased  certain  State  warrants  which  were  discovered  to  be  forged 
and  worthless,  and  by  agreement  the  interest  therein  of  said  Fried- 
iander  was  transferred  to  defendant,  for  which  the  note  in  suit,  with 
others,  was  given.  The  case  was  tried  before  a  jury,  and  after  verdict 
and  judgment  in  favor  of  plaintiff,  and  iailure  to  obtain  a  new  trial, 
the  defendant  appealed. 

Two  bills  of  exceptions  were  taken  by  the  defendant,  the  first  to  the 
•xclusion  of  a  juror  on  the  challenge  of  the  plaintiff  tiiat  he  could  not 
read  or  write  the  English  language.  This  was  not  a  good  cause  of 
challenge,  but  as  it  is  not  contended  that  defendant  has  suffered  by  the 
ruling  of  the  judge,  we  can  not  declare  it  a  sufficient  reason  for  revers- 
ing the  judgment  and  verdict  and  ordering  a  new  trial. 

The  second  bill  was  taken  to  the  refusal  of  the  judge  to  admit  two 
documents,  annexed  to  the  bill,  and  which  were  offered  to  establish 
the  illegal  consideration  of  said  note,  and  were  ruled  out  on  the  ground 
that  they  were  ioadmissibie  until  the  defendant  had  first  proved  that 
the  plaintiff  was  not  the  bona  fide  owner  of  the  note,  counsel  tor  defend- 
ant contending  that  he  could  not  be  controlled  la  the  order  of  intro- 
ducing evideucf,  and  declined  to  offer  any  other. 

The  rule  invoked  by  defendant's  counsel  is  correct,  bnt  it  did  not 
apply  in  this  case,  as  the  evidence  offered  is  not  admissible  against  a 
bona  fide  third  holder,  and  while  he  is  in  that  attitude  before  the  court 
he  can  legally  object  to  any  inquiry  into  the  consideration  of  the  note. 

We  are  of  opinion  that  the  rulings  and  judgment  of  the  judge  a  qwo 
were  correct. 

Judgment  affirmed. 

Rehearing  relused. 
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No.  4894. 
Ferdinand  Koechlin  v.  Mrs.  Louisa  Thontke,  wife  of  F.  J.  Lorbbe. 

The  defendant,  a  married  woman,  is  sued  on  three  mortgage  promissory  notes  drawn  by  her. 
It  being  in  evidenoe  that  the  defendant  execated  said  mortgage  on  her  separate  property 
in  fiivor  of  a  firm  of  which  her  hasband  was  a  partner,  to  seonre  the  payment  of  a  cer- 
tain sum  of  money  which  had  always  appeared  in  the  boolcs  of  the  firm  as  the  debt  of 
her  hnsband,  who,  to  the  knowledge  of  the  firm  and  withont  their  ol\jection,  was  in  the 
habit  of  drawing  largely  in  excess  of  the  amount  he  was  anthorized  by  the  articles  of 
partnership  to  withdraw  annually,  and  which  sum  Invested  by  her  in  the  mortgaged 
property,  sought  to  be  seized,  was  given  to  her  at  a  time  when  he  was  indebted  to  her 
in  a  greater  amount  for  the  restitution  of  paraphernal  funds : 

Held — That  said  mor^aged  property  can  not  be  seized  by  the  holders  of  the  notes,  on  thtr 
ground  that  she  can  not  bind  herself  for  her  husband's  debts. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lyneh^ 
J.    J.  L.  lUaot,  Lea,  Finney  dc  Miller ,  for  plaintiff  and  appellee. 
BoseUue,  A.  Voorhies  and  A.  FMUps,  for  defendant  and  appellant.    - 

Howell,  J.    Plaintiff,  as  holder  ot  three  notes  for  $6000  each,  se- 
oured  by  mortgage,  caused  executory  process  to  issue  and  the  mort- 
Imaged  property  to  be  seized.    The  defendant,  a  married  woman,  sep- 
arate in  property  and  maker  of  said  notes,  injoined  the  writ  on  the 
ground  that  the  debt,  for  which  the  notes  and  mortgage  were  executed, 
was  the  debt  of  her  hasband.    The  theory  of  the  plaintiff,  based  on 
and  supported  by  the  act  of  mortgage  which  so  declares  and  which  he 
is  seeking  to  enforce,  is,  that  the  defendant  on  the  fifteenth  November, 
1865,  borrowed  $18,000  from  the  Arm  of  Leisy  &  Lorber,  (Lorber  being 
her  husband)  to  pay  for  a  house  and  lot.     The  notes  and  mortgage  for 
this  sum  were  given  on  the  eighth  June,  1870,  to  the  plaintiff  as  a 
creditor  of  said  firm,  then  and  now  in  liquidation,  upon  a  certificate  of 
the  judge  of  the  Second  District  Court  for  the  parish  of  Orleans,  au- 
thorizing the  detendant  to  execute  a  mortgage  to  secure  the  sum  which 
she  had  boiTowed.     It  is  urged  by  plaintiff  that  this  certificate  is  con- 
clusive against  the  defendant,  but  there  is  evidence  in  the  record,  in- 
troduced by  the  plaintiff  himself,  that  the  sum  in  question  was  charged 
to  the  husband  of  defendant  and  continued  from  year  to  year  by 
charging  him  with  the  interest  thereon.    This  with  the  proof  that  the 
defendant's  husband  was,  at  the  time,  indebted  to  her  in  a  much  larger 
sum  and  that  she  used  the  money  in  buying  a  residence  in  her  own 
name,  makes  it  clear  that  the  firm  of  Leisy  &  Lorber  did  not  consider 
it  a  debt  of  the  defendant.    It  was  the  restoring  to  defendant,  by  her 
husband,  of  her  paraphernal  lunds  received  by  him  and  which  she  in- 
vested in  separate  property.    But  it  is  contended  by  plaintiff,  who  is 
the  subrogee  of  Leisy  &  Lorber,  that  Lorber  could  not  legally  and  pro- 
perly use  a  check  of  his  firm,  as  was  done,  in  paying  his  individual 
debt  and  that  the  firm  or  its  creditor  can  pursue  the  individual  credi- 
tor, so  paid,  and  recover  back  the  money.    Conceding  this  to  be  a  oor- 
47 
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rect  legal  proposition  (npon  which  we  express  no  opinion),  the  dealings 
of  the  firm  with  the  partner,  in  this  instance,  woold  tak<3  this  case  out 
of  the  operation  of  the  rule.  The  partner  was  allowed,  prior  and  anb- 
seqnent  to  this  transaction,  to  .draw  sums  lafgely  in  excess  of  the 
amoant,  which  by  the  articles  of  partnership  he  was  authorized  to 
withdraw  annually,  and  the  taking  of  this  money  and  the  use  made  of 
it  was  known  to  the  other  partner  and  still  the  same  course  of  dealing 
and  conduct  was  continued,  and  more  than  two  years  after  such  defi- 
nite knowledge  the  partnership  was  renewed  for  a  year.  It  was  after 
all  this  that  the  defendant  executed  the  mortgage  to  secure  said  sum  of 
money,  which  appeared  always  in  the  books  of  the  firm  as  the  debt  of 
her  husband  which  was  given  to  her  at  a  time  when  he  was  indebted  to 
her  in  a  greater  amount.  Under  these  circumstances  she  can  not, 
according  to  the  law  and  jurisprudence  of  this  State,  be  made  to  pay 
the  debt. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  the  defendant  with  costs  in 
both  courts. 


No.  5007. 
Charles  Donnelly  v.  St.  John's  Protestant  Episcopal  Chubch. 

The  oljeoticni  to  the  testimony  of  a  witness  on  the  j^nnd  that  it  ooald  not  be  introdnced  to 
establish  a  fact  which  ooold  only  be  shown  by  the  minntes  themselves  of  a  oorporatioa, 
was  not  well  taken.  It  has  been  determined  that  the  neglect,  incompetence,  not  to  say 
dishonesty  of  a  oorporatian  in  making  np  its  minutes,  can  not  exolnde  an  interested  third 
imrty  from  proving  the  tmth  by  parol. 

In  this  instanoe  it  is  clear  that  the  act  of  executing  the  note  sued  upon  was  ratified  by  the 
vestry,  and  it  is  unimportant  whether,  at  the  time  of  executing  it,  the  persons  who  did 
so  had  a  special  authorisation  or  not. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  LyneK 
J.  Bice  &  Whitaker,  for  plaintiff  and  appellee.  James  Bretoer, 
Looey  dk  BnUer,  for  defendant  and  appellee. 

Taliaferro,  J.  This  suit  is  brought  on  a  promissory  note  for  $800 
dated  tenth  of  August,  1872,  payable  six  months  after  date  to  James 
MeCloskey  or  order,  with  eight  per  cent,  interest  from  date,  being 
drawn  by  the  senior  warden  and  junior  warden  of  the  church,  and 
purports  to  have  been  given  *'  for  material  and  labor  furnished  in  the 
erection  of  said  church.''  The  plaintiff  alleges  that  he  is  the  owner 
and  holder  of  this  note,  under  the  indorsement  of  the.  payee.  He  prays 
judgment  for  the  amount  of  the  note  with  recognition  of  the  builder's 
privilege  on  the  church  building  and  the  lots  of  ground  upon  which  it 
stands,  according  to  the  provisions  of  law. 

Payment  of  this  note  is  resisted  on  the  ground  that  William  C.  Mo- 
Cracken  and  George  J.  Vincent,  the  wardens  who  executed  it,  were 
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without  power  or  authority  to  draw  promissory  notes,  or  in  any  man- 
ner to  bind  the  defendant.  The  defendant  further  pleads  failure  and 
want  ot  consideration,  of  wiiich  the  plaintiff  was  notified  before  he 
became  the  owner  and  holder  ot  the  note.  The  plaintifif  had  judgment 
as  prayed  for  and  the  defendant  has  appealed. 

The  plaintiff  contends  that  the  wardens  wlio  signed  the  notes  were 
appointed  a  bnihiing  committee  by  the  vestry,  ami  superintended  the 
matter  of  the  building  it  was  determined  by  them  to  erect.  That  the 
building  committee  were  charged  solely  with  the  power  of  contracting 
for  the  work,  and  had  impliedly  the  right  to  execute  the  note  to  effect 
the  object  for  which  they  were  appointed.  He  refers  to  19  An.  20^ 
where  it  is  said  that  ''even  without  a  specific  power  the  agent  can 
bind  his  principal  by  drawing  bills  and  signing  notes  when  it  is  neces- 
sary to  raise  funds  to  carry  into  effect  the  main  object  of  the  agency.'' 
The  original  minutes  of  the  vestry  of  the  St.  John's  Church,  as  con- 
tained in  a  bound  book,  are  in  evidence.  The  minutes  show  that  a 
committee  called  *Hhe  building  committee''  was  appointed,  consisting, 
as  it  appears,  ot  three  persons,  the  two  who  signed  the  note  and 
another  who  took  but  little  concern  in  the  business ;  the  parties  who 
signed  the  note  were  the  active  business  men  of  the  committee.  A 
report  was  presented  to  the  vestry  giving  a  full  account  of  the  proceed* 
ings  of  the  committee,  and  detailing  the  circumstances  under  which  they 
had  given  the  note  for  $800.  A  difficulty  had  arisen  with  the  builder 
who  had  undertaken  the  work,  and  in  renewing  the  contract,  or  in 
making  some  modification  of  it,  they  found  it  necessary  to  execute 
the  note.  One  of  these  committ'Ce  men  was  on  the  stand  as  a  witness. 
He  swore  that  the  report  of  the  committee  was  adopted.  His  testi- 
mony was  objected  to  on  the  ground  that  parol  evidence  could  not  be 
introduced  to  establish  a  fact  which  could  only  be  shown  by  the  min- 
utes themselves,  and  a  bill  of  exceptions  was  reserved. 

We  think  the  testimony  was  properly  admitted.  It  has  been  deter- 
mined that  the  neglect,  incompetence,  not  to  say  dishonesty  of  a 
corporation  in  making  up  its  minutes,  can  not  exclude  an  interested 
third  party  from  proving  the  truth  by  parol.  11  An.  649 ;  2  An.  939. 
In  this  case  it  would  seem  to  appear  incidentally  by  the  minutes  that 
the  report  was  adopted.  In  some  remarks  made  by  the  rector  he  said: 
*'  As  the  yestry  has  accepted  the  report,  and  as  ttie  resignations  of  the 
committee  as  wardens  was  embodied  in  the  report,  it  was  necessary  to 
fill  their  vacancies.*'  It  seems  clear  that  the  act  of  executing  the  note 
was  ratified  by  the  vestry,  and  it  is  unimportant  whether  at  the  time 
of  executing  it  they  had  a  special  authorization  or  not. 

We  think  the  decree  of  the  lower  court  correct.  ' 

Judgment  affirmed. 
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No.  3395. 
B.  O.  Mbritz  et  al.  v,  U.  Marks  et  al. 

H.  Scott,  one  of  the  defendants,  was  a  non-resident  and  was  not  cited.  The  rule  which  he 
took  to  set  aside  the  attachment  on  the  supplemental  petition  was  not  an  appeanuioe 
sutjecting  him  to  the  jurisdiction  of  the  court  on  the  merits.  He  was  not  represented 
by  an  attorney  od  hoe  appointed  by  the  court,  and  the  Judgment  maintaining  the  attach- 
ment of  his  property  was  erroneous. 

The  reoonveotional  demand  of  the  defendant  Marks  was  not  passed  upon  In  the  JndgmsDt. 
It  WAR  an  irregularity. 

APPEAL  from  the  Sixth  District  Court,  pariah  of  Orleans.  Cooky, 
J.  T.  J.  Oooley  <&  E.  PMlUps,  for  plaintiffs  and  appellees.  Baee, 
Foster  dt  E,  T,  Merrickf  tor  defendants  and  appellants. 

Wtly,  J.  The  defendants  were  sued  as  commercial  partners  for 
$5013,  and  from  the  judgment  condemning  them  to  pay  plaintiffs  that 
Bam  they  have  appealed.  The  defendant,  H.  Scott,  was  a  non-resident 
and  was  not  cited.  The  role  which  he  took  to  set  aside  the  attachment 
on  the  snpplemental  petition  was  not  an  appearance  subjecting  him  to 
the  jarisdictiod  of  the  court  on  the  merits.    5  N.  S.  427;  10  An.  334. 

He  was  not  represented  by  an  attorney  ad  hoe  appointed  by  the 
court,  and  the  judgment  maintaining  the  attachment  of  his  property 
was  erroneous.  The  reconventional  demand  of  the  defendant  Marks 
was  not  passed  upon  in  the  judgment,  which  was  an  irregularity.  17 
An  153.    Justice  requires  the  case  to  be  remanded. 

It  is  therefore  ordered  that  tlie  judgment  herein  be  annulled,  and 
that  this  case  be  remanded  for  new  trial  and  to  be  proceeded  with 
according  to  law,  appellees  paying  costs  of  appeal. 

Rehearing  refused. 


No.  3549. 

Cakal  and  Carondelet  Navigation  Company  v.  Commissionehs  of 
First  Drainage  District  of  New  Orleans. 

It  is  impowiible  to  consent  to  the  proposition  that,  because  private  property  may  not  be  in 
use  by  the  owner,  it  may  be  violently  and  illegally  taken  fW>m  him  by  another,  witii  Um 
view  even  of  subserving  the  interest  of  said  owners. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  CooUyt 
J.  R,  D,  Ogden,  for  plaintiff  and  appellee.  Geo.  8,  Lawy,  Cil7 
Attorney^  and  H.  H,  Walsh^  assistant  City  Attorney,  for  defeodants 
and  appellants. 

Howell,  J.  The  city  of  New  Orleans,  as  successor  to  the  Commis- 
missioners  of  the  First  Drainage  District,  has  appealed  from  a  jadg- 
ment  in  favor  of  the  plaintiffs  for  the  rent  of  two  dredge  boats,  taken 
from  them  by  virtue  of  an  order  of  the  Provost  Marshal  in  1862,  and 
used  by  the  said  commissioners  in  their  work  of  draining  the  city. 
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It  is  conteoded  on  behalf  of  the  oitj,  that  the  boats  were  not  in  use 
at  the  time  of  the  seizare ;  that  they  were  an  expense  to  the  owners^ 
whose  interests  were  subserved  by  the  seizare,  and  that  the  condition 
of  the  boats  was  improved  by  the  repairs  pot  on  them  by  the  commis- 
sioners, and  hence  no  rent  should  be  allowed. 

We  can  not  consent  to  the  proposition  that,  because  private  property 
may  not  be  in  use  by  the  owner,  it  may  be  violently  and  illegally  taken 
from  him  by  another,  with  the  view  even  of  subserving  his  interests 
In  this  case  we  think  the  plaintiffs*  property  was  improperly  taketr 
from  them  and  used  without  their  consent  in  making  improvements 
which  have  inured  to  the  benefit  of  the  city,  which  has  succeeded  to 
the  commissioners  of  the  draining  districts  and  that  the  value  of  the 
use  of  said  property  is  shown  to  be  what  the  lower  court  allowed  plain- 
tiffs. The  repairs  made  by  the  commissioners  to  one  of  the  tracts  are 
more  than  offset  by  those  necessary  when  the  bonds  were  returned. 

Judgment  affirmed. 


No.  5127. 

JuiiBS  A.  Florat,  Tutor,  v,  Alfred  Harchand  and  M.  F.  Michel      |ii5  9m 

m  solido. 

Mlohel,  one  of  the  defendants,  in  paying  to  Marohand,  the  holder  of  his  negotiable  note 
acquired  before  maturity,  did,  voluntarily,  only  what  Marohand  could  have  oompelled 
him  to  do;  and  the  plaintifE^  who  was  defrauded  of  said  note  by  his  brokers,  has  no  right 
to  demand  from  him  payment  a  second  time.  His  recourse  is  against  his  nnfiiiithliil 
agents. 

When  one  of  two  innocent  iMrsons  must  suffer,  he  whoee  act  contributed  to  the  loss  must 
suffer  rather  than  the  other,  who  only  discharged  a  legal  obligation. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynehy 
J.    Fellows  <Sf  Mills,  for  plaintiff  and  appellee.    Homor  <fi  Benedictj 

for  defendant  and  appellent. 

LuDELiKG,  C.  J.  The  plaintiff  sues  the  maker  of  a  note  which  was 
indorsed  in  blank  under  the  following  state  of  facts:  The  plaintiff*, 
Florat,  deposited  the  note  with  Yoisin  &  Livandais.  He  agreed  with 
Michel,  the  maker,  to  renew  the  note  on  condition  that  interest  should 
be  paid^  and  he  authorized  his  agents,  Yoisin  &  Livandais,  to  renew 
the  note  on  the  said  condition. 

The  note  was  renewed,  and  afterwards  it  was  pledged  by  Yoisin  d& 
Livandais  to  the  Teutonia  National  Bank.  Buck,  in  due  course  of 
business,  then  acquired  the  note  and  sold  it  to  Marchand  for  a  valuable 
consideration  and  before  maturity.  Florat  then  called  upon  Yoisin  d& 
Livandais  for  his  note,  and  they  failed  to  deliver  it  to  him  under  sub- 
terfuges. Becoming  alarmed,  Florat  went  to  the  maker,  Michel,  and 
notified  him  not  to  pay  the  note,  as  it  was  lost  or  stolen.    Whereupon 
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Michel  informed  him  that  Marohand  had  informed  him  that  he  held  the 
note.  Florat  then  saw  Marohand  and  Back,  who  stated  to  him  they 
bad  bcoight  the  note  in  due  coarse  of  basiness  for  valae  and  before 
maturity.  On  the  day  sacoeeding  this  interview,  Michel,  the  debtor, 
gave  the  mortgaged  property  in  payment  of  the  note  to  Marchand« 

Michel,  in  paying  to  Marohand,  the  holder  of  his  negotiable  note,  did 
Tolontarily  only  what  Marohand  coald  have  compelled  him  to  do,  and 
the  plaintiff  has  no  right  to  demand  from  him  payment  a  second  time. 
His  recourse  is  against  his  unfaithful  agents.  Where  one  of  two  inno- 
eent  persons  must  suffer,  he  whose  act  contributed  to  the  loss  most 
suffer,  rather  than  the  other,  who  only  discharged  a  legal  obligatioa. 

It  is  therefore  ordered  and  adjudged  that  jbhe  judi^ment  of  the  lower 
court  be  reversed,  and  that  there  be  judgment  in  favor  of  the  defend- 
ant against  the  plaintiff,  rejecting  his  demand  with  costs. 


No.  3590. 
Jean  Seqassib  v,  Antoixb  Piernas  et  al. 

The  sorety  on  a  release  bond  is  responsible  only  for  the  valne  of  nkovables,  when  not  dellTered 
.  according  to  the  stipnlationa  of  the  bond  after  Judgment  in  fovor  of  the  plaintiff.   It  ii 
only  when  the  property  is  land  that  the  law  fixes  responsibility  for  revenues. 

APPEAL  from  tlie  Sixth  Diatrict  Court,  parish  of  Orleans.  Oooleif, 
J.  W.  E.  Murphy,  for  plaintiff  and  appellant.  Rightor  d  McOcH- 
tum^  for  defendants  and  appellees. 

Howell,  J.  This  is  a  suit  against  the  sureties  on  a  release  bond, 
and  the  principal  question  as  stated  by  plaintifTs  counsel  is  whether 
said  sureties  are  liable  for  the  fruits  and  revenues  of  movable  property 
sequestered  and  released  on  bond. 

Article  280,  C.  P.,  says :  "  The  security  thus  given  by  the  defendant, 
when  the  property  consists  in  movables,  shall  be  responsible  that  he 
«hall  not  send  away  the  same  out  of  the  jurisdiction  of  the  court;  that 
he  shall  not  make  an  improper  use  of  them ;  and  that  he  will  Jhithfiilly 
present  them,  after  definitive  judgment,  in  case  he  should  be  decreed 
to  restore  the  same  to  the  plaintiff. 

"  Article  281.  As  regards  landed  property,  this  security  is  given  to 
prevent  the  defendant,  while  in  possession,  from  wasting  the  proper^, 
and  for  the  faithful  restitution  of  the  fruits  that  he  may  have  received 
since  the  demand,  or  of  their  value  in  the  event  of  his  being  oast  in 
the  suit.'' 

The  bond  required  is  to  be  for  the  amount  fixed  by  the  judge,  as 
equal  to  the  value  of  the  property  to  be  left  in  the  possession  of  the 
defendant.    Article  279. 
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From  these  provisiooB  of  the  law  we  oooolade  that  the  surety  on 
such  bond  is  responsible  only  for  the  valne  of  movables,  when  not  de- 
livered according  to  the  stipulations  of  the  bond  after  judgment  in 
Ikvor  of  the  plaintiff. 

It  is  only  where  the  property  is  land  that  the  law  Axes  the  responsi- 
bility for  revenues. 

In  this  case  the  value  of  the  property  was  established  to  be  $1025 
when  taken  from  the  plaintiff  in  sequestration,  and  the  portion  returned 
to  him  is  shown  to  have  been  only  three  hundred  and  thirty -five  dol- 
lars,  from  depreciation  and  death ,  and  it  is  not  satisfactorily  proven 
that  the  defendants  in  the  sequestration  took  the  care  of  the  property 
which  the  law  imposed  on  them. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  set  aside, 
and  that  plaintiffs  recover  of  the  legal  representatives  of  the  defendants 
in  their  virile  proportion  the  sum  of  six  hundred  and  ninety  dollars, 
with  five  per  cent,  interest  from  first  March,  1870,  subject  to  a  credit 
of  seventy  dollars  deposited  in  court  on  twenty-eighth  April,  1871.  It 
is  further  ordered  that  defendants  pay  costs  in  both  courts. 


No.  3579. 
John  Spaldino  v.  J.  J.  Krbidbr  et  als. 

This  la  ft  suit  against  the  defendaata,  Mayor  and  Aldermen  of  the  city  of  fTefferaon,  for  dam- 
ages reanlting  ftom  the  infliction  of  a  woond  on  plaintiff  hy  a  mob  of  rioters  composed, 
in  part  at  least,  of  the  police  of  the  city  of  Jefferson  officially  appointed  by  defendants; 

Held — That  as  it  is  not  alleged  that  defendants  were  present,  aiding,  abetting  the  so  called 
rioters,  or  that  they,  or  either  of  them,  inflicted  the  woond,  which  is  the  basis  of  plain- 
tifl*s  claim,  there  is  no  caose  of  action. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    IHbhle, 
J.    F,  N.  Butler,  W,  H,  Rogers,  for  plaintiff  and  appellant.    Fel- 
lows  df  MiUsy  for  defendant  and  appellee. 

Morgan,  J.  Defendants  were  respectively,  Mayor  and  Aldermen  of 
the  city  of  Jefferson.  Acting  in  their  official  capacities  they  appointed, 
as  is  alleged,  several  persons  on  the  police  of  that  city. 

There  was  a  question  whether  the  city  of  Jefferson  was  under  th6 
police  jurisdiction  of  the  Metropolitan  Police.  The  Metropolitans  at* 
tempted  to  assert  their  rights.  It  is  alleged  that  these  were  opposed 
by  a  certain  mob  composed,  in  part  at  least,  of  the  police  of  the  city 
of  Jefferson.  A  riot  ensued.  Plaintiff  was  on  the  Metropolitan  side, 
and  was  wounded.  He  sues  the  defendants  for  $50,000  damages.  As 
it  was  not  alleged  that  they  were  present  aiding  and  abetting  the  so 
called  rioters,  or  that  they  or  either  of  them  inflicted  the  wound  ^hicb 
la  the  basis  of  plaintiff's  claim,  we  agree  with  the  district  judge  that 
the  petition  sets  forth  no  cause  of  acdon. 

Judgment  affirmed. 
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No.  4759. 

Commercial  Press,  Smith  &  Qoldsmith,  Proprietors,  v.  Crescent 
CiTT  National  Bank,  Schultz,  Warrantor. 

Where  it  is  pEOved  that  the  indorser  of  a  check  indorsed  it  for  no  other  purpose  than  to 
identuy  the  person  who  presented  it  to  the  hank,  and  who  was  in  the  habit  of  ooUoctioK 
for  the  parties  to  whose  order  the  check  was  drawn : 

Held— That  the  responsibility  of  the  indorser  was  as  to  the  identity  of  the  collector,  but  not 
as  to  his  authority  to  sign  the  check  for  the  parties  to  whose  order  it  was  giTen.  His 
qnestion  is  to  be  decided  by  taking  into  consideration  in  what  manner  and  for  what  pur* 
pose  he  bonnd  himself.    !For  as  he  bonnd  himself,  so  will  he  be  boand. 

APPEAL  from  the  Sixth  District  Coart,  parish  of  Orleans.    Scwder, 
J.    Liibatt  d  Arani,  for  plaintiffs  and  appellees.    Bandolplh  ^Sw- 
gletan  d  Braume,  Hudson  d  Feam,  for  defendant  and  appellant. 

Morgan,  J.  Smith  &  Goldsmith  are  the  proprietors  of  the  Com- 
mercial Press.  A.  J.  Back  was  their  collector.  As  such  he  was  aa- 
thorized  to  collect  their  bills.  He  did  not,  however,  hold  their  power 
of  attorney.  He  was  their  servant  therefor,  and  not  their  mandatory. 
On  the  sixth  of  April,  1872,  he  presented  a  bill  for  the  compressing 
of  cotton  by  the  Commercial  Press  to  A.  R.  Miller  &  Co.  It  is  not  de- 
nied that  Back  was  aathorized  to  present  the  bill.  The  authority  to 
receive  payment  thereof  mast  be  conceded.  It  woald  have  been  a 
thing  done  in  the  regular  service  for  which  he  was  employed. 

Instead  of  paying  in  cash,  they  gave  him  a  check  on  the  Crescent 
City  National  Bank,  payable  to  the  order,  not  of  Smith  &  Goldsmith, 
but  to  the  order  of  the  Commercial  Press.  Buck  indorsed  it  **  Smith 
&  Goldsmith  per  A.  J.  Buck,"  and  presented  it  to  the  bank  for  pay- 
ment. The  paying  teller  of  the  bank  refused  to  pay  the  check.  He 
says:  '*  It  was  presented  to  me  by  one  A.  J.  Back,  representing  himself 
to  be  the  collector  of  the  Commercial  Press.  I  did  not  know  him,  and 
I  sent  him  back.  I  asked  him  to  be  identified,  and  he  named  me  sev- 
eral well  known  houses,  and  asked  me  if  I  knew  the  house  of  Meeker, 
Knox  &  Co.  I  told  him  yes,  and  he  went  out.  He  came  back  and 
told  me  that  Mr.  Knox  was  out.  I  told  him  if  he  would  have  the 
check  indorsed  I  would  pay  him.  He  asked  me  if  I  knew  Mr.  ScholtE** 
(an  employe  of  Meeker,  Knox  &  Co.)  '*  I  told  him  yes.  He  had  the 
check  indorsed*'  (  by  Schultz)  ''and  I  paid  him.'* 

Buck  absconded.  It  may  be  assumed  that  he  took  with  him  the  en- 
tire proceeds  of  this  check. 

The  plaintiffs  sue  the  bank  for  the  amount  thereof,  on  the  ground 
that  the  check  was  paid  to  a  party  not  authorised  to  sign  for  them. 
The  bank  called  Schultz  in  warranty,  as  indorser.  Schultz  answers, 
that  he  placed  his  name  on  the  back  of  the  check  at  the  request  of  the 
proper  officer  of  the  bank,  for  the  express  and  only  purpose  of  identi- 
fying Buck  as  the  collector  of  the  Press.    There  was  judgment  in  favor 
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of  the  plaintiff  agaiDst  the  bank,  and  in  favor  of  the  bank  against 
Soholtz.    Schnltz  alone  haa  appealed. 

It  may  be  asBumed  that  the  case  in  14  An.  p.  481  (Van  Bibber  v.  the 
Bank  of  Looisiana),  correctly  applied  the  law  to  the  case  before  it.  In 
that  case  it  was  decided  that  a  bank  is  liable  to  the  payees  of  a  check 
made  payable  to  their  order  wheu  the  check  is  paid  on  a  forged  in- 
dorsement made  by  the  collector  of  the  payees,  who  receives  the  check 
in  payment  of  a  bill  of  merchandise  intrasted  to  him  for  collection  by 
his  employers.  The  Crescent  City  Bank  practically  concedes  the  ap- 
plicability of  this  authority  by  not  appealing  from  the  judgment  upon 
which  it  stands.  We  are  not  therefore  called  upon  to  examine  its  cor- 
rectness. The  question  to  determine  is,  not  whether  the  bank  is  re- 
sponsible to  the  plaintiffs,  but  whether  Schultz  is  responsible  to  the 
bankt 

In  our  opinion  this  question  must  be  determined  by  answering 
another,  viz:  In  what  manner,  and  for  what  purpose  did  Schultz  bind 
himself?  For  as  he  bound  himself,  so  will  he  be  bound.  We  can  not 
find  from  the  testimony  that  he  intended  any  thing  more  than  to  iden- 
tify Buck  as  the  collector  for  the  Commercial  Press.  We  think  this 
results  from  the  testimony  of  Reed,  the  paying  teller  of  the  bank,  which 
we  have  quoted;  from. the  testimony  of  Marie,  a  clerk  in  the  same  house 
with  Schultz,  who  says  that  he  went  to  the  bank  with  Buck  to  identify 
him,  and  to  whom  the  teller  said  he  was  very  sorry,  but  that  he  could  not 
pay  it  upon  his  recognition,  but  added  ''  get  any  member  of  the  firm 
to  come  over,  or  any  one  with  a  power  of  attorney  and  I  will  pay  the 
check;"  and  by  the  testimony  of  Schnltz,  who  swears  that  he  was  only 
asked  to  identify  Buck  as  the  collector  for  the  Press,  and  we  think  thia 
is  all  he  guaranteed.  That  Buck  was  the  collector  for  the  Press  is  not 
disputed.  Reed,  the  paying  teller  of  the  bank  himself,  being  asked^ 
''  If  you  had  known  him  (Buck)  as  a  collectx>r  of  the  Press  for  many 
years,  would  you  have  paid  it  "  (the  check  Y).  answered,  '*  Yes,  as  the 
rest  have  done."  It  is  true,  he  says  he  would  not  have  paid  him  the 
check  unless  he  had  been  identified  as  the  collector  of  the  Press,  with 
the  power  to  indorse,  but  he  also  says  that  he  does  not  know  what  he 
told  Buck  at  the  time,  and  that  he  wanted  ^'somebody  that  would  vouch 
for  him  or  indorse  for  him  as  being  the  proper  person  to  whom  he 
could  pay." 

Under  these  circumstances,  admittingthe  liability  of  the  bank  to  the 
plaintiffs,  we  do  not  think  there  is  any  liability  from  Shultz  to  the 
bank. 

It  is  therefore  ordered  adjadged  and  decreed  that  the  judgment  of 
the  District  Court  be  avoided,  annulled  and  reversed,  as  to  the  appel- 
lant Schultz,  and  that  there  be  judgment  in  his  favor,  with  costs. 


746  SUPREME  COURT  OP  LOUISIANA, 

BiehardBon  ▼.  Smith  et  alf. 

No.  5044. 

Thomas  A.  J.  Richardson  v.  Levin  P.  Smith  et  aU.    R.  A.  HuntbBi 

Warrantor. 

Bxeootion  h*vlDg  lasoed  on  a  jadgment  obtained  by  B.  A.  Hanter  in  a  former  salt  against 
BiohardBon,  the  plaintiff  in  this  ease,  a  traot  of  land  belonging  to  said  Biohardaon  was 
sold,  and  Bei^jamin  K.  Hnnter,  the  principal  defendant  in  the  present  salt,  became  the 
pnrohaser.  On  a  derolntive  appeal  taken  by  Bichardson,  the  Judgment  thus  obtained 
against  him  was  annniled  by  this  court  on  the  gtonnd  that  the  citation  was  null,  having 
issued  in  the  parish  of  Rapides  and  been  served  upon  Biohardson  in  the  parish  of  Sabine, 
the  pariiih  in  which  he  resided  and  had  his  domicile.  This  potion  is  brought  by  Richard- 
son against  said  pnrohaser  of  the  land  at  sherifTs  sale  in  the  suit  of  Robert  A.  Hnnter 
against  Biohardson. 

In  so  far  as  Benjamin  K.  Hnnter  is  concerned,  the  proceedings  in  the  ease  of  Bobert  A. 
Hnnter  v  Richardson  are  regular.  There  was  a  petition,  citation,  answer  and  Judgment. 
Notice  of  seizure  was  given  and  notice  to  appoint  appraisers,  and  an  appointment  of  sa 
appraiser  by  the  defendant  followed  by  a  sale.  Under  these  oircnmstances  the  sale,  as  to 
third  persons,  transferred  the  title  to  the  property  sold.  The  plaintiff's  recourse,  if  he 
have  any,  is  against  Bobert  A.  Hnnter. 

APPEAL  6*010  the  Ninth  Jndicial  District  Court,  parish  of  Rapides. 
Orsbom,  J.    J,  F.  Smith,  W,  A.  8eay,  for  plaintiff  and  appellant. 
B,  J.  Bowman,  for  defendants  and  appellees. 

Taliaferro,  J.  In  1B65  Robert  A.  Hanter  brought  suit  in  the  parish 
of  Rapides  against  the  present  plaintiff  and  obtained  judgment,  issued 
execution,  and  in  April,  1869,  a  tract  of  land  belonging  to  Richardson 
was  sold  and  Benjamin  R.  Hunter,  the  principal  defendant  in  this  case, 
became  the  purchaser.  From  the  judgment  obtained  against  him  bj 
R.  A.  Hunter,  Richardson  took  a  devolutive  appeal  and  the  judgment 
wan  annulled  by  this  court  on  the  ground  that  the  citation  was  null, 
having  been  issued  in  the  parish  of  Rapides  and  served  upon  Rich- 
ardson in  the  parish  of  Sabine,  the  parish  in  which  he  resided  and  had 
his  domicile. 

The  present  suit  is  brought  by  Richardson  against  Benjamin  E. 
Hunter,  who  purchased  the  tract  of  land  aforesaid  at  sheriff's  sale,  in 
the  suit  ol  R.  A.  Hunter  v.  T.  H.  J.  Richardson.  Judgment  was  rend- 
ered in  the  court  below  restoring  the  plaintiff  to  his  rights  in  the  land 
on  reimbursing  the  defendant  the  sum  paid  by  him  for  it.  From  this 
judgment  the  plaintiff  appeals. 

In  so  far  as  B.  R.  Hunter  is  concerned,  the  proceedings  in  the  case 
of  R.  A.  Hnnter  t;.  Richardson,  are  regular.  There  was  a  petition, 
citation,  answer  and  judgment.  Notice  of  seizure  was  given  and  notice 
to  appoint  appraisers,  and  an  appointment  of  an  appraiser  by  the  de- 
fendant followed  by  a  sale.  We  think,  under  these  circumstances,  that 
the  sale,  as  to  third  persons,  transferred  the  title  to  this  property  sold. 
The  plaintiff's  recourse,  if  he  have  any,  is  against  R.  A.  Hunter. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled  and  reversed,  and  that  there  be  judgment  in  favor  of  defend- 
ants, with  costs  in  both  courts. 
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On  Rehearing. 

Tauapbrro,  J.  We  are  uot  inolined,  after  a  review-  of  this  case,  to 
change  oar  first  decree. 

It  is  therefore  ordered  that  the  judgment  rendered  in  this  case 
remain  undisturbed. 
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Citizens'  Bank  of  Louisiana  t;.  H.  Rutt.  F.  J.  Gallagher, 
actual  possessor.  Frances  J.  Jones,  wife,  v.  Henry  Rutt,  hus- 
band.   B.  Marionneaux,  third  opponent.    Cousolidated. 

la  this  instance  the  application  for  an  appeal  was  made  in  writing,  and  the  time  for  the 
retnm  thereof  by  the  judge,  was  the  day  asked  for  by  the  appellants.  If  they  erred,  the 
error  was  their  own,  and  they  must  bear  the  consequence  thereof! 

A  PPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
^  Oole,  J.  Samuel  Matthews  and  Benjamin  Deblieux,  for  Frances  J« 
JoDes,  plaintiff  and  appellant.  Barrow  dt  Pope,  for  Marionneaux, 
third  opponent.    A.  Bitot,  G,  8,  Bousseau,  for  Citizens'  Bank. 

Morgan,  J.  The  third  opponent  moves  to  dismiss  this  appeal  as  to 
Charles  Lozano  and  Mrs.  Frances  Jones,  on  the  ground  that  the  appeal 
is  made  returnable  to  the  May  term  of  this  court,  and  that  the  fault 
lies  at  their  door.  We  have  searched  the  record  in  vain  to  find  any 
petition  of  appeal,  or  motion  for  appeal,  or  order  of  appeal  in  their 
favor.    Consequently  we  can  not  notice  them. 

As  to  Mrs.  E.  M.  Jones,  executrix,  she  moved  for  a  suspensive  appeal 
upon  her  furnishing  bond  as  required  by  law.  The  judgment  is  for 
$528  50,  with  five  per  cent,  interest  from  first  January,  1872,  to  the 
twenty-sixth  January,  1874,  the  date  of  the  judgment.  The  interest 
amounted  to  $81  40,  and  should  have  been  added  to  the  principal.  2 
La.  86 ;  9  An.  810.  The  appeal  bond,  therefore,  should  have  been  for 
$914  85.  It  is  for  $792  25,  and  is  therefore  insufficient  for  a  suspeuHive 
appeal.  If  not  a  suspensive  appeal  it  is  not  any  appeal,  as  the  amount 
of  the  bond  is  not  fixed  by  the  judge. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  appeal  be 

dismissed. 

On  Rbhbarino. 

Morgan,  J.  Aa  to  Frances  J.  Jones,  wife  of  Henry  Ruty,  and 
Charles  Lozano,  sheriff,  the  appeal  must  be  dismissed.  The  petition  of 
appeal  was  filed  on  the  thirty-first  January,  1874.  They  prayed  that 
the  appeal  be  returnable  on  the  next  return  day  for  trial  of  appeals 
from  the  parish  of  Iberville.  The  next  return  day  was  the  ninth  Feb- 
ruary, 1874. 

"The  appellee  must  be  cited  to  appear  before  the  court  of  ajj^peal  «t 
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its  next  term,  if  there  be  safflcient  time  for  doing  so  after  allowing  the 
same  delay  which  is  granted  to  defendants  in  ordinary  salts ;  and  if 
there  be  no  sufficient  time  to  admit  of  the  appellee  having  this  delay, 
owing  to  the  distance  from  his  domicile  to  the  place  where  the  court 
of  appeal  is  held,  he  shall  be  cited  to  appear  before  the  same  at  the 
subsequent  term."    0.  P.  583. 

"The  delay  to  be  expressed  in  the  citation  consists  of  ten  days,  to 
be  counted  from  the  time  the  citation  has  been  served,  which  are 
allowed  to  the  defendant  to  comply  with  the  demand  of  the  petition, 
if  the  defendant  reside  in  the  place  where  the  court  is  held,  or  within 
ten  miles  from  such  place.  If  the  defendant  reside  at  a  greater  dis- 
tance the  aforesaid  delay  shall  be  increased  by  one  day  for  every  ten 
miles  that  his  residence  is  distant  from  the  place  of  holding  the  coart 
before  which  he  is  cited  to  appear.  In  counting  the  ten  days  neither 
the  day  when  the  citation  has  been  served,  nor  the  day  when  the  delay 
expires,  are  included."    C.  P.  180. 

The  return  day,  fixed  by  law,  for  appeals  from  the  parish  of  Iber- 
ville was  the  ninth  February,  1874.  The  petition,  as  we  have  seen, 
was  filed  on  the  thirty-first  January.  The  transcript  was  filed  on  the 
tenth  February.  The  delays  in  which  the  appellee  had  to  answer  had 
not  expired,  even  if  he  had  been  entitled  to  none  other  by  reason  of 
the  distance  from  the  place  where  the  court,  which  rendered  the  de- 
cision, was  held,  to  the  place  where  the  Supreme  Court  is  held.  The 
fault  lies  vdth  the  appellants,  as  they  prayed  that  their  apx>eal  be 
made  **  returnable  to  the  Supreme  Court  of  Loaisiana  at  the  next 
regular  return  day  for  appeals  from  the  Fifth  Judicial  District  of 
Louisiana.*'  This  brings  them  within  the  exception  provided  for  by 
the  nineteenth  section  of  the  act  of  1839,  which  provides  that  *'  no 
appeal  to  the  Supreme  Court  shall  be  dismissed  on  account  of  any 
defect,  error,  or  irregularity  in  the  petition,  or  order  of  appeal,  or  in 
the  certificate  of  the  clerk  or  judge,  or  in  the  citation  of  appeal  or 
service  thereof,  or  because  the  appeal  was  not  made  returnable  at  the 
next  term  of  the  Supreme  Court,  whenever  it  shall  not  appear  tliat 
such  defect,  error,  or  irregularity  is  imputed  to  the  appellant." 

In  this  case  the  application  for  an  appeal  was  made  in  writing  and 
the  time  fixed  for  the  return  thereof  by  the  judge  was  the  day  asked 
for  by  the  appellants.  If  they  erred,  the  error  is  their  own.  See  the 
case  of  Trimble  v,  Brichta,  10  An.  778. 

Under  these  circumstances  their  case  is  governed  by  the  cases  in  8 
La.  220;  12  La.  480,  483. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  appeal  of  Mrs. 
Frances  J.  Jones,  wife  of  Henry  Ruty,  and  Charles  Lozano,  sheriff, 
be  dismissed  at  their  costs. 
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No.  3670. 

Gborge  W.  Bancker  &  Co.  v,  John  and  Hugh  Brady,  and  Everett 
Lane  &  Co.  v,  John  and  Hugh  Bradt,  consolidated. 

Brady,  a  resideDt  of  Arkaasaa,  proposed  to  Phelps  &.  Co.,  residing  in  New  Orleans,  to  ship 
them  thirty  bales  of  cotton,  If  they  would  furnish  him  fifteen  hundred  dollars  in  money 
and  send  him  certain  merchandise.  The  proposition  was  accepted  and  the  contract  was 
then  formed.  It  was  a  sale  of  personal  property  perfected  in  Louisiana  only  by  delivery. 
Before  the  delivery,  either  actnally  or  construe  lively,  the  cotton  was  attached.  Neither 
the  cotton  nor  the  bill  of  lading  was  delivered  prior  to  the  service  onder  the  attachm^it. 
Therefore  the  attachment  must  be  maintained  as  good  and  valid. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Oooley, 
J.  A,  d  W.  Voarhies,  for  G.  W.  Bancker  &  Co.,  plaintiii's  and  ap- 
jiellees.  Percy  Boberta,  for  Everett  Lane  &  Co.  Setnmea  dk  Mottf  for 
John  Phelps  &  Co.,  iotervenorsand  appellants. 

Taliaferro,  J.  This  is  a  contest  mainly  between  G.  W.  Bancker 
&  Co.  and  Everett  Lane  &  Co.,  attaching  creditors,  and  John  Phelps 
&  Co.,  claiming  the  possession  of  the  property  attached,  and  a  right 
to  it  as  consignees  according  to  the  destination  given  to  it  by  the  own- 
ers, to  repay  advances  made  to  them  at  their  reqaest,  in  goods  and 
money.  John  Phelps  &  Co.  intervened  in  both  attachment  salts,  set- 
ting np  their  claims  to  the  property  attached.  The  material  facts 
seem  to  bu  that  in  Febrnary,  1871,  John  Brady,  one  ot  tbe  defendants, 
shipped  from  their  residence  in  the  State  of  Arkansas,  to  John  Phelps 
&  Co.,  thirty  bales  of  cotton.  This  was  preceded  by  a  letter  of  advice, 
in  which  he  requested  them  to  send  him  by  the  return  boat  fifteen 
hundred  dollars  in  money  and  some  supplies  and  cotton  bagging,  etc. 
The  request  was  complied  with,  and  on  the  fourth  of  April  following 
the  steamer  that  brought  the  cotton  arrived  at  the  port  of  New  Orleans. 
At  six  o^clock  A.  M.  of  the  fitth  of  April,  the  cotton  was  attached.  On 
the  fourth,  the  day  of  the  arrival  of  the  steamer,  application  was  made 
on  board  the  boat  by  the  intervenors  for  the  bill  of  lading,  and  they 
were  answered  that  it  had  been  sent  around  to  their  counting  room.  It 
turned  out,  however,  that  Plielps  &  Co.  did  not  receive  the  bill  of  lad- 
ing until  the  next  day,  and  after  the  attachment  had  been  levied.  The 
plaintiffs,  Bancker  &  Co.  and  Everett  Lane  &  Co.,  had  judgu^ents 
against  the  defendants.  There  was  judgment  in  favor  of  the  attaching 
creditors  in  each  case,  dismissing  the  intervention,  and  Phelps  &.  Co., 
the  intervenors,  have  appealed. 

The  principal  inquiry  seems  to  be,  had  the  intervenors,  the  consign- 
ees, acquired  possession  of  the  cotton,  and  were  their  rights  perfected 
before  the  attachment  was  levied  ?  The  intervenors  do  not  claim  a 
privilege.  They  contend  that  the  delivery  to  the  carrier  of  the  bill  of 
lading  intended  for  them,  was  a  delivery  to  them ;  that  this  delivery 
of  the  bill  of  lading,  while  the  cotton  was  in  Arkansas,  where  the  com- 
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moD  law  prevails,  vested  in  the  consignees  the  ownership  of  the  pro- 
perty, and  in  that  condition  it  was  broaght  within  the  limits  of  the 
State  of  Louisiana,  and  they  maintain  that  the  qaestion  is  not  one  of 
privilege  bat  of  ownership,  ander  the  laws  of  Arkansas. 

Considered  as  a  sale,  and  we  incline  to  think  the  agreement  between 
the  parties  partakes  of  the  character  of  a  sale,  the  law  of  Loaisiana 
would  seem  to  govern.  Brady,  a  resident  of  Arkansas,  proposes  to 
Phelps  &  Co.,  residing  in  New  Orleans,  to  ship  them  thirty  bales  of 
cotton  if  they  would  furnish  him  fifteen  hundred  dollars  in  money  and 
send  him  certain  merchandise.  The  proposition  was  accepted  and  the 
contract  was  then  formed.  It  was  a  sale  of  personal  property  perfected 
in  Loaisiana  only  by  delivery.  Before  the  delivery,  either  actually  or 
constructively,  the  cotton  was  attached.  Neither  the  cotton  nor  the 
bill  of  lading  was  delivered  prior  to  the  seizure  under  the  attachment. 

We  think  the  case  is  with  the  attaching  creditors,  and  that  the  decree 
of  the  lower  court  was  properly  rendered. 

Judgment  affirmed. 


No.  5326. 

State  of  Louisiana  ex  rel.  Citt  of  Nbw  Orleans  et  al.  v.  The 
Judge  of  the  Superior  District  Court,  parish  of  Orleans,  and 

W.  E.  MURFHT. 

It  has  been  invariably  held  by  this  ooort  that  its  Jnrisdiotion  can  only  attach  by  appeal 
properly  taken,  and  that  it  has  not  a  supervisory  control  over  the  inferior  tribonals. 

APPLICATION  for  a  writ  of  prohibition  against  the  Jndge  of  the 
Superior  District  Court,  parish  of  Orleans,  and  W.  £.  Afnrphy. 
George  8,  Lacey,  City  Attorney,  for  relator.  Alfred  Shaw,  for  re- 
spondents. 

Howell,  J.  The  city  of  New  Orleans  and  the  Administrator  of 
Finance  allege  that  the  defendant,  W.  £.  Murphy,  as  transferree  of 
the  clerk  of  the  Superior  District  Court,  is  attempting,  by  the  process 
of  inj  a  notion,  to  collect  from  the  city  of  New  Orleans  the  costs  in  a 
large  number  of  tax  suits,  in  violation  ot  act  No.  5  of  1870,  which 
prohibits  the  issuance  of  any  summary  process  against  certain  officers 
of  the  city,  the  object  of  which  is  to  enforce  the  payment  of  money 
from  the  city ;  that  the  relators  moved  to  dissolve  the  injunction  on 
specified  grounds  and  excepted  to  the  jurisdiction  of  the  court ;  that 
the  motion  and  exception  were  overruled  and  the  injunction  allowed 
to  remain  in  force,  which  will  work  an  irreparable  injury  to  the  city, 
and  they  ask  for  a  perpetual  prohibition  against  the  said  judge  and  the 
said  Murphy,  restraining  them  from  further  proceeding  in  said  case. 
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The  defendants  answer  that  the  injancfion  i»saed  in  acoordanoe 
with  law  and  is  not  in  violation  of  the  act  inv^oked,  and  they  contend 
that  as  the  injanction  suit  has  not  yet  been  tried  and  no  judgment 
rendered  from  which  an  appeal  has  been  or  may^  be  talcen,  the  writ  of 
prohibition  does  not  lie. 

Thi9  is  the  doctrine  announced  in  the  case  of  State  ex  rel.  D'Meza 
et  al.  V.  Judge  or  tlie  Fourth  District  Court,  Zi  An.  123,  which  this 
court  has  followed  since;  but  the  counsel  for  the  relators  contends 
that  the  present  a|>plicatiou  is  not  within  the  said  doctrine ;  that  the 
appellate  jurisdiction  of  this  court  means  its  supervisory,  as  contra- 
distinguished from  its  original  jurisdiction ;  that  appellate  control  is 
not  confined  to  cases  of  appeal,  but  extends  to  appealable  cases  actu- 
ally pending  in  the  inferior  courts,  and  that  this  court  can  exercise  its 
power  therein  by  other  process  than  that  of  appeal. 

This  argument  has  been  frequently  addressed  to  this  court  and  we 
have  invariably  held  that  our  jurisdiction  can  only  attach  by  appeal 
properly  taken,  and  that  we  have  not  a  supervisory  control  over  the 
inferior  tribunals. 

It  is  therefore  ordered  that  the  application  be  refused  with  costs. 


No.  3724. 
Parker  &  Co.,  for  the  use  of,  etc.,  i;.  J.  P.  Harrison,  Son  &  Co. 

The  defendaats,  merchants  In  New  Orleans,  were  instmcted  to  sell  cotton,  and  send  the 
money  to  care  of  W.  W.  Robertson,  Olencoe,  Mississippi,  by  the  steamer  Belle  Lee.  De< 
fendants  put  the  money  in  a  package  directed  as  advised,  and  sent  it  by  one  of  their 
clerks  to  be  pat  on  board  tiie  Belle  Lee,  then  at  the  whuf  in  New  Orleans,  and  about  to 
.  leare  port.  Within  a  short  distance  of  the  boat  the  clerk  was  knocked  down,  and  robbed, 
while  in  an  insensible  condition,  of  the  money  and  his  gold  watch.  No  recovery  waa 
ever  made  of  the  money: 

Held— That,  under  the  cironmstanoes  of  the  case,  the  defendants  should  sustain  the  loss, 
because  the  money  was  in  their  custody  and  under  their  control  when  the  robbery 
occurred.    It  was  out  of  the  plaintiffs'  power  to  prevent  the  act  of  the  robber. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Oooley, 
J.  Labati  <&  Aroni,  for  plaintiffs  and  appellees.  Semmes  dt  Moti,  for 
defendants  and  appellants. 

Taliaferro,  J.  This  is  a  suit  to  make  the  defendants  liable  for  the 
sum  of  $635  36,  proceeds  of  thirteen  bales  of  cotton  sold  by  them  as 
factors  of  the  plaintiffs,  which  proceeds,  in  cash,  the  defendants,  in  pur- 
suance of  instructions  from  their  principals,  did  send  to  be  delivered 
to  them,  but  owing  to  a  casualty  happening  on  the  way  never  came 
to  hand.  The  plaintiffs  had  judgment  for  $601  89.  The  defendants 
appealed. 

The  instructions  to  the  merchants  were  to  sell  the  cotton  and  send  the 
money  to  care  of  W.  W.  Robertson,  Glencoe,  Mississippi,  by  the  steamer 
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Belle  Liee.  The  merchants  put  the  mooej  in  a  package  directed  asad- 
yised,  and  sent  it  by  one  of  their  clerks  to  be  pat  on  board  the  Belle 
Lee,  then  at  the  wharf  in  New  Orleans,  and  about  to  leave  port. 
Within  a  short  distance  of  the  boat  the  clerk  was  knocked  down,  and 
robbed,  while  in  an  insensible  condition,  of  the  money  and  his  gold 
watch.  No  recovery  was  ever  made  of  the  money.  The  question  u, 
which  party  shall  bear  the  loss  ? 

Under  the  circumstances  of  this  case  we  think  the  defendants  should 
sustain  the  loss,  because  the  money  was  in  their  custody  and  under 
their  control  when  the  robbery  occurred.  It  was  out  of  the  plaintitfB' 
power  to  prevent  the  act  of  the  robber.  G-reater  caution  on  the  part 
of  the  defendants  might  have  prevented  it.  Had  the  money  reached 
the  boat  and  been  put  in  charge  of  the  clerk  and  under  his  safe  keep- 
ing, in  the  usual  manner  in  which  remittances  of  the  kind  are  made, 
then  it  would  no  longer  have  been  in  the  possession  and  under  the  con- 
trol of  the  defendants,  and  their  risk  would  have  been  at  an  end.  The 
plaintiffs'  instructions  to  them  to  send  the  money  by  the  Belle  Lee 
would  have  been  fully  complied  with. 

This  view  of  the  case  is  sanctioned  by  the  doctrine  held  by  this  court 
in  the  case  of  Johnson  v,  Martin,  11  An.  27.  In  that  case  the  plaintiff 
sent  a  sum  of  money  in  bank  notes  inclosed  in  a  letter  directed  to  the 
defendant,  which  was  deposited  in  his  box  in  the  postofflce.  The  let- 
ter was  abstracted  from  the  ppstoffice  by  a  person  who  had  formerly 
been  in  the  employment  of  the  defendant,  but  who  had  been  previously 
discharged  by  him  for  dishonesty.  The  plaintiff  sued  to  recover  the 
amount  thus  lost  from  the  defendant.  Judge  Lea,  the  organ  of  the 
court,  said:  ''The  plaintiff  undertook  to  send  a  certain  sum  of  money 
to  the  defendant.  Until  it  is  received,  the  latter  can  not  be  held  ac- 
countable for  it.  At  the  time  the  robbery  took  place^  it  was  no  more 
under  the  defendant's  control  than  that  of  the  plaintiff,  and  though  we 
are  not  prepared  to  say  that  under  the  peculiar  circumstances  of  this  case 
as  disclosed  by  the  evidence,  the  plaintiff  himself  was  guilty  of  neglect, 
yet  nothing  in  the  record  jastifies  the  assumption  that  the  defendant 
was  bound  to  protect  the  plaintiff  against  acts  of  fraud  or  violence 
which  might  be  perpetrated  upon  the  postoffLce  by  one  who  was  not  in 
his  employ  or  under  his  control.  We  think  the  plaintiff  is  not  entitled 
to  claim  from  the  defendant  a  reimbursement  of  the  money  of  which 
he  has  been  robbed  by  a  third  person,  the  act  by  which  the  loss  was 
occasioned  not  being  one  which  under  the  circumstances  the  defendant 
could  reasonably  have  anticipated." 

In  the  case  at  bar,  we  think  the  decree  of  the  lower  court  in  favor  of 
the  plaintiff  was  properly  rendered. 

Judgment  affirmed. 
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No.  5147. 
Statb  of  Louisiana  v.  Widow  J.  C  db  St.  Rombs. 

Aathority  to  correct  the  errors  of  assessment  complained  of  in  this  case  is  solely  confided  to 
the  State  Board  of  Assewors  in  the  city  of  Kew  Orleans  and  to  the  Auditor.  It  was 
therelore  neeless  for  the  court  a  qua  to  hear  testimony  upon  a  ]>oint  on  which  it  was 
without  authority  to  decide,  to  wit :  the  errors  of  the  assessment,  and  the  testimony 
offered  was  properly  rejected.  Besides,  it  was  not  alleged  in  the  answer  that  the  defend: 
ant  sought  to  correct  the  errors  complained  of  by  making  application  to  the  State  Board 
of  Assessors  according  to  law. 

The  constitutionality  of  that  provision,  making  the  decision  of  said  board  of  assessors  final 
as  to  "the  valuations  in  the  assessment  rolls,"  was  not  raised  in  this  case.  The  consti- 
tutionality of  a  law  will  not  be  considered  where  an  issue  to  that  effect  has  not  been 
raised. 

APPEAL  from  the  Superior  District  Coart,  parish  of  Orleans.  Saw- 
hina^  J.  A,  P.  Fieldf  Attorney  General,  for  plaintiff  and  appellee. 
Felloios  dt  Milkf  Victor  de  8t  Bomea,  L.  E.  Simonda,  for  defendant  and 
appellant. 

Wtlt,  J.  The  defendant  resists  the  collection  of  State  taxes  on  her 
property  for  the  year  1871  on  several  grounds.  The  constitutional  ob- 
jections have  all  been  decided  adversely  to  her  in  tbe  recent  decisions 
of  this  court,  and  the  discussion  thereof  will  not  be  reopened.  She 
also  contends  that  the  assessment  of  her  property  is  erroneous,  both  in 
regard  to  the  description  and  the  valuation  thereof;  and  she  took  a 
bill  of  exceptions  to  the  ruling  of  the  court  in  refusing  to  receive  tes- 
timony going  to  show  that  she  had  in  due  time  opposed  the  assessment 
as  made,  giving  in  her  opposition  the  correct  description  and  valuation 
of  her  property;  that  said  opposition  was  disregarded ;  also  that  she 
offered  to  prove  by  witnesses  the  value  of  her  property.  The  testi- 
mony was  rejected  on  the  ground  that  the  court  could  not  go  behind 
or  correct  the  assessment. 

Authority  to  correct  the  errors  complained  of  is  solely  confided  to 
the  State  Board  of  Assessors  in  the  city  of  New  Orleans  and  the  Audi- 
tor. Act  No.  42  of  the  acts  ot  1871,  sections  45  and  50.  It  was  there- 
fore useless  for  the  court  to  hear  testimony  upon  a  point  under  the 
statute  it  was  without  authority  to  decide.  The  defendant  also  con- 
tends that  there  is  no  proof  in  the  record  to  establish  the  demand  of 
the  plaintiff.  There  being  no  note  of  evidence  in  the  record,  the  pre- 
sumption is  the  judge  below  did  his  duty,  and  had  sufficient  proof 
before  him  to  authorize  his  decree. 

There  is  error,  however,  in  the  judgment  allowing  the  penalty  of 
twenty-five  per  cent,  from  fifteenth  December,  1871,  because  until  fif- 
teenth December,  1872,  the  defendant  did  not  become  a  delinquent 
taxpayer  for  the  taxes  of  1871. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  the 
plaintiff  be  amended  by  allowing  the  penalty  of  twenty-five  per  cent. 
48 
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to  ruD  only  from  fifteeoth  December,  ]872,  and  as  amended  that  it  be 
affirmed,  appellee  paying  coats  of  appeal. 


On  Rehraring. 

Wti.y,  J.  It  is  not  alleged  in  the  answer  that  the  defendant  Bought 
to  correct  the  errors  complained  of  in  the  assessment  of  her  property, 
by  making  application  to  the  State  Board  of  Assessors,  pursaant  to 
sections  45  and  50  of  act  No.  42  of  the  acts  of  1871.  Farthermore,  tbe 
constitutionality  of  that  provision  of  said  sections,  making  the  decision 
of  said  board  of  assessors  *' final  as  to  the  valuations  in  said  assess- 
ment rolls,"  was  not  raised  in  this  case.  The  constitutionality  of  a 
law  will  not  be  considered  where  an  issue  to  that  effect  has  not  been 
raised  in  the  case. 

Rehearing  refused. 


No.  3863. 
Batt  &  Michel  v.  The  Citt  of  New  Orleans  et  al. 

Where  plaintifiB  alleged  that  the  first  a^jndioation  of  a  certain  market  vested  in  them  tbe 
title  to  collect  the  revenaes  of  said  market,  and  that  when,  in  defiance  of  this  abjudica- 
tion, the  oontroUer  of  the  city  of  New  Orleans  sold  it  anew,  and  received  13500  more  than 
their  bid,  this  sum  ol  12500  belonged  to  them : 

Held— That  by  the  terms  of  the  sale,  the  city  authorities  had  reserved  the  right  to  reject  any 
or  all  bids.  The  second  adjadication  was  a  rejection  of  the  first  bid,  and  as  this  second 
adjudication  was  ratified  by  the  oooncil,  it  tollows  that  the  plaintifis'  claim  for  the  differ- 
ence between  the  first  and  second  adjudications  can  not  be  maintained. 

APPEAL  from  the  Fifth  District  Courts  parish  of  Orleans.  LSaumanit 
J.  U.  Bermudez,  0,  F.  Claiborne,  A.  L,  Imot,  for  plaintiffs  and 
appellees.  A,  0,  Lewis  and  B.  B,  Formarif  for  defendants  and  appel- 
lants. 

Morgan,  J.  The  city,  on  the  fourteenth  December,  1867,  authorized 
the  controller  to  adjudicate  or  cause  to  be  adjudicated,  to  the  highest 
bidder,  the  collection  of  the  revenues  of  the  public  markets.  Tbe 
adjudication  was  to  be  made  by  public  auction. 

Plaintiffs  allege  that  one  of  the  markets  was  adjudicated  to  them  for 
$54,800,  but  that  the  controller  disregarded  the  adjudication,  and  in- 
structed his  deputy  to  cry  the  market  anew,  which  was  done.  At  tlie 
second  crying  it  was  adjudicated  to  J.  Greyenig  for  $57,300.  They 
claim  from  the  city  the  difference  between  $54,800,  the  amount  of  tlieir 
bid,  and  $57,300— that  is  to  say,  $2500.  They  say  that  the  first  adju- 
dication vested  the  title  to  collect  the  revenues  of  the  market  in  them, 
and  that  when,  in  defiance  of  this  adjudication,  the  controller  sold  it 
again,  and  received  $2500  more  than  their  bid,  this  $2500  belonged  to 
them,  and  the  district  judge  gave  them  a  judgment  for  it.    There  is 
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some  coDfliot  of  testimony  with  regard  to  the  facts  connected  with  the 
adjadieation.  Bat  this  conflict  we  do  not  consider  it  material  to  state 
at  length  and  analyze  for  the  purpose  of  disoovering  whether  there  was 
an  abjudication  or  not.  It  may  be  assumed  that  there  was.  But  by 
the  terms  of  the  sale  the  city  authorities  reserved  the  right  to  reject 
any  or  all  bids.  The  second  adjudication  was  a  rejection  of  the  flrst 
bid,  and  as  this  second  adjudication  was  ratified  by  the  council,  we 
think  it  follows  that  the  plaintiffs'  claim  for  the  difference  between 
the  first  and  second  adjudications  can  not  be  maintained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there 
be  judgment  in  favor  of  defendants  with  costs  in  both  courts. 
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No.  3512 — Philip  Dopt  y.  Conrad  Green. 

No.  3431— John  B.  Howard  y.  William  Durbridge. 

No.  3361 — Joseph  Schrempf  y.  Louise  Boisel,  Natural  Tutrix. 

No.  4880 — Succession  of  £.  A.  Patterson. 

No.  4799 — Union  Insurance  Company  of  New  Orleans  y.  Mrs.  Sarab 

Ann  Stokes. 

No.  4724 — Ball,  Lyons  &  Co.  y.  F.  Schumacher. 

No.  4817 — M.  Soye  et  al.  y.  Widow  Louis  Cormier. 

No.  4683 — Teutonia  National  Bank  y.  Kloppenburg  &  Mauiy. 

No.  4904 — Joseph  Jacob  y.  Catherine  O'Brien. 

No.  4744 — Henry  Smith  y.  J.  C.  Harris  &  Co. 

No.    228 — L.  Laseigne  y.  M.  B.  Clark. 

No.  5293— A.  Rochereau  &  Co.  y.  MatjUda  E.  McCray  aQ<jl  h^  hoshftncl, 

F.  R.  Southmayd. 

No.  2916 — Henry  C.  Penniman  y..  Thomas  Jannejf  St,,  Co., 
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No.  3327— John  NisBon,  Maat«*i  et  al.  v.  Richard  Baker,  Jr.,  et  al. 

No.  5J44— Joha  Phelps  v.  New  Orleans  Printing  and  Pablishing  Com- 
pany. 

No.  3510— C.  S.  Sauvinet  t,  T.  L.  Maxwell. 
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No.  5222 — State  ▼.  James  H.  Herring. 
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No.  4494 — Mrs.  H.  Tricon  and  Husband  v.  G.  W.  Lewis. 

No.  4390— Noble  &  Woods  t.  Joseph  0.  Tb^ard. 

No.  5318— State  ex  rel.  W.  R.  Mills,  Curator  ad  hoc,  v.  Judge  of  the 

Fifth  District  Court,  parish  of  Orleans. 

No.  4912 — State  of  Louisiana  y.  Joseph  Wilson. 

No.  3461— Frank  Cerkery  r.  Preston  Work. 

No.  4949 — City  of  New  Orleans  v.  Samuel  Rawlins. 

No.  4834 — City  of  New  Orleans  ▼.  Leeds  &  Co. 

No.  4911 — City  of  New  Orleans  v.  Mary  A.  May. 

No.  4909 — City  of  New  Orleans  v.  John  H.  Rennard. 

No.  4907 — City  of  New  Orleans  v.  R.  Marr. 

No.  4881— City  of  New  Orleans  v.  W.  B.  Koontz. 

No.  4835 — City  of  New  Orleana  v.  Charles  Leeds. 

No.  48a3— City  of  New  Orleans  v.  Archibald  Mitchell. 

No.  4791 — City  of  New  Orleans  v.  E,  Laurence. 

No.  4979— City  of  New  Orleans  v.  Henry  Vithoff. 

No.  495H — City  of  New  Orleans  v.  Union  Insurance  Company. 

No.  4958— City  of  New  Orleaas  v.  M.  J.  Zounts,  D.  O.  D.  Sullivan  and 

J.  Collfus. 

No.  4281— City  of  New  Orleans  v.  Charles  J.  Howard. 

No.  4982— City  of  New  Orleans  v.  Charles  J.  Howard. 

No.  4960— City  of  New  Orleans  v.  John  A.  Blaffer. 

No.  4961 — City  of  New  Orleans  v..  New  Orleans,  Florida  and  Havana 

Steamship  Company. 

^o.  33^4— James  ^.  Taylor  et  aL  v.  P.  C.  Mandall. 

No.  3410— Rudolph  F.  Theurer  v.  M.  0.  BlascQ. 
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No.  3394— E.  B.  Eberts  &  Co.  v.  R.  F.  Daran. 

No.  4853— Mntaal  National  Bank  of  New  Orleans  v.  W.  G.  Smith  etal. 

No.  3266— Harry  B.  Macarthy  and  Wife  v.  Spalding  &  Bidwell. 
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No.  463S — G.  Cronan  v.  J.  0.  Belknap  &  Co. 

No.  3464— Alexander  Dathil  v.  G.  W.  Bancker  &  Co. 

No.  3276 — Charles  Gallagher  v.  George  Connelly  and  Rotohford,  Brown 

&Co. 

No.  4408— Mrs.  M.  U.  Walker  v.  J.  Limongy  et  als.    Mrs.  M.  H. 

Walker  v.  J.  H.  McLain  et  als.    Consolidated. 

No.  3555 — Factors  and  Traders'  Insurance  Company  ▼.  W.  J.  Johnson. 

No.  3943 — Succession  of  E.  A.  Patterson. 

No.  5280— A.  Rochereau  &  Co.  v.  Martha  A.  Caton.    H.  L.  Stone,  Third 

Opponent. 

No.  4756 — Mrs.  Elizabeth  Evans,  wife  of  John  Mullahy,  y.  C.  S.  Saavi- 

net,  Civil  Sheriff. 

No.  3413 — George  Wood,  Curator,  v.  Phoenix  Mutual  Life  Insurance 

Company  of  Hartford,  Connecticut. 

No.  3420— George  W.  Holt  v.  City  of  New  Orleans. 

No.  3517 — ^E.  K.  Washington  v.  Mrs.  A.  C.  Nixon  et  als. 

No.  4716 — J.  Louis  Lalaurie  v.  C.  S.  Sauvinet,  Sheriff,  et  als. 

No.  4806 — Jean  Dubarry  v.  City  of  New  Orleans. 

No.  3287 — Herman  Budinski  v.  Spalding,  Bidwell  &  MoDonough. 

No.  3117 — William  Cullinan  v.  A  certain  piece  of  Ground;  Henry  Ta- 

bary,  defendant  on  rule. 

No.  5184— John  Ray  v.  John  Halliday.  C.  A.  Whitney  &  Co.,  Garni- 
shees. 

No.  5175— J.  Valerien  AUain  v.  City  of  CarroUton  and  H.  Henchert. 

No.  4850 — Voisin  &  Livaudais  or  J.  Valerien  Allain  v.  City  of  Car- 
roUton and  Henry  Henchert. 

No.  4335 — George  Merz  v.  Mrs.  Idalie  Peyroux  and  Husband. 

No.  4864 — Felonie  Gosselin  v.  Mrs.  Catherine  Roberts. 

No.  4865— Philip  Bouron  v.  Theophilus  L.  Kendall. 

No.  4866 — Leopold  Berniard  v.  Mrs.  Catherine  Roberts. 

No.  4867— Samuel  Lee  v.  Theophilus  F.  Kendall. 

No.  4868-^Am6lie  Camack  et  al.  v.  Mrs.  Catherine  Roberts. 

No.  4869 — Charles  Sagory  v.  Mrs.  Catherine  Roberts. 

No.  4711 — City  of  New  Orleans  v.  Fran9ois  Lacroix. 

No.  3398 — The  African  Methodist  Episcopal  Church  v.  A.  Moregaetals. 

No.  3435 — ^Joseph  Spetere  and  Clemen te  Spetere  v.  Sevano  Cassar. 

No.  3454 — Fatzo,  Marks  &  Co.  v.  L.  E.  Baker  et  al. 

No.  3594 — J.  N.  Rosenthal  v.  Solomon  Rosenthal  e^ls. 

No.  3458— Mrs.  A.  L.  Bader  and  Mrs.  W.  Eberlin  v.  Marceline  Poaplin 

and  Arthur  Denis,  Testamentary  Executor. 
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ACTION. 

1.  The  demand  set  np  by  the  defendants  in  this  case  is,  in  its  natare, 
independent  from  the  action  brought  by  the  plaintifiTs,  and  should 
therefore  be  considered  as  a  principal,  and  not  a  reconventional 
demand.  J,  0,  Murphy  <&  Co.  v.  McCarthy  <&  Finnerty,  38. 

2.  Where  a  contract  has  for  its  consideration  an  illegal  currency  rep- 
robated by  law,  the  plaintiff  suing  on  that  contract  can  not  re- 

.  cover.  Jacob  Donnely  v.  L,  L.  Johnson,  55. 

3.  The  plaintiff  being  ostensibly  the  owner,  under  his  purchase  at 
sheriff's  sale,  of  the  property  rented  to  defendants,  is  entitled  to 
its  revenues.  If  the  intervenor  is  the  real  owner  and  as  such  en- 
titled to  both  the  property  and  its  revenues,  he  must  seek  his 
remedy  in  a  different  direction. 

B,  K,  Hunter  v.  M.  J.  Dunham  et  ah — T.  H,  J.  Bichardson, 
intervenor,  141. 

4.  A  party  can  not,  without  showing  an  interest  in  the  matter,  be 
permitted  to  interfere  with  the  final  settlement  of  an  estate  be- 
tween the  heirs,  and  to  pray  tliat  the  public  administrator  of  the 
parish  be  appointed  to  administer  said  estate  and  have  an  ap- 
praisement thereof  made. 

If  the  partition  entered  into  between  the  heirs,  and  of  which  the 
plaintiff  complains,  is  irregular  and  illegal,  it  is  not  to  be  corrected 
by  taking  out  an  administration. 
Succession  of  Esther  Foret — Opposition  to  Application  for  Admin- 
istration, 157. 

5.  The  plaintiff  has  instituted  this  suit  to  recover  the  amount  of  cer- 
tain notes  which  he  gave  for  having  purchased  at  the  succession 
sale,  of  one  Sompeyrac  the  undivided  half  of  a  tract  of  land.  He 
alleges  that  these  notes  were  paid  in  error,  having  recently  dis- 
covered that  the  said  succession  had  no  title  to  the  undivided  half 
of  the  tract  of  land  so  sold  and  adjudicated  to  him,  and  hence  that 
he  paid  wliat  he  did  not  owe  and  for  something  which  he  did  not 
acquire. 

The  plainuff's  action  is  premature,  as  no  eviction  or  disturbance  has 
occurred }  and  if  it  be  considered  an  action  of  rescission,  which  it 
is  in  effect,  it  is  defective,  because  plaintiff  has  been  in  possession 
several  years,  has  made  no  tender  of  the  property,  or  offer  to  re- 
turn the  same  to  the  defendant,  nor  made  an  allegation  tbat  he  has 
been  disquieted,  or  has  a  just  reason  to  fear  disturbance  or  evic- 
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tion.    The  demand,  aa  made,  puts  the  plaintiff  in  the  poaition  of 
keeping  the  property  and  demanding  the  return  of  the  price. 

Louis  Duplex  v.  Aleacander  DebUeuXf  Bxeoutar,  218. 

6.  Plaintiff,  alleging  to  be  the  sfaetiff  Ibr  the  parish  of  Madison,  in- 
joined  defendant  from  acting  or  assuming  to  act  as  sheriff,  from 
possessing  or  attempting  to  possess  the  books,  papers,  and  archives 
of  the  said  office,  and  from  intruding  or  attempting  to  ia trade 
himself  therein.  The  defendant  excepted  to  the  form  of  action, 
averring  that  it  should  have  been  brought  under  the  intrusion  act 
and  in  the  name  of  the  State  and  the  proper  law  officer  of  the 
State.  The  exception  is  well  taken  and  shpuld  have  been  main- 
tained.   The  injunction  must  be  dissolved. 

Unos  Jf.  Cramer  v.  Alexander  V,  Brown,  272. 

7.  The  possessory  action  is  not  the  mode  to  test  the  right  to  enforce 
a  mortgage  or  the  regnlarity  and  yalidity  of  the  proceedings  in  the 
execution  of  judgments.  To  recognize  the  action  of  plaintiff  in 
this  instance  would  give  to  every  third  possessor  of  mortgaged 
property  the  right  to  obtain  and  hold  possession  of  such  property 
against  and  in  despite  of  the  legal  proceedings  by  the  mortgage 
creditor  to  enforce  his  claim. 

The  law  has  provided  the  remedy  for  the  protection  of  the  rights  of 
a  third  possessor,  but  it  is  not  the  possessory  action. 

T.  A.  Ddhlgreen  v.  Stephen  Ihinean  et  ale,,  363. 

8.  The  exception  to  the  action  must  be  sustained,  where  that  action 
is  a  revocatory  one  and  the  petition  itself  discloses  that  there  are, 
besides  the  defendants,  other  parties  in  interest  who  have  not  been 
made  parties  to  the  proceeding. 

Abraham  Vandine  et  ale.  v.  Eherman  i&  Lecanu  et  ale.,  388. 

9.  A  claim  for  money  expended  and  time  employed  for  the  organiza- 
tion and  benefit  of  the  Loan  and  Pledge  Association,  before  its 
incorporation,  can  not  be  regarded  and  enforced  as  a  debt  of  that 
institution. 

It  is  impossible  to  imagine  how  the  defendant,  a  juridical  person, 
incurred  a  debt  before  its  existence. 

Besides,  it  is  shown  that  |1000  of  plaintiff's  claim  was  for  cash  ad- 
vanced for  the  purpose  of  influencing  legislation ;  that  is,  bribing 
the  Legislature  to  pass  the  act  incorporating  the  Loan  and  Pledge 
Association. 

For  the  recovery  of  money  thus  expended,  this  court  can  give  no  re- 
lief. The  guilty  suitor  must  be  left  where  hia  immorality  has 
placed  him. 

A,  Marchand  v.  The  Loan  and  Fledge  Aesociationf  389. 
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10.  Id  the  order  of  seizure  and  sale  sned  ont'against  the  defendants, 
who  are  third  possessors  of  the  mortgaged  property,  there  are  two 
fatal  defects : 

Mrsi — The  mortgageor  is  not  made  party. 

Second — The  mortgage  does  not  contain  the  nonalienation  clanse. 
The  plaintiff  has  mistaken  his  remedy.     It  is  in  a  hypothecary  action. 

Octave  Beggio,  Curator,  v.  Blanckin  dt  Cfiraud,  532. 

11.  The  defendants  who  are  sued  by  certain  heirs,  as  third  possessors 
of  an  nndivided  half  of  the  land  described  in  the  petition  and  sold 
by  their  father  after  the  death  of  their  mother,  excepted  to  the 

.  right  of  the  plaintiffs  to  recover  until  a  settlement  was  made 
of  the  community  that  existed  between  the  parents  of  the  plaintiflOs, 
showing  a  residuary  interest  in  the  succession  of  the  deceased 
spouse. .   The  exception  is  fatal,  and  the  suit  must  be  dismissed. 

JIf.  JS,  Danielf  Tutor,  v.  J.  A.  Ivy  et  ala,,  639. 

12.  There  is  no  validity  in  the  defense  that,  as  the  plaintiff  who  sues 
for  the  settlement  of  a  commercial  partnership,  was  not  separated 
in  property  from  her  husband,  the  funds  which  she  put  in  belonged 
to  the  community  and  she  haa  no  right  of  action. 

Plaintiff  has  the  right  to  sue  for  a  settlement,  if  she  was  a  partner, 
because  this  essential  right  exists  in  every  partnership.  Whether 
the  capital  which  sIki  put  in  belonged  to  her  or  not  is  a  question 
that  does  not  concern  the  defendant.  Plaintiff's  husband,  having 
signed  the  contract  of  partnersfiip,  authorizing  her  to  make  it  and 
having  also  authorized  her  to  bring  this  suit,  can  never  demand  of 
the  defendant  the  funds  put  in  by  his  wife,  whetlier  they  belonged 
to  the  community  or  not. 
Mrs,  T.  J,  Mangrum  and  husband  v.  Mrs.  0.  Norsworthy,  Tutrix,  640. 

S££  Attachment,  No.  2 — Ooodwell  &  Wehh  v.  Minohew,  G21. 

Sbe  Bills  and  Promissobt  NoTiiS,  No.  8 — Walton  v.  Young,  164. 

Seb  Contract,  No.  10 — Field  d  Fonder  v.  Rogers  et  eU.,  574. 

See  Evidence,  No.  30 — John  Gordon  v.  Farenberg  d  Fenn,  366. 

See  Injunction  No.  19 — Mrs,  Lewis  v.  Winston  et  als.,  707. 

See  Jurisdiction,  No.  23 — Bowen  v.  Callaway,  619. 

See  Subrogation,  No.  1 — C,  J.  O'Hara  v.  N,  Schwab  et  aL,  78. 

See  Seizures  and  Sales,  No.  8 — Johnson  v.  Dunbar,  188. 

See  Succession,  No.  2 — ITetterv,  Herman  d^  Levy,  458. 

ADMINISTRATOR. 
1.  A  party  can  not,  without  showing  an  interest  in  the  matter,  be 
permitted  to  interfere  with  the  final  settlement  of  an  estate  be- 
tween the  heirs,  and  to  pray  tliat  the  public  administrator  of  the 
parish  be  appointed  to  administer  said  estate  and  have  an  appraise- 
ment thereof  made. 
49 
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If  the  partition  entered  into  between  the  heirs,  and  of  which  the 
plaintiff  complains,  isirregalar  and  illegal,  it  is  not  to  be  corrected 
by  taking  oat  an  administration. 

Succession  of  Esther  Poret — Opposition  to  application  for  admmw* 
tration,  157. 

2.  The  interference  of  the  public  administrator  in  this  instance,  on 
whose  application  defendant  was  removed  from  her  trust  as  execa- 
trix,  and  himself  appointed  dative  testamentary  executor,  was  offi- 
cious^ and  the  judgment  is  erroneous.  This  is  not  a  vacant  suc- 
cession ;  neither  had  the  person  appointed  executrix  failed  to 
qualify,  nor  had  she  been  removed,  nor  had  any  of  the  creditors 
asked  for  her  removal. 

Succession  of  W.  0,  Winn — O.  K.  Hawley,  Public  Administrator^ 
V.  M.  E,  Bichnrds,  Executrix,  162. 

3.  ^Margaret  Moran,  the  surviving  wife  and  natural  tutrix  of  the  child 

of  the  deceased,  opposes  a  creditor's  application  for  the  adminis- 
tration, and  claims  it  in  her  own  right  and  as  tutrix  of  her  child. 

In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that 
the  laws  of  Mississippi  were  the  same  as  those  of  Louisiana  on  the 
status  ot  slavery,  and  that  the  laws  of  both  States  did  not  authorize 
slaves  to  enter  into  contracts  of  marriage,  so  as  to  create  any  ciyil 
effects. 

Therefore,  the  fact  of  deceased  having  married  while  a  slave  in  Mis- 
sissippi, did  not  prevent,  notwithstanding  the  former  wile  still  con- 
tinued to  exist,  his  lawfully  marrying  Margaret  Morgan  in  Loois- 
iana,  where  he  resided  alter  his  emancipation.  Besides,  it  is  not 
in  evidence  that  Margaret  Morgan  knew  of  his  having  another  wife 
when  he  married  her.  Succession  of  Henderson  Bandallj  163. 

4.  A  power  of  attorney  given  by  the  administratrix  of  an  estate,  to 
administer  her  own  affairs  can  not  be  construed  to  extend  to  the 
administration  of  the  estate  of  her  deceased  husband.  The  power 
of  attorney  granted  to  a  person  to  manage  the  affi&irs  of  a  succes- 
sion, must  be  express. 

The  account  not  having  been  filed  by  the  administratrix,  nor  by  any 
one  authorized  by  her,  nothing  therein  contained  can  be  con- 
sidered as  binding  upon  her  or  upon  the  estate  which  she  rep- 
resents. 

The  claim  of  the  plaintiff,  if  not  kept  alive  by  the  judgment  ren- 
dered on  the  tableau,  is  long  ago  prescribed. 

8ucees8i<m  of  James  W,  Pipes,  203. 

5.  The  proceeding  to  remove  an  administrator  and  force  him  to  ac- 
count is  probate  in  its  character,  and  the  parish  court  had  juris- 
diction of  the  suit.  The  penalty  inflicted  under  section  9  of  the 
Revised  Statutes  of  1870  is  only  an  incident  to  the  suit. 

Succession  of  Darnel  WiaUmt-^Mrs.  Sarah  A,  WiUiam,  Ad- 
ministratrix,  Opponent,  207, 
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6.  Where  the  plaintiff,  individually  and  as  administrator  of  a  suc- 
cession, sues  to  annul  the  sale  of  the  succession  property  and 
other  proceedings  held  in  connection  with  the  settlement  of 
that  succession,  on  the  grounds  that  his  attorney  exceeded  his 
authority  therein;  that  the  sale  was  null,  no  price  being  paid; 
and  that  all  said  mortuary  proceedings  were  had  without  his 
knowledge  or  authorization,  and  were  in  fraud  of  his  rights;  and 
where  said  plaintiff  instituted  this  suit  more  than  six  years  after 
the  sale  which  he  seeks  to  annul : 

Held — That  under  the  circumstances  presented  in  the  record,  this 
court  cau  not  think  there  should  be  much  hesitancy  in  rejecting 
plaintiff's  demand. 

Wm.  L,  Gushing  et  als,  v,  8,  L.  Harmonaon  et  als.n  214. 

7.  Whatever  may  be  the  ordinary  relations  between  the  adminis- 
trator of  a  succession  and  his  attorney  conducting  the  necessary 
judicial  proceedings  in  the  settlement  of  a  succession  according  to 
the  laws  of  tiiis  Slate,  an  administrator,  residing  in  a  parish  dis- 
tant from  that  where  the  succession  is  opened,  who  showed  so  little 
interest  in,  and  attention  to,  his  fiduciary  trust,  who  allowed  such 
a  length  of  time  to  elapse  before  taking  a  single  step  of  a  personal 
nature,  and  who  committed  the  whole  succession  to  the  sole  man- 
agement of  his  attorney,  should  not  be  heard  with  much  favor 
when  he  asks  a  court  of  justice  to  undo  what  it  has  done  at  the 
request  of  his  attorney.  Ibid. 

8.  It  was  the  duty  of  the  administrator,  as  an  officer  of  the  court  to 
know  what  proceedings  were  being  had  in  the  succession  adminis- 
tered by  him  and  to  present  himself,  or  have  another  attorney  to 
represent  him,  in  the  place  of  the  one  who  had  died.  To  grant 
his  demand  would  be  a  premium  upon  negligence  in  fiduciary 
agents  and  officers  of  courts.  Ibid, 

9.  The  prescription  of  one  year  to  this  action  of  nullity  is  properly 
invoked.  The  argument  of  the  administrator  that  prescription 
only  began  to  run  when  he  discovered  the  alleged  fraud  practiced 
upon  him,  can  not  be  of  any  avail,  as  he  was  bound  in  law  to 
know  his  duty  as  administrator,  and  what  proceedings  were  had 
in  the  settlement  of  the  succession  under  his  care.  Ibid. 

10.  By  the  judgoient  homologating  the  final  account  and  tableau  of 
her  administration,  the  administratrix,  plaintiff  in  this  case,  was 
discharged  from  her  trust.  Therefore,  if  that  judgment  be  not 
utterly  null,  she,  as  administratrix,  has  no  standing  in  court. 
The  evidence  in  the  record  shows  that  the  attorneys  who  filed  the 
account  were  employed  by  her  and  that  they  were  authorized  to  act 
in  the  premises. 
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Besides,  more  than  twelve  months  had  elapsed  from  the  renditioii  of 
the  jadgment  homologating  the  account,  when  this  suit  in  nullity 
was  instituted. 
The  administratrix  can  not  be  listened  to  when  urging  her  own  laches 
in  having  the  account  homologated  before  the  account  and  tableau 
had  been  advertised  ten  days,  in  order  to  gain  an  advantage  indi- 
vidually. 
Sueeeasion  of  AnUnn^  Deemr — Mrs.  Josephine  Decuir,  Administra' 
trix  V.  Leon  Ferrier  et  als,,  222, 

11.  The  administrator  of  a  succession  only  represents  the  oreditorsi 
and  after  the  settlement  of  the  debts,  must  turn  over  the  estate  to 
the  heirs;  but  can  not  create  or  recognize  any  debt  which  will  pass 
with  the  estate,  and  remain  a  bindingi  continuing  debt  against  the 
heirs,  because  he  is  not  appointed  to  represent  them. 

The  provisions  of  the  law  seem  to  give  to  an  illegitimate  child  the 
right  of  action  for  alimony  only  against  the  parent  or  his  heirs.  It  is 
.not  a  debt  against  the  succession,  which  the  creditors  must  allow, 
or  which  they  have  an  interest  in  resisting,  but  a  personal  debt  of 
the  parent  and  of  those  who  inherit  his  estate,  and  the  heirs  only 
take  the  residuum  after  the  payment  of  the  debts  of  the  succes- 
sion. 

Therefore,  the  action  for  alimony,  on  the  part  x>f  an  illegitimate  child 
can  not  properly  be  brought  against  the  administrator  of  a  succes- 
sion. It  seems  by  law  to  be  owing  by  the  heirs  according  to  their 
virile  share,  and  the  obligation  to  pay  it  continues  while  it  is  nec- 
essary, or  they  are  able  to  pay. 

Louise  Drouei  v.  Succession  of  L,  F,  Drouet,  323. 

12.  As  the  law  has  prescribed  no  specific  form  in  which  the  appoint- 
ments of  administrators  are  to  be  made,  if  the  certificate  of  ap- 
pointment is  signed  by  the  judge,  although  it  may  not  be  io  the 
usual  form  and  manner  in  which  such  appointments  are  made,  and 
letters  issued,  yet  it  must  be  considered  as  the  act  of  the  judge 
and  effect  must  be  given  to  it. 

In  this  case  the  instrument  declares  that  the  application  was  made, 
that  the  party  applying  was  duly  appointed  administrator  and  has 
fulfilled  all  the  requirements  of  the  law.  This  is  to  all  intents  and 
purposes  the  evidence  of  an  appointment  by  the  judge  who  signed 
the  document.  Bueoession  of  EUewne  Garlon,  329. 

13.  It  is  well  settled  that  an  administrator  or  executor  is  without  the 
power  to  renoance  or  waive  prescription  after  it  has  been  acquired 
in  favor  of  the  estate  he  represents. 

Widow  Anaiole  Villere  v.  Sueeession  oj  Hugues  ViOerey  380. 

14.  It  is  clearly  shown  in  this  case  that  there  has  been  a  great  dis- 
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orepancy  between  the  amoants  of  revenues  and  expenditures  in 
the  administration  of  the  minor's  estate*.  The  excess  of  the 
expenditures  should  fall  upon  the  defendant.  As  he  assumed  the 
functions  and  discharged  the  duties  belonging  of  right  only  to  a 
tutor,  and  had  exclusive  control  of  the  person  of  the  minor,  of  his 
property  and  its  revenues,  so  he  must  be  held  to  the  responsibili- 
ties of  a  tutor. 

The  court  below  erred  in  not  overruling  the  exception  to  its  juris- 
diction in  regard  to  annulling  the  mortgage  granted  by  plaintiff  to 
defendant.  The  defendant  filed  an  account  as  administrator.  That 
instrument  has  also  the  character  of  a  tutorship  account.  The 
account  shows  a  considerable  balance  against  the  minor,  the 
present  plaintiff,  who,  at  the  instance  of  the  defendant,  executed 
a  mortgage  on  her  property  to  secure  the  payment  of  that  balance. 

The  administrator's  account  was  homologated  by  order  of  the  judge 
a  quo.  The  mortgage  has  for  its  basis  the  account  so  homologated. 
That  the  judge  a  quo  has  jurisdiction  of  the  suit  to  annul  the 
anaount  and  the  order  homologating  it,  there  can  be  no  doubt. 
The  annulment  of  the  account  and  judgment  of  homologation 
carries  with  it  necessarily  the  annulment  of  the  mortgage,  because 
it  expunges  the  amount  of  the  assumed  indebtedness  for  which 
the  mortgage  was  given,  thereby  sweeping  away  the  basis  upon 
which  it  rested.  Emma  J*.  Thacker  v.  Thom>a8  DunUf  442. 

15.  The  tutor  states  that  he  obtained  the  individual  consent  of  per- 
sons who  had  composed  a  family  meeting  on  a  previous  occasion, 
to  make  use  of  the  capital  of  the  minor's  estate  as  he  did.  This 
is  not  justifiable,  and,  according  to  our  law  and  jurisprudence, 
can  not  be  allowed  in  favor  of  a  tutor  and  surety, 

Mrs,  E,  A.  Deblanc  v.  F,  Levaaseur  et  al.,  541. 

16.  The  delinquent  executor,  who  abandoned  his  trust  and  appropri- 
ated the  funds  confided  to  him,  stands  without  equity  before  the 
court.  He  is  in  no  position  to  complain  of  the  penalties  prescribed 
by  law  for  not  depositing  the  funds  in  bank. 

8ueoe89ion  of  Edmund  ffogan.    On  qppoaition  of  Jeremiah  Hogan 
to  account  filed  by  Feter  OallaglteTf  Executor ,  567. 

17.  Among  the  several  grounds  of  opposition  to  a  public  administra- 
tor's account  it  was  urged,  that  said  public  administrator  had  not 
been  legally  appointed.  To  this  the  administrator  excepted  on 
the  ground  that  it  was  an  attempt  to  remove  him  from  office, 
which  he  maintained,  could  only  be  done  by  direct  action.  The 
judge  a  quo  erred  in  dismissing  the  opposition.  Admitting  that 
in  saoh  a  piN»oeeding  as  was  before  the  court,  the  administrator's 
capacity  could  not  be  questioned,  still  his  exceptioii  should  only 
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bave  been  maintained  in  bo  far  as  it  related  to  tbe  denial  of  his 
capacity.  Tbe  merits  of  tbe  opposition  on  otber  points  remained 
intact,  and  tbe  opponent  had  a  right  to  have  them  passed  apon. 

Succession  of  B.  P.  JSpperson,  585. 

18.  Tbe  objection  to  the  jurisdiction  of  tbe  district  ooart  over  tbe  de- 
mand of  tbe  plaintiff  can  not  be  maintained,  but,  as  tbe  adminis- 
trator of  tbe  estate  of  the  deceased  represents  only  the  creditors 
of  the  succession,  and  has  power  only  to  pay  the  debts  and  turn 
tbe  residuum  over  to  the  heirs,  he  can  not  represent  tbe  latter  in 
a  controversy  to  settle  the  rights  ot  the  respective  partners  in 
community,  nor  in  a  partition  of  the  community  property.  A 
judgment  against  the  administrator  in  this  case  would  not  bind  tbe 
heirs  of  the  deceased.  The  judge  a  quo  did  not  err  in  dismissing 
the  suit  against  the  administrator. 

Valcourt  Vecusy  v.  Onezime  Trahan^  Jr,^  Administrator,  606. 

19.  The  plaintiffs,  as  heirs  of  tbe  deceased  wife  of  tbe  defendant,  al- 
leging that  be  failed  to  open  her  succession,  or  cause  an  inventory 
thereof,  consisting  of  half  of  the  community  property,  to  be  made, 
but  has  administered  the  same  as  negotiorum  gestor  and  permitted 
it  to  be  wasted  and  dilapidated,  obtained  an  ex  parte  order  direct- 
ing him  to  file  an  account  of  his  administration  and  a  notary  pub- 
lic to  make  an  inventory  of  said  succession. 

There  is  no  authority  for  calling  on  a  negoUorumgester,  in  this  manner, 
to  render  an  account  to  the  court  in  a  fiduciary  capacity,  as  an  ad- 
ministrator of  a  succession ;  nor  is  the  surviving  husband,  holding 
under  the  law  as  usufructuary,  to  be  called  on  thus  for  an  account 
of  an  administration.    AngeUne  Bentz  et  als,  v.  Biehard  Gole,  623. 

20.  As  tbe  administrator  of  an  estate  can  not  bind  the  estate  he  rep- 
resents ex  contractu,  without  the  authority  of  the  judge,  tbe  estate 
can  not  be  bound  by  a  breach  thereof. 

ffoss  dc  Elder,  Administrator  v.  George  J.  Jones,  659. 

21.  An  administrator  has  no  power  to  novate  a  debt  due  to  the  succes- 
sion under  his  charge,  without  at  least  having  been  authorized  to 
do  so.  Ihid. 

22.  Under  no  circumstances  can  the  administrator  of  an  estate  take  in 
payment  of  the  rent  of  property  a  draft  payable  at  the  end  of  tbe 
lease,  and  thus  give  up  the  privilege  which  the  estate  be  represents 
has  on  the  growing  crop.  Ibid, 

See  Compromise,  No.  4 — Mahle  et  al,  v.  Elder  et  aZ.,  681. 
See  Seizures  and  Sales,  No.  20 — Duekworth  v.  Payne  e<aZ., 683. 
See  Husband  and  Wife,  No.  2 — Anne  Ford  v.  Kittridge,  190. 
See  Husband  and  Wife,  3,  4,  5,  6 — Hawley  v.  Orescent  OUn 

Bank  et  dls.,  290. 
See  Legatees^  No.  1 — Mrs,  Evelyns  M.  May  v.  Ogdsn  db  8tansb<h 

roughy  Executors,  239. 
See  Appeal,  No.  20 — State  ex  rel,  Basberry  v.  parish  Judge  oj  the 

parish  of  Bossier ,  385. 
See  Intervunor,  No,  6 — Wehh  v.  KeUer,  596. 
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1.  The  Public  Administrator,  in  this  instance,  is  only  entitled  to  two 
and  a  half  per  cent,  commissions  on  the  collections  he  made.  He 
was  acting  in  the  capacity  of  an  ordinary  administrator  nnder 
appointment  of  the  conrt.  His  pretensions  to  five  per  cent,  com- 
missions on  the  whole  appraised  value  of  the  estate  are  extrava- 
gant. The  preceding  administrators,  who  were  in  office  four 
years,  and  who  had  virtually  closed  the  administration,  were  al- 
lowed two  and  a  half  per  cent,  on  the  amount  of  the  inventory. 
For  the  brief  space  of  his  administration,  during  wliich  there  were 
but  a  few  simple  acts  to  be  performed,  his  charge  of  five  per  cent, 
commissions  on  the  whole  value  of  the  estate  is  totally  unwar- 
ranted hy  law.  In  creating  the  office  of  public  administrator,  the 
Legislature  can  not  have  intended  to  sanction  the  spoliation  of 
successions. 
Sueceasion  of  E,  Mart — OpposiHon  of  Cornelia  Hart,  Tutrix,  662. 
2  In  this  case  the  judgment  of  the  conrt  a  qua  appointing  the  public 
administrator  to  administer  the  succession  was  erroneous.  It  was 
not  a  vacant  succession.  Thei-e  were  no  debts  against  the  estate — 
the  heirs  were  represented  according  to  law  and  were  claiming  to 
be  put  in  possession.  Under  this  state  of  facts  his  functions  were 
not  required.  Succession  of  Mary  A.  Oee,  666. 

ADJUDICATION. 

See  Obligations,  No.  9 — Baft  dc  Michel  v.  City  of  Neio  OrleanSj 
754. 
AGENT  AND  PRINCIPAL. 
I.   A  power  of  attorney  given  by  the  administratrix  of  an  estate,  to 
administer  her  own  affairs  can  not  be  construed  to  extend  to  the 
administration  of  the  estate  of  her  deceased  husband.    The  power 
of  attorney  granted  to  a  person  to  manage  the  affairs  of  a  succes- 
bion,  must  be  express.  Succession  of  Pipes,  203. 

"2.  The  evidence  in  this  case  shows  that  the  plantation  which  is  the 
.  object  of  this  suit  was  purchased  in  his  name,  for  the  benefit  of 
plaintiff,  by  defendant,  who  was  the  agent  and  attorney  at  law  of 
plaintiff's  mother  and  tutrix,  then  absent  from  the  State,  and  that 
he  expected  the  plaintiff  to  have  sufficient  funds  out  of  the  suc- 
cession ot  her  grand&ther  to  pay  the  note  given  by  him  for  the 
price  at  the  maturity  thereof. 
The  question  is :  Having  failed  to  collect  for  the  minor  funds  suffi- 
cient to  pay  said  note  at  maturity,  was  defendant  justified  in  re- 
fnsing  to  transfer  the  title  to  plaintiff,  when  she  returned  to  the 
State,  was  emancipated  by  the  court,  and  tendered  to  him  the  note 
which  he  had  executed  for  the  land,  and  $500,  the  oash  he  had  paid 
on  that  note,  with  interest  on  said  payment? 
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Held — ^Tbat,  nnder  snob  eircumstanoes,  he  was  not  joatifled  i&  ro- 
fnaing  to  transfer  the  title  to  the  pUintiff. 

Whether  the  defendant  had,  or  had  not,  special  aathority  from  the 
court  to  buy  the  land  for  the  minor  is  inunaterial.  He  did  bay  for 
her,  he  agreed  to  convey  it  to  her  when  necessary,  and  this  proposi- 
tion had  not  been  withdrawn  when  she  accepted  it  and  made 
the  tender. 

As  the  defendant  has  enjoyed  the  use  of  this  land  for  a  long  time, 
he  is  not  entitled  to  interest  on  the  amount  of  the  price  paid  by 
him,  nor  is  plaintiff  bound  to  refund  the  amount  of  the  taxes  paid 
by  defendant. 

The  court  a  qua  erred  in  not  allowing  the  reconventional  demand  of 
the  defendant  for  professional  services  and  for  money  advanced  to 
the  natural  tutrix  of  plaintiff  for  her  benefit. 

MolUc  B.  Idvingaton  v.  D.  0.  Morgan  646. 

3.  Where  it  appears  that  the  husband  of  the  defendant,  who  is  sepa- 
rate in  property  from  her,  was  authorized  to  employ  servants  for 
the  hotel  kept  by  the  defendant  and  in  which  she  resides,  to  settle 
with  thepci  and  to  pay  their  wages,  and  that  he  had  general  super- 
intendence and  sole  control  and  management  of  the  hotel ; 

Held — ^That  this  authority  included  the  power  to  make  a  note  for  the 
wages  due  to  servants  employed  in  the  hotel. 

Even  without  specific  powers  the  agent  can  bind  the  principal  by 
drawing  bills  and  signing  notes  where  it  is  necessary  to  raise  funds 
to  carry  into  effect  the  main  object  of  the  agency.  A  fortim, 
would  he  have  authority  to  acknowledge  a  debt  due  to  the  employe 
of  a  hotel  whom  he  was  authorized  to  employ  and  to  settle  with. 

The  instrument  sued  upon  would  be  valid  as  a  certificate  ot  indebt- 
edness, if  not  as  a  note,  and  against  it  the  prescription  of  ten 
years,  but  not  of  ooe  year,  would  be  applicable. 

It  being  proved  that  the  defendant  resided  at  the  hotel  during  the 
term  the  services  were  rendered  by  the  plaintiff,  it  must  be  pre- 
sumed that  she  was  informed  of  what  her  agent  did  in  regard  to 
the  settlements  with  the  servants  in  her  employ,  and  that  she  rati- 
fied his  acts,  as  it  is  not  shown  that  she  ever  repudiated  them— the 
plaintiff  continuing  in  her  service  after  the  note  was  given. 

Peter  Jamee  v.  Mrs.  M,  J,  Lewis  and  Husband,  664. 

4.  The  failure  of  the  principal  to  repudiate  immediately,  or  within  a 
reasonable  time,  the  acts  of  his  agent  when  informed  of  them, 
must  be  construed  into  an  acquiescence. 

KehloTj  Updike  dk  Co,  v.  KmhU,  HasUnge  dt  Oo.,  713. 
Skb  Bills  and  Promissory  Notbs,  No.  5 — Oharl$$  Zapatha  v. 

Oifireo  and  B&ugere^  87. 
Sbb  Contract,  No.  0 — Stagg  v.  BMen,  455. 
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L  Where  the  jadge  of  the  Superior  District  Court  refused  a  suspeo- 
fliTO  appeal  from  au  order  rendered  by  him  in  a  certain  suit  pend- 
ing in  that  court,  wherein  the  relators  are  defendants — which  order 
was — that  their  books  be  produced  in  court  and  experts  be  ap- 
pointed to  examine  them  on  or  before  the  trial  of  the  case ; 
Held — ^That  from  an  examination  of  the  record  presented,  this  court 
is  inclined  to  think  that  the  appeal  should  have  been  granted. 
8tate  ex  rd.  Benton  et  al.  y.  Judge  of  the  Superior  Diatrict  Oourt,  57. 
2.  Where  the  grounds  to  dismiss  the  appeal  are,  that  the  right  to  office 
is  involved,  and  in  such  oases,  when  an  appeal  is  taken,  it  should 
be  made  returnable  in  ten  days  after  the  rendition  of  the  judgment 
appealed  from  in  conformity  with  law ;  that  the  judgment  of  the 
lower  court  in  this  case  was  signed  September  20, 1873 ;  that  on  the 
twenty-second  of  the  same  month  the  appellants  by  motion  in  open 
court  applied  for  and  obtained  an  appeal  returnable  on  the  first 
Monday  of  November,  1873; 
Held — That  the  motion  to  dismiss  the  appeal  must  prevail. 

State  of  Louieiana  ex  rel.  Slack  et  al.  v.  j^.  A,  EaU,  58. 
3*  The  policy  of  the  law  in  requiring  appeals  in  cases  involving  the 
right  to  office  to  be  made  returnable  in  ten  days  after  rendition  of 
judgment,  is  obviously  to  have  such  cases  determined  speedily  and 
with  the  least  possible  delay.    This  requirement  of  the  law  must 
therefore  be  construed  strictly. 
The  illegality  of  the  return  is  not  obviated  from  the  fitot  that  the  ap- 
pellate court  was  not  in  session  when  the  judgment  was  rendered 
and  not  to  convene  again  until  the  first  Monday  of  November. 
Had  the  appeal  been  made  returnable  within  teu  days  as  the  law  re- 
quires, the  appellant  would  not  have  lost  his  right  of  being  heard 
on  appeal  as  soon  thereafter  as  the  court  should  be  in  session.  Ibid. 

4.  Where  an  application  is  made  for  the  revision  of  a  judgment  for 
five  hundred  dollars  and  costs  of  suit,  this  court,  of  its  own  motion 
must  dismiss  the  appeal  on  -account  of  a  want  of  jurisdiction 
raiume  matma, 

B.  C.  OgUtiby  v.  WiOiam  B,  Helm,  61. 

5.  In  order  to  determine  the  jurisdiction  of  the  court,  the  amount  in 
dispute  at  the  time  the  suit  was  filed,  alone  must  be  considered. 
Costs,  subsequently  accruing,  can  not  be  estimated  so  as  to  give 
this  court  jurisdiction.  Ibid, 

6.  An  action  not  revisable  by  an  appeal  is  not  revisable  in  this  court 
by  an  action  of  nullity,  or  by  an  appeal  from  the  judgment  in  the 
action  of  nullity.  Ihid. 
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7.  This  court  notliaving  jarisdiotion  of  a  jadgment  because  the  mat- 
ter  ID  dispute  did  not  exceed  five  hundred  dollars,  has  no  jurisdic- 
tion to  revise  it  in  either  of  the  modes  prescribed  by  the  Code  of 
Practice.  Ibid, 

6.  The  appeal  in  this  case  must  be  dismissed,  because  the  thing  de- 
manded is  a  sum  of  money  less  than  five  hundred  dollars,  although 
the  appellant  contends  that  the  court  has  jurisdiction,  on  the 
ground  that  the  demand  grows  out  of  a  contract  between  the 
plaintiff  and  the  city  of  New  Orleans-  for  grading  and  shelling  a 
long  street,  costing  several  thousand  dollars,  and  that  the  validitr 
of  the  contract  is  involved. 
The  obligation  of  the  defendant  sought  to  be  enforced  involves  only 
the  sum  of  two  hundred  and  sixty-seven  dollars  and  seventy- 
seven  cents.  To  this  extent  only  the  contract  in  question  concerns 
him.  The  inquiry  here  is  not  as  to  the  obligations  of  other  front 
proprietors.    James  J,  G*Hara  v.  Sueeeasion  of  John  Davidson,  76. 

9.  The  question  in  this  ease  is  whether  the  judge  a  quo  had  the  right 
to  refuse  a  suspensive  appeal. 
ThiB  is  not  the  oaf>e  of  a  contest  as  to  which  of  several  applicants 
shall  be  appointed  administrator  of  a  succession,  where  the  neces- 
sity of  an  administration  is  not  questioned,  and  where  the  ap- 
pointment under  the  law  takes  effect  notwithstanding  an  appeal. 
The  question  is  whether  there  was  any  necessity  for  an  administra- 
tion at  all.    From  a  judgment  deciding  this  against  them,  the 
heirs  had  a  right  to  a  suspensive  appeal  to  this  court. 
State  ex  rel.  Heirs  of  Oee  v.  The  Parish  Judge  of  Claiborne,  122. 

10.  It  is  weU  settled  that  want  of  citation  of  appeal  will  be  cured 
where  the  appellee  appears  and  contests  the  ease  on  any  other 
ground.  Befner  y.  Hesse  d  Verges^  148. 

11.  A  rule  by  relator  was  taken  in  the  court  a  qua  to  show  cause  why 
her  opposition  to  the  homologation  of  the  report  of  certain  ex- 
perts should  not  be  maintained,  and  an  order  of  sale  be  rescinded. 
On  trial,  the  opposition  was  dismissed,  and  the  application  to  re- 
scind the  sale  discharged.  The  judge  a  quo  refused  to  grant  an 
appeal.  Among  other  reasons  for  it  he  alleged  that  these  orders 
are  merely  interlocutory,  and  can  not  operate  an  irreparable  in- 
jury. This  is  an  error.  The  fiEUsts  are  such  as  to  entitle  relator  to 
an  appeal. 

State  ex  reh  Mary  B,  Caldwell  v.  The  Judge  of  the  Fourth  Dietriet 
Court,  Parish  of  Orleans ,  161. 

12.  The  right  of  a  garnishee  to  appeal  for  his  own  protection,  has 
often  been  recognised  by  this  court. 

Patrick  Halpin  v.  John  L,  Barringer —  W.  Woe^er^  €farmsheef  170. 
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13.  It  IB  not  necessary  that  the  appellant  should  sign  the  appeal  bond ; 
but  an  appeal  granted  to  Elizabeth  McQueen  and  others  can  not 
be  perfected  by  an  appeal  bond  signed  by  M.  McQueen,  as  princi- 
pal, and  C.  B.  Austin ,  as  security.  The  surety  of  M.  McQueen  can 
not  be  regarded  as  the  surety  of  Elizabeth  McQueen. 

Succession  of  William  Bichardson — Opposition  of  Blieabeih 
McQueen  et  ah,  187. 

14.  When  the  judge  fixed  no  amount  for  the  appeal  bond  and  a  sus- 
pensive appeal  was  granted  on  giving  bond  conditioned  according 
to  law,  the  appeal  will  be  dismissed.  The  amount  of  the  appeal 
bond  is  not  sufficient  for  a  suspensive  appeal,  and  it  will  not  do 
for  a  devolutive  one,  because  it  was  not  for  an  amount  fixed  by 
the  judge.         Bridget  Bockel  et  ah  v.  Joseph  Budman  et  ah,  208. 

15.  Where  the  defendant  in  substance  confessed  judgment  for  the 
greater  part  of  the  debt,  leaving  in  contestation  only  the  sum  of 
two  hundred  and  seventy-five  dollars,  an  amount  not  within  the 
jurisdiction  of  the  appellate  court,  the  motion  to  dismiss  the  ap- 
peal must  prevail. 

(7.  B.  Oirnrdey  dt  Co.  v.  The  City  of  New  Orleans,  291. 

16.  The  order  of  the  court  a  qua  dissolving  the  injunction  in  this  case 
is  one  which,  in  the  opinion  of  this  court,  might  work  an  irrepara- 
ble injury  to  the  relator;  therefore  the  relator  had  aright  to  ap 
peal  from  it.    The  judge  below  erred  in  dissolving  the  injunction. 

State  of  Louisiana  ex  reh  John  T.  Hayes  v.  The  City  of  New  Or- 
leans,  304. 

17.  All  the  objections  urged  in  this  case  as  grounds  for  dismissing  the 
appeal,  except  the  last,  were  waived  by  failing  to  file  the  motion 
within  three  days  after  the  return  day. 

As  to  the  last  objection  referred  to^which  is  that  all  the  parties 
interested  in  the  judgment  have  not  been  made  parties  to  the  ap- 
peal, it  is  untenable.  There  is  in  the  record  an  order  for  an  appeal 
granted  on  motion  in  open  court,  and  the  bond  is  executed  in  favor 
of  the  clerk.    Alt  the  parties  who  have  not  appealed  are  appellees. 

Biehard  Francis  v.  WilUam  Lavine  et  als,,  311. 

18.  The  fact  that  only  one  of  the  non-resident  parties  executed  an 
appeal  bond  under  an  order  in  favor  of  all,  can  not  invalidate  the 
appeal  taken  by  him.  Those  who  are  not  appellants  are  appellees, 
and  the  appellant  has  the  right  to  prosecute  his  appeal,  which  is 
regularly  taken,  although  his  co-defendants  may  acquiesce  in  the 
judgment  3  nor  is  it  impossible  to  declare  the  judgment  null  and 
inoperative  as  to  the  appellants,  and  leave  it  undisturbed  as  to 
the  others  against  whom  it  is  rendered. 

One  judgment  debtor  has  the  right  to  be  relieved  from  an  erroneous 
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judgment,  although  his  oo-debtora  in  the  judgment  do  not  see 
proper  to  complain.  The  non-aotion  of  one  does  not  proTent 
another  from  acting. 
The  exception  to  the  jurisdiction  of  the  court  below,  raUons  tnoterw, 
should  have  been  sustained,  the  interest  of  the  plaintiff  being  less 
than  five  hundred  dollars.  Plaintiff  has  no  greater  right  to  aonal 
or  injoin  in  this  proceeding  the  bonds  issued  by  the  police  jniy  of 
the  parish  of  Concordia,  than  if  he  were  resisting  the  payment  of 
his  tax  levied  to  pay  the  interest  on  the  bonds,  and  as  his  whole 
tax,  set  forth  in  his  petition,  does  not  exceed  Ave  hundred  doUan, 
the  district  court  did  not  have  jurisdiction  of  his  demand. 
George  L.  Walton  v.  Police  Jwry^  parish  of  Concordia  ei  ale,,  355. 

19.  Where  the  parties  who  claimed  liens  under  the  law  granting  a 
privilege  to  mechanics  being  cited,  to  enable  them  to  establisli 
their  claims  and  receive  their  pro  rata  of  the  amount  deposited, 
appeared  and  contested  with  the  plaintiff,  it  matters  not  whether 
some  of  the  parties  received  a  judgment  for  the  whole  of  their 
claims  or  not.    An  appeal  will  lie  from  the  judgment. 

WilUam  (yHem  v.  A.  B.  Qouldy  et  aie.,  371. 

20.  Where  the  issue  made  by  a  rule  to  show  cause  was,  whether  a 
judgment  rendered  against  the  succession  administered  by  the  re- 
lator should  be  paid  and  satisfied  out  of  the  individual  estate  of 
the  administrator,  on  the  ground  that  the  administrator  refused  or 
neglected  to  pay  it  out  of  the  funds  of  the  estate,  and  that  he  failed 
or  refused  to  file  an  account  of  his  administration ;  and  where  the 
decision  was  that  execution  issue  against  the  individual  proper^ 
of  the  administrator,  to  be  seized  and  sold  to  satisty  the  judgment 
against  the  succession,  it  is  clear  that  the  right  of  appeal  lies  ttom 
such  a  decision. 

State  of  Louieiana  ex  rel.  L,  C.  Baeb^rry  v.  Farieh  Judge  of  Hk^ 
Parish  of  Bossier,  385. 

21.  The  motion  to  dismiss  must  be  overruled.  The  bond  being  for  the 
amount  fixed  by  the  judge  a  qw>  is  therefore  sufficient  to  maintain 
the  appeal. 

John  Hughes  and  Wife  v.  Oharles  F.  Oaruthors.    Mrs.  Ann  IL 
ffenneUf  Third  Opponent,  530. 

22.  Judgment  having  been  rendered  against  both  defendants  in  this 
suit  by  an  heir  against  her  tutor,  who  was  also  administrator,  and 
his  surety  on  the  two  bonds,  the  surety  alone  appealed.  The 
tutor  and  administrator  being  an  appellee,  the  prayer  of  the  plain- 
tiff, the  other  appellee,  to  amend  the  judgment  against  him,  can 
not  be  entertained. 

The  question,  raised  on  the  merits,  that  the  plaintiff,  being  a  mar- 
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ried  woman,  was  not  authorized  by  her  husband  to  bring  this  eait, 
must  be  considered  as  settled  between  the  parties  by  the  decision 
CD  the  motion  to  dismiss  the  appeal,  which  was  made  on  the  ground 
of  want  of  proper  parties — ^the  husband  not  having  been  joined  in 
the  petition  of  appeal.  The  suit  having  been  commenced  by  the 
wife,  assisted  by  her  husband,  citation  of  appeal  to  her  was 
sufficient.  Mrs*  A,  E,  DebUtne  v.  F,  Levasseur  et  a{.,  541. 

23.  The  surety  on  the  injunction  bond  being  condemned  to  pay  no 
damages,  has  manifestly  no  interest  in  the  appeal  which  the  plain- 
tiff has  taken,  the  court  a  qua  having  dismissed  the  suit  on  the  ex- 
ception of  no  cause  of  action^  and  the  injunction  being  dissolved 
without  damages,  reserving  to  defendant  the  right  to  claim  the 
same  on  a  separate  action  on  the  bond. 

The  decision  of  this  court  in  this  appeal  can  in  no  manner  affect  the 
surety  on  the  injunction  bond,  wherefore  it  would  be  a  vain  thing 
to  make  him  a  party  to  the  appeal. 

Caroline  Eiehardson,  wife  of  A.  Piseros^  v.  E.  B.  Chevalley  et 
ali,,  551. 

24.  The  court  below  having  made  an  order,  in  a  proceeding  to  which 
the  defendant  was  not  a  party,  appointing  the  plaintiff  provisional 
administrator  of  the  succession  of  defendant's  father  in  the  place 
of  said  defendant,  the  executrix  thereof,  and  putting  him  in  pos- 
session of  the  property  thereto  belonging,  the  defendant  took  a 
rule  against  the  plaintiff  to  set  aside  this  interlocutory  order  on 
the  ground  that  it  was  improvidently  granted  and  not  warranted 
by  law.    The  plaintiff  appeals  from  the  setting  aside  of  the  order. 

The  plaintiff  can  suffer  no  irreparable  injury  by  the  decree  from 
which  he  has  appealed.  It  simply  revokes  an  order  disturbing  the 
defei^dant's  possession  of  the  property  of  her  father's  estate  and 
permits  her  to  continue  to  discharge  the  duties  of  executrix  of  the 
succession  until  the  suit  is  tried,  and  it  is  determined  whether  she 
shall  be  removed  from  office  or  not.  Whether  her  administration 
pending  the  suit  will  be  beneficial  or  injurious,  is  a  qaestion  which 
concerns  the  heirs  and  creditors,  but  it  is  a  matter  in  which  the  pub- 
lic administrator  has  no  interest.  The  appeal  must  be  dismissed. 
Suoeeseion  of  John  K.  Elgee.  E,  T.  Barker,  Puhlie  Admi/nieira- 
tor  V.  Bessie  Elgee  Cfaussen,  Executrix^  553. 
25.  The  defendant's  petition  of  appeal  prays  that  £.  Newman  &  Co., 
be  cited  through  RaoulJumonville,  liquidator,  to  answer  the  ap- 
peal, and  accordingly  citation  was  only  served  on  Jumonville.  £. 
Newman  was  not  cited,  although  he  had  an  interest  in  sustaining 
the  judgment.  The  fault  is  imputable  to  the  appellant.  Of  the 
court's  own  motion  the  appeal  is  dismissed. 

E,  Newman  dt  Co.  v,  L.  H.  Levy,  573. 
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26.  There  are  not  safficient  catiseB  to  dismias  the  appeal  on  the 
grounds :  That  the  certificate  of  the  clerk  is  too  eompreheoaiye ; 
that  the  appellant  proceeded  by  rale  to  set  aside  the  order  diasolT- 
ing  the  injunction  before  petition  and  order  of  appeal ;  and  that 
the  suit  is  still  pending  on  the  merits  in  the  district  court. 

Even  if  the  certificate  of  the  clerk  conld  be  regarded  as  defecti?e, 
because  it  embraced  more  than  is  necessary,  that  is  no  cause  for 
the  dismissal  of  an  appeal. 

It  is  manifest  that  the  injunction  in  this  case  should  not  have  b«eii 
set  aside  on  bond,  as  the  plain tiflf  in  injunction  had  alleged  and 
sworn  that  the  sale  would  work  him  an  irreparable  injury.  The 
order  setting  aside  the  injunction  must  be  annulled. 

Arthur  Simon  v.  Charles  E,  Walker  and  Sheriff,  603. 

27.  As  to  the  sufficiency  of  the  proof  to  sustain  the  charge  of  murder 
against  the  defendant,  this  court  can  not  revise  the  judgment,  be- 
cause its  appellate  jurisdiction  is  limited  to  questions  of  law. 

State  of  Louisiana  v.  Ogeme  Fruge,  604. 

28.  PlaintfTs  have  failed  to  allege  or  show  the  amount  of  their  interest 
as  taxpayers  in  the  matters  involved  in  this  suit,  and  hence  the 
motion  to  dismiss  this  appeal  for  want  of  jurisdiction  must  pre- 
vail. 

The  simple  allegation  that  the  acts  complained  of  will  cause  the 
plaintiffs  damage  to  the  amount  of  more  than  five  hundred  dollars 
does  not  show  such  interest  as  to  give  this  court  jurisdiction. 
T,  S.  Dugan  et  ah  v.  Police  Jury  of  the  Parish  of  St  Charles  et 
als.,  673. 
29*  In  this  instance  the  application  for  an  appeal  was  made  in  writing, 
and  the  time  for  the  return  thereof  by  the  judge,  was  the  day  asked 
for  by  the  appellants.    If  they  erred,  the  error  was  their  own,  and 
they  must  bear  the  consequence  thereof. 

Citizens'  Bank  of  Louisiana  v.  J7.  Buiy,  747. 
See  Bonds,  No.  1 — State  ex  rel.  Taylor  v.  Judge  of  the  Superior 

IHstriot  Court,  65. 
See  Offices  and  Officers,  No.  6 — d'amer  v.  Broumj  272. 
See  Pleadings,  No.  5 —  Whetstone  v.  Bawlins,  474. 
See  Injunction,  No  17 — State  ex  reL  Van  Norden  v.  Judge  of 
the  Superior  District  Court,  550. 

ATTORNEY  GENERAL. 

See  Offices  and  OfficIerSi  No.  4 — State  of  Louisiana  v.  George 
Bussell,  68. 

ATTORNEY'S  PEES. 

See  Seizures  and  Sales,  No.  15 — Soeha  v.  Bendldo,  500. 
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ATTACHMENT. 

1.  In  the  jarispradence  of  this  State  the  writ  of  attachment  is  con- 
sidered a  harsh  remedy,  and  should  not  be  granted,  except  where 
the  creditor  is  clearly  entitled  to  it.  The  evidence  in  this  case 
does  not  make  it  clear  that  the  defendant  was  about  to  convert  his 
property  iuto  money  or  evidences  of  debt  with  the  intent  to  place 
it  beyond  the  reach  of  his  creditors,  as  alleged,  and  as  the  law 
prescribes.  Buaaey  i&  Co,  v.  J.  A.  EothachUds^  258. 

2.  The  attachment  in  this  case  was  improperly  dissolved.  The  de- 
fendant having  been  sued  on  an  undisputed  debt,  transferred  his 
plantation  upon  which  he  was  living,  in  the  fall,  before  gathering 
a  growing  crop,  and  just  as  a  judgment  by  default  was  about  to 
be  made  final.  He  transferred  it  in  part  payment  of  a  debt  due 
another  creditor,  and  though  he  received  cash  enough  to  discharge 
the  debt  sued  upon,  he  failed  and  refused  to  apply  any  part  of  the 
money  to  the  payment  of  the  debt ;  and  shortly  after  this  transfer 
he  removed  to  Texas.  These  acts  authorize  the  belief  that  he 
transferred  bis  property  with  a  fraudulent  intent,  and  justified  the 
attachment.  Goodwell  (&  Webb  v.  A.  F,  Minckew,  621. 

3.  The  plaintiffs  purchased  in  January,  1872,  from  one  Bobert  Stot- 
hard,  a  certain  section  of  land  with  the  improvements  thereon. 
Joseph  Stothard  was  employed  to  hold  possession  for  plaintiffs. 
During  the  same  month  the  place  and  improvements  were  attached 
at  the  suit  of  Laura  Stevens  against  said  Bobert  Stothard  and 
taken  possession  of  by  the  sheriff  who  appointed  Laura  Stevens 
herself  as  keeper,  and  she  employed  Abercrombie,  the  defendant 
to  take  charge  of  the  place  as  her  agent.  The  seizure  was  subse- 
quently released  by  order  of  Mrs.  Stevens,  the  plaintiff  in  the  at- 
tachment suit.  The  sheriff  made  his  return  accordingly,  and  gave 
an  order  to  the  custodian  under  him  to  cease  his  duties  as  such. 
One  of  the  plaintiffs  thereupon  demanded  possession  of  the  de- 
fendant who  retused  to  comply  with  the  demand.  The  defendant 
being  in  possession  jpro  hoc  vice  as  keeper  under  the  sheriff,  it  was 
clearly  out  of  his  power  to  acquire  a  possession  adverse  to  the 
plaintiffs'  rights. 

Title  does  not  come  into  view  when  the  question  is  purely  one  in- 
volving the  right  of  possession. 

Chaffee,  Shea  &  Loye  v.  George  B.  Abercrombie^  685. 

4.  When  there  is  no  garnishment  the  actual  seizure  of  the  property 
is  alone  the  basis  of  the  attachment  and  jurisdiction  of  the  court. 
It  is  the  duty  of  the  sheriff  to  take  the  property  into  actual  pos- 
session. If  it  be  a  plantation,  it  remains  sequestered  in  his 
custody  until  the  sale,  and  he  may  appoint  a  keeper. 

J,  H.  Scott  V.  D.  C.  Davis  et  al.^F.  B.  Davis,  Gamiahee,  688. 
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5.  H.  Scott,  one  of  the  defendants;  was  a  non-retident  and  was  not 
cited.  The  rale  which  he  took  to  set  aside  the  attachment  on  the 
supplemental  petition  was  not  an  appearance  subjecting  him  to 
the  jnriBdiction  of  the  court  on  the  merits.  He  was  not  represent- 
ed by  an  attorney  ad  hoe  appointed  by  the  court,  and  the  judg- 
ment maintaining  the  attachment  of  his  property  was  erroneous. 

The  reconTontioDal  demand  of  the  defendant  Maries  was  not  passed 
upon  in'  the  judgment.    It  was  an  irregularity. 

JB.  O.  Meritz  et  al  v.  JJ.  Maris  et  al.,  740. 

6.  Brady,  a  resident  of  Arkansas,  proposed  to  Phelps  &  Co.,  residing 
in  New  Orleans,  to  ship  them  thirty  bales  of  cotton,  H  they  woald 
furnish  him  fifteen  hundred  dollars  in  money  and  send  him  certain 
merchandise.  The  proposition  was  accepted  and  the  contract  was 
then  formed.  It  was  a  sale  of  personal  property  perfected  in 
Louisiana  only  by  delivery.  Before  the  delivery,  either  actually 
or  constructively,  the  cotton  was  attached.  Neither  the  cotton 
nor  the  bill  of  lading  was  delivered  prior  to  the  service  under  the 
attachment.  Therefore  the  attachment  must  be  maintained  as 
good  and  valid. 

Oeorge  W,  Bancker  dk  Co.  v,  John  and  Hugh  Brady ^  and  EvertU 

Lane  dk  Co,  v.  John  and  Hugh  Brady,  amsolidated^  749. 
See  Seizures  and  Sales,  No.  4,  5 — Joseph  Hoy  d  Co.  v.  Eaton 

dt  Barstow  and  Sheriff,  169. 
See  Husband  and  Wife,  No.  16 — Wilson  v.  Chaleron  et  dl.  641. 
See  Bonds,  No.  14 — LetHn  et  als.  v.  Lcu^  et  als.,  270. 
See  Practice,  No.  10 — Poutz  v.  Beggio,  305. 
AUCTIONEER. 

1.  An  auctioneer  is  not  the  party  to  retain  and  pay  out  succession 
funds  under  order  of  court.  He  is  to  return  his  sale  and  its  pro- 
ceeds to  the  court,  and  the  representative  of  the  succession  is  to 
make  a  distribution  in  court  according  to  law  and  the  rights  of  all 
creditors  settled  contradictorily. 

Myra  F.  Minor  v.  James  L.  Barker,  Auctioneer,  et  als.,  160. 

2.  This  is  an  action  against  an  auctioneer  and  his  surety  on  his  bond 
for  dnties  on  sales. 

The  surety  should  hardly  be  heard  to  make  such  a  defense  as  the  ooe 
set  up  in  this  case — which  is,  that  the  bond  was  not  legal  at  tbe 
time  of  the  defalcation  alleged  against  the  principal,  because  said 
principal  had  not  taken  out  the  license  and  the  oath  required  by 
law. 

Considering  that  the  principal  is  proved  to  have  acted  as  auctioneer 
and  made  repeated  settlements  under  oath,  as  required  by  law, 
with  the  Auditor,  showing  the  amount  claimed  to  be  due  the  State, 
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it  is  to  be  presamed,  aa  agaioBt  the  aurety,  tbat  lie  complied  in 
other  reapeota  with  the  law. 
The  preaoription  of  ene  and  two  yeara,  baaed  00  the  act  of  1869,  p. 
45,  second  section,  does  not  apply.  This  statute  is  not  understood 
to  release  sureties  from  any  liability  existing  at  the  date  of  ita 
passage.  StaU  of  Louisiana  v.  John  0.  Blohm  ei  dU.,  538. 

AUDITOB  OP  STATE. 

SsB  Etidknge,  No.  25 — State  v.  Succession  of  Masters^  268. 

BANQUETTES. 

1.  According  to  the  twenty-fourth  aection  of  the  present  charter  of 
the  city  of  New  Orleans,  when  one-fourth  of  the  front  proprietors 
petition  for  the  banquetting  of  the  sidewalks,  if  a  m^ority  of  the 
front  proprietors  along  said  streets  fail  to  object  to  the  request  of 
the  said  petitioners  by  a  written  petition  addressed  to  the  Council, 
they  are  presumed  to  haye  assented  to  the  demand  of  the  petition, 
and  they  should  be  bound  by  a  contract  entered  into  in  accordance 
with  said  petition,  to  make  the  banquettes  which  they  were  legally 
bound  to  make. 

2,  The  plaintiff's  contract  with  the  city  of  New  Orleana  did  Bot  em- 
brace the  work  for  which  payment  is  sought  in  this  suit,  and  the 
defendant  was  making  the  improyement  himself  with  the  assent  of 
the  city  authorities,  when  he  was  interfered  with  by  the  plaintiff 
officiously  completing  the  work  defendant  had  begun,  in  despite  of 
his  opposition. 

There  may  be  hardship  inyolyed  in  the  result  which  enriches  the  pro- 
prietor at  the  plaintiff's  expense,  but,  howeyer  it  may  or  should 
recommend  itself  to  the  conscience  of  the  proprietor,  it  is  a  hard- 
ship of  the  plaintiff's  own  seeking,  which  can  not  be  judicially 
remedied.  James  J,  CPHara  y.  John  Krantz,  504. 

The  eyidence  showing  that  the  work  was  weU  done  and  that  the 
price  charged  was  reasonable,  it  would  be  repugnant  to  eyery  prin- 
ciple of  law  and  equity,  to  permit  the  plaintifb  to  enrich  them- 
selyes  at  the  expense  of  others. 

The  law,  when  it  speaks  of  one-fourth  of  the  proprietors  upon  whose 
petition  the  City  Council  is  to  act,  refers  to  the  owners  of  property 
fronting  on  the  portion  of  the  street  to  be  payed,  and  in  whose 
front  the  banquetting  is  to  be  made. 

The  constitutional  objection  to  the  twenty-fonrh  section  of  the  city 
charter,  on  the  alleged  ground  that  it  imposes  a  tax  which  is  not 
equal  and  uniform,  is  not  well  taken.  The  court  does  not  under- 
stand that  any  tax  is  imposed  by  said  section,  in  the  technical 
sense  of  the  word.  It  merely  requires  each  proprietor  to  pay  for 
his  banquettes,  and  authorizea  them  to  indicate  when  the  banquette 
50 
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shall  be  made  and  the  character  thereof ;  and,  in  doing  this,  the 
Legislatnre  does  not  violate  any  provision  of  the  constitation. 
Rermann  DaiUel  et  dla.  v.  City  of  New  Orleans^  Page  dt  Co., 
et  afo.,  1. 
BATTURE. 

1.  This  sait  can  not  be  maintained  under  the  provisions  of  art  509^ 
C.  C.  and  section  318,  of  the  Revised  Statates,  on  which  plaintiff 
relies  in  claiming  the  batture  to  which  she  alleges  to  be  entitled, 
inasmuch  as  she  is  not  a  riparian  proprietor  and  does  not  even  own 
the  soil  situated  on  the  edge  of  the  water. 

Mr$.  Wm.  A.  M.  Winter  v.  City  of  New  Orleans,  310. 
BILLS  OF  LADING. 

1.  When  cotton  is  on  board  of  a  ship  and  under  bills  of  lading  when 
seized,  it  must  be  considered  as  under  the  control  of  the  master  of 
the  ship,  and  the  master  holds  it  subject  to  the  owners  of  the  bilU 
of  lading — who  are  the  interveners  in  this  case. 

B.  M.  HorreU  dk  Go.  v.  E.  N.  Parish,  6. 

2.  There  is  no  validity  in  the  allegation  that  the  title  of  defendants 
is  not  complete,  because  the  bill  of  lading  is  not  perfect,  inasmuch 
as  when  the  bill  calls  for  cotton  *'  as  marked  in  the  margin,"  there 
are  no  such  marks.  There  was  nothing  suspicious  in  the  transac- 
tion, and  the  intervenors  may  be  considered  as  sufficiently  pra- 
dent  when  they  treated  on  the  pledge  of  the  bill  of  lading.  Ihid, 

3.  A  bill  of  lading  is,  after  all,  only  the  evidence  of  a  contract  to  de- 
liver  property  at  a  certain  point,  and  it  is  not  the  marks  on  the 
margin  therein,  or  on  the  property  shipped,  which  give  life  to  the 
obligation.  The  marks  are  given  only  for  the  convenience  of 
identification.    But  in  this  case  there  is  no  question  of  identity. 

Ihid, 

4.  Another  fatal  bar  to  plaintifiPs  right  to  recover,  is  the  want  of  reg- 
istry of  their  privilege,  if  they  were  entitled  to  one.  The  law 
grants  a  privilege  for  five  days.  The  sale  was  recorded  eight  days 
after  this  suit  was  instituted.  Therefore,  plaintiffs  had  lost  their 
privilege  as  to  the  intervenors.  Ibid, 

5.  The  material  facts  in  this  case  are  as  follows :  The  plaintiffs  were, 
in  1871  and  1872,  the  commission  merchants  and  factors  of  Wilkin- 
son, who  owed  them  in  April,  1872,  about  $18,000  evidenced  by 
two  notes  secured  by  mortgage,  at  which  date  their  payment  was 
extended  to  first  of  February,  1873.  A  pledge  of  other  notes  and 
another  mortgage  were  given  to  secure  the  said  indebtedness  and 
the  advances  to  be  made  lor  the  crop  of  1873,  to  the  amount  of 
f  12,000^  the  planter  obligating  himself  to  ship  the  crop  of  that  year 
and  each  subsequent  year,  if  necessary,  to  pay  the  said  sums  with 
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interest,  and  all  commissioDfi,  expenses,  etc.  In  December,  1872, 
the  shipment  in  qaestion  made  of  hogsheads  of  sugar  and  barrels 
of  molasses,  marked  with  the  initials  of  plaintiffs,  but  without  any 
special  instructions  from  Wilkinson.  The  plaintiffs  received  the 
bill  ot  lading  early  on  the  morning  of  the  day  of  its  arrival.  A 
few  hours  afterwards,  on  the  same  day,  the  sheriff  of  the  parish  of 
Orleans,  with  a  fi.  fa.  from  the  parish  of  Plaquemines,  in  the  suit 
of  D.  and  J.  D.  Edwards  v.  Wilkinson^  leent  aboard  of  the  steam- 
boat and  seized  the  said  sugar  and  molasses  as  the  property  of  the 
said  Wilkinson.  Whereupon  the  plaintiffs  claiming  the  custody 
and  control  of  the  said  property  to  the  exclusion  of  Wilkiu son's 
creditors  and  as  exempt  from  seizure  by  them,  took  an  injunction. 
The  court  thinks  that  the  property  belonged  to  Wilkinson,  the  ship- 
per, and  that  his  creditors  might  seize,  subject  to  the  rights  of  the 
consignees  to  be  settled  contradictorily  with  the  seizing  creditors, 
inasmuch  as  the  consignees  were  the  agents  of  the  shipper,  and 
their  constructive  possession  under  the  bill  of  lading,  did  not  give 
them  an  ownership,  nor  exempt  the  property  from  the  pursuit  of 
the  creditors  of  the  owner,  either  by  actual  seizure  under  the  fi. 
fa.,  or  by  the  garnishment  process.  The  latter  mode  is  not  exclu- 
sive. Either  may  be  resorted  to  according  to  circumstances. 
The  injunction  was  not  the  remedy  to  which  the  plaintiffs  were  en- 
titled. The  sheriff  should  have  proceeded  with  the  sale,  leaving 
the  plaintiffs  and  defendants  to  settle  their  respective  rights  to  the 
proceeds. 

Chaffraix  d  Agar  v.  W.  P.  Harper,  Sheriff,  and  D.  i&  J.   D. 
Edwards,  22. 

See  Privilege,  No.  5 — Olover  d  Odenhall  v.  Q.  B.  Shute,  350. 
BILLS  OF  EXCEPTIONS. 
1.  Where  the  judge  a  quo,  on  a  rule  to  show  cause,  answered:  that 
several  days  after  the  rendition  of  the  judgment  by  the  jury,  the 
defendant's  counsel  importuned  him  to  sign  a  document  tendered 
to  him  as  a  bill  of  exceptions;  that  respondent  refused  to  sign  the 
document  presented,  because  it  was  not  a  bill  of  exceptions;  that 
bills  of  exceptions  can  only  be  taken  in  civil  cases  during  the 
trial ;  that  they  must  show  upon  their  face  that  they  were  signed 
at  the  trial,  and  that  no  bill  of  exceptions  will  lie  after  the  trial 
and  rendition  of  a  verdict ;  that  the  counsel  of  the  defendant  on 
the  Saturday  previous  to  the  Monday  on  which  the  verdict  of  the 
jury  was  rendered,  did  not  ask  to  be  allowed  a  bill  of  exceptions 
to  the  action  of  the  court ; 
Held — That  the  respondent,  in  the  main,  assigned  reasonable  cause 
for  declining  to  sign  the  bill  of  exceptions. 

State  of  Louisiana  ex  reh  Oarthwaite,  Lewis  <&  Miller  v.  The  Judge 
of  the  Fourth  District  Court,  parish  of  Orleans^  66. 
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2.  The  defendants,  except  one,  who  has  not  appealed  with  the  rest, 
pleaded  certain  exceptions  and  answered  to  the  merits.  The  case 
was  snbmitted  to  the  jndge  on  the  merits,  without  his  being  pre- 
▼ionsly  required  to  dispose  of  the  exceptions.  The  mle  is  that 
the  exceptions  are  considered  as  abandoned  in  sach  a  contingency. 

This  mle  is  not  inapplicable  because  the  defendants  were  not  present 
at  the  trial.  If  they  desired  their  exceptions  passed  upon  by  the 
court  it  was  their  duty  to  be  present,  to  urge  it,  before  the  case 
was  taken  up  on  its  merits. 

Buihard  Frances  v.  Lavime  et  al.,  311. 

3.  When  default  was  entered  and  confirmed  in  this  case,  exceptions 
filed  in  due  time  were  pending  and  not  disposed  of.  This  was 
irregular  and  entitles  the  defendant  to  a  reversal  of  the  judgment, 
and  an  opportunity  to  be  heard  on  his  exceptions. 

State  of  Loumana  v.  Franme  VcMeite^  730. 
See  Pbacticb  No.  6 — Denauvion  v.  Bebeooa  MeNighty  74. 
BILLS  AND  PROMISSORY  NOTES. 

1.  Plaintiff  claims  to  be  the  owner  of  certain  notes  which  were 

* 

placed  by  his  agent  into  the  hands  of  Dacros,  a  broker,  to  be  sold 
by  him,  and  which  he  avers  that  Ducros  illegally  pledged  to  the 
defendant  as  security  for  a  debt  of  his  own. 

That  Ducros  owed  the  bank  when  the  notes  were  put  in  its  posses- 
sion can  not  be  disputed ;  that  they  were  given  to  secure  its  in- 
debtedness is  established;  and  that  the  bank  had  the  right  to  re- 
ceive them,  is  equally  clear.  The  lawful  possession  of  (he  notes 
by  Ducros  can  not  be  questioned.  Being  the  lawful  possessor,  he 
was,  as  to  third  parties,  the  owner.  Being  the  apparent  owner, 
he  could  dispose  of  them ;  if  he  saw  fit  to  place  them  in  the  hands 
of  the  bank  in  extinction  of,  or  as  a  security  for,  a  lawfal  debt, 
the  bank  had  the  right  to  receive  them,  and  they  must  remain 
with  the  bank  until  its  debt  is  paid.  The  responsibility  is  from 
Ducros  to  his  principal ;  and  not  from  the  bank  to  the  party  who 
claims  that  Ducros  cheated  him. 

The  burden  of  proof  was  on  the  plaintiff  to  prove,  as  he  alleged, 
that  the  bank  gave  no  valuable  consideration  for  the  notes;  that 
it  is  not  the  bona  fide  holder  thereof;  and  that  they  came  into 
the  possession  of  the  bank  in  an  illegal  and  unlawful  manoer. 
There  was  nothing  in  the  transaction  beyond  the  taking  by  the 
bank  of  security  for  the  payment  of  a  pre-existing  debt,  and  this 
it  was  authorized  by  law  to  do. 

Marco  Giovanovich  v.  Oitizena^  Bank  of  Iiouisiana,  15. 

2.  This  being  an  injunction  case  originating  in  a  suit  on  a  promissory 
note,  is  not  such  as  entitled  parties  to  a  trial  by  jury,  as  it  does 
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not  oome  under  tbe  exceptions  contained  iu  the  494th  article  of 
the  Code  of  Praeuce. 
More  than  a  year  having  elapsed  from  the  laat  payment  ot  interest 
to  the  institotion  of  this  snit,  the  usurious  payments  which  were 
expressly  imputed  by  the  parties  to  the  interest  can  not  now  be 
recovered  back,  nor  imputed  to  the  capital. 

James  MeCraeken,  Administrator  v.  James  Madison  WeUs,  31. 

3.  In  view  of  the  facts  detailed  by  plaintiff  himself,  showing  that  he 
and  his  family,  departing  trom  New  Orleans,  where  his  usual  resi- 
dence used  to  be,  lived  and  resided  during  the  war  within  the 
Confederate  lines,  it  is  evident  that  plaintiff  did  not  rc^side  in  New 
Orleans  on  the  sixth  oi  April,  1863,  the  time  of  the  protest  of  the 
note  on  which  he  appears  as  indorser,  and  that,  as  he  had  no 
known  place  of  residence,  the  notice  deposited  for  him  by  the 
notary  in  the  postofflce.  pursuant  to  the  act  of  1855,  was  sufficient 
to  fix  his  liability.      Samuel  Jamison  v.  J.  H,  Pothaus  et  als,,  63. 

4.  Besides,  the  plaintiff,  on  the  ground  that  he  did  not  know  he  was 
legally  released  by  the  want  of  notice,  can  not  be  permitted  to 
recover  the  sum  which  he  voluntarily  paid  as  a  eompramise  for  a 
larger  sum  claimed  of  him.  He  preferred  to  pay  this  sam  to  the 
hope  of  gaining,  balanced  by  tbe  danger  of  losing  the  Jaw  suit 
which  the  defendants  were  about  to  bring  against  him.  The  set- 
tlement or  transaction  has  a  force  equal  to  the  authority  of  the 
thing  adjudged.  Ibid. 

6.  When  a  note  is  negotiable,  it  is  competent  for  plaintiff,  in  his 
capacity  of  agent,  to  treat  the  instrument,  as  between  himself  and 
all  other  persons  except  his  principal,  as  his  own.  In  this  case 
the  defendants  have  shown  no  equitable  grounds  of  defense  they 
were  entitled  to  set  up  against  the  maker  of  the  note. 

Charles  Zapata  v.  Honorine  Oifreo  and  BUza  Bougere,  87. 

6.  There  is  no  law  which  requires  authentic  proof  of  the  identity  or 
existence  of  a  plaintiff  acting  sui  juris.  Whether  the  plaintiff  be 
a  corporation  or  a  private  association  of  persons  is  of  no  conse- 
quence, so  far  as  its  right  to  enforce  the  collection  of  the  note  it 
holds  is  concerned. 

First  National  Bank  of  Maeon  v.  B.  B.  dimmes,  147. 

7.  Where  the  note  is  made  payable  to  the  order  of  the  maker  who 
indorsed  it  in  blank,  and  the  mortgage  is  in  favor  of  any  holder 
or  holders  thereof,  and  the  note  is  identified  and  described  in  the 
act  of  mortgage,  no  other  proof  than  possession  is  necessary. 

The  plea  that  the  defendant's  title  to  the  land  purchased  and  for 
which  the  mortgage  note  was  given  is  not  perfect  for  the  whole, 
can  not  be  sustained.    He  does  not  allege  that  he  has  been  dis- 
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tnrbed  in  his  posaeBsion ;  that  he  has  been  sned ;  or  that  he  is 
threatened  with  a  suit  for  the  property.  Beudes,  the  parties  in- 
terested in  that  question,  who  were  called  in  warranty,  are  not 
before  this  conrt.  iMd. 

8.  The  defense  in  this  salt,  instituted  on  two  drafts  drawn  by  defend- 
ant, payable  to  his  own  order,  indorsed  by  himself,  and  accepted 
by  Scott  &  Jackson,  the  drawees,  is,  that  they  were  transferred 
after  maturity  and  form  a  part  of  unsettled  accounts  existing 
between  himself  and  the  drawees,  upon  a  fall  settlement  whereof 
their  drafts  would  be  found  to  be  paid. 

Being  in  the  possession  of  the  drawees  after  maturity,  the  drafts 
were  extinguished  either  by  payment  or  novation,  and  they  became 
mere  vouchers  for  the  amounts  charged  on  the  books  of  the  accept- 
ors against  the  defendant,  and  the  acceptors  could  not  resuscitate 
the  drafts  or  bills  of  exchange  by  reissuing  them  after  maturity 
and  after  they  bad  taken  them  up. 

Scott  &L  Jackson,  the  drawees  and  acceptors,  could  not  have  main- 
tained a  separate  action  on  those  drafts  after  having  carried  them 
through  their  accounts  current  with  the  drawer.  Their  only 
actiou  against  the  defendant  was  for  any  balance  due  on  the 
account  of  which  said  drafts  formed  a  part,  and  the  transferree  of 
Scott  &  Jackson  acquired  no  greater  right  than  they  had. 

Oearge  L,  Walton  v.  Henry  C,  Touny,  164. 

9.  The  note  sued  upon  in  this  case  was  deliberately  given,  and  was 
secured  by  mortgage.  No  fraud  is  alleged.  Whether  nsurioos 
int'Crest  was  included  in  it  or  not  is  immaterial  under  the  laws  of 
the  State. 

Besides,  after  several  partial  payments  had  been  subsequently  made, 
a  settlement  was  had,  and  the  defendants,  again  in  writing,  ac- 
knowledged themselves  to  bo  indebted  to  the  plaintiff  in  the  sum 

claimed. 

John  J.  Carruth  v.  CarUr  &  Brother,  331. 

10.  Robertson,  the  defendant,  had  drawn  two  drafts  on  T.  H.  &  J.  M. 
Allen  &  Co.,  made  garnishees  in  this  suit,  who  had  verbally  ac- 
cepted the  same  to  be  paid,  as  far  as  possible,  out  of  the  proceeds 
of  the  sale  of  Robertson's  cotton,  then  in  their  hands.  This  was 
a  good  acceptance,  and  the  intervenors  in  this  case,  who  are  the 
holders  of  the  accepted  drafts,  are  entitled  to  have  them  paid  ont 
of  the  proceeds  of  said  cotton. 

Jamee  M,  Kerne  v.  John  W.  Itobertson,  335. 

11.  The  plea  of  novation  is  established  in  this  case.  The  plaintiff  had 
an  account  against  the  New  Orleans  Manufacturing  and  Building 
Company.    For  this  account  the  note  sued  upon  was  given.    The 
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acoonnt  was  receipted  in  full,  and  the  debtors,  Falkerson,  Mc- 
Lanrin  &  Go.  were  sabstitnted  for  the  old  debtor* 
David  0,  MeCan  y.  Fulkeraon,  MeLauren  dk  Co,  oM  the  New 
Orleans  Manufacturing  and  Building  Company^  344, 

12.  The  plaintiff  claima  the  value  of  a  carriage  and  harness  he  par- 
chased  ft-onj  defendants  and  left  with  them  on  storage.  He  had 
paid  a  portion  of  the  price  in  cash,  and  for  the  balance  gave  the 
de£bDdants  a  note  of  J«  B.  Hood  to  the  order  of  and  indorsed  by 
plaintiff  which  was  taken  as  a  payment  of  the  bill  for  the  carriage, 
and  a  receipt  in  fall  given.    The  note  was  not  paid  at  matarity^ 

bat  the  defendants  do  hot  seem  to  have  taken  the  steps  necessary 
to  bind  the  plaintiff  as  indorser.  Bat,  in  any  view  of  their  rights, 
tliey  had  no  authority  to  sell  the  plaintiff's  property  which  was 
stored  with  them  subject  to  his  order. 

James  Longstreet  v.  B.  Marsh  JDennuin  dt  Co.,  384. 

13.  The  defendants,  successors  of  Warren,  Gilmore  &,  Co.,  and  agents 
of  J.  &  F.  Roberts,  who  are  the  drawers  of  a  certain  draft,  accept- 
ed ior  accommodation  by  Warren,  Gilmore  &  Co.,  offered  to  plain- 
tiffs, indorsees  thereof,  to  pay  them  within  the  time  agreed  upon, 
a  certain  stipulated  amount  for  the  extinguishment  of  the  draft, 
which  plaintiffs  refused  to  take.  No  real  tender  or  deposit  was 
made. 

The  defendants,  as  the  agents  of  J.  &  F.  Roberts,  had  a  right  to 
tender  performance  of  the  contract  ior  said  Roberts,  and  plaintiffs 
were  bound  to  receive  the  money  in  discharge  of  the  contract. 
The  plaintiffs'  peremptory  refusal  dispensed  with  tlie  actual  pro- 
duction of  the  money  or  the  presence  of  witnesses  as  required  by 
article  407  of  the  Code  of  Practice,  as  no  one  is  required  to  do  a 
vain  thing. 

Interest,  therefore,  could  be  allowed  only  from  judicial  demand. 

McStea  dt  Yalue  v.  Warren  &  Crawford,  453. 

14.  The  plea  of  prescription  is  set  up  against  the  suit  of  plain  tiffs  based 
upon  the  following  instrument :  *'New  Orleans,  June  3,  1862.  Due 
Messrs.  Spearing  &  Co.  six  thousand  dollars  in  current  funds,  sub- 
ject to  their  draft  or  drafts,  at  not  less  than  sixty  days  alter  sight." 

This  instrument  is  virtually  an  unconditional  promise  to  pay  a  spe- 
cific sum  in  current  funds  sixty  days  alter  demand.  It  contains 
substantially  the  elements  of  a  promissory  note.  Thc-relore  the 
action  is  barred  by  the  prescription  of  five  years. 

Spearing  dt  Co,  v.  Succession  of  J,  W,  Zacharie,  496. 
J5.   Where  the  indorsers  on  a  promissory  note  are  sued,  it  is  not  neces- 
sary, when  they  had  filed  only  a  general  denial,  to  prove  their  sig- 
nature, the  note  having  been  received  without  objection. 
James  M.  Lewis  v.  Fairbanks  dc  Oilman  and  D.  dt  J.  J),  Ed- 
wards,  536. 
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16.  This  snit  is  brought  on  a  bill  ot  exchange.  The  fttot  that  the 
plaintiffs  acqaired  the  instrument  after  its  matority  mast  deter- 
mine  the  case  against  them.  This  rale  seems  to  admit  of  no  ex- 
ception, that  a  party,  taking  a  bill  or  a  note  after  its  matority, 
takes  it  snbject  to  all  the  eqaities  and  exceptions  that  might  exist 
between  the  original  parties. 

It  is  a  principle  of  the  commercial  law  that  the  bare  fact  that  a^e- 
gotiable  instrament  is  unpaid  at  its  maturity  is  a  circumstanee  suf- 
ficient to  raise  the  presumption  of  fraud,  and  that  there  exists 
some  solid  reason  why  it  was  not  paid. 

The  law  of  merchants  being  the  law  of  honor,  all  bills  and  notes,  the 
instruments  of  commercial  transactions,  will,  it  it  is  presumed,  be 
promptly  paid  when  due. 

A  negotiable  instrument,  unpaid  at  its  maturity,  shows  upon  its  face 
that  it  was  dishonored,  and  a  person  who  takes  it  can  not  be  al- 
lowed to  claim  the  privilege  of  a  bona  fide  holder  without  notice. 

The  plaintiff  in  this  case  acquired  the  bill  long  after  its  maturity. 
The  circumstances  under  which  the  owner  thereof  was  deprived  of 
its  possession,  precludes  the  inference  that  the  captors  acqaired  hy 
the  rules  of  war  a  legal  title. 

The  want  of  title  in  any  of  the  parties  acquiring  the  instrument  after 
its  maturity,  could  therefore  be  set  up  by  the  defendants  against 
the  holder. 
Mrs.  Lizide  Clara  Davis,  tvife  of  Frank  B.  Mumford^  a^  her  m- 
nor  child,  S.  E.  Smith,  v.  Bradley ,  Wilson  dk  Co.  555. 

17.  The  nonpresentation  of  a  check  within  a  reasonable  time  may, 
under  the  circumstances  of  the  case,  amount  to  such  laches  as  will 
release  the  indorser  thereof.    Simon  B.  Miller  v.  M.  G.  Moseky,  667. 

18.  The  stamping  of  the  note  sued  upon  was  not  necessary  as  the  act 
accompanying  the  note  was  stamped. 

The  objection  that  the  note  was  not  presented  at  the  place  of  pay- 
ment at  its  maturity,  according  to  the  agreement  of  parties,  is  not 
fatal.  This  agreement  is  not  a  stipulation  in  the  act  of  sale  and 
mortgage  connected  with  the  note,  but  was  added  to  the  note  some 
time  after  its  date,  aud  authentic  proof  of  a  compliance  therewith 
can  not  be  required. 

The  alleged  insufficiency  of  the  stamps,  amounting  to  fifty  cents  on 
the  act  of  mortgage,  does  not  invalidate  the  writ  of  seizure  and 
sale  issued  on  the  evidence  of  said  mortgage  act ;  it  is  on  the  aa- 
thenticity  of  the  evidence  that  such  a  writ  is  based.  Here  the  evi- 
dence was  authentic,  and  therefore  the  order  properly  issued.  If 
the  defendant  was  injured  by  the  proceeding,  she  has  not  adopted 
the  remedy  by  which  her  injuries  could  be  inquired  into. 

J.  F,  Pargoud  v.  Mrs.  Sarah  Bichaardsom,  678. 
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19.  Where  A,  in  order  to  raise  money  to  pay  his  creditor  B,  authorized 
B  to  draw  on  him  a  draft  whieh  was  accepted  and  negotiated,  but 
not  paid  when  due  ; 

Held — That  B  had  a  right  to  expect  his  draft  to  be  honored  and  is 
discharged  from  all  liability  on  the  draft  by  the  laches  of  the 
holder  in  not  giving  him  notice  of  non-payment. 

B.  M,  Johnson  v.  F.  A.  Flanagan  et  aL,  689. 

20.  When  a  promissory  note  was  signed  in  the  name  of  a  partnership 
after  the  dissolation  thereof  by  the  death  of  one  of  the  partners 
and  the  party  who  signed'  it  was  not  authorized  to  do  so  for  the 
firm  but  where  it  was  also  fully  proved  that  the  only  member 
of  the  firm  before  the  court,  in  his  individual  and  fiduciary  char- 
acter, acknowledged  his  liability  on  the  note  and  promised  spe- 
cially to  pay  it,  and  that  it  was  given  for  a  debt  of  the  firm,  which 
he  assumed  to  pay  as  the  transferree  of  the  interest  of  the  other 
surviving  partner ; 

Held — That  he  was,  under  these  circumstances,  bound  to  pay  the 
claim  sued  on. 

Feetf  Tale  d  BowUng  v.  8,  H,  Filey  (&  Oo.  et  al.,  712. 

21.  Where  the  act  of  mortgage  to  secure  the  payment  of  a  note  given 
for  a  valid  consideration  by  a  married  woman,  separate  in  prop- 
erty from  her  husband,  was  dated  on  the  eleventh  of  May,  the  au- 
thorization of  the  judge  dated  on  the  tenth,  and  the  note  on  the 
first  of  the  same  month  ; 

Held — That  though  the  note  bears  a  different  date  from  the  act  of 
sale  and  mortgage,  it  was  given  for  a  part  of  the  price  thereof; 
that  it  formed  part  of  the  same  transaction,  and  that  the  author- 
ization of  the  judge  covered  the  debt  in  question,  which  inured  to 
the  benefit  of  the  wife. 

M.  D.  F,  H,  Brooks  v.  Mrs.  M.  W.  Stewart  and  Husband,  714. 

22.  At  the  maturity  of  the  note  sued  upon  in  this  cane,  it  was  protefiit- 
ed  without  presentation  for  payment,  or  demand  on  any  one  for 
payment,  and  it  is  not  proved  that  it  was  impossible  to  make  a 
demand  for  payment.    This  was  necesnary  to  bind  the  indorser. 

Union  Insurance  Oompawy  v.  Succession  of  C.  W.  Bodd,  715. 

23.  J.  M.  Alva,  as  administrator  of  the  estate  of  Widow  Forneret, 
opened  an  account  in  the  Louisiana  State  Bank,  which  being  bal- 
anced, July  31,  1862,  showed  to  his  credit  the  sum  of  $6038  60  for 
deposits  alleged  to  revert  back  to  1858.  On  the  twenty-seventh 
October,  1865,  said  administrator  gave  a  check  for  said  amount  in 
fiftvor  of  the  State  Treasurer,  which  was  accepted  by  the  Bank. 
On  the  twenty-fifth  March,  1873,  suit  was  brought  by  the  heirs  of 
Widow  Forneret  to  recover  the  said  balance  of  deposits  in  gold, 
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without  making  any  reference  to  the  check  for  said  amount.  On 
the  ninth  of  April,  1873,  they  filed  a  eapplemental  petition  making 
the  accepted  check  the  basis  of  the  action  ; 

Held — ^That  the  judgment  of  the  court  a  qua,  ordering  the  check  to 
be  paid  in  United  States  currency,  and  not  in  gold,  was  correct. 
But  the  defendant  is  only  liable  for  interest  from  the  ninth  of 
April,  1873,  the  day  of  judicial  demand  on  the  check. 

Antonio  Partegas  et  aL  y.  State  National  Bank,  728. 

24.  While  a  party  is  before  the  court  in  the  attitude  of  the  bona  fide 
holder  of  a  note,  he  can  legally  object  to  any  inquiry  into  the  con- 
sideration of  the  note. 

Citizens*  Bank  of  Louisiana  v.  J.  Strauss,  736. 

25.  Where  it  is  proved  that  the  indorsei  of  a  check  indorsed  it  for  no 
other  purpose  than  to  identify  the  person  who  presented  it  to  the 
bank,  and  who  was  in  the  habit  of  collecting  for  the  parties  to 
whose  order  the  check  was  drawn  ; 

Held — ^That  the  responsibility  of  the  indorser  was  as  to  the  identity 
of  the  collector,  but  not  as  to  his  authority  to  sign  the  check  for 
the  parties  to  whose  order  it  was  given.  The  question  is  to  be 
decided  by  taking  into  consideration  in  what  manner  and  for  what 
purpose  he  bound  himself.  For  as  he  bound  himself,  so  will  he 
be  bound. 

Commercial  Press,  Smith  dk  Ooldsmith,  Proprietors,  v.  Crescent 

City  National  Bank — Sehultz,  Warrantor,  744. 
SsE  Husband  and  Wife,  No.  19 — Koeehlin  v.  Mrs.  Tkontke,  737. 
See  Corporations,  No.  8 — Donnelly  v.   St.  John*s  Protestant 

Episcopal  Church,  738. 
See  Privilege,  No.  2 — Succession  of  A,  H.  D^Meza,  35. 
See  Seizures  and  Sales,  No.  8,  9 — Johnson  v.  Dunbar,  188. 
See  Prescription,  No.  4 — New  Orleans  CanaJ  and  Banking  Com- 

pany  v.  Tanner,  273. 
See  Seizures  and  Sales,  No.  14 — O^Hara  v.  FolwelL  370. 
See  Husband  and  Wife,  No.  11 — Oarnerv.  Gay  and  Sheriff,275. 
See  Husband  and  Wife,  No,  1,  2 — Mrs.  Feltus  v.  Blanehin  and 
Oiraudj  401. 

BONDS. 
1.   It  has  been  so  often  decided  that  a  defendant  may  release  on  bond 
the  sequestration  of  his  property  that  it  can  no  longer  be  con- 
sidered an  open  question. 
The  right  to  appeal  trom  the  order  refusing  this  right  is  equally  well 
settled. 
State  ex  rel.  B.  Taylor  v.  Judge  of  the  Superior  District  Court,  05. 
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2.  It  is  not^  true  that  the  right  to  release  od  bond  applies  only  to 
cases  falling  under  article  275  C.  P.,  and  that  a  sequestration  or- 
dered ex  officio  by  the  court  under  article  274  can  not  be  thus 
released.  Ibid. 

3.  Article  279  C.  P.  means  what  it  says.  Its  terms  are  general, 
except  in  cases  of  failure,  any  sequestration  may  be  released  on 
bond.  Were  the  meaning  of  article  279  doubtful,  a  liberal  con- 
struction would  be  given  to  it,  because  the  article  is  remedial  in 
its  character.  Ibid. 

4.  In  March,  1868,  judgment  was  rendered  in  the  United  States  Dis- 
trict Court  against  the  steamboat  Magenta,  Captain  Leathers  as 
principal,  and  against  his  sureties  on  a  release  bond.  The  plain- 
tiff was  one  of  the  sureties.  Leathers  desired  that  an  appeal  be 
taken,  and  that  plaintiff,  Conery,  should  sign  the  appeal  bond,  but 
Conery  was  anxious  to  be  released  from  said  bond  and  from  the 
appeal  bond  to  be  signed,  and  from  all  liability  on  the  same. 
Whereupon,  to  induce  said  Conery  to  sign  the  appeal  bond,  the 
defendants  gave  the  bond  on  which  this  suit  was  brought,  and  the 
condition  of  which  was  to  hold  Conery  harmless  from  any  and  all 
liability  on  the  two  bonds,  refund  to  him  any  sum  he  might  be 
compelled  to  pay  by  reason  of  the  release  and  of  the  appeal  bonds, 
and  cause  the  said  bonds  to  be  canceled  and  annulled  within  one 
year,  and  in  default  thereof  to  discharge  the  claim  of  the  libellant 
in  the  suit  in  which  appeal  was  taken. 

Defendants  plead  want  of  consideration ;  but  Conery  may  have 
thought  that  bis  interests  would  be  best  subserved,  at  the  time 
and  under  the  circumstances,  by  taking  such  a  step  as  would  then 
secure  his  recourse  against  the  principal  on  the  return  bond  upon 
which  judgment  was  already  rendered,  and  that  the  delay  of  an 
appeal  would  endanger  such  recourse  and  fix  absolutely  his  in- 
dividual liability.  It  is  to  protect  him  against  such  contingency 
and  release  him  from  all  liability  in  the  matter  that  the  bond  was 
given.     It  constitutes  a  valid  consideration  for  an  obligation. 

The  amended  answer  of  the  defendants  shows  that  the  judgment 
from  which  an  appeal  had  been  taken  was  reduced,  and  after  be- 
coming filial,  wan  paid  by  plaintiff,  Conery,  who  caused  himself  to 
be  subrogated  to  tlie  rights  of  the  libellant.  This  does  away  with 
the  plea  of  the  defendants  that  the  suit  was  premature,  inasmuch  as 
nothing  had  been  paid  by  plaintiff  at  the  time  of  the  instituting 
of  said  suit.    The  defect  was  cured  if  it  existed. 

Under  the  stipulations  of  defendants'  bond,  plaintiff  was  not  com- 
pelled, before  he  pursued  them  tor  the  reimbursement  of  what  he 
had  paid,  to  exhaust  all  recourse  against  the  principal  on  the 
release  bond.  Edwa/rd  Conery  v.  J.  W*  Cannon  et  ah,  123. 
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5.  Certiun  blank  licenees  signed  by  the  State  Auditor,  which  were 
part  of  thoae  delivered  by  him  to  the  defendant,  a  tax  ooUeotor, 
and  for  which  the  collector  stood  charged  in  the  Auditor's  books, 
were  offered  in  evidence  to  show  that  neither  said  Ransen  nor  his 
sureties  could  be  liable  to  pay  for  said  licenses.  The  court  a  qua 
properly  refused  to  admit  them  for  the  purpose  for  which  they 
were  offered.  Nothing  prevented  the  defendant  from  returning 
the  licenses  at  the  time  of  his  settlement  with  the  Auditor  and 
receiving  credit  for  them. 

State  ofLauisiafM  v.  Louie  Baneon^  'Tax  OoUeetor^  and  his  seouri' 
ties,  125. 

6.  The  pvescription  of  two  years,  pleaded  in  defense  in  this  case,  ap- 
plies to  acts  of  omission  and  commission,  misfeasance,  non-feas- 
ance, etc.,  of  the  sheriff,  as  detailed  in  section  2816,  Revised 
Statutes,  and  for  which  the  sheriff  and  his  sureties  on  his  official 
bond  are  liable.  The  prescription  pleaded  does  not  apply  to  obli- 
gations arising  ex  eontraetu.  The  defendant  and  his  sureties  in 
this  case  were  sued  upou  the  sheriff's  bond  given  for  the  collection 
of  taxes.  Ihid. 

7.  Some  personal  property  of  Weiss,  attached  at  the  suit  of  Joseph 
Hoy  &  Co.,  was  ordered  to  be  sold  as  perishable  property  pending 
the  attachment  suit  and  bonds  were  taken  by  the  sheriff  for  the 
price  thereof. 

The  bouds,  therefore,  simply  represented  the  property  attached  or 
the  proceeds  of  the  sale  thereof,  and  they  belonged  to  Weiss,  not 
to  the  sheriff,  who  was  a  mere  stakeholder.  There  existed  no 
reason  why  the  sheriff  could  not  seize  them  at  the  suit  of  another 
creditor,  as  the  property  of  Weiss,  subject  ot  course  to  the  prior 
attachment. 

The  suspensive  appeal  taken  by  Joseph  Hoy  &  Co.  from  the  judg- 
ment dissolving  their  attachment  could  not  prevent  £aton  &  Bar- 
stow  from  seizing  the  property  attached. 

Joseph  Hoy  ds  Co,  v.  JSaton  dt  Barsioto  and  Sheriff,  169. 

8.  The  jadgment  of  the  district  court  dissolving  the  attachment  of 
Joseph  Hoy  &,  Co.  having  been  affirmed  on  appeal,  said  attachment 
could  not  stand  in  the  way  of  the  rights  ot  Eaton  &  Barstow  re- 
sulting from  their  seizure,  and  the  proceeding  by  garnishment  on 
the  part  of  Joseph  Hoy  &  Co.  against  the  sheriff  after  said  seixure, 
did  not  affect  it,  or  the  rights  of  Eaton  &  Barstow  under  it— being 
res  inter  alios  acta. 

The  right  to  point  out  property  to  be  seized,  or  to  object  to  the 
seizure  of  one  species  of  property  instead  of  another,  is  personal 
to  the  debtor,  and  Weiss,  the  debtor,  not  having  complained, 
Joseph  Hoy  &  Co.  had  no  right  to  do  so.  Ibid, 
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9.  When  the  judge  fixed  oo  amonnt  for  the  appeal  bond  and  a  sas- 
pensive  appeal  was  granted  on  giving  bond  conditioned  according 
to  law,  the  appeal  will  be  dismissed.  The  amount  of  the  appeal 
boiid  is  not  sufBcirnt  for  a  suspensive  appeal,  and  it  will  not  do 
for  a  devolutive  one,  because  it  was  not  for  an  amount  fixed  by  the 
judge.  Bridget  Boekel  et  cU.  v.  Joseph  Budman  ei  a2.,  208. 

10.  The  plainiff  has  sued  Eugene  R.  Biossat,  parish  treasurer,  and  the 
sureties  on  his  official  bond  for  a  certain  amount  of  school  funds, 
and  has  sought  to  enforce  a  legal  mortgage  for  said  amount  against 
their  property. 

The  suit  being  on  the  bond  of  the  parish  treasurer,  the  prescription 
of  five  years  pleaded  in  this  court  is  not  applicable. 
John  Clements,  President  of  the  PoUoe  Jury  of  the  parish  of 
Bapides  v.  Eugene  B,  Biossat  et  als.,  243. 

11.  As  the  bond  was  recorded  in  the  bond  book,  but  not  also  in  the 
mortgage  book  in  the  recorder's  office  of  the  parish  of  Rapides,  it 
did  not  operate  as  a  mortgage  on  the  property  of  the  defendants, 
the  principal  and  the  sureties  on  said  official  bond.  Ibid. 

12.  The  delay  of  one,  two  and  three  months  allowed  to  the  delinquent 
parish  treasurer^  to  pay  over  a  certain  amount  of  the  school  funds, 
was  a  mere  indulgence,  and  it  did  not  have  the  effect  of  discharg- 
ing the  sureties  on  his  official  bond,  whose  undertaking  was  to  be 
security  that  he  should  account  for  and  pay  over  all  school  funds 
coming  into  his  bands  as  parish  treasurer. 

Besides,  the  school  board  had  no  authority  to  make  a  contract  hav- 
ing directly  or  indirectly  for  its  object  the  discharge  ot  the  sureties 
on  the  bond  of  the  parish  treasurer. 

Furthermore,  there  was  no  consideration  for  the  delay  granted,  and 
as  a  contract  it  was  not  obligatory.  Ihid. 

13.  The  court  a  gua  did  not  err  in  refusing  the  defendants  to  prove  by 
parol  that  they  were  entitled  to  a  credit  of  $278,  by  reason- of  a 
voucher  showing  the  fact.  The  voucher  was  the  best  evidence 
and  should  have  been  produced. 

There  is  no  force  in  the  objection  that  the  official  bond  covered  the 
acts  of  the  treasurer  only  for  two  years.  The  funds  in  question 
came  into  the  possession  of  Biossat  while  he  was  parish  treasurer, 
and  the  sureties  on  his  official  bond  are  responsible  on  account  of 
.  his  failure  to  pay  over  the  same,  regardless  of  the  fact  whether 
his  term  of  office  has  ceased  or  not.  The  conclusion  is  that  the 
sureties  are  solidarily  bound.  Ihid, 

14.  Article  261  C.  P.,  authorizing  the  sale  for  certain  causes,  of  prop- 
erty under  attachment,  does  not  direct  the  sherifi^  to  take  from  the 
purchasers  bonds  in  the  nature  of  judgments,  as  in  sales  under 
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execatioDB,  and  the  ezpreasions  ^'  to  have  the  force  and  effect  of  a 
judgment  at  law/'  used  in  said  bonds,  must  be  considered  as  mere 
surplusage.  This  court  knows  of  no  law  which  gives  to  such 
bonds  the  form  of  a  judgment  upon  which  an  execution  may  issue. 
Therefore  the  injunction  in  this  case  should  have  been  maintained 
without  prejudice  to  the  rights  of  parties  upon  the  said  bonds. 
Julius  Levin  et  aU.  v.  John  Be  Laey,  Sheriffs  ei  als.j  270. 

15.  The  plaintiff  sues  for  the  sum  of  $590  92,  the  amount  of  a  condi- 
tional bond  which  reads  as  follows :  *'  That  whenever  the  syndic 
shall  erase  the  tacit  mortgage  in  favor  of  the  minor  Louis  Roy, 
surviving  child  of  Felicien  Roy,  which  exists  on  the  lot  of  ground 
and  improvements,  purchased  by  Augnste  Bernard  at  the  sale  of 
E.  T.  Parker,  syndic  v.  Joseph  Grelier,  No.  —  of  the  docket  of  the 
Second  District  Court  of  New  Orleans,  then  and  in  that  case  this 
bond  shall  have  force  and  virtue." 

The  defense  that  the  tacit  mortgage  is  not  raised  can  not  prevail. 
It  is  fully  established  that  by  order  of  court  plaintiff  paid  Grelier 
the  amount  of  the  conditional  bond,  and  that,  if  the  minor  ever 
had  a  tacit  mortgage  on  the  property,  it  was  lost  from  failure  to 
record  the  evidences  of  it  prior  to  the  first  of  January,  1870,  under 
the  provisions  of  the  Constitution  of  1868. 

E.  T.  Parker  v.  A.  d  X.  Bernard,  275. 

16.  In  October,  1867,  David  Grant  injoined  the  execution  of  a  judg- 
ment which  bis  partner,  George  McGibbon,  had  confessed  against 
the  commercial  firm  of  Grant  &  McGibbon  in  favor  of  R.  C.  Hyatt, 
and  the  defendant,  W.  R.  Bell,  signed  as  security  the  injuncdon 
bond.  Before  the  trial  of  the  injunction  suit,  Hyatt  transferred 
to  the  plaintiff,  H.  Pettier,  all  his  right,  title  and  interest  in  and 
to  the  judgment.  The  injunction  was  subsequently  dissolved  by 
a  judgment  in  the  court  below  which,  on  appeal  was  affirmed  in 
this  court. 

This  suit  is  brought  by  Pottier,  the  transferree,  to  recover  damages 
on  the  injunction  bond.  It  is  contended  by  the  defendants  that 
there  is  no  privity  between  them  and  the  plaintiff,  because  the 
bond  is  not  in  his  favor,  and  the  right  to  claim  damages  for  the 
illegal  injunction  was  not  transferred  to  plaintiff  together  with 
the  transfer  of  the  judgment  injoined. 

The  defense  is  not  well  founded.  The  injunction  suit  passed  as  an 
accessory  to  the  plaintiff  with  the  judgment  he  bought  from 
Hyatt.  After  said  purchase  the  plaintiff  alone  had  an  interest  in 
resisting  the  injunction  which  had  but  a  short  time  before  been 
taken  out,  and  became  the  rjBal  defendant  in  said  suit,  because  he 
was  the  owner  of  the  judgment  injoined,  and  the  iqjunction  bond, 
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althongh  in  favor  of  Hyatt,  must  be  held  to  be  in  favor  of  the 
owner  of  said  judgment,  who  acquired  the  esBential  nght  to 
execate  it  and  also  to  chiim  damages  for  the  illegal  restraint  of 
the  exercise  of  that  right. 

H.  PotUer  v.  David  Grant  and  W.  B.  Bell,  283. 

17.  The  motion  to  dismiss  the  appeal  on  the  ground  that  the  bond  is 
not  made  payable  ''  to  the  clerk  of  the  court/'  can  not  prevail. 

The  bond  is  given  in  favor  of  H.  L.  Bums^  his  execators  and  admin- 
istrators and  assigns. 

The  certificate  to  the  transcript  shows  that  H.  L.  Bums  is  the  clerk 
of  the  court,  besides  other  evidence  thereof  in  the  record. 

Without  any  evidence  this  court  will  take  notice  of  the  official  capa- 
city of  H.  L.  Burns  as  a  public  officer  of  this  State,  and  will  pre- 
sume that  a  judicial  bond  given  in  bis  favor  was  given  in  reference 
to  that  capacity  and  in  reference  to  the  statute  requiring  the  bond 
to  be  given  in  favor  of  the  clerk  of  the  court. 

There  is  no  doubt  that  the  bond  could  be  enforced  against  its 
makers,  having  been  given  in  reference  to  the  law,  and  this  is  the 
proper  test  of  its  sufficiency.     I.  Tharp  v.  0.  F.  Wa^gner,  317. 

18.  Seven  suits  were  filed  in  the  Sixth  District  Court,  parish  of  Orleans, 
against  W.  C.  Harrison.  Judgment  being  given  against  him  in 
every  case,  he  took  a  suspensive  appeal  in  all  of  them,  furnishing 
his  bond  with  J.  S.  Simonds  as  security.  Subsequently,  to  save 
costs,  it  was  agreed  between  the  parties  to  the  suits,  that  only  one 
record  should  be  made  up  and  filed  in  the  Supreme  Court,  and  that 
its  decision  in  that  case  should  be  the  judgment  in  all  the  other 
cases. 

It  is  impossible  to  see  how  or  why  the  surety  was,  as  contended,  re- 
leased by  that  agreement.  The  case  which  was  decided  was  a  test 
one ;  it  was  identical  with  the  other  cases  not  filed  in  the  Supreme 
Court  in  virtue  of  the  agreement  aforesaid,  which  did  not  affect 
the  suspensive  appeal  taken.  It  only  dispensed  with  making  more 
than  one  transcript,  to  avoid  unnecessary  costs. 

Succession  of  John  Sheldon  Simonds,  319. 

19.  The  State,  on  the  petition  of  the  Attorney  General,  having  in- 
joined  the  Auditor  and  the  Treasurer  from  issuing  warrants  for  the 
payment  of  and  from  paying  certain  obligations  of  the  State,  and 
having  prayed  to  have  the  appropriations  therefor  and  the  said 
liabilities  declared  null,  the  New  Orleans,  Mobile  and  Texas  Bail- 
road  Company  intervened  and  moved  to  dissolve  the  ii^ unction  so 
far  as  it  applied  to  the  bonds  of  the  State  issued  to  said  company. 

The  grounds  of  the  injunction  were  that  the  appropriation  for  the 
payment  of  the  coupons  of  said  bonds  is  a  disguised  donation  of 
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the  f uDds  of  the  State  to  a  private  corporation ;  that  the  GoverDor 
had  no  authority  to  subscribe  for  the  stock  of  said  company  and 
that  the  act  95  of  1871,  by  virtue  of  which  the  said  bonds  were 
issued,  attempted  to  create  a  debt  exceeding  $100,000,  without 
providing  adequate  means  for  its  payment  as  required  by  article 
111  of  the  State  constitution,  and  also  in  excess  of  the  constitu- 
tional limitation  to  the  State  indebtedness. 

It  is  contended,  on  the  other  side,  that  the  State  can  not  sue  to  annal 
the  bonds  in  question  without  first  tendering  back  the  stock  which 
it  is  admitted  has  been  received  by  the  State  in  exchange  for  the 
bonds. 

The  doctrine  of  tender  could  not  be  properly  applied  to  this  case. 
The  State  does  not  seek  to  annul  the  contract  and  recover  back  the 
bonds  given  as  the  price.  The  law  ofiSlcer  of  the  State  simply  asks 
that  her  fiscal  agents  be  prohibited  from  paying  certain  bonds  and 
coupons,  on  the  ground  that  the  law  which  authorized  their  issu- 
ance is  unconstitutional. 

The  suit  was  not  agaiust  the  holders  of  the  bonds,  or  the  parties  to 
the  contract,  and  there  was  no  one  to  whom  the  tender  of  the  cer- 
tificate of  stock  could  be  made.  The  injunction  or  prohibition 
issued  on  the  petition  ot  the  Attorney  General,  made  it  legally  im- 
possible, while  it  existed,  for  the  fiscal  agent  to  pay,  and  in  this 
way  only  were  the  rights  of  the  intervening  company  affected,  aod 
the  necessity  imposed  upon  the  company  to  take  some  legal  pro- 
ceedings to  obtain  payment.  They  chose  to  intervene  in  these 
proceedings  in  order  to  assert  their  rights  and  remove  the  obstruc- 
tions to  their  access  to  the  State  treasury.  They  are  therefore  not 
in  a  position  to  plead  that  a  tender  of  the  stock  should  have  been 
made  to  them  before  the  issuance  of  the  injunction  herein,  although 
it  practically  closed  the  treasury  to  them.  But  any  judgment  in 
the  suit  to  which  they  were  not  made  parties,  would  not  have  been 
res  judioaia  as  to  them. 

This  case  must  be  remanded  for  further  evidence  and  such  proceed- 
ings as  may  be  appropriate. 
State  of  LoukUma  v.  Oha/rles  Clinton,  Auditor,  and  A.  Dmbuektj 
Treasurer*    New  Orleane,  Mobile  and  Texas  BaUroad  Compoiijf, 
Intervenor,  346. 

20.  There  is  no  law  which  prohibits  a  member  of  the  bar  from  becom- 
ing a  surety  on  a  sequestration  bond.  If  there  be  any  rule  of 
court  to  the  contrary,  it  is  not  known  on  what  authority  it  rests. 

John  F.  Daly  v.  E.  E.  Duffy  and  Schaenhau§en,  468. 

21.  It  is  a  rule  of  our  jurisprudence  that  if  a  shorter  prescription  is  not 
specially  applied  to  personal  actions,  they  are  not  prescribed  by 
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two  years.  There  is  no  law  fixing  specially  the  prescription  of 
actions  against  recorders. 
This  is  an  action  against  the  recorder  of  the  parish  of  Morehouse 
and  the  secnrities  on  his  official  bond  for  the  damages  resulting 
from  a  failure  of  official  duty  by  the  deputy  recorder  in  not  rein- 
scribing  a  certain  judgment  within  the  proper  time,  as  he,  the 
deputy,  was  specially  instructed  to  do,  b^  which  omission  the  debt 
due  plaintiff  was  lost.    This  action  is  one  ex  contractu. 

The  recorder  had  a  special  duty  to  perform,  embraced  within  the 
obligation  ot  his  bond  given  according  to  law  with  two  good  secu- 
rities, and  his  failure  or  that  of  his  deputy,  duly  appointed  to  per- 
form that  duty,  is  a  breach  of  his  bond  on  which  he  and  his 
deputies  may  be  sued. 

The  argument  that  it  is  not  an  action  on  the  bond,  because  it  is  not 
established  that  the  consent  of  the  sureties  was  given  to  the  ap- 
pointment of  the  deputy,  which  was  necessary  to  make  them  liable, 
and  that  its  omission  shows  the  action  to  be  one  against  the  re- 
corder alone  lor  his  negligence,  is  not  sound.  It  might  perhaps 
result  in  releasing  the  securities  on  the  trial,  but  can  not  change 
the  character  of  the  action. 

Damages  ex  delicto  flow  irom  the  violation  of  a  general  duty; 
damages  ex  eontrdoiu  are  the  consequence  of  the  breach  of  a  special 
obligation,  sucli  as  the  special  obligation  imposed  by  law  on  the 
recorder,  in  tliis  case,  to  reinscribe  a  certain  judgment. 

The  recorder  and  his  securities  liad  entered  into  a  specific  contract 

with  the  State,  for  the  benefit  of  those  interested,  that  he  and  his 

deputy  would  faithfully  perform  each  duty  of  his  office,  and  his 

failure  in  such  respect  is  a  breach  of  that  contract.    The  action  to 

which  it  gives  rise  is  not  prescribed  by  one  year. 

In  this  case,  the  deputy  recorder  promised  to  perform  a  special  duty 

as  requested  on  behalf  of  plaintiff,  and  the  latter  had  the  right  to 

suppose  the  promise  and  duty  would  be  observed  by  the  officer. 

The  failure  of  the  plaintiff  to  go  afterwards  (as  it  would  have  been 

prudent  for  him  to  do)  to  see  that  the  officer  had  done  his  duty, 

is  not  such  a  negligence,  under  the  circumstances,  as  to  affect  his 

right  of  action  against  the  defendants.    The  other  allegations  of 

negligence  against  the  plaintiff  have  no  force. 

The  objection  that  plaintiff  or  his  attorney  should  have  furnished 

the  recorder  with  a  certified  copy  of  the  judgment  for  reinscrip- 

tion  and  tendered  the  fee,  if  of  any  force  under  the  circumstances, 

is  removed  by  the  promise  of  the  deputy  to  make  the  inscription 

without  requiring  such  copy  or  fee. 

The  aigument,  on  behalf  of  the  sureties,  that  they  can  not  be  con- 

61 
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demned  to  pay.  becaaae  the  recorder  did  not  01)1810  their  writteo 
coDaent  to  the  appoiotment  of  the  depaty,  aa  provided  bylaw,. 
oaD  Dot  avail  one  of  the  secarities  who  is  himaelf  the  depaty.  As 
to  the  other,  the  matter  ahoald  have  been  specially  pleaded.  It  is 
raised  for  the  first  time,  in  this  court,  ander  the  general  issue. 
J,  H,  Brigham,  Ourator,  y.  A,  L,  Bussey  et  dl,,  676. 

22.  A  certain  quantity  of  cotton  sequestered  at  the  suit  of  plaintiff, 
who  claimed  $772  55  from  Grant,  his  employer,  was  released  apon 
a  bond  on  which  defendant  went  surety,  and  a  judgment  was  ren- 
dered against  Grant  in  favor  of  plaintiff,  by  consent,  for  $532,  with 
privilege.  After  the  issuing  of  a  fieri  faeiaa  and  the  return  of 
nulla  bona,  the  defendant  being  sued  to  make  him  responsible  as 
surety  on  the  bond ; 

Held — That  the  admission  of  Grant  that  he  owed  a  certain  sum- 
less  than  the  sum  claimed — for  which  amount  judgment  was  ren- 
dered, did  not  release  the  surety  on  the  bond  from  paying  the 
judgment  which  he  had  agreed  to  pay,  should  judgment  be  render- 
ed against  the  principal  on  the  bond.  The  defendant  was  not 
surety  for  any  debt  due  by  Grant  to  plaintiff,  but  had  merely 
bound  himself  to  satisfy  any  judgment  which  might  be  given. 

Bodion  Harrell  v.  John  0.  Sanders,  691. 

23.  The  objection  that  a  privilege  can  not  b»  given  by  consent  is  not 
to  be  taken  into  consideration,  because  the  plaintiff's  right  to 
recover  does  not  rest  upon  the  privilege  which  was  granted  to  him 
by  the  judgment,  but  on  the  judgment  itself. 

The  defense  that  defendant  is  not  responsible  on  the  bond,  which, 
it  is  alleged,  has  none  of  the  features  of  a  legal  bond  for  the  deli- 
very of  property  sequestered,  is  not  valid.  The  bond  must  be 
considered  with  reference  to  the  law  under  which  it  was  given. 
No  matter  what  the  parties  choose  to  call  it,  the  law  designates  it 
as  a  forthcoming  bond,  and  as  such  it  must  be  regarded.      Ihid. 

24.  The  surety  on  a  release  bond  is  responsible  only  for  the  value  of 
movables,  when  not  delivered  according  to  the  stipulations  of  the 
bond  after  judgment  in  favor  of  the  plaintiff.  It  is  only  when  the 
property  is  land  that  the  law  fixes  responsibility  for  revenues. 

Jean  Segaesie  v.  Anioine  Fiernaa  et  al.,  742. 
See  Laws,  No.  1 — Commissioners  of  Immigration  v.  C.  L,  Brandt 

et  als,,  29. 
See  Auctioneers,  No.  2 — State  v.  Blohm  et  als.,  538. 
See  Criminal  Law,  No.  20— 5tote  v.  Herpinf  612. 
COLORED  PERSONS. 
1.   Under  the  first  section  of  the  civil  rights  act,  the  sixth  article  of 
the  constitution  of  the  United  States,  and  the  State  constitution 
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of  1864,  title  I,  art.  1,  Cornelia  Hart|  a  colored  person,  was  vested 
in  November,  1867,  with  the  right  to  enter  into  a  contract  of  mar- 
riage, and  her  marriage  at  that  epoch  with  C.  E.  Hart,  a  white 
man,  was  clothed  with  all  the  formalities  required  by  law — which 
marriage,  if  there  existed  any  doabt  as- to  its  validity,  would  have 
to  be  considered  as  ratified  and  confirmed  by  art.  149  of  the  State 
constitntion  of  1868.. 

In  1867,  when  the  marriage  of  Cornelia  Hart  was  effected,  the  inca- 
pacity attaching  to  her  children  nnder  former  laws,  of  being 
legitimated  on  the  gronnd  of  the  legal  inability  of  their  parents 
to  contract  marriage  at  the  time  of  the  conception  of  the  children, 
had  been  obliterated. 

It  is  considered  well  settled  that  other  modes  of  the  acknowledg- 
ment of  illegitimate  children,  besides  that  by  notarial  act,  are 
anthorized  by  the  laws  of  this  State.  Any  alteration  made  in  the 
Code  of  1870  as  to  this  matter,  could  not  affisct  the  rights  of  the 
children  of  Hart,  which  were  fixed  in  1867. 

The  fact  that  C.  E.  Hart,  now  deceased,  had  acknowledged  as  his 

children  the  issue  of  his  cohabitation  with  Cornelia,  is  sufficiently 

established  to  enable  this  court  to  decide  that  they  were  capable 

of  inheriting  from  their  father  at  the  time  of  his  decease  in  1869. 

Cornelia  Hart,  Tutrix  v.  Hoss  <&  Elder,  Administratora,     T.  B, 

Hart  V,  the  same,    (Consolidated.)  90. 
See  Marriage,  No.  1 — Succession  of  Henderson  Bandall,  163.    . 
COMMUNITY. 

1.  Under  no  circumstances,  according  to  our  jurisprudence,  can  the 
plaintiffs  recover  any  portion  of  the  community  property,  sold  for 
a  community  debt,  without  first  paying  or  tendering  the  amount 
by  which  they  have  Been  benefited  from  the  price  thereof  paid  by 
the  purchaser. 

Harriet  B,  Kellogg  et  als,  v.  J.  V,  Duralde,  Sheriff ,  et  als.,  234. 

2.  The  plaintiff  sues  defendant  for  the  balance  of  an  account  for 
supplies  furnished  to  make  a  crop,  which  he  alleges  inured  to  her 
benefit.  It  was  incumbent  on  plaintiff  to  prove  that  the  articles 
thus  furnished  had  inured  to  the  benefit  of  defendant,  as  alleged, 
but  he  has  failed  to  do  so.  Besides,  this  court  is  satisfied  as  to  the 
correctness  of  the  defense — which  is — that  the  debt  is  a  community 
debt  for  which  the  defendant,  who  was  a  married  woman,  can  not 
be  held  responsible. 

Frederic  Fluke  v.  Mrs.  Mary  A,  Martin,  279. 

3.  This  suit  is  instituted  by  the  plaintiff  against  the  purchasers  at 
sheriff's  sales,  he  claiming  that  the  property  was  community  prop  - 
erty  and  belonged  equally  to  his  father  and  mother ;  that  when 
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his  mother  died  the  commnnity  was  dissolved ;  that  Ms  mother's 
share  descended  to  him;   that  his  title  thereto  has  never  been 
divested;  and  that  he  should  now  be  qaieted  therein. 
The  property  was  sold  to  pay  commnnity  debts.     Therefore  the 
plaintiff's  claim  must  be  rejected. 
Samuel  Bicker  v.    Widow  and  Heirs  of  John  H.  Pearson^  and 
Samuel  Bicker  v.  Annie  0.  Diggs^  noxo  Boae^  391. 
4.   The  court  below  did  not  err,  as  contended  by  the  opponents,  to 
the  tableau  of  the  administratrix,  in  not  charging  the  commoDity 
existing  between  the  deceased  and  his  surviving  widow  with  a 
certain  sum  of  money  received  by  the  deceased,  during  marriage, 
from  the  sale  of  his  separate  property,  because  it  is  not  proved 
that  this  money  was  expended  by  the  deceased  for  the  benefit  of 
said  community. 
Whether  the  individual  debts  of  the  deceased  were  discharged  by 
the  giving  in  payment  of  cert-ain  slaves  belonging  to  the  commu- 
nity existing  between  the  deceased  and  his  surviving  widow, 
administratrix,  of  his  estate,  or  by  funds  arising  from  the  sale  of 
said  slaves,  the  result  is  the  same.     The  community  should  be 
credited  for  the  amount  of  its  property  disposed  of  for  the  indi- 
vidual benefit  of  the  deceased. 
Hypoliie  Belair,  Natural  Ikitor,  et  ale,  v.  Celina  DomingueZj  Ad- 
minisiratrix.     Opposition  of  the  heirs  to  the  tableaux  filed  bjf 
the  administratrix,  605. 
See  Action,  No.  11 — Daniel  v.  Ivy  et  als.,  639. 
See  Husband  and  Wife,  3,  4,  5,  6 — Hatoley,  Administratorf  v. 
Crescent  City  Bank  et  als,,  230. 
COMPROMISE. 

1.  Besides,  the  plaintifi;  on  the  ground  -that  he  did  not  know  he 
was  legally  released  by  the  want  of  notice,  can  not  be  permitted 
to  recover  the  sum  which  he  voluntaiily  paid  as  a  compromise  for 
a  larger  sum  claimed  of  him.  He  preferred  to  pay  this  sum  to  the 
hope  of  gaining,  balanced  by  the  danger  of  losing  the  law  suit 
which  the  defendants  were  about  to  bring  against  him.  The  set- 
tlement or  transaction  has  a  force  equal  to  the  authority  of  the 
thing  adjudged.         Samuel  Jamison  v.  J.  M,  Pothaus  et  aU.,  63. 

2.  The  act  by  which  the  annuity  for  life  claimed  in  this  suit  was  es- 
tablislied,  seems  to  have  been  a  compromise  between  the  parties 
interested  in  the  succession  of  plaintififs  husband — one  of  the  con- 
ditions being  that  she  should  withdraw  her  application  to  be  ap- 
pointed administratrix  thereof,  and  that  the  payment  of  said  an- 
nuity might  be  made  either  by  Henry  Boyce  or  the  heirs  of  Mn. 
Irene  Boyce.  This  agreement  was  subsequently  oarried  oat  by 
them  partially  by  making  payments  thereon. 
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This  is  a  contract  which  the  parties  coald  legally  make.  They  are 
boQDd  by  it.  The  loss  to  the  defeadants  of  the  property  of  the 
snccessioQ  of  Irene  Boyce  can  not  afEect  plain tifTn  rights.  It  was 
a  clear  transfer  of  the  interests  in  and  to  their  succession,  which 
she  had  the  right  to  sell  and  the  defendants  to  purchase.  If  the 
property  perished,  or  was  taken  from  them,  the  loss  was  theirs. 

Bat  there  is  error  in  that  part  of  the  jadgment  which  condemns 
Powhatan  Clark,  the  husband  of  one  of  the  defetulauts.  He  was 
not  a  party  to  the  contract,  and  his  wife  entered  into  it  before  he 
married  her.  The  property  claimed  in  his  intervention  can  not  be 
made  responsible  for  his  wife's  obligation  contracted  before  mar- 
riage. The  community  which  had  existed  between  them  had  been 
dissolved. 
Mrs.  JEmUy  Jf.  Arohinard,  Widow  v.  Mrs.  Louise  Boyce,  Wife  of 
Powhatan  Olark,  Intervenor,  and  Henry  A,  Boyce,  292. 

3.  Compromises  have  no  immunity  from  decrees  of  nullity,  where 
errors  of  iact  bearing  upon  the  principal  cause  of  the  compromise 
and  coupled  with  fraud,  are  shown  to  exist,  and  in  such  cases,  said 
compromises  must  be  declared  null  and  void. 

J.  Q,  FacJcard  v.  Oher^  Atwater  <&  Co,  J.  Q,  Packard  v.  Oberj 
Attoater  <&  Co.,  Oarrard  i&  Craig,  and  John  P.  Moore.  (Con- 
solidated.), 424. 

4.  This  is  a  suit  to  recover  a  certain  piece  of  land  on  the  ground  that 
the  plaintiffs  were  unjustly  deprived  of  it  by  illegal  proceedings, 
among  which  was  a  certain  compromise  executed  by  their  tutor. 
All  the  proceedings  complained  of  were  duly  homologated  and 
confirmed.  The  power  to  effect  the  compromise  was  conferred 
upon  the  tutor  by  a  family  meeting.  The  clerk,  in  rendering  the 
order  of  homologation,  had  the  authority  to  order  the  tutor,  in 
pursuance  of  the  directions  of  the  family  meeting,  to  carry  out  the 
compromise.  The  authorities  in  support  of  transactions  of  this 
kind  are  numerous  in  our  own  jurisprudence. 

Mahle  et  al.  v.  Elder  et  aZ.,  6dl. 
See  Husband  and  Wipe,  No.  9 — Barron  v.  SolUheUos,  289. 
CONSTITUTION. 

1.  Article  123  of  the  State  constitution  does  not  impair  the  obliga- 
tions of  contract,  and  is  not  violative  of  the  constitution  of  the 
United  States. 

E.  Bochereau  ds  Co.,  in  liquidaUon  v.  X>.  JJ.  Delacroix.  On  third 
opposition  of  Mrs.  Stephanie  de  Livaudais,  wife  of  D.  H,  Dela- 
croiXf  584. 

2.  Before  the  constitution  Jews  and  Gentiles  are  equal ;  by  the  law 
they  must  be  treated  alike,  and  the  ordinance  of  a  City  Council 
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which  gives  to  one  sect  a  privilege  which  it  denies  to  another, 
violates  both  the  constitution  and  the  law,  and  is  therefore  noil 
and  void.  City  ofShreviport  v.  L.  A.  Levy,  671. 

8.  The  constitutionality  of  that  provision,  making  the  decision  of  said 
board  of  assessors  final  as  to  "  the  valuations  in  the  assessment 
rolls,*'  was  not  raised  in  this  case.  The  constitutionality  of  a  law 
will  not  be  considered  where  an  issue  to  that  effect  has  not  been 
raised.  State  of  Louisiana  v.  Widow  J,  C.  de  8t.  Bomea,  753. 

See  Taxbs  and  Tax  Collectors,  No.  24 — State  v.  Bay^  674. 
No.  29 — Morrison  v.  Larhin,  699. 
No.  30 — City  of  Shreveport  v.  Jones,  708. 
CONFISCATION  ACT. 

See  Laws  and  Statutes,   No.  22 — Mieau    v.  Benjamin   and 
Day,  718. 
CONTRACT. 

1.  Where  a  contract  has  for  its  consideration  an  illegal  currency 
reprobated  by  law,  the  plaintiff  suing  on  that  contract  can  not 
recover.  Jacob  Denney  v.  X.  L.  Johnson,  55. 

2.  A  large  lot  of  iurnitnre  having  been  sold  by  plaintiff  to  defendant, 
for  which  part  payment  has  been  made  to  a  considerable  amount, 
plaintiff  sues  for  the  balance  due  on  the  same  or  for  the  restora- 
tion of  the  property.  Defendant,  avowing  her  own  infamy, 
maintains  tha£  slie  is  not  bound  by  a  contract  contra  bonosmore$f 
as  it  was  to  the  knowledge  of  plaintiff  that  the  furniture  was 
bought  for  the  purpose  of  keeping  a  house  of  prostitution.  The 
defense  can  not  be  accepted.  The  knowledge  of  the  plaintiff  of 
the  immoral  use  for  which  the  furniture  was  purchased  did  not 
violate  the  contract. 

Eliza  F.  Mahood  v.  Ida  T.  Tealza,  Wife,  et  al,  106. 

3.  In  March,  1862,  plaintiff  and  defendant  entered  into  partnership 
by  written  agreement  to  transact  an  importing  business,  princi- 
pally between  certain  ports  in  Europe  and  the  Island  of  Cuba,  the 
profits  and  losses  to  be  equally  divided  between  them.  The  part- 
nership was  to  be  continued  during  the  year,  and  went  into 
operation  according  to  agreement.  After  the  war,  Wallis  sues  for 
one-half  of  a  certain  amount  of  partnership  property  remainiog 
in  the  bands  of  defendant.  The  defense  is  that  the  contract  was 
entered  into  with  the  view  of  running  the  blockade,  and  is  there- 
fore null  and  void,  its  object  being  an  illicit  one. 

This  court  sees  nothing  illicit  in  the  contract  itself,  and  does  not 
think  that  the  defendant  has  shown  that  the  partnership  fands 
which  came  into  his  hands  were  the  result  of  an  unlawful  trafflo. 

John  8.  Wallis  v.  E.  B,  Wheetoek,  246. 
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4.   Defendant's  refusal  to  falflll  a  certain  agreement  with  the  Citizens' 
Bank  in  relation  to  the  sale  of  a  plantation  to  said  defendant,  on 
the  alleged  gronnd  of  an  error  of  fact  in  the  agreement,  can  not 
avail  him. 

Error  is  said  to  be  the  greatest  defect  that  can  occnr  in  a  contract, 
but  the  error  mast  be  in  respect  to  the  object  of  the  agreement, 
the  identity  or  qaality  of  the  subject.  That  is  called  error  of  fact 
which  proceeds  either  from  ignorance  of  that  which  really  exists 
or  from  a  mistaken  belief  in  the  existence  of  that  which  has  none. 

In  this  case  the  error  as  to  the  valne  of  the  property  which  defend- 
ant agreed  to  bay,  was  no  error  of  fact,  bat  if  it  existed  an  error 
of  judgment.  This  is  an  error  for  which  the  law  furnishes  no 
relief.  Bedsides,  certain  allegations  of  the  defendant  in  reconven- 
ing for  damages  resulting  from  the  pretended  noncompliance  of 
the  bank  with  its  allegations,  contradict  his  own  allegations  as  to 
his  error  abont  the  value  of  the  property. 

It  is  not  in  the  power  of  this  court  to  force  defendant  to  comply 
with  his  contract.  The  penalty  he  incars  for  violating  it,  is  the 
damage  he  has  occasioned. 

Citizen8^  Bank  of  Louisiana  v.  Olarenee  L.  Jatnea,  264. 
•5.  Plaintiff  was  discharged  because  he  closed  the  store  in  which  he 
was  employed  at  an  unreasonable  hoar.  This  court  is  not  satisfied 
that  he  was  employed  by  the  year.  Besides,  on  his  being  paid  for 
the  time  he  worked  at  the  rate  of  $1500  per  annnm,  he  took  the 
money  without  objection.  Victor  Tanner  v.  S,  Cambon,  353. 

6.  This  case  originating  in  the  dismissal  of  the  employe  by  the  em- 
ployer is  governed  by  article  2749  of  the  Civil  Code. 

WiUiam  J.  Taylor  v.  Kehlor,  Updike  <&  Co.,  369. 

7.  The  plaintiff'  employed  defendant  to  construct  a  house  for  him 
according  to  contract.  Defendant,  before  completing  the  work 
abandoned  it  and  left  the  State.  Having  put  defendant  in  mora, 
plaintiff  employed  other  workmen  to  complete  the  job  at  the  ex- 
pense of  defendant.  There  are  various  claims  by  material  men 
f6r  materials  furnished  to  the  contractor  and  used  in  erecting 
plaintiff's  bailding,  who  has  instituted  this  action  to  avoid  a  multi- 
plicity of  »snits  and  bring  together  the  various  claimants  in  con-' 
cur9u  for  the  purpOf«e  of  having  their  rights  and  privileges  adjust- 
ed, and  to  have  the  sum  of  $527  deposited  by  him  in  court  dis- 
tributed pro  rata  among  the  several  parties — said  amount  being 
the  balance  due,  as  he  represents,  to  the  defendant  under  the  con- 
tract, and  which  should  go  pro  rata  towards  paying  the  material 
men  their  claims,  for  which  he  alleges  that  defendant  is  bound. 

This  court  is  satisfied  that  the  claims  of  certain  of  the  material  men 
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in  whose  favor  jadgment  was  given  against  0*Hern  penonally, 
were  debts  contracted  by  Qonldy,  against  whom  the  bills  were 
made  out ;  that  credit  was  given  for  the  materials  to  the  contractor 
GU>nldy,  and  not  to  O'Hern,  the  owner  of  the  lot.  Therefore  the 
alleged  promise  of  plaintiff  to  pay  these  claims  can  not  be  proved 
by  parol.  There  is  no  ground  for  a  personal  jadgment  againit 
the  plaintiff  for  the  amoant  of  those  claims. 

WUliam  O^Hem  v.  A.  B.  Gouldy  et  als.,  371. 

8.  The  jnrispmdence  of  this  State  is  settled  npon  the  point  of  the 
slave  consideration  in  contracts,  and  this  court  will  not  disturb  it. 

WUlkm  J.  McLean  v.  A.  Foster  Elliot  et  ale,,  385. 

9.  The  managers  of  defendant's  business,  daring  his  absence,  had 
employed  the  plaintiff  as  clerk  in  his  store,  at  the  rate  of  two 
thousand  dollars  per  annum,  to  begin  on  the  first  day  of  March, 
1870,  with  a  proviso  that,  if  his  services  were  not  found  satis&c- 
tory  by  defendant,  the  engagement  would  be  canceled  on  the  first 
day  of  April,  on  paying  to  plaintiff  one  hundred  and  fifty  dollars 
for  his  services  in  March.  This  contract  was  to  be  ratified  by 
defendant,  then  abnent.  He  returned  on  the  thirteenth  of  April, 
and  on  the  twenty-fifth  of  the  same  month,  he  discharged  the 
plaintiff,  whose  claim  under  the  contract  is  the  object  of  the 
present  suit. 

If  the  managers  of  defendant's  business  had  no  authority  to  employ 
plaintiff,  their  act  should  have  been  repudiated  immediately.  It 
was  unfortunate  for  defendant,  if  his  agents  failed  to  give  him 
correct  information  of  the  contract,  but  it  was  not  plaintiflPs  fault. 
Besides,  when  defendant  returned  to  his  store  on  the  thirteenth 
of  April,  and  found  the  plaintiff  employed  as  clerk,  it  was  his 
duty  to  inquire  concerning  the  terms  upon  which  his  agents  had 
engaged  his  services.  Nothing  of  the  kind,  however,  was  done 
by  him,  until  he  concluded  to  discharge  plaintiff  on  the  twenty- 
fifth  of  April.  His  silence  from  early  in  March  till  the  twenty* 
fifth  of  April,  must  be  regarded  as  a  tacit  acceptance  of  the  em- 
ployment of  plaintiff.  John  P.  8tagg  v.  F,  Belden^  455. 

10.  A  certain  sum  was  deposited  in  the  hands  of  Rogers  by  Mrs.  WiU 
Hams  to  induce  him  to  sign  a  bond  for  the  release  of  her  husband^ 
who  was  prosecuted  for  the  embezzlement  of  funds  belonging  to 
Ponder — which  money  thus  deposited  Rogers  was  to  return  to  her 
or  to  her  order  as  soon  as  he  became  released  from  bis  bond.    The 

-  prosecution  was  discontinued,  the  release  from  the  bond  was 
thereby  effected,  and  an  assignment  of  the  funds  deposited  vas 
made  by  Mrs.  Williams  to  the  plaintiffs,  who  sued  Rogers  on  his^ 
refnsal  to  pay  the  same. 
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Saoh  an  agreement  on  the  part  of  the  prosecuting  witness,  one  of  the 
plaintiffs,  is  one  whioh  a  court  of  justice  should  not  recognize  and 
enforce.  The  agreement  was  that  if  the  money  embezzled  should 
be  returned,  he  would  not  prosecute  the  offender.  This  can  not 
be  the  basis  of  an  action  in  a  court  of  justice  to  compel  one  of  the 
contracting  parties  to  comply  with  the  contract;  and,  as  set  out  in 
the  petition,  the  demand  of  the  counsel  of  the  accused  is  so  con- 
nected with  this  illegal'contract,  that  it  can  not  be  granted. 
The  plaintiffs  had  a  legal  remedy  by  which  their  civil  demand 
against  the  defendants  conid  have  been  enforced.  The  action  here 
is  not  against  the  depositary  on  the  simple  assignment  of  the  de- 
positor ;  for  both  the  depositor  and  the  depositary  are  sued  in 
wUdOf  and  the  effect  of  the  suit  is  to  enforce  the  consideration  for 
the  discontinuance  of  the  prosecution. 

A.  P.  Field  and  Jesse  B,  Fonder  v.  W,  K,  Bogers  et  aU.,  574. 
11.  A  contract  made  in  bad  faith  can  not  be  rescinded  unless  it  operate 
to  the  injury  of  the  party  complaining.    A  eale  may  be  frandulent 
and  simulated,  and  yet  not  injure  the  complaining  creditor. 

MarcelUn  Oillis  ▼.  J,  D.  Dansby  et  ah,  711. 
See  Mortgage,  No.  4 — Fleitas  v.  Consolidated  Association  of 

Flanters  of  Louisiana  et  als.,  223. 
See  Bonds,  No.  12 — Clements  v.  Biossat  et  als,,  243. 
See  Damages,  No.  1,  2 — Campbell  y.  JUiltenbergeTf  72. 
See  Evidence,  No.  26 — Burhank  v.  Fierce,  295. 
See  Taxes  and  Tax  Collector,  No.  10 — Barthel  t.  diyofKew 

Orleans,  340. 
Sek  Insurance,  No.  9 — Fike  v.  Merchants''  Mutual  Insurance 

Company,  392. 
See  New  Orleans,  No.  5 — Coleman  v.  City  of  New  Orleans,  451. 
See  Succession,  No.  2 — Netter  v.  Herman  and  Levy,  458. 
See  Evidence,  No.  33 — Billgery  v.  SchneU  and  Joachim,  467. 
See  Lease,  No.  5 — Trisconi  v.  Dumas  d  Victor,  477. 
See  Banquettes,  No.  2 — CHara  v,  Krantz,  504. 
See  Corporations,  No.  8 — Eddy  v.  City  of  Shreveport,  636. 
See  Succession,  No.  3 — Fool  v.  Mrs,  Alexander  and  Husband,  669. 
CORPORATIONS. 
1.   The  officer  of  a  company  must  be  presumed  to  know  its  by-laws 
adopted  before  his  appointment,  and  is  bound  by  them  as  to  his 
tenure  of  office.     They  have  become  the  law  between  himself  and 
his  employers.     By  one  of  their  by-laws  the  defendants  had  re- 
served the  right  to  remove  tlieir  officers  at  pleasure.    Plaintiff  is 
an  officer  in  the  sense  of  the  said  by-law,  and  therefore  can  not 
complain. 
George  W.  Hunter  v.  The  Sun  Mutual  Insurance  Company  of  New 
Orleans,  13. 
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2.  It  has  been  freqaentlj  determioed  that  police  jurors  are  politieal 
corporations  whose  powers  are  specially  defined  by  the  Legisla- 
tore,  and  that  they  can  legally  exercise  no  other  powers  than  those 
delegated  to  them. 

For  all  purposes  for  which  they  are  by  law  aathorized  to  create  debts, 
they  are  aathorized  to  levy  and  collect  a  tax  for  paying  the  same. 
Bat,  withoat  a  special  grant  of  power  by  the  Legislature  tor  that 
purpose,  they  clearly  have  no  authority  to  issue  and  put  in  circu- 
lation instruments  of  any  kind. 

Stephen  C.  Sterling  v.  Parish  of  West  Felidanoy  59. 

3.  No  special  statute  is  shown  in  this  case  conferring  upon  the  parish 
of  West  Feliciana  the  anthority  to  issue  the  negotiable  notes  or 
warrants  upon  which  the  plaintiff  sues. 

The  position  that  the  warrants  or  negotiable  instruments  of  indebt- 
edness which  are  the  objects  of  this  suit,  were  issued  to  defray  the 
necessary  expenses  of  the  parish  is  not  tenable.  The  police  jury 
was  not  authorized  to  do  it  in  any  other  way  than  by  levying  and 
collecting  a  tax  for  that  purpose.  Said  negotiable  instruments  are 
null  and  void.  Ihid. 

4.  The  important  qaestion  in  this  case  is:  Has  act  No.  77,  of  the  leg- 
islative session  of  1870,  entitled  **  An  Act  to  authorize  the  stock- 
holders of  the  Loan  and  Pledge  Association'*  to  change  the  name 
of  the  incorporation,  and  to  grant  certain  privileges  to  said  asso- 
ciation, been  properly  accepted  7 

The  answer  must  be  in  the  negative.  The  acceptance  of  an  act 
which  fundamentally  changed  the  character  of  the  institution, 
should  have  been  by  the  auanimous  consent  of  the  stockholders. 
The  assent  which  was  given  by  a  majority  is  not  sufficient. 

Legislative  alterations  ot  the  charter  of  a  private  corporation,  when 
merely  auxiliary  and  not  fundamental,  may  be  adopted  by  a  ma- 
joiity  of  the  corporators,  and  such  acceptance  will  bind  the  whole; 
but  if  sach  alterations  be  fundamental,  the  acceptance  must  be 
unanimous. 
State  ex  rel.  Attorney  Oeneral  v.  Accommodation  Bank  of  Loui- 
siana,  288. 

5.  A  municipal  corporation  possesses  two  classes  of  powers  and  two 
classes  of  rights — public  and  private.  In  all  that  relates  to  one 
class,  it  is  merely  the  agent  of  the  State  and  subject  to  its  control. 
In  the  other,  it  is  the  agent  of  the  inhabitants  of  the  place-~-the 
corporators — maintains  the  character  and  relations  of  individuals, 
and  is  not  subject  to  the  absolute  control  of  the  Legislature — ^Its 
creator.  Among  this  latter  cla8<i  is  the  right  to  acquire,  hold  and 
dispose  of  property — ^to  sue  and  be  sued,  etc. — just  as  certain  rights 
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are  cooferred  on  private  corporatioDB  and  persoaa,  not  sui  juriSy 
Buch  as  minors  and  married  women,  bat  are  not  afterwards,  as 
long  as  they  exist,  under  the  control  of  the  Legislature. 

A  municipal  corporation  may  own  property,  to  and  over  which  the 
Legislature  has,  while  said  corporation  exists  no  right  or  control 
in  opposition  to  or  independently  of  the  will  or  consent  of  the 
corporation. 

It  is  a  manliest  fact  to  all  that  the  incorporation  of  such  a  city  as 
New  Orleans  is  a  necessity.  The  multiplying  and  complicated  in- 
terests of  the  compact  and  increasing  community  are  such  that 
the  Legislature  can  not  administer  them  ;  and  some  of  them  are  of 
snch  a  nature  as  not  to  be  within  mere  legislative  action,  but  are 
to  be  conducted  under  general  rules,  thus  necessitating  the  creation 
of  an  intellectual  body,  with  something  more  than  govera mental 
functions,  but  which  do  not  constitute  an  imperium  in  imperio. 

If  then  a  municipal  corporation  can  acquire  the  fee  simple  of  prop-   ' 
'crty,  the  squares  intended  for  the  depots  of  the  plaintiffs  were  so 
acquired,  and  they  can  not  be  talsen  by  the  Legislature,  while  the 
city  corporation  exists. 

The  Legislature  expressly  recognized  and  ratified  the  compromise  of 
September,  1820,  between  the  city  and  certain  riparian  proprietors 
in  relation  to  the  property  in  question,  imposing  conditions  which 
were  complied  with.  The  theory  that  the  city  acquired  the  prop- 
erty simply  as  the  agetit  of  the  State  can  not  be  accepted,  because 
the  city  can  own  private  property,  and  because  the  former  owners 
intended  to,  and  did,  by  the  act  of  twentieth  June,  1851,  transfer 
the  title  thereof  to  the  city,  subject  only  to  the  uses  of  commerce 
and  of  the  public,  while  so  needed. 

The  injunction  in  this  instance  was  improperly  issued  against  the 
defendant — the  city  of  New  Orleans — but  as  the  city  has  made  no 
claim  against  the  plaintiffs,  a  demand  in  reconvention  can  not  be 
admitted,  and  a  decree  inhibiting  the  plaintiffs  from  occupying 
the  property  iu  controversy  could  not  be  granted. 

Under  the  pleadings,  all  that  can  be  done  is  to  render  judgment  in 
favor  of  the  city  dissolving  the  injunction  and  dismissing  plaintiffs' 
suit,  leaving  t\w  parties  to  their  rights,  under  th(^  laws  relative  to 
the  expropriation  of  property. 
New  Orleans,  MoMle  and  Chattanooga  Bailroad  Company  v.  City 
of  New  Orleans  ei  als,    Charles  Morgan,  Intervenor,  478. 
6.  The  plaintiffs  sue  on  an  open  account  to  recover  salaries  as  Com- 
missioners of  Waterworks,  and  commissions  on  two  millions  of 
dollars  for  adjusting  and  settling  the  accounts  between  the  Com- 
mercial Bank  and  the  City  of  New  Orleans. 
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On  the  thirty-first  of  July,  1868,  the  resolution  which  authorized  the 
appointment  of  the  plaintiffs  was  adopted.  Neither  that  resolu- 
tion nor  any  other  resolution,  law,  ordinance  or  contract  fixed  any 
salary  or  compensation  for  the  services  of  said  commissioners. 
None,  therefore,  can  be  claimed.  There  is  no  implied  obligation 
on  the  part  of  the  municipal  corporations,  and  no  such  relation  be- 
tween them  and  the  officers  whom  they  are  required  by  law  to  se- 
lect, as  will  oblige  them  to  make  compensation  to  such  officers, 
unless  the  right  to  it  is  expressly  given  by  law,  ordinance  or  con- 
tract. A.  W.  Boaworth  et  aU.  v.  City  of  New  Orleans,  494. 

7.  If  the  Claiborne  Manufacturing  Company  was  insolvent  when 
Nicholson,  one  of  the  defendants,  obtained  his  judgment,  which 
is  now  sought  to  be  annulleii,  it  does  not  appear  that  he  knew  it. 
Had  he  known  it,  there  was  no  reason  why  he  should  not  have 
prosecuted  his  claim.  TLe  board  of  directors  bad  expressly 
authorized  the  president  of  the  company  to  confess  judgment  in 
Nicholson's  favor.    This  they  had  the  authority  in  law  to  do. 

Thomas  B.  Killgore  v.  Jtf.  P.  Nicholson  et  als.f  633. 

8.  The  City  Council  ot  the  city  of  Shreveport  having  under  its  charter 
the  right  to  purchase  property,  had  the  right  to  secure  the  credit 
portion  of  the  price  by  stipulating  a  mortgage  and  the  vendor's 
privilege  on  the  property  purchased  in  favor  of  each  vendor  and 
agreeing  not  to  prejudice  the  right  of  mortgage  and  privilege  by 
any  alienation  or  incumbrance,  and  to  pay  the  costs  or  fees  incur- 
red by  the  vendors  in  enforcing  their  rights  thus  preserved. 
These  were  all  incidents  of  the  contract  of  sale. 

The  very  fact  that  the  city  purchased  the  property  for  the  purpose  of 
donating  it  to  the  Texas  and  Pacific  Railroad  Company  for  their 
depots,  made  it  the  more  prudent  in  the  vendors  to  require  the 
pact  de  non  alienando,  and  militates  against  the  presumption  of 
their  consenting  to  waive  it. 

If  there  could  be  any  doubt  about  the  authority  of  the  mayor  to 
represent  the  city  in  those  sales,  and  to  make  the  stipulations 
referred  to,  his  acts  were  ratified  by  the  acceptance  of  the  trans- 
fers and  the  donation  of  the  purchased  property  to  the  railroad 
company,  in  which  the  several  acts  of  sale  were  referred  to. 

The  attempted  exclusion  in  this  act  of  donation,  of  any  intention  to 
ratify  the  onerous  stipulations  under  consideration,  was  without 
effect  against  the  vendors.    The  contract  of  sale  as  a  whole  was 
ratified. 
C,  0,  Edey  v.  City  of  Shreveport.    Qregg  dt  Ford  v.  The  same. 
Steers  dt  Carlton  v.  Same.    8.  B,  Steers  v.  Same.     W.  John- 
ston dt  Co.  V.  Same.    (Consolidated  oases.),  636. 
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9.  The  objection  to  the  testimony  of  a  witness  on  the  ground  that  it 
could  uot  be  introduced  to  establish  a  fact  which  could  only  be 
shown  by  the  minutes  themselves  of  a  corporation,  was  not  well 
taken.    It  has  been  determined  that  the  neglect,  incompetence, 
not  to  say  dishonesty  of  a  corporation  in  making  up  its  minutes, 
can  not  exclude  an  interested  third  party  from  proving  the  truth 
by  parol, 
in  this  instance  it  is  clear  that  the  act  of  executing  the  note  sued 
upon  was  ratified  by  the  vestry,  and  it  is  unimportant  whether,  at 
the  time  of  executing  it,  the  persons  who  did  so  had  a  special 
authorization  or  not. 
Charles  Donnelly  v.  St.  John^s  Protestant  Episcopal  Church,  738. 
See  Garnishment  and  Garnishees,  No.  4 — Smith  v.  Durhridge 
and  Crescent  City  Live  Stock  Landing  and  Slaughterhouse 
Company  J  53i. 
See  Evidence,  No.  46 — Kilgore  v.  Willis  et  al.,  665. 
See  Taxes  and  Tax  Collectors,  No.  24 — Slack  v.  Bay^  674. 
No.  30 — CAty  of  Shreveport  v.  Jones,  708. 

COURTS. 
1.   The  same  reason  upon  which  the  power  of  the  Legislature  rests 
to  increase  the  number  of  courts  in  New  Orleans,  exists  for  the 
power  it  possesses  to  decrease  the  number. 

Article  83  of  the  constitution  of  1868  announces  that  the  General 
Assembly  may  establish  in  New  Orleans  as  many  district  courts  as 
the  public  interests  may  require,  wholly  irrespective  of  any  parti- 
cular number  of  courts.  It  may  diminish  or  increase  that  number 
according  to  its  discretion. 

If  it  be  granted  that  article  83  of  the  constitution  must  be  considered 
and  interpreted  in  connection  with  the  other  articles  of  the  same 
instrument  on  the  same  subject  matter,  to  wit:  articles  81,  84,  97, 
110,  122  and  158,  it  is  important  not  to  overlook  that  article  83,  so 
far  as  relates  to  the  organization  of  the  district  courts  of  New 
Orleans,  is  express  and  special.  It  is  a  well  recognized  rule  that 
general  legislation  does  not  control  special  legislation  on  the  same 
subject  matter. 

All  those  articles  which  treat  of  district  courts,  tenure  of  office,  re- 
moval of  judges,  etc.,  as  a  general  subject,  must  be  subordinated 
to  article  83,  so  far  as  their  provisions  are  in  conflict  or  incon- 
sistent with  the  special  provisions  of  article  83,  in  relation  to  the 
district  courts  of  New  Orleans.  By  this  rule  it  is  possible  to  har- 
monize, and  give  effect  to,  each  and  every  one  of  the  articles  that 
have  been  enumerated,  instead  of  becoming  bewildered  in  a 
labyrinth  of  difficulties,  vainly  endeavoring  to  limit  and  circum- 
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scribe  the  special  proviBions  of  article  83,  by  giying  a  ooDtrolling 
power  over  them  to  the  general  provisiooB  of  the  other  articlcB. 
The  aboHBhmeDt  of  the  conrt  over  which  the  relator  presided  waB  a 
legislative  act,  which  the  G^eral  Assemblj  of  Louisiana  had  the 
constitntional  power  and  right  to  'perform.    That  act  was  not  an 
ex  post  facto  law.    There  was  no  obligation  or  contract  violated. 
It  was  simply  the  exercise  of  a  power  and  discretion  with  which 
the  General  Assembly  was  clothed  before  nnd  at  the  time  the 
relator  came  into  office. 
State  ex  reL  T,  Wharton  OolUns  v.  Charles  Clinton,  Auditor,  406. 
See  Jurisdiction,  No.  1 — Louis  Parker  v.  Shropshire  ds  Ander* 

son,  37. 
See  Office  and  Officers,  No.  1,  2 — Thos.  Lynne  v.  City  of  New 
Orleans,  48. 
CRIMINAL  LAW. 

1.  The  indictment  for  perjury  in  this  case  is  fatally  defective.  It 
does  not  charge  that  the  question  which  the  defendant  is  alleged 
to  have  answered  falsely  was  material  to  the  case  then  being 
examined  by  the  grand  jury.  It  does  not  set  forth  the  substance 
of  the  offense;  nor  charge  that  the  defendant  willfully  made  oath 
to  a  statement  of  material  fact,  which  statement  was  false. 

State  of  Louisiana  v.  Henry  CHbson,  71. 

2.  The  judge  a  quo  was  right  when  he  refused  a  continuance  in  order 
that  the  prisoners  might  obtain  testimony  from*  Europe  to  estab- 
lish the  fact  that  the  man  alleged  to  have  been  murdered  was  the 
nephew  of  one  of  the  accused.  The  relationship  of  the  parties 
has  nothing  to  do  with  the  guilt  or  innocense  of  the  accused. 

The  State  of  Louisiana  v.  IHdio  BapUste  and  Francis  MarUni,  134. 

3.  The  judge  did  not  err  when  he  ordered  that  the  witnesses  for  the 
State  and  the  prisoners  be  separated,  except  the  physicians.  Dr. 
Jackson,  being  the  coroner,  was  called  to  testify  as  such ;  Dr. 
Bemiss  and  Dr.  Beard,  being  required  as  medical  experts  as  to  the 
cause  of  death  were  permitted  to  remain  to  hear  the  evidence  in 
order  that  they  might  form  an  opinion  as  to  the  cause  of  death. 

Ibid. 

4.  The  court  a  qua  did  not  err  in  permitting  Ward  to  testify  as  a 
witness.  The  objection  was  that  he  had  been  found  guilty  of  two 
crimes,  and  had  been  sentenced  to  the  penitentiary  and  to  the  par- 
ish prison ;  that  he  had  been  pardoned  after  his  sentence  had  been 
completed ;  and  that  his  pardon  was  not  sufficiently  proved. 

IHd. 

5.  It  matters  not  whether  the  pardon  came  before  or  after  the  term 
of  confinement  had  expired.    There  are  disabilities  which  are  the 
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oonsequenoes  of  conviotioD,  and  remain  after  incarceration  ha« 
ceased.  The  doctrine  well  recognized  on  this  subject  is,  that  a 
pardon  gives  to  the  person  to  whom  it  is  granted  a  new  character, 
and  makes  of  him  a  new  man.  When  extended  to  him  in  prison, 
it  releases  him  and  reoMves  4iis  disabilities ;  when  given  to  him 
after  his  time  of  imprisoment  has  expired,  it  removes  all  that  is 
left  of  the  consequences  of  conviction — hia  disabilities.        IHd. 

6.  A  communication  from  the  Secretary  of  tlie  Senate  to  the  Actiug 
Governor,  informing  him  that  his  recommendation  for  pardon  had 
been  received,  and  that  it  had  been  acted  upon  favorably,  is  suffi- 
cient evidence  of  the  completeness  of  the  pardon.  Ibid, 

7.  The  judge  a  quo  did  not  err  in  permitting  the  physicians,  as  pro- 
fessional experts,  to  recapitulate  to  the  jury  the  evidence  they  had 
heard,  and  which  constituted  the  reason  and  foundation  for  their 
opinioDB  in  relation  to  the  mode  of  death  of  the  deceased. 

The  objection  tbat  they  were  physicians  in  the  employ  of  two  insur- 
ance offices  which  had  each  a  policy  on  the  life  of  the  deceased, 
inay  go  to  their  credibility,  but  does  make  improper  their  answers 
to  the  questions  propounded.  Ibid, 

8.  The  jury,  after  being  two  days  and  two  nights  deliberating  on 
their  verdict,  came  into  court,  and  through  their  foreman  asked 
the  court  for  further  instructions  as  to  the  weight  to  be  given  to 
circumstantial  evidence ;  and  the  court  having  briefly  charged  the 
jury  that  they  were  bound  to  act  on  circumstantial  evidence  as 
much  as  on  any  other  evidence,  and  being  about  to  send  back  the 
jury  to  the  room  for  farther  deliberations,  the  counsel  for  defend- 
ants asked  the  court  to  give  the  jury  a  more  explicit  charge  as  to 
the  character  of  the  circumstantial  evidence  which  was  entitled  to 
consideration  by  them.  The  court  interrupted  the  counsel,  and 
absolutely  refused  to  hear  what  he  had  to  say,  or  even  to  permit 
him  to  addres  the  court  upon  the  right  of  asking  for  additional 
charges  on  the  particular  information  wanted  by  the  jury. 

On  this  point  it  is  obvious  that  the  judge  a  quo  erred,  and  that  he 
refused  to  the  prisoners  a  most  important,  and,  in  this  instance, 
vital  right.  Ibid. 

9.  The  objection  that  the  proceeding  by  information  against  the  de- 
fendant was  illegal  on  the  ground  that  it  was  violative  of  the  fifth 
article  of  the  Constitution  of  the  United  States  which  declares — 
'*  That  no  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  unless  on  a  presentment  or  indictment  of  a  grand 
jury,"  is  not  well  taken.  The  provisions  of  the  Constitution  of 
the  United  States  in  relation  to  trials  by  jury  apply  only  to  the 
Federal  courts.  State  of  Louiiiana  v.  Frank  Oarro^  377. 
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10.  The  charge  in  the  indictment  that  the  defendant  did  feloniooaly 
and  violently  seize,  take  and  carry  away,  etc.,  'Hhe  Bam  of  one 
hundred  dollars  in  paper  currency  of  the  United  States  of  America, 
of  the  goods,  property  and  chattels  of/'  etc.,  is  suiBcient.  It  is  a 
substantial  compliance  with  the  provisions  of  the  statute.  Revised 
Statutes,  section  1061.  Jbid. 

11.  The  objection  that  the  name  of  one  C.  R.  Schaffer  is  indorsed  on 
the  verdict  as  foreman  of  the  jury,  when  it  does  not  appear  else- 
where that  a  man  of  that  name  served  upon  the  jury,  is  withoat 
weight.  The  name  of  C.  A.  Shaffer  appears  on  the  list  of  jurors 
who  sat  on  the  trial.  The  discrepancy  in  the  letter  of  the  middle 
name  is  clearly  a  clerical  error.  Ibid. 

12.  The  point  in  this  case  is,  that  the  judge  erred  in  refusing  a  new  trial 
on  the  showing  made  that  one  of  the  jurors  was  a  British  subject, 
and  therefore  incompetent  to  sit  at  the  trial. 

The  record  contains  no  mention  of  the  reason  of  the  judge  for  refus- 
ing the  application  for  a  new  trial — whether  because  he  found  the 
fact  not  satisfactorily  established,  or  whether,  as  a  question  of 
law,  the  defendant  was  not  entitled  to  it — conceding  the  fact  to  be 
satisiactorily  proved. 

If  the  findiug  of  the  judge  a  quo  was  based  on  a  question  of  fact, 
it  can  not  be  revised  by  this  court;  because,  in  criminal  cases,  only 
questions  of  law  are  conigzable  by  this  tribunal.  But  assuming 
that  the  finding  of  the  judge  in  refusing  a  new  trial  was  upon  a 
question  of  law,  the  conclusion  of  this  court  is  that  he  was  correct. 

The  defendant,  duly  served  with  a  list  of  the  jurors  by  whom  it  was 
proposed  that  he  should  be  tried,  had  ample  opportunity  to  con- 
sider any  objection  he  might  have  to  their  capacity  or  competency, 
and  he  should  have  made  whatever  objection  he  had  at  the  time 
each  juror  was  offered. 

In  his  affidavit  for  a  new  trial,  the  defendant  states  that  he  did  not 
know  the  fact  of  which  he  complains  till  after  the  trial.  If  he 
neglected  to  ask  the  juror  at  the  time  he  was  offered  whether  be 
was  a  citizen  or  not,  it  was  a  neglect  of  which  he  can  not  now  com- 
plain. State  of  Louisiana  v.  William  L,  Bower ^  383. 

13.  The  defendant  alleges  that  the  words  ''paper  currency  of  the 
United  States,"  do  not  describe  the  statutory  offense  of  robbery. 

The  charge  in  the  indictment  is  the  felonious  and  violent  taking  of 
'*!the  sum  of  seventeen  hundred  and  forty-five  dollars  in  paper 
currency  of  the  United  States  of  America."  This  comes  within 
the  law.    R.  S.  sec.  810. 

The  objection  that  the  words  ''promissory  note  of  the  value  of  three 
hundred  dollars,*'  do  not  conform  to  the  statute,  because  not 
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showing  that  it  was  for  the  payment  of  any  specific  property,  is 
not  well  founded. 

Section  1051  makes  it  sufficient  to  describe  ''  the  instrument*  mat* 
ter  or  thing  by  any  name  or  designation  by  which  the  same  may 
be  usually  known,  without  setting  out  any  copy  or  fac  wmlt  of 
the  whole  or  any  part  of  such  instrument,  matter  or  thing." 

This  law,  as  stated  in  10  An.  290,  cited  by  defendant,  is  an  exception 
to  the  general  rule  of  the  common  law  as  to  description,  and  is 
complied  with  in  the  indictment  here. 

The  defendant's  bill  of  exceptions  to  the  refusal  of  the  judge  to  grant 
a  continuance  to  enable  the  counsel  appointed  to  represent  him  to 
prepare  the  defense,  can  not  be  maintained.  It  seems  there  were 
three  days  between  the  appointment  and  the  trial.  This  is  suffi- 
cient time  when  no  special  cause  is  shown  for  longer  delay,  nor  is 
such  a  delay  essential  in  itself. 

No  law  authorizes  to  move  for  attachments  against  absent  jurors  on 
the  list,  in  order  to  bring  a  greater  number,  when  there  are  enough 
present  to  complete  the  panel.  It  is  a  matter  in  the  judge's  dis- 
cretion; and  the  non-attendance  .of  some  of  the  jurors  summoned 
and  not  excused,  is  not  good  cause  for  refusal  to  go  to  trial. 

The  judge  a  qw>  did  not  err  when  refusing  to  admit  an  affidavit 
against  the  wife  of  the  defendant,  charging  her  with  receiving 
stolen  property,  being  a  part  of  the  property  described  in  the  in- 
dictment.   It  was  introducing  a  new  issue  from  the  one  at  the  bar. 

BUiU  of  Louisiana  t.  0.  H.  Shonhauaen,  421. 
14.  There  was  no  error  in  refusing  to  allow  the  defendant  to  propound 
to  his  own  witness  certain  questions  which  are  specified  in  his  bill 
of  exceptions.  If  intended  to  impeach  the  witness,  they  were  not 
allowable  to  the  party  introducing  him.  Otherwise,  they  were 
irrelevant  to  the  issue. 

The  court  instructed  the  jury  in  the  general  charge  that:  ^'To  con- 
stitute robbery  there  should  be  actual  or  constructive  force."  This 
was  correct,  and  substantially  what  the  counsel  asked. 

The  court  was  also  asked  to  charge  that,  **  in  the  proof  of  taking, 
it  is  necessary  to  show  that  the  goods  were  actually  in  the  posses- 
sion of  the  accused."  The  court,  in  giving  the  charge,,  added  the 
words,  ''  or  constructively"  after  the  word  ''  actually"  and  before 
the  word  '*in."    There  was  no  error  in  this. 

The  bill  of  exceptions  to  permitting  a  witness  to  refer  to  his  books, 
out  of  the  presence  of  the  court,  in  order  to  refresh  his  memory, 
was  not  well  taken. 

The  jury  found  the  accused  guilty  of  robbery  and  larceny  on  the  in- 
dictment containing  the  two  counts,  and  hereupon,  on  motion  of 
52 
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the  Attorney  General,  a  nolle  prosequi  was  entered  on  the  second 
connt  as  to  larceny,  and  the  accnsed  was  discharged  therefrom. 
There  is  no  error  in  this  proceeding.  Ibid. 

15.  The  offense  for  which  the  accnsed  was  tried  is  not  prescribed,  be- 
cause the  indictment  was  not  filed  within  a  year  after  the  crime 
had  been  committed.  The  statute  merely  says  that  the  indict- 
ment must  be  found  within  a  year  after  the  offense  was  made 
known  to  the  public  officer  having  power  to  direct  investigation 
and  prosecution . 

The  law  does  not  say  that,  because  the  foreman  of  a  grand  jury  can 
not  write  his  name,  the  indictment  found  by  the  grand  jury  of 
which  he  is  foreman  shall  not  be  good. 

After  a  motion  for  a  new  trial  which  has  been  refused,  it  is  too  late 
to  urge  in  arrest  of  judgment  that  the  jury  were  guilty  of  miscon- 
duct, partiality  and  prejudice  against  the  accused. 

The  judge  a  quo  did  not  err  in  refusing  to  permit  the  introduction 
in  evidence  of  the  certificate  of  thej>os/ mortem  examination  given 
by  the  physician  who  made  it.  There  is  nothing  to  show  that  the 
physician  himself  could  not  have  been  procured.  His  testimony, 
if  it  could  be  obtained,  was  the  evidence  required,  and  not  his  cer- 
tificate. State  of  Louisiana  v.  J^.  B.  Unney,  460. 

16.  The  ruling  of  the  judge  admitting  the  voluntary  confessions  of 
Fontaine  made  to  the  witnesses,  who  happened  to  be  a  constable 
and  a  justice  of  the  peace,  as  against  himself,  was  correct.  But 
the  declarations  of  Fontaine  were  inadmissible  against  Monie,  and 
the  judge  sbould  have  instructed  the  jury  to  limit  the  application 
of  said  admissions  to  Fontaine  alone. 

State  of  Louisiana  v.  Theopkile  Monie  and  Jos^h  Fontaine,  513. 

17.  The  refusal  of  the  judge  to  order  the  separation  of  the  witnesses  is 
a  matter  within  his  sound  discretion. 

The  judge  a  quo  was  correct  in  refusing  to  charge  that,  ''  if  from  the 
nature  of  tiie  assault,  Giroux  had  reasonable  grounds  to  believe 
that  the  life  of  his  wife  was  in  danger,  or  some  felony  was  about 
to  be  commilt<}d  upon  the  person  of  his  wife  and  was  at  the  time 
of  the  killing  being  inflicted  upon  her  person,  then  the  killing  was 
in  self  defense."  This  would  have  required  the  judge  to  assume 
the  fact  that  the  assault  upon  his  wife  was  without  provocation, 
for  if  the  wife  was  the  aggressor,  the  killing  would  not  be  excusa- 
ble in  self  defense. 

The  judge  a  quo  did  not  err  when  he  refused  to  charge  the  jury, 
"  that  they  must  take  into  consideration  the  crippled  condition  of 
the  accused."  The  cripple  was  not  assaulted,  and  his  being  a 
cripple  did  not  give  him  any  greater  right  to  kill  one  who  assaulted 
his  wife,  than  other  men  possess. 
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There  was  no  eiTor  in  the  charge  of  the  jadge  a  quo  that  the  princi- 
ple decided  in  the  caae  of  Selfridge  by  the  Sapreme  Court,  ^'  was 
the  law  of  Louisiana,  whenever  there  is  any  application  to  the 
case." 

The  judge  a  quo  correctly  refused  to  charge,  in  regard  to  the  dying 
declarations  of  the  deceased,  *'that  the  statement  must  be  com- 
plete in  itself  j  for,  if  the  declarations  appear  to  have  been  in- 
tended by  the  dying  man  to  be  connected  with  and  qualified  by 
other  stAtetuents,  which  he  is  prevented  from  any  cause  from  mak- 
ing, they  will  not  be  received."  The  defendant's  counsel  did  not 
object  to  the  admission  of  said  declarations,  but  on  the  contrary 
used  them,  and  referred  to  them  as  evidence  in  the  argument  be- 
fore the  jury. 

State  of  Louisiana  v.  E,  A.  Oiroux  and  C7.  Oiroux,  582. 

18.  The  prisoner  requested  the  judge  to  reduce  his  charge  to  the  jury 
to  writing.  This  he  refused  to  do.  The  request  was  made  before 
the  charge  was  delivered.  To  the  judge's  refusal  a  bill  of  excep- 
tion was  taken.    The  exception  must  be  sustained. 

Tlie  State  of  Louisiana  v.  John  J.  Oilmoret  599. 

19.  The  absence  of  part  of  the  jurors  at  the  time  and  when  the  case 
was  called  for  trial,  in  no  manner  deprived  the  defendants  of  the 
opportunity  of  inquiring  into  the  character  and  qualifications  of 
the  jurors.  A  sufficient  number  of  jurors  being  present  to  form  the 
panel,  the  court  did  not  err  in  ruling  the  defendants  to  trial. 

Having  had  all  the  notice  the  law  requires  in  order  to  prepare  their 

challenges,  the  defendants  were  not  entitled  to  a  postponement  of 

the  trial,  because  all  the  jurors  summoned  for  the  term  were  not 

present. 

The  State  of  Louisiana  v.  William  Hoozer  et  als,,  599. 

20.  Where  the  appearance  bond  by  the  defendant  in  a  criminal  prose- 
cution was  taken  and  approved  by  the  parish  judge  before  whom 
the  preliminary  examination  was  had,  the  fact  that  there  is  no  or- 
der committing  the  defendant  for  trial  before  the  district  court, 
nor  any  order  admitting  him  to  bail,  nor  fixing  the  amount  of  the 
bail,  can  not  avail  in  assignment  of  error. 

Where  it  is  manifest  in  the  record  that  the  word  August  is  written 
by  mistake  for  July,  it  is  a  mere  clerical  error  which  is  controlled 
by  the  context  and  accompanying  documents. 

While  the  court  was  in  session,  the  fact  that  the  petit  jury  and  wit- 
nesses in  criminal  matters  were  discharged  for  two  or  three  days  at 
a  time,  on  different  occasions  during  the  said  term,  did  not  release 
the  defendant  from  the  obligation  of  his  appearance  bond. 

State  of  Louisiana  v.  Sosthene  Herpinf  612. 
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The  verbal  admission  of  the  aooased  oaght'  always  to  be  reoeived 
with  great  caatiou.    Besides,  it  is  a  rule  of  evidenoe  that  the 
whole  admission  is  to  be  taken  together.    In  this  ease  the  witness 
only  heard  part  of  it.    The  evidence  shoald  have  been  rejected. 

The  8iaU  of  Lauitiana  v.  SU  GUcreoie,  022. 
See  Juries  and  JtiROBSt  No.  3,  4 — State  o/LameioMa  y.  ^iMfifi 

JB.  Smith,  02. 
See  Jobies  and  Jurors,  No.  5 — State  of  LouiHana  y.  Oaeiano 
Boea  and  Boea  Boea,  75. 
DAMAGES. 

1.  The  plaintiff  knew,  as  a  chemist,  that  his  iron  fence,  for  which  he 
had  contracted  with  defendant,  was  joined  together  with  material 
which  would  necessarily  go  to  rain,  and  he  saw  the  rnin  com- 
mencing within  a  year  alter  tlie  work  was  completed.  It  was 
then  that  he  shoald  have  compelled  the  defendant  to  do  his  work 
in  a  proper  manner. 

It  is  not  sufficient  that  plaintiff  shonld  have  repeatedly  called  the 
defendant's  attention  to  the  bad  condition  of  the  fence;  he  shonld, 
as  he  oonld,  have  forced  him  to  a  compliance  with  his  contract, 
and  shoald  not  have  wailed  seven  years  to  claim,  as  damages,  a 
greater  amount  than  the  fence  originally  cost.  He  is  only  entitled 
to  recover  Irom  the  defendant  the  amount  which  it  would  have 
cost  to  put  the  fence  in  a  proper  condition  when  it  was  first  dis- 
covered that  the  material  used  was  not  suitable  for  the  purpose 
for  which  it  was  intended. 

Geo.  W,  Ctmtpbell  v.  O.  A.  Miltenberger,  72. 

2.  The  prescription  of  one  year  is  not  applicable  to  this  case.  It 
applies  only  to  cases  ariHiiig  from  damages  caused  by  the  commis- 
sion of  an  offense  or  quasi  oflense.  Ibid, 

3.  Mere  words  spoken,  however  much  they  may  be  calculated  to  « 
excite  and  irritate,  do  not  justify  an  assault  and  battery.  The 
law,  in  deference  to  human  infirmities,  concedes  something  in 
favor  of  an  accused  paity,  where  it  is  shown  there  was  great  pro- 
vocation, and  in  civil  actions  such  provocation  may  go  in  miti- 
gation of  damages  but  never  in  jutctiflcation  of  the  unlawful  act 

Josiah  B.  Biehardeon  v.  Jamee  B,  Zuntz,  313. 

4.  Plaintiffs,  judgment  creditors  of  Canale,  caused  their  execationto 
be  levied  on  certain  movables.  Mora  iigoined  the  sale,  daimisg 
to  be  the  owner  of  the  property  seised.  The  iigabction  was  dis- 
solved in  the  court  below,  and  the  judgment  was  affirmed  in  this 
court  with  twenty  per  cent,  damages  against  the  piinoipal  and 
surety  in  eolido.  Pending  the  appeal,  the  sheriff  improperly 
released  the  seizure,  and  Mora  sold  the  property  at  auction. 
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Plaintifb  bring  this  suit  fbr  damaged  resulting  from  the  illegal  release 
of  the  seLBiue  by  the  sheriif  and  from  the  improper  ii:ganetion  by 
Mora,  and  pray  jadgment  against  them  in  soUdo  for  the  amount  of 
their  jadgment  iigainst  Canale,  which  they  failed  to  realise  by 
reason  of  the  illegal  acts  of  the  sheriff  and  Mora.  The  sheriff 
calls  in  warranty  Mora  and  the  sureties  on  his  iigunction  bond* 

It  is  not  possible  to  discover  what  obligation  Mora  and  his  surety 
have  contracted  towards  the  plaintiib.  This  snit  is  not  on  the 
Injunction  bond.  The  injunction  was  dissolved,  and  with  dama- 
ges granted  to  plaintiffs  against  the  principal  and  surety  in  $oUdo* 
The  illegal  release  by  the  sheriff  accrued  subsequently  to  the  in- 
junction, and  did  not  result  necessarily  from  the  exercise  of  that 
writ.  That  Mora  disposed  of  a  judgment  debtor's  property,  after 
it  had  been  released  Irom  seizure,  did  not  create  a  legal  obligation 
against  him  in  favor  of  the  judgment  creditor  of  the  party  whose 
property  he  had  disposed  of. 

There  is  also  no  legal  obligation  to  be  enforced  under  the  call  in 
warranty.  The  principal  and  surety  on  the  injunction  bond  did 
not  contract  to  warrant  the  sheriff  against  the  consequences  of  his 
own  illegal  acts. 

Oohen  dt  WtUon  v.  George  W.  Avery  ei  aU,,  350. 

5.  If  the  defendant  Harispe  is  responsible  to  the  plaintiff,  it  is  be- 
cause his  agent  took  possession  of  plaintiff's  property  and  shipped 
part  of  it  to  Cuba  on  Harispe's  account,  and  part  of  it  to  Harispe 
at  New  Orleans.  If  this  possession  was  a  wrongful  ^one,  as  it  is 
alleged  to  be,  the  property  came  into  his  hands  by  reason  of  an 
offense  which  he,  through  his  agent,  bad  committed.  His  obliga- 
tion towards  the  plaintiff  would  rest  upon  a  claim  for  damages 
caused  by  tortious  conduct  and  is  the  result  of  an  offense  which  is 
prescribed  by  one  year.  The  prescription  invoked  in  this  court  by 
the  defendant  must  therefore  prevail. 

George  Wood  v.  Charles  Harispe^  511. 

6.  The  simple  allegation  that  the  acts  complained  of  will  cause  the 
plaintiffs  damage  to  the  amount  of  more  than  five  hundred  dollars 
does  not  show  such  interest  as  to  give  this  court  jurisdiction. 

T.  8.  Dngan  et  al.  v.  FoUoe  Jury  of  the  Parish  of  St.  Oharlee  ei 
aU.,  673. 

7.  Damages  are  considered  an  equivalent  for  the  loss  sustained  by 
the  delay  consequent  on  the  appeal.  Hence  no  damages  can  be 
awarded  when  it  does  not  appear  that  an  appeal  delayed  plaintiff 
in  executing  or  collecting  his  judgment. 

JEUgabeih  OrofU  v.  Jeremiah  Moynih4in  and  Fatridk  Irwm,  727. 
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8.  This  is  a  suit  against  the  defoDdaots,  Mayor  and  Aldermen  of  the 
city  of  Jefferson,  for  damages  resulting  from  the  inflietion  of  a 
wound  on  plaintiff  by  a  mob  of  rioters  composed,  in  part  at  least, 
of  the  police  of  the  city  of  Jefferson  officially  appointed  by  de- 
fen  dan  ts; 
Held — That  as  it  is  not  alleged  that  defendants  were  present,  aiding, 
abetting  the  so-called  rioters,  or  that  they,  or  either  of  them,  in- 
flicted the  wound,  which  is  the  basis  of  plaintiff^s  claim,  tiiere  is 
no  cause  of  action.        Johi^  Spalding  v.  J.  J.  Kreider  et  aU.^  743. 

DOMICILE 

1.  In  view  of  the  facts  detailed  by  plaintiff  himself,  showing  that  he 
and  his  family,  departing  from  New  Orleans  where  his  usual  resi- 
dence used  to  be,  lived  and  resided  during  the  war  within  the 
Confederate  lines,  it  is  evident  that  plaintiff  did  not  reside  in  New 
Orleans  on  the  sixth  of  April,  1863,  the  time  of  the  protest  of  the 
note  on  which  he  appears  as  indorser,  and  that,  as  he  had  no 
known  place  of  residence,  the  notice  deposited  for  him  by  the  no- 
tar>^  in  the  postoffice,  pursuant  to  the  act  of  1855,  was  su£Bcient 
to  fix  his  liability.      Samuel  Jamison  y.  J,  H,  Pothaua  et  ais,^  63. 

2.  Besides,  the  plaintiff,  on  the  ground  that  he  did  not  know  be 
was  legally  released  by  the  want  of  notice,  can  not  be  permitted 
to  recover  the  sum  which  he  voluntarily  paid  as  a  compromise  for 
a  larger  sum  claimed  of  him.  He  preferred  to  pay  this  sum  to 
the  hope  of  gaining,  balanced  by  the  danger  of  losing  the  law  suit 
which  the  defendants  were  about  to  bring  against  him.  The  set- 
tlement or  transaction  has  a  force  equal  to  the  authority  of  the 
thing  adjudged.  Ibid, 

See  Jurisdiction,  No.  12 — Bradley  dk  Co.  v.  Woodruff  et  al.,  299. 
See  Wills  and  Testaments,  No.  2,  3,  4 — Bongger  v.  Kiannger, 
338. 

See  Domicile,  No.  32 — Stephenson  y.  Broadwelll,  387. 

See  Taxes  and  Tax  Collectors,  No.    11 — Mrs,   Oeorge  v. 

Campbell,  445. 
See  Sheriff,  No.  4 — -Rat*  v,  Katz  et  al,  468. 
See  Injunction,  No.  16 — Butchers'  Benevolent  Association  y.  B. 

King  Cutler,  500. 
See  Obligations  and  Liabilities,  No.  4 — Wilson  v.  i^eiijfaiiitii 
et  als,f  587. 
DONATIONS. 

1.  It  is  sufficiently  clear  from  the  tenor  of  the  will  on  record,  that 
the  testator  had  the  desire  to  give  the  seisin  to  the  executrix.  Any 
disposition  or  recommendation  from  the  testator  to  his  executor  in 
regard  to  the  mode  in  which  his  property  is  to  be  administered  is 
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a  sufficient  indication  of  his  desire  to  grant  the  seizin.    It  is  not 
necessary  that  the  word  seizin  be  inserted  in  the  will  to  confer  the 
power. 
The  executrix  is  entitled  to  credit  for  interest  paid  to  procure  exten- 
sions of  mortgage  notes,  it  not  being  shown  that  she  had  moneys 
in  hand  sufficient  for  the  purpose  of  taking  up  the  notes  of  the  de- 
ceased when  the  renewals  were  made.    It  was  important  to  the 
interest  of  the  estate  that  they  should  be  taken  up. 
The  sum  <>f  $2J,500  reported  by  the  auditor  in  this  instance,  as 
amount  of  sales  of  property  of  the  separate  estate  of  the  deceased 
during  his  last  marriage  and  charged  against  his  widow,  was  pro- 
perly rejected  by  the  court  below,  as  there  is  no  evidence  to  show 
that  the  proceeds  of  that   property  inured  to  the  benefit  of  the 
community. 
It  is  expressly  announced  by  article  1749  of  the  Civil  Code  that  ''all 
donations  made  between  married  persons,  during  marriage,  though 
termed  inter  vivos,  shall  always  be  revocable."    The  restoration  by 
the  wife  to  the  husband  of  the  various  articles  donated  to  her  and 
the  subsequent  conversion  of  them  by  him  for  the  uses  and  benefit 
of  the  community  may  be  regarded  as  a  revocation  or  an  annul- 
ment of  the  donation. 
Succession  of  Thomas  Sale — On  opposition  to  account  of  JExeeu* 
trix,  195. 
2.  Apart  from  the  disability  of  the  husband  and  wife  to  enter  into  a 
contract  with  each  other,  except  when  the  law  expressly  permits 
it,  the  promise  or  engagement  of  the  husband  to  return  to  liis  wife 
the  value  of  the  articles  donated  back  to  him,  by  replacing  thepi 
with  others  of  the  same  kind  and  of  the  like  value,  could  only  be 
regarded  as  an  imperfect  obligation  at  best,  and  one  that  can  not 
be  enforced  by  law.    It  did  not  have  the  binding  force  of  a  legal 
obligation  against  the  husband  and  neither  can  it  have  against  his 
heirs. 
A  donation  made  in  money,  in  the  form  of  the  manual  giit,  is  valid 

without  the  formality  of  a  notarial  act  of  transfer. 
There  is  no  foundation  for  the  assertion  that  the  provisions  of  article 
1749  apply  to  donations  by  public  act  and  not  to  manual  gifts 
which  require  no  formalities  alter  delivery.  This  court  is  unable 
to  discover  in  our  code  any  exception  to  the  rule  laid  down  in 
article  1749. 
It  is  contended  that,  if  by  the  act  of  donation  from  the  husband,  the 
money  became  hers  absolutely,  then  by  operation  of  law.  article 
1753  of  the  Civil  Code,  thjB  ownership  of  said  money  changed,  and 
was  vested  in  the  heirs  in  consequence  of  the  wife's  second  mar- 
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Tiage.    The  ooort  thinks  that  articles  1746, 1750  and  1752  most  be 

constraed  together  with  article  1753,  to  which  latter  article  the 

three  former  ones  are  subordinated,  and  that  their  operation  is 

contingent  upon  the  conditions  expressed  in  the  article  1753,  which 

is  not  found  in  the  Napoleon  Code,  but  which  was  incorporated 

into  onr  system  of  laws  from  the  Roman  law  and  Spanish  Codes. 

Ihid. 

3.  The  attitude  of  the  parties  to  this  litigation  would  seem  to  present 
a  case  provided  for  by  the  article  1753  of  our  Code.  During  the 
marriage  large  and  valuable  donations  were  made  by  the  husband 
to  the  wife  in  Ae  form  of  the  manual  gift.  The  husband  died, 
leaving  children  by  his  marriage  with  the  donee,  who  has  con- 
tracted a  second  marriage,  the  children  of  the  donor  still  living. 
But  in  this  case  the  conclusion  of  the  court  is  that  the  provisions 
of  article  1753  can  not  be  enforced,  for  the  reason  that  the  sub- 
stance of  the  donation  is  no  longer  tangible  nor  susceptible  of 
identification.  The  property,  of  which  the  ownership,  under  such 
circumstances,  becomes  vested  in  the  children,  must  be  the  same 
property  that  was  donated  to  the  wife  by  the  husband  during  the 
marriage. 

In  this  case,  the  money  constituting  the  particular  donation  under 
consideration,  has  long  since  been  used  by  the  executrix,  the  donee, 
for  the  benefit  of  herself  and  family.  It  is  no  longer  in  este  as  to 
the  rights  of  the  opponents.  The  ownership  of  it  can  not  be  en* 
joyed  by  the  children  nor  the  usufruct  of  it  by  the  mother.  Hence 
the  executrix  can  not  be  held  liable  for  it.  Ihid, 

4.  Plaintiff,  revoking  the  donation  which  he  made  to  his  wife  of  a 
certain  piece  of  property,  seeks  to  recover  possession  of  said  pro- 
I>erty  from  defendant,  whose  title  is  derived  from  plaintiff's  wife 
under  the  donation  aforesaid. 

It  appears  that  Mrs.  Wade  desired  to  donate  the  property  in  ques- 
tion, thus  donated  to  her,  to  her  daughter,  Mrs.  Eames,  ^^  as  an 
extra  portion  over  and  above  her  legitimate  share  in  the  succession 
of  said  donor,"  estimating  it  at  $7000,  and  to  secure  the  title  it 
was  specially  stipulated  in  the  act,  'Hhat  the  said  donor  binds 
herself  and  her  heirs  to  warrant  and  forever  defend  the  said  pro- 
perty against  all  legal  claims  and  demands  whatsoever."  To  this 
act  the  plaintiff  was  a  party,  approving  of  it  and  authoriziDg  his 
wife.  He  is  therefore  estopped  from  disputing  the  title  of  defend- 
ant. 

Besides,  the  prescription  of  ten  years  invoked  by  defendant,  is  a 

complete  bar  to  the  action. 

Henry  F.  Wade  v.  David  W.  Eamee,  449. 
See  Mostoaob,  No.  6 — Bueoeeeion  of  CordevioUe  v.  Daweon,  534. 
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DRAINAGE. 
1.  It  ifl  impossible  to  oonsent  to  the  propoBition  that,  becanse  private 
property  may  not  be  in  ase  by  the  owner,  it  may  be  violeotly  and 
illegally  taken  from  him  by  another,  with  the  view  even  of  sub- 
serving  the  interest  of  said  owners. 

Oafud  and  Carondelet  Navigation  Company  v.  ChmmiaHonerB  of 

First  Drainage  Distriei  of  New  Orleang,  740. 
See  New  Orleans,  No.  2 — State  ex  rel.  Qagnet  v.  Administrator 
o/FubUo  ActxmnUf  336. 
ESTOPPEL. 

1.  Plaintiff,  after  having  accepted  the  benefit  and  status  conferred 
upon  him  by  Pierre  Monette  in  the  act  of  marriage  which  legiti- 
mated  him,  can  not  attack  the  act  creating  his  own  status,  and 
ander  which  he  is  asserting  his  rights,  by  questioning  the  validity 
of  the  same  rights  conferred  apoo  one  who  is  recognized  as  his 
brother  and  also  legitimated  in  the  same  document.  The  very 
words  which  establish  the  legitimacy  of  plaintiff,  establish  also 
the  status  of  the  defendant.  He  can  not  accept  the  benefits  of  an 
act  and  repudiate  its  obligations. 

Succession  ofFierre  Monette,  26. 

2.  The  plaintiff  having  alleged  that  he  was  the  owner  of  the  boat  for 
injury  to  which  he  claims  damages,  it  was  not  competent  for  him 
to  prove  that  he  was  not  the  owner,  but  only  the  charterer,  and 
interested  in  another  and  very  different  capacity  from  that  of 
owner. 

WUUam  Drew  v.  AtUikapas  Mail  Transportation  Company  and 
Tupper,  306. 
3»  The  plaintiff,  being  ejected  from  his  office  of  mayor  of  the  city  of 
Jefferson  from  the  first  of  June,  1869,  to  tne  first  of  April,  1870, 
when  the  office  ceased  to  exist  by  annexation  of  said  city  to  the 
city  of  New  Orleans,  obtained  by  compromise,  in  a  suit  resulting 
from  the  unlawful  interference  with  his  rights,  the  sum  of  (1500 
from  the  party  thus  interfering  under  an  appointment  made  by  the 
Governor.    This  sum  was  paid  out  of  the  funds  of  the  city  of  Jef- 
ferson, and  the  plaintiff  now  claims  from  the  city  of  New  Orleans, 
as  successor  of  the  city  of  Jefferson,  the  same  amount  for  salary ; 
Held — That  the  compromising  by  plaintiff  of  the  said  suit,  in  which 
his  right  to  the  office  was  involved,  concludes  him  from  urging  any 
demand  against  the  city  of  New  Orleans  for  his  salary,  admitting 
the  liability  of  the  city  to  pay  a  salary  twice  for  the  same  services. 

J.  J.  Kreider  v.  City  of  New  Orleans,  342. 
4.  The  widow  and  heirs  of  Jean  Pardo  claim  a  house  and  lot,  formerly 
belonging  to  A.  A.  Pardo, ^on  which  the  deceased  had  a  mortgage, 
and  which,  in  1858,  he  bought  at  an  auction  sale  ordered  by  the 
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Second  District  Court  under  insolvent  proceedings  in  consequence 
of  the  bankruptcy  9f  A.  A.  Pardo,  the  defendant  in  this  case,  who 
was,  however,  permitted  by  the  purchaser  to  retain  possession  of 
the  property. 

The  defense  set  up  that  the  price  paid  for  the  property  was  money 
which  the  deceased  was  owing  to  defendant,  is  utterly  without 
foundation. 

The  defendant,  in  the  face  of  the  schedule  which  he  filed  in  bank- 
ruptcy as  syndic  of  his  creditors,  and  which  is  verified  by  his  own 
oath,  can  not  be  heard  setting  up  an  account  against  his  brother 
extending  back  to  1840,  eighteen  years  previous  to  his  insolvency 
and  which  is  not  mentioned  in  the  schedule.  He  is  estopped  from 
denying  the  truth  of  his  oaths  and  judicial  admissions  in  the  in- 
solvent proceedings. 

If  the  account  aforesaid  was  a  valid  claim,  it  should  have  been  put 
on  the  schedule  as  an  asset  of  the  insolvent.  If  he  colluded  with 
his  brother  in  suppressing  this  claim  and  allowing  him  to  carry  off 
the  property  as  first  mortgage  creditor,  this  court  will  not  aid  him 
in  seeking  to  derive  a  benefit  from  the  fraud. 

Hie  Widow  and  Heirs  of  Jean  Fardo  y.  A,  A,  Fardo,  364. 

5.  The  judgment  referred  to  as  an  estoppel  against  plaintiff^s  action, 
did  not  impose  upon  her  the  condition  to  claim  certain  pieces  of 
property  in  kind,  to  which  she  might  be  entitled,  but  reserved  her 
right  to  the  proceeds  in  case  she  failed  to  recover  said  properly. 
She  has  alleged  and  shown  that  the  title  of  the  purchasers  was 
maintained  in  several  suits  she  instituted.  She  therefore  can 
exercise  her  second  right. 

The  objection  that  the  security  can  not  be  sued  for  the  proceeds,  do 
step  having  been  previously  taken  to  fix  the  liability  of  the  princi- 
pal, is  not  well  founded. 

This  objection  was  not  made  in  the  lower  court,  but  the  surety 
adopted  and  joined  in  the  defense  made  by  the  principal,  and,  on 
trial,  the  plaintiff  showed  by  the  returns  of  nMa  bona  on  one  or 
two  fieri  fa^Aas  for  small  sums,  that  further  process  against  the 
principal  would  be  unavailing. 

Mrs.  A.  B,  Dehlane  v.  F.  Levasseur  et  ah,  541. 

6.  The  objection  to  the  introduction  of  plaintiff's  testimony  as  a  wit- 
ness to  prove  in  her  own  behalf  that  she  was  not  a  member  of  a 
certain  firm,  was  properly  sustained.  It  not  estopped  by  her  own 
declarations  in  an  authentic  act  and  in  judicial  proceedings,  plain- 
tiff's testimony  could  not  have  availed  to  show  that  she  was  not 
a  member  of  said  firm  against  her  own  solemn  declarations  in 
those  instruments  that  she  was. 

Mrs.  E.  V,  Elberi  and  Husband  v.  WaUaoe  A  Co.  and  J,  A.  JM- 
deU,  sheriff,  705. 
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7.  One  who  has  availed  himself  of  a  judgment  and  made  it  his  own 
by  issuing  a  fieri  /ados  and  collecting  money  thereon  is  estopped 
from  denying  its  validity. 

Heirs  of  M.  W,  Ashley,  deceased,  v.  Adam  Riser  et  aL,  711. 
8.   A  party  can  not  be  permitted  to  allow  his  property  to  be  sold 
under  a  judicial  process  and  then  claim  the  proceeds  under  the 
allegation  that  be  did  not  owe  the  debt  which  the  property  was 

sold  to  pay. 

SoraUo  Weedon  et  als.  v.  ArthenUse  Landreaux  et  als,,  729. 
See  Donations,  No.  4 — Wade  v.  Hames,  449. 
EVIDENCE. 

1.  A  broker  who  acted  for  both  parties  in  a  transaction,  and  his  son, 
who  attended  to  the  business  at  his  office,  were  both  competent  to 
testify  with  regard  to  what  passed  between  said  parties,  and  to 
prove  certain  conversations  and  statements,  to  which  a  bill  of  ex- 
ceptions was  taken,  on  the  ground  that  they  were  made  out  of  the 
presence  and  hearing  of  the  parties  objecting  thereto. 

The  court  does  not  see  why  a  man  should  not  be  allowed  to  testify 
in  a  civil  matter,  because  his  testimony  may  show  that  he  has  been 
guilty  of  an  offense  against  the  laws  of  the  State.  This  is  an  ob* 
jection  which  he  alone  could  make. 

B,  M,  Horrell  dt  Oo,  v.  JET.  N,  Parish — Louisiana  National  Bank, 
Intervenor,  6. 

2.  A  bill  of  lading  is,  aiter  all,  only  the  evidence  of  a  contract  to  de- 
liver property  at  a  certain  point,  and  it  is  not  the  marks  on  the 
margin  therein,  or  on  the  property  shipped,  which  give  life  to  the 
obligation.  The  marks  are  given  only  tor  the  convenience  of 
identification.    But  in  this  case  there  is  no  question  of  identity. 

Ihid. 

3.  The  burden  of  proof  was  on  the  plaintiff  to  prove,  as  he  alleged, 
that  the  bank  gave  no  valuable  consideration  for  the  notes ;  that 
it  is  not  the  bona  fide  holder  thereof;  and  that  they  came  into  the 
possession  of  the  bank  in  an  illegal  and  unlawful  manner.  There 
was  nothing  in  the  transaction  beyond  the  taking  by  the  bank  of 
security  for  the  payment  of  a  pre-existing  debt,  and  this  it  was 
authorized  by  law  to  do. 

Marco  Giovanovtchy,  Citizens''  Bank  af  Louisiana,  15. 

4.  Where  the  bill  of  exceptions  was  to  the  putting  of  leading  ques- 
tions by  the  Attorney  General  to  one  of  the  witnesses  under  the 
pretense  that  the  person  testifying  was  an  unwilling  witness,  and 
without  having  first  propounded  preliminary  questions  to  the  wit- 
ness, and  without  a  refusal  by  the  witness  to  answer  questions  pro- 
pounded to  her  in  legal  form  on  the  examination  in  chief,  which 
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was  permitted  by  tbe  ooart,  and  all  the  leading  qneatfona  were  ans- 
wered by  the  witneae }  and  where  the  judge  a  quo  snlijoined  to  this 
statement  in  the  bill  of  exceptions  his  own  statement  why  he  had 
permitted  this  eonrse : 
Held — ^Tbat  the  cironmstances  which  induced  the  judge  a  gmo  to  per- 
mit the  mode  of  interrogation  need  by  the  Attorney  General  con- 
stitute matter  of  fact  which  it  is  not  necessary  to  examine,  asapon 
the  bill  of  exceptions  the  court  thinks  the  ruling  correct. 

Siate  of  LouMema  t.  Oaetano  Bom  cmd  Bo9a  Rosa^  75. 

5.  In  this  instance  the  defendant  offered  in  evidence  the  petitioD  in 
the  case  entitled  **  Succession  of  Jose  Maria  CaballerOy''  and  the 
judgment  of  the  Second  District  Court  and  of  the  Supreme  Court, 
decreeing  her  to  be  the  legitimate  child  of  the  deceased.  The 
plaintiffs  objected  on  Ae  ground  that  they  were  not  bound  by  the 
judgment,  not  being  parties  to  the  suit. 

The  objection  was  correctly  overruled.  It  was  not  a  judgment  Mvr 
paries^  but  a  judgment  in  rem,  and  is  evidence  of  IhefaeU  adjudh 
cated  agaimt  the  world. 

The  judge  a  guo  properly  rejected  the  testimony  taken  by  commis- 
sion of  witnesses  not  named  in  the  interrogatories  or  commission. 
The  party  called  on  to  cross  question  witnesses  when  testimony  is 
taken  by  commission,  is  entitled  to  be  informed  of  the  names  of 
the  witnesses  in  order  to  know  how  to  shape  his  questions. 

The  court  below  was  right  in  not  granting  a  continuance  on  the 
ground  of  the  rejection  of  the  above  mentioned  testimony,  the 
party  offering  it  not  having  made  due  diligence  to  get  the 
evidence. 

The  plea  of  res  judicata  must  stand.    It  is  well  settled  that  a  final 

judgment  of  a  court  of  competent  jurisdiction  as  to  the  status  o(tk 

person,  is  res  judicata  as  to  all  the  world,  and  the  force  and  effect 

of  res  judicata  is  to  make  black  white,  and  the  crooked  straight 

Oertrudig  BoneUa  and  CahaJlero  et  dls.  v.  Charles  Madud,  Testor 

mentary  Executor,  et  aZ.,  112. 

6.  Certain  blank  licenses  signed  by  the  State  Auditor,  which  wers 
part  of  those  delivered  by  him  to  the  defendant,  a  tax  collector, 
and  for  which  the  collector  stood  charged  in  the  Auditor's  books, 
were  offered  in  evidence  to  show  that  neither  said  Ranson  nor  his 
sureties  could  be  liable  to  pay  for  said  licenses.  The  court  a  qua 
properly  refused  to  admit  them  for  the  purpose  for  which  they  were 
offered.  Nothing  prevented  the  defendant  from  returning  the 
licenses  at  the  time  of  his  settlement  with  the  Auditor  and  receiv- 
ing credit  for  them. 

Siate    of  Louisiana  v.  JDoum  Sanson,  Tax  OoUeetor,  ami  his 
securities^  125. 
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7.  Oral  erideoce  was  properly  admitted  to  show  the  relationship  of 
two  witnesses  and  of  plaintiff  to  her  deoeased  uncle,  whose  will 
she  wishes  to  be  declared  null  and  iaoperatiYe,  and  the  disappear- 
ance of  plaintiff's  father  and  his  age. 

Under  this  proof  the  presumption  arises  that  plaintiiTs  father  is 
alire;  and  there  being  no  proof  of  his  death,  the  plaintiff  can  not 
represent  him,  nor  accept  and  claim  through  him  the  succession  of 
her  deceased  uncle*  She  is  therefore  without  capacity  or  interest 
to  attack  the  will  of  the  deoeased. 

Mr$.  P.  Boe  y.  JB.  Fillml,  Teatameniary  Executor,  126. 

8.  There  is  no  law  which  requires  authentic  proof  of  the  identity  or 
existence  of  a  plaintiff  acting  mi*  juri8.  Whether  the  plaintiff  be 
a  corporation  or  a  prirate  association  of  persons  is  of  no  oonse- 
qnence,  so  far  as  its  right  to  enforce  the  collection  of  the  note  it 
holds  is  concerned. 

Fint  NaUanal  Bank  of  Maeon  v.  B.  B.  SimmeB,  147. 

9.  Where  the  note  ie  made  payable  to  the  order  of  the  maker  who  in- 
dorsed it  in  blank,  and  the  mortgage  is  in  favor  of  any  holder  or 
holders  thereof,  and  the  note  is  identified  and  described  in  the  act 
of  mortgage,  no  other  proof  than  possession  is  necessary.   Ibid, 

10.  The  plea  that  the  defendant's  title  to  the  land  purchased  and  for 
which  the  mortgage  note  was  given  is  not  perfect  for  the  whole, 
can  not  be  sustained.  He  does  not  allege  that  he  has  been  dis- 
tuibed  in  his  possession;  that  he  has  been  sued;  or  that  be  is 
threatened  witli  a  suit  for  the  property.  Besides,  the  parties  inter- 
ested in  that  question,  who  were  called  in  warranty,  are  not  be- 
fore this  court.  Ibid, 

11.  Where  there  is  no  note  of  evidence  on  the  subject  in  the  record, 
the  rule  is  that  the  judge  who  condemned  the  defendants  as  com- 
mercial partners  solidarity  on  their  note,  did  so  on  proper  evidence. 

A.  Hefner  v.  8.  Reese  and  H,  Yergez^  148. 

12.  The  objection  that  the  partition  among  certain  heirs  is  void,  on  the 
ground  that  it  was  not  evidenced  by  a  written  act,  is  unsound, 
wlien  they  went  into  possession  and  were  permitted  to  prove  by 
parol  the  division  or  partition. 

John  W,  Johnston  v.  Chisiavus  (&  HfpoUte  Labat,  159. 

13.  If  it  be  granted  that  a  partition  is  virtually  a  sale  of  each  heir  to 
the  others,  of  his  share  in  indivision  for  the  sole  ownership  oi  the 
particular  part  assigned  to  him,  still,  like  a  sale,  it  can  be  proved 
by  parol  evidence,  if  it  is  received,  as  in  this  case,  without  ob- 
jection. Ibid. 

14.  Where  the  objection  was  that  the  plaintiff  alleged  that  the  indebt- 
edness of  the  defendant  arose  from  family  and  plantation  supplies 
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furnished  in  1870  and  1871 ,  tbat  the  first  item  appearing  on  the 
plaintiffs  aocoan t  charged :  ' '  1870,  Aprils  account  rendered  $3970,'^ 
as  may  have  accrued  from  and  after  first  January  1870,  was  not, 
and  did  not  purport  to  be  for  such  snppliesi  and  was  too  general 
and  indefinite  to  admit  of  proof; 

Held — That  the  objection  was  well  taken  and  that  the  testimony  of-, 
fered  should  have  been  rejected. 

The  husband  of  defendant  was  the  manager  of  the  Verona  plan- 
tation belonging  to  her,  prior  to  her  being  separated  from  him  hy 
judicial  decree  in  October  1869.  Daring  that  year  he  received  sap- 
plies  from  the  plaintiff,  and  the  sum  of  $3970  charged,  as  before 
stated,  as  the  first  item  on  the  account  sued  upon,  is  inferred  to  be, 
for  the  most  part,  for  the  supplies  of  1869.  It  is  in  proof  that  for 
the  period  of  1870  and  1871,  for  which  the  supplies  are  charged, 
she  had  always  refused  to  supply  the  laborers  on  her  place,  which 
was  leased  out  to  them,  and  had  neither  authorized  her  husband 
nor  any  other  person  to  contract  for  supplies.  The  plaintiff  can 
only  have  judgment  for  $903  18,  as  the  amount  of  articles  estab- 
lished as  furnished  to  defendant  and  which  went  to  her  individual 
use.  Joseph  Moore  v.  Mrs.  Inez  Eouth  Gordon,  167. 

15.  On  the  amended  rule  taken  on  Mrs.  Pipes,  administratrix  of  the 
estate  of  her  deceased  husband  and  tutrix  of  her  minor  children, 
to  show  cause  why  a  certain  piece  of  property  mortgaged  to  secure 
a  promissory  note  indorsed  by  the  deceased,  should  not  be  sold  for 
payment  of  the  same,  alter  the  plaintiff  had  introduced  his  evi- 
dence  consisting  of  the  note,  the  confirmation  of  Mrs.  Pipes  as 
natural  tutrix,  the  account  on  which  he  figures  as  a  creditor,  its 
publication,  and  the  judgment  homologating  the  same,  the  de- 
fendant offered  evidence  to  establish  the  allegations  in  her  answer, 
to  wit :  That  she  had  never  filed  any  account,  and  that  no  one 
was  authorized  to  file  one  for  her.  The  plaintiff  objected  to  the 
reception  of  this  evidence,  on  the  ground  that  it  was  attacking 
the  judgment  collaterally.  The  judge  a  quo  maintained  the  ex- 
ception.   It  was  an  error. 

The  defendant  merely  sought  to  show  that  the  {udgment  upon  which 
the  plaintiff  relied,  was  in  reality  no  judgment  against  her.  The 
plaintiff  having  rested  his  case  upon  the  judgment,  the  defendant 
was  authorized  to  show  that  the  judgment  had  no  foundation  to 
stand  upon.  It  is  now  a  well  recognized  doctrine  tiiat  one  may 
use  as  a  shield,  what  he  can  not  use  as  a  weapon. 

Succession  of  James  W.  PijMt,  203. 
16.   Objection  was  made  by  defendants  to  the  introduction  of  a  dia- 
gram marked  A,  on  the  ground  that,  in  an  action  of  boundary,  an 
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official  and  authorized  survey  only  can  be  made  the  basis  of  pro- 
ceeding, and  that  the  diagram  being  a  private  instrument  or  act  of 
the  plaintiff,  is  inadmissible.  The  court  a  qua  admitted  the  diagram 
to  be  used  by  the  witnesses  on  the  stand  lo  show  the  locus  in  quo, 
and  the  boundary  in  dispute.  This  ruling  was  correct  under  the 
pleadings.  The  plaintiff  had  the  right  to  sliow  the  existence  and 
locality  of  the  alleged  ancient  line  of  division  between  the  lands 
of  the  parties  by  parol  evidence,  and  the  diagram  was  admissible 
to  enable  the  witnesses  to  render  their  testimony  intelligible  to  the 
court  and  jury.  E.  Boedicker  v.  John  East  et  als.,  209. 

17.  The  objection  to  the  admission  of  evidence  showing  that  John 
East  had  pointed  out  to  plaintiff  in  1871,  the  line  in  question  as 
the  established  boundary,  was  not  well  founded.  John  East  is 
one  of  the  defendants,  and  the  husband  of  Frances  East,  the  owner 
of  the  land,  and  seems  to  have  acted  tor  his  wife.  Ihid, 

18.  A  bill  of  exceptions  was  taken  to  the  admission  of  testimony  in- 
troduced by  the  plaintiff  to  disprove  a  statement  made  by  one  of 
his  own  witnesses.  The  testimony  was  admissible.  It  was  offered 
not  to  impeach,  but  to  rebut.  This  court  understands  the  rule  to 
be,  that  although  a  party  introducing  a  witness  is.  not  permitted 
to  impugn  his  character  for  veracity,  and  to  show  that  he  is  not 
worthy  of  belief,  he  may  nevertheless  introduce  evidence  to  rebut 
a  statement  made  by  the  witness  as  to  a  particular  fact.     Ibid. 

19.  Assuming  that  a  husband  acted  as  the  agent  of  his  wife  in  matters 
connected  with  the  general  administration  of  her  affairs  or  busi- 
ness, it  must  be  shown  that  he  had  authority,  express  and  special, 
sufficient  to  bind  her  by  his  promise  to  pay  the  debt  of  a  third 
person.  Baker  ds  Thompson  v.  Mrs,  A,  L.  Pagaud,  220. 

20.  Under  the  act  of  1858  the  promise  to  pay  the  debt  of  a  third  per- 
son can  not  be  proved  by  parol.  It  must  be  in  writing,  the  law  is 
prohibitory,  and  this  court  can  not  recognize  any  other  proof  to 
establish  the  f.ict.  Ihid, 

21.  The  court  a  qua  did  not  err  in  refusing  the  defendants  to  prove  by 
parol  that  they  were  entitled  to  a  credit  of  $278,  by  reason  of  a 
voucher  showing  the  fact.  The  voucher  was  the  best  evidence 
and  should  have  been  produced. 

John  Clements,  President  of  the  Police  Jury  of  the  Parish  of  Bar- 
pides,  V.  Eugene'B,  Biossat  et  als,,  243. 

22.  The  written  acknowledgment  of  a  debt  need  not  be  stamped 
before  it  can  be  received  in  evidence. 

In  this  instance,  the  note  described  in  the  act  acknowledging  the 
indebtedness,  and  interrupting  prescription  as  alleged,  is  not  suffi- 
ciently identified  as  the  one  sued  upon — which  it  was  incumbent 


east  INDEX. 

EVIDENCE— ContiDaed. 

on  the  plaintiff  to  show.    It  was  his  duty  to  make  out  his  case 
positively  and  he  has  not  done  so. 

Charles  E,  Alter  r,  John  McDougal  et  als.,  245. 

23.  The  copy  of  an  act  of  sale  of  a  lot  and  house  nnder  private  signa- 
ture, attested  by  two  witnesses,  one  of  whom  made  oath  before 
the  recorder  of  the  parish  of  the  execution  thereof  and  of  the 
signature  of  the  parties  to  the  act  is  sufficient  to  prove  title  to  real 
estate,  but  the  original  must  be  produced  and  the  signature  proved, 
giving  the  privilege  to  the  defendants  of  admitting  or  denying  the 
genuineness  of  the  signature.  The  evidence  should  have  been 
rejected. 

Mrs,  Corinne  Tesson  and  Hv stand  y.  A,  L.  Ousman  et  aU.,  248. 

24.  The  question  in  this  case  is  whether  the  sale,  in  conseqnence  of 
which  the  note  sued  upon  was  given,  is  one  per  aversionem,  or  per 
acre. 

On  the  trial,  the  court  below  did  not  err  in  receiving  in  evidence,  of- 
fered by  plaintiff,  the  deeds  of  sale  from  the  Citizens'  Bank  and 
from  the  sheriff  to  him,  in  which  the  boundaries  of  the  land  sold 
were  described. 

It  follows  from  said  evidence  that  it  was  the  sale  of  a  plantation  de- 
scribed in  certain  deeds  wherein  the  boundaries  were  specifically  set 
forth,  with  all  that  was  upon  it,  for  a  ceitain  price  for  the  whole. 
It  was  a  sale  per  avereionem,  and  not  per  acre.  The  plaintiff  pur- 
chased by  boundaries  and  sold  by  boui  daries  within  which  the 
number  of  acres  is  described  *'as  more  or  less.*' 

Edward  J.  Qay  v.  TT.  X.  Larimore,  253. 

25.  In  this  suit  against  the  succession  of  a  defaulting  tax  collector  and 
his  sureties,  a  bill  of  exceptions  is  taken  by  defendants  to  the  ad- 
mission of  a  certified  extract  from  the  books  of  the  State  Aaditor, 
showing  the  indebtedness  of  the  deceaseu  tax  collector  to  the  Stare, 
on  the  ground  that  it  was  not  the  bent  evidence,  but  a  copy,  and 
the  absence  of  the  original  was  not  accounted  for,  and  such  origiual 
could  not  furnish  proof  of  the  statements  contained  in  the  copy. 

The  instrument  objected  to  is  a  certified  transciipt  of  the  tax  collec- 
tor's account  in  the  Auditor's  books  and  not  a  certificate  merely  of 
facts. 

It  was  the  duty  of  the  Auditor,  a  sworn  officer  of  the  State,  to  keep 
an  account  with  the  said  tax  collector  and  charge  the  latter  with 
items  of  defalcation,  and  he  is  authorized  by  law  to  give  certifi- 
cates of  the  contents  of  such  books  and  of  the  records  of  his  office 
under  his  official  seal. 

State  of  Louisiana  v.  Succession  of  Masters  et  ols.,  268. 

26.  The  defendant,  having  bound  himself  to  give  plaintiff  witbin  a 
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certain  time,  a  good  and  snffioieDt  title  to  the  sixteenth  part  of  a 
lead  mine,  on  the  fnlflUment  of  certain  conditions  by  plaintiff,  re- 
fhsed  at  the  expiration  of  the  delay  to  comply  with  his  agreement . 
At  the  trial,  the  plaintiff  offered  in  eyidence  the  said  agreement, 
which  was  rejected  on  the  ground  that  it  was  not  properly  stamped, 
the  oonrt  holding  that  the  stamp  necessary  for  the  sale  of  real 
property  should  have  been  affixed  instead  of  that  for  an  agreement 
to  sell.  The  court  a  qua  erred.  The  document  had  on  it  the  stamp 
required  for  such  instruments. 
Parol  evidence  to  show  that  defendant  had  parted  with  his  interest 
in  said  property,  and  that  the  stock  company  owning  the  same  was 
insolvent,  to  the  knowledge  of  the  defendant,  one  of  the  stock- 
holders thereof,  was  not  improperly  offered.  Plaintiff  was  not 
seeking  to  establish  his  title  to  real  estate,  but  to  show  defendant's 
inability  to  comply  with  the  agreement  to  make  a  title.  The  evi- 
dence was  not  therefore  subject  to  the  rule  requiring  written  proof 
of  such  title.  It  was  certainly  relevant  so  far  as  it  tended  to  show 
plaintiffs  compliance  and  defendant's  non-compliance  with  their 
mutual  obligations.  B,  Burhank  v.  J,  0,  Pierce,  295. 

27.  The  plaintiff  having  alleged  that  he  was  the  owner  of  the  boat  for 
injury  to  which  he  claims  damages,  it  was  not  competent  for  him 
to  prove  that  he  was  not  the  owner,  but  only  the  charterer,  and 
interested  in  another  and  very  different  capacity  from  that  of 
owner. 

WiXUcvm  Brew  v.  Atidka^^  Mail  TrcmaportaUon  Company  and 
TuppeTf  306, 

28.  Plaintiff  was  discharged  because  he  closed  the  store  in  which  he 
was  employed  at  an  unreasonable  hour.  This  court  is  not  satisfied 
that  he  was  employed  by  the  year.  Besides,  on  his  being  paid  for 
the  time  he  worked  at  the  rate  of  $1500  per  annum,  he  took  the 
money  without  objection.  Victor  Tanner  v.  8.  Oambon,  353. 

29.  On  the  trial  of  this  case  the  defendant  offered  in  evidence  a  writ- 
ten instrument  to  show  the  contract  entered  into  between  the  par- 
ties, and  proposed  to  prove  by  witnesses  then  present  that  the 
plaintiff  had  failed  on  his  part  to  comply  with  the  written  agree- 
ment. The  judge  a  guo  erred  in  refusing  to  admit  this  evidence. 
It  was  incumbent  upon  the  defendant,  under  the  allegations  of  his 
answer,  to  prove  the  alleged  failure  of  consideration,  and  he  was 
entitled  to  the  benefit  of  any  legal  evidence  in  his  power  to  estab- 
lish said  allegations. 

'  Baker  B.  Pegram  v.  John  B,  Cooper,  361  • 

30.  Where,  in  a  contest  for  the  ownership  of  lands,  proof  was  admit- 
ted as  secondary  evidence,  the  destruction  of  the  primary  evidence 
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being  shown,  and  the  coart  a  qua  held  that  the  objections  went 
rather  to  the  effect  than  to  the  admissibility,  the  ruling  was  cor- 
rect. 
The  evidence,  however,  fails  to  identify  sufficiently  the  land  in  dis- 
pute as  the  land  embraced  in  the  destroyed  deed,  but  in  the  capa- 
city of  one  of  the  heirs  of  John  Ruth,  who,  it  is  admitted,  entered 
the  land  at  the  Land  Office  at  Monroe,  John  E.  Ruth,  or  his  suc- 
cession, represented  by  the  plaintiff,  can  maintain  this  petitory  ac- 
tion against  the  defendants  who  are  possessors  without  title. 
The  constructions  made  by  Penn,  one  of  the  defendants,  being 
partly  on  plaintiff's  land  and  partly  on  defendant's,  plaintiff  can 
not  keep  them  by  paying  defendant  the  costs  of  construction,  pur- 
suant to  article  508  of  the  Revised  Code,  because  the  building  is 
not  entirely  on  plaintiff's  soil.  The  defendant  is  not  entitled  to  a 
judgment  in  reconvention  for  the  value  of  his  constructions,  but 
must  be  allowed  to  remove  that  pari  of  them  erected  by  him  and 
resting  on  the  soil  of  the  plaintiff. 

John  Qordon,  Admmiatratorf  v.  Fahrenberg  dt  Penny  366. 

31.  The  plaintiff  moved  for  a  new  trial  in  the  court  below  on  the 
ground  that,  during  the  recess  of  court,  the  jury  was  illegally  and 
improperly  influenced  by  the  defendant  and  his  accomplices  to 
render  a  verdict  in  favor  of  Bald  defendant,  notwithstanding  the 
judge  had  warned  the  jury  that  they  were  to  hold  no  conversation 
with  any  person  upon  the  merits  of  the  case  before  them.  On  the 
trial  of  this  motion,  plaintiff  attempted  to  prove  his  allegatioDS  by 
witnesses,  which  he  was  not  permitted  to  do.  The  judge  a  quo 
erred  in  refusing  to  hear  the  testimony  offered. 

Patrick  Higgins  v.  O,  C.  Haley,  368. 

32.  Where,  on  the  trial,  plaintiff  introduced  in  support  of  the  aver- 
ment of  his  petition,  that  his  domicile  is  in  the  parish  of  Orleans, 
and  therefore  that  defendant's  reconventional  demand,  being  dis- 
connected with  plaintiffs  claim,  could  not  be  entertained,  and 
the  defendant  offered  a  witness  to  contradict  this  evidence  on  the 
question  of  domicile,  and  the  plaintiff  excepted  thereto : 

Held — That  the  court,  a  qua  erred  in  sustaining  the  exception.  The 
question  of  the  domicile  of  the  plaintiff  was  an  important  one, 
upon  which  depended  to  some  extent,  the  fate  of  the  plea  in  re- 
reconveution.  If  the  plaintiff  in  fact  had  his  domicile  in  the  par- 
ish of  Ascension,  as  alleged  by  defendant,  the  plea  of  reconvention 
could  be  heard.  The  defendant  had  an  interest  in  contesting  the 
point  with  plaintiff,  and  had  the  right  to  introduce  evidence  in 
support  of  his  position,  and  to  rebut  the  proof  offered  by  plain tiff» 

John  H,  Stephenson  v.  Jamee  P.  BroadweUf  387. 
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33.  Admitting  that  a  debtor  shoald  have  intended  to  defraad  his  cred- 
itors by  the  sale  of  his  property,  yet  it  is  essential  that  the  pur- 
chaser should  be  a  party  to  the  fraad  in  order  that  the  sale  be  set 
aside.  The  declaration  of  the  notary  that  the  cash  payment  had 
been  made  io  his  presence,  which  declaration  is  not  contradicted 
by  any  positive  testimony,  would  outweigh  the  assertions  of  wit* 
nesses  as  to  the  purchaser's  want  of  funds.  It  is  a  difficult  matter 
for  one  man  to  tell  what  amount  of  money  is  or  is  not  in  his  neigh- 
bor's pocket. 

Joseph  JBillgery  v.  Jaooh  Schnell  and  Martin  Joachim,  467. 

34.  In  this  suit  on  an  open  account,  the  plea  of  prescription  is  set  up 
by  the  defense.  On  its  face  the  account  is  prescribed,  but  it  is  al- 
leged that  before  prescription  accrued  it  was  acknowledged.  The 
evidence  of  this  interruption  is  the  testimony  ot  the  plaintiff,  in 
which  he  refers  to  a  letter  of  the  agent  ot  one  of  the  defendants, 
J.  M.  Peterson,  now  deceased.  This  evidence  was  inadmissible  to 
prove  an  interrnption  of  prescription  against  the  succession  of  J. 
M.  Peterson.  Besides,  as  to  the  letter  above  referred  to,  it  is 
rather  a  negation  than  an  acknowledgment  of  indebtedness. 

Thomas  Fatceett  v.  TT.  I).  Peterson  et  ato.,  514. 

35.  The  plaintiff  in  this  case  claims  title  to  a  certain  piece  of  property, 
and  alleges  that  the  defendant  is  about  to  take  forcible  possession 
of  said  propei-ty,  wherefore  he  prays  that  she  be  injoined  from 
doing  so.  The  defendant  admits  that  the  property  described  in  the 
petition  was  conveyed  to  plaintiff  by  a  notarial  act,  but  specially 
avers  that,  although  the  said  act  ostensibly  shows  title  in  plain- 
tiff to  tho  whole  of  said  property,  yet  that  she  is  in  truth  the  owner 
of  one-half  of  it,  forming  a  distinct  tenement,  and  pleads  her 
right  to  the  possession  of  it. 

The  defendant  introduced  in  evidence  the  written  act  of  transfer 
from  plaintiff  to  herself,  in  which  plaintiff  declares:  *'Said  house 
stands  in  my  name,  but  I  have  no  interest  in  the  same.  It  belongs 
to  my  sister,  Mary  Duncan."  The  execution  of  this  act  was  proved 
before  a  notary  public  and  duly  registered. 

The  written  act  was  clearly  admissible,  and  certain  letters  and  parol 
evidence  were  also  properly  admitted  to  show  that  the  plaintiff, 
for  a  length  of  time,  during  the  absence  of  defendant  in  Europe, 
recognized  her  right  to  the  property  she  claims,  by  acting  as  her 
agent  and  collecting  and  remitting  to  her  moneys  collected  from 
time  to  time  for  the  rent  of  that  property ;  and  also  to  definejthe 
property  and  describe  its  locality. 

The  written  instrument  in  the  nature  of  a  counter  letter,  not  denied 
by  the  plaintiff,  nor  in  any  manner  impugned  by  him,  is  an  effect- 
ual bar  against  the  plaintiff's  pretensions  to  ownership  of  the 
property.  Michael  Dvnean  v.  Mary  Dunean,  532. 
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36.  It  is  objected  that  parol  evidence  should  not  have  been  recelTed  to 
prove  the  actual  boandaries  of  Hollywood  plantation,  becaose,  in 
the  old  records  of  the  parish,  in  which  Hollywood  is  referred  to, 
the  lands  constituting  that  place  are  described,  and  to  receive 
parol  evidence  to  vary  or  contradict  these  records  is  prohibited. 
This  is  an  error.  The  boundaries  or  limits  of  Hollywood  might  be 
changed  at  will  by  its  owner,  if  he  also  owned  the  adjoining  tracts 
of  land,  and  the  evidence  received  was  to  show  that  the  boandaries 
of  Hollywood  plantation,  as  well  known  in  1868, 1869,  were  differ- 
ent from  what  they  had  been  eighteen  or  twenty  years  before. 

The  act  of  sale  shows  that  the  Hollywood  plantation  was  sold  as  t 
separate  and  distinct  thing,  as  a  field  inclosed,  with  known  and 
well  defined  limits,  and  the  evidence  was  to  establish  said  limits. 
That  is  certain,  which  can  be  made  certain. 

It  is  also  objected  that  a  partition  of  real  estate  can  not  be  estab- 
lished by  parol,  and  therefore,  that  testimony  to  show  that  the 
field  had  been  actually  divided  and  taken  into  the  possession  of 
the  heirs,  should  not  have  been  received.  No  valid  force  can  be 
given  to  this  objection. 

There  is  written  proof,  by  authentic  acts,  that  the  partition  had  been 
made.  The  testimony  was  to  prove  the  fact  of  the  actual  division 
of  the  field  ard  ot  the  possession  by  one  of  the  parties  of  his  third 
share  under  said  partition.    The  evidence  was  properly  received. 

It  was  further  objected  that  parol  evidence  should  not  have  been 
received  to  prove  an  error  in  the  description  of  the  lands  sold  to 
Fleming  &  Baldwin.  If  that  be  true,  it  would  be  unfortunate  in- 
deed, for  there  could  hardly  be  any  other  mode  to  prove  a  wrong 
description. 

This  is  not  an  attempt  to  prove,  by  parol,  a  sale  of  immovable  prop- 
erty, nor  to  contradict  a  valid  existing  instrument,  but  to  show 
that,  by  accident  or  negligence,  the  instrument  in  question  has 
not  been  made  the  actual  depository  of  the  intention  of  the 
contracting  parties.  Ex  necessitate  rei,  parole  vidence  should  be 
received. 

It  is  on  this  ground  that  testimony  is  let  in  to  prove  fraud  in  every 
kind  of  transaction.  Cases  of  error  are  sometimes  kindered  to 
those  of  fraud,  and  should  be  governed  by  the  same  rules.  It  is 
not  an  actual  fraud  to  claim  an  undue  benefit  and  advantage  from 
a  mere  mistake,  contrary  to  the  real  intention  of  the  parties  to  the 
contract. 

The  evidence  shows  that  there  was  an  error  in  the  description  of  the 
property  in  the  deed  to  Fleming  &  Baldwin  to  the  extent  that  it 
conflicts  with  Holywood  platitation.    The  other  plaintiife  are  eon- 
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olnded  by  their  own  renaDciation  and  ratification  on  record,  and 
which  they  can  not  now  oppose. 
Flemng  dt  BaZdvm  v.  Scott  and  Ida  Wataon.    Matilda  J,  Bowie 
ei  aU.  y.  The  same,    (OoTisoUdated),  545. 

37.  Where  the  settlement  alleged  by  the  plaintiff  to  have  taken  place 
in  relation  to  partnership  business,  was  shown  by  an  instrament 
signed  by  the  plaintiff  and  defendant  and  attested  by  one  witness, 
and  when,  on  the  trial  of  the  canse,  the  defendant  offered  toproye 
by  the  witness  that  this  instrument  was  only  a  statement  of  the 
account  of  the  partnership ',  and  that,  at  the  time  of  signing  the 
same,  the  plaintiff  was,  otherwise  and  besides,  largely  indebted 
to  him — which  indebtedness  was  acknowledged  by  the  plaintiff; 

Held — That  the  objection  to  the  introduction  of  such  evidence  was 
properly  sustained.  The  written  act  bound  the  parties  and  must 
speak  for  itself.  The  purpose  for  which  the  testimony  was  sought 
to  be  introduced  seems  to  be  vague.  If  the  object  of  the  defend- 
ant was  to  show  that  the  succession  of  which  plaintiff  is  the 
administratrix,  owed  him  more  on  account  of  the  partnership  than 
the  stated  accouot  shows,  it  was  clearly  inadmissible;  if  to  show 
that  the  administratiix  individually  owed  him,  it  was  irrelevant. 
Mrs.  0,  FickenSt  Administratrix  v.  Thomas  Friend,  585. 

38.  The  prescription  of  five  years  is  pleaded  against  the  plaintiff  who 
sues  the  administrator  of  one  of  the  solidary  obligors  on  a 
promissory  note.  The  plaintiff  having  offered  to  prove  that  the 
prescription  had  been  interrupted  as  to  the  deceased,  Steen,  by 
the  testimony  of  the  other  maker  of  the  note,  Hardy,  establishing 
Hardy's  acknowledgment  of  the  obligation  before  prescription 
had  accrued,  and  having  also  offered  other  witnesses  to  the  same 
effect,  this  was  objected  to  on  the  ground  that  parol  tentimony 
was  inadmissible  to  prove  any  acknowledgment  of  promise  to 
interrupt  the  prescription  of  a  debt  against  a  person  deceased; 

Held — That  the  overruling  of  the  objection  by  the  court  a  qua  was 
correct. 

The  evidence  offered  was  not  to  prove  the  promise  or  acknowledg- 
ment of  the  deceased  debtor  Steen,  but  to  prove  the  acknowledg- 
ment of  Hardy,  the  living  debtor,  nor  was  it  to  prove  the  creation 
of  a  new  debt,  after  the  old  one  had  been  extinguished  by  pre- 
scription. The  ackno«^ledgment  of  Hardy,  a  debtor  in  solido  with 
Steen,  interrupted  the  prescription  as  to  him  or  his  estate. 

Eugene  FeteHn  v.  Vineent  Boagni,  Administraiorf  607. 

39.  There  was  in  this  case  no  dispute  about  title  to  real  estate.  The 
only  question  was  whether  plaintifi'  could  establish  by  witnesses 
that  a  house  built  on  a  certain  piece  of  ground  had  been  paid  for 
by  him.    This  court  thinks  he  could. 

J.  M,  Fool  V.  L.  FonteUeu,  Fublie  Administrator^  613. 
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40.  The  form  of  certificate  to  the  retarn  of  a  commission  to  take  tes- 
timony is  not  sacramental,  and  it  is  sufficient  if  it  appear  in  the 
return,  when  and  where  and  by  what  authority  the  deposition  of 
the  particular  witness  was  taken. 

An  affidavit  that  the  district  judge  was  absent  from  the  parish  is 
sufficient  under  the  law  to  authorize  the  parish  judge  to  grant  the 
order  of  the  district  jndg^e  for  taking  testimony. 

Jjamhert  B.  CaiUf  Liquidator  v.  Solomon  Loeb,  616. 

41.  The  verbal  admissions  of  the  accused  ou<;ht  always  to  be  received 
with  great  caution.  Besides,  it  is  a  rule  of  evidence  tliat  the 
whole  admission  is  to  be  taken  together.  In  this  case  the  witness 
only  heard  part  of  it.    The  evidence  should  have  been  rejected. 

The  State  of  Louisiana  v.  SU  Gilerease,  622. 

42.  Defendant  having  testified  that  he  had  received  account  sales  for 
all  the  cotton  which  had  been  sent  to  him  by  plaintiff,  and  that  he 
had  delivered  the  same  to  his  attorneys  who  were  then  in  court, 
was  asked  to  produce  them.  This  was  objected  to  by  defendant. 
The  objection  was  correctly  sustained  under  article  140  of  the 
Code  of  Practice.  Besides  there  are  account  sales  in  the  record 
regarding  five  hundred  and  twenty-nine  bales  of  cotton,  which  is 
all  the  cotton  received  by  the  defendant  from  the  plaintiff. 

Mrs.  Sarah  Richardson  v.  B,  H,  Dinlegravef  Sheriff,  et  oZ.,  651, 

43.  The^plaintiff's  allegations  charge  the  defendant  with  bad  ftdth 
and  fraud.  Under  the  pleadings  these  were  allegations  which  it 
devolved  upon  her  to  establish,  and  if  she  had  not  done  so,  per- 
haps the  defendant  might  have  contented  himself  with  leaving 
the  case  where  she  did,  but  there  is  no  reason  why,  if  he  chose, 
he  should  not  be  allowed  to  show  by  positive  testimony  that  such 
grave  charges  against  his  honesty  and  honor  were  without  foun- 
dation. The  judge  a  quo  did  not  err  in  permitting  him  to  do  so, 
and  overruling  plaintiff's  objection  to  the  introduction  of  such 
testimony.  iWi. 

44.  On  the  trial,  plaintiff's  counsel  moved  the  court  to  continue  the 
case  to  enable  her  to  procure  her  testimony,  or  that  they  might  be 
permitted  to  send  for  her,  she  being  only  a  short  distance  from  the 
courthouse.  The  judge  properly  refused  and  ordered  them  to 
proceed.  Plaintiff  had  not  been  subpenaed  as  a  witness,  and 
there  was  no  process  by  which  her  attendance  could  have  been 
compelled.  If  she  had  intended  to  be  heard  in  her  own  behalf, 
she  should  have  been   present  to  testify  when  the  time  came. 

Ihid. 

45.  The  testimony  offered  by  plaintiff  to  show  that  other  persous  than 
Pargoud  had  furnished  her  with  supplies  and  made  improvements 
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on  her  plantation^  was  properly  rejected  as  irrelevant.    It  did  not 
follow  that  the  defendant  had  not  done  the  same  for  her.     Ihid. 

46.  The  authorization  to  the  President  of  the  Claiborne  Manufacturing 
Company  to  confess  judgment  was  a.  matter  of  fact,  and  this  fact 
it  was  competent  for  the  defendant  to  establish  by  any  sufficient 
evidence.  The  mere  circumstance  that  the  authority  was  not 
placed  of  record  in  the  books  of  the  company  does  not  destroy  the 
fact  that  it  was  given,  and  the  party  in  whose  favor  the  authority 
was  to  act  could  not  be  deprived  of  his  rights,  simply  because  the 
officers  of  the  company  were  negligent  in  the  performance  of  what 
was  perltaps  their  duty. 

Thomas  B.  Kilgore  v.  Thatnae  N.  WUlk  et  al,  665. 

47.  The  fact  of  a  husband  being  the  bearer  of  an  act  which  he  present- 
ed aa  his  wife's  power  of  attorney  to  himself,  and  acting  as  her 
attorney  in  fact  under  it,  might  be  shown,  in  order  to  establish  his 
authorization  to  her,  after  it  was  distinctly  proved  that  the  wife 
signed  the  act. 

Successian  of  Mary  A.  Gee.    OpposiUon  of  heirs  to  the  applioaUon 
o/Fublie  Administrator  for  administration^  666. 

48.  The  judge  a  quo  erred  in  not  permitting  it  to  be  proved  that  an 
account  which  had  been  settled  by  a  note  was  incorrect.  Not- 
withstanding the  note,  the  party  interested  had  the  right  to  show 
that  the  account  upon  which  it  rested  was  not  right. 

B.  0.  d  M.  Oglesby  v.  Jf.  P.  Bmwick  dt  Co.,  668. 

49.  The  judge  a  quo  did  not  err  in  excluding  evidence  offered  to  prove 
plaintiff's  alleged  special  mortgage,  as  the  judgment  obtained  by 
him  did  not  contain  its  recognition. 

E.  D.  Duckworth,  individually  and  as  administrator,  v.  Isaac  B. 
Payne  et  al.,  683. 

50.  Title  does  not  come  into  view  when  the  question  is  purely  one 
involving  the  right  of  possession. 

Chaffe,  Shea  <&  Loye  v.  Oeorge  B.  Ahereromhie,  685. 

51.  The  judge  a  quo  erred  when  he  permitted  a  witness  at  the  trial  to 
prove  the  contents  of  the  tax  roll  in  regard  to  the  assessment  of 
defendant's  property,  because  the  roll  itself  was  the  best  evidence 
of  the  tax  due  by  defendant. 

State  of  Louisiana  v.  8.  W.  Edgar,  726. 

52.  Authority  to  correct  the  errors  oi  assessment  complained  of  in  this 
case  is  solely  confided  to  the  State  Board  of  Assessors  in  the  city 
of  New  Orleans  and  to  the  Auditor.  It  was  therefore  useless  for 
the  court  a  qua  to  hear  testimony  upon  a  point  on  which  it  was 
without  authority  to  decide,  to  wit :  the  errors  of  the  assessment, 
and  the  testimonv  offered  was  properly  rejected.    Besides,  it  was 
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not  alleged  in  the  answer  that  the  defendant  Bonght  to  correct  the 
errors  complained  of  by  making  application  to  the  State  Board  of 
Assessors  according  to  law. 
The  constitutionality  of  that    provision,  making  the   decision  of 
said  board  of  assessors  final  as  to  *'  the  valuations  in  the  assess- 
ment roll/'  was  not  raised  in  this  case.    The  constitutionality  of 
a  law  will  not  be  considered  where  an  issue  to  that  effect  has  not 
been  raised.    State  of  Louisiana  v.  Widow  J.  C.  de  8t.  Bomes,  753. 
See  Administrator,  No.  12 — Succemon  of  E.  OarUm,  929. 
See  Witness,  No.  1 — Mrs,  LeBlane  v.  Snooession  of  Mcuaieit^  332. 
See  Partition,  No.  2,  3,  4,  5,  6 — Oiuman  v.  Hearsey^  251. 
See  Seizures  and  Sales,  No.  9 — Johnson  v.  Dunbar,  188. 
See  Subrogation,  No.  2 — Durac  v.  Widow  Ferrari  et  oZ.,  114. 
See  Garnishment,  No.  2 — James  Foulhouge   v.    Myra   Olark 

OaineSf  84. 
See  Criminal  Law,  2, 3,  4, 5, 6, 7,  S— State  v.  Didio  BapUste  and 

MarUni,  134. 
See  Criminal  Law,  No.  16 — State  v.  Monie  dt  Fontaine,  513. 
See  Criminal  Law,  No.  13, 14 — State  v.  Shonhausen,  421. 
See  Criminal  Law,  No.  15 — State  v.  Tenney,  460. 
See  Contract,  No.  7 — Hern  v.  Oouldy,  et  afo.,  371. 
See  ObligatioNj  No.  1 — George  M.  Bailey  v.  David  Denny,  255. 
See  Obligations,  No.  6 — L&uisa  French  v.  Bach  et  ol.,  731. 
See  Husband  and  Wife,  No.  7 — Eliza  Bainey  v.  Fanny  Asher 

et  al,  262. 
See  Husband  and  Wife,  No.  12 — Mrs.  Feltus  v.  Blanohin  d 

Geraud,  401. 
See  Lease,  No.  10 — Grayson  v.  Buie,  627. 
See  Corporations,  No.  8 — Donnelly  v.  St,  John^s  Protestant 
Episcopal  Ohureh,  738. 
EXECUTOR  AND  TUTOR. 
See  Administrator. 

EVICTION. 

See  Obligations  and  Liabilities,  No.  4 — Milton  Wilson  v. 
Benjamin  et  als.,  587. 
GARNISHMENT  AND  GARNISHEES. 
1.  A  rule  taken  by  plaintiff  on  the  garnishee  in  this  case  to  show 
cause  why  he  should  not  pay  a  certain  judgment  against  defeod- 
ant,  because  he  had  in  his  possession,  notwithstanding  his  nega- 
tive answer  which  was  alleged  to  be  false,  property,  rights  and 
money  of  defendant  to  pay  said  judgment,  and  the  garnishee  on 
the  day  named  for  the  trial  of  the  rule,  excepted  to  it  on  the 
ground  that,  being  a  new  suit  against  him,  it  could  not  be  tried  in 
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yaeatioD.  The  exception  was  overraled,  and  the  garnishee  filed 
an  answer  in  which  he  prayed  for  a  jnry.  The  exception  should 
have  been  maintained ;  the  issues  presented  were  such  as  should 
have  been  submitted,  if  desired,  to  a  jnry. 

A,   0.  Denouvian  y.    Behecoa   A.   McNighi — W.   0,   Harrison^ 
OarnisKee,  74. 

2«  The  plaintiff,  a  judgment  creditor  of  defendant,   Mrs.   Gaines, 

issued  execution  and  instituted  garnishment  process  against  the 

city  of  New  Orleans,  the  latter  being  a  judgment  debtor  of  Mrs. 

Gaines  by  virtue  of  a  judgment  and  decree  of  the  United  States 

Circuit  Court. ' 

The  plaintiff  moved  that  the  city  of  New  Orleans  and  other  gar- 
nishees show  cause  why  the  said  city  of  New  Orleans  should  not 
be  condemned  and  ordered  to  pay  to  the  sheriff  the  amount  of 
plaintiff *s  judgment  and  fieri  facias,  on  the  ground  that  by  their 
answers  it  was  shown  that  the  city  had  sufficient  funds  to  pay. 

On  the  trial,  a  bill  of  exceptions  was  taken  by  the  plaintiff  to  the 
ruling  of  the  court  sustaining  objections  to  the  introduction  in 
evidence  by  plaintiff  of  a  certified  copy  of  the  fieri  faoias  issued 
in  the  case  of  Mrs.  Gaines  v.  The  City  of  New  Orleans  in  the 
United  States  Circuit  Court,  together  with  the  returns  on  the  fieri 
facias  and  to  all  evidence  wliatever  in  support  of  the  averments 
made  in  the  rule. 

The  objections  were,  that  plaintiff  could  not  proceed  summarily  by 
rule  against  said  garnishees;  that  they  were  entitled  to  trial  by 
jury;  that  the  granthig  of  the  order  asked  for  would  interfere  with 
the  exclusive  jurisdiction  of  the  United  States  Circuit  Court  and 
briug  the  State  cour£  in  conflict  with  it. 

The  court  a  qtui  erred.  If  entitled  to  a  jury,  tlie  garnishee,  city  of 
New  Orleans,  went  into  the  trial  without  praying  for  one.  She 
was  a  mere  stakeholder  in  this  case  without  interest  on  her  part 
as  to  whom  payment  nhouid  be  made. 

The  evidence  erroneously  rejected  was  intended  to  show  that  the 
fieri  faciae  held  by  the  United  States  Marshal  was  returned  into 
court  unsatisfied  in  wliole;  that  no  property  was  found  to  seize, 
and  that  nothing  was  made  on  the  writ.  The  Circuit  Court  of  the 
United  States  had  exercised  its  authority  in  the  rendition  of  the 
judgment.  The  judgment  was  the  property  of  Mrs.  Gaines,  and 
like  any  other  property  she  owned,  was  liable  to  seizure  by  her 
judgment  creditors.  It  is  impossible  therefore  to  perceive  how  a 
conflict  of  jurisdiction  could  arise  from  the  proceedings  on  gar- 
nishment. James  Foulhouze  v.  Mira  Olark  Oaines,  84. 
3*  The  right  of  a  garnishee  to  appeal  tor  his  own  protection,  has 
often  been  recognized  by  this  court. 
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In  this  case  of  Halpin  v.  Barringer,  jadgment  was  rendered  for 
plaintiff,  and  a  fieri  faciaa  having  issued,  Woelper  was  made  gar- 
nishee. He  answered  that  he  had  certain  funds  deposited  in  his 
hands,  in  a  certain  suit.  Upon  this  answer  judgment  was  rendered 
against  him.    This  judgment  is  wrong. 

The  judgment  in  the  case  in  which  Wonlper  was  made  garnishBe, 
was  against  Barringer  individually,  in  so  far  as  the  record  discloses. 
The  money  in  the  hands  of  the  garnishee  belonged  to  a  succession, 
of  which  Barringer  was  administrator.  It  was  not  liable  to  sei- 
zure in  satisfaction  of  a  judgment  against  him,  and  the  payment, 
of  such  a  judgment  would  not  release  the  garnishee. 
Fatrich  Halpin  v.  John  L.  Barringer — TT.  Woelper ,  Qamiehee,  170. 

4.  That  the  Crescent  City  Live  Stock  Landing  and  Slaughterhouse 
Company,  garnishee,  being  an  incorporated  company,  is  subject 
only  to  the  jurisdiction  of  the  Superior  District  Court,  and  can  not 
be  brought  into  the  Fifth  District  Court,  may  be  true  as  regards 
original  process,  but  it  does  not  hold  when  the  company  is  made 
garnishee.  The  court  which  rendered  the  judgment  out  of  which 
the  garnishment  process  springs,  necessarily  has  jurisdiction  over 
the  party  made  garnishee. 

The  objection  that  Durbridge,  the  defendant,  having  sued  the 
garnishee  for  the  s^me  subject  matter  in  the  Sixth  District  Court, 
DO  other  court  could  obtain  jurisdiction  by  service  of  citation  or 
garnishment  process,  can  not  be  maintained.  The  plaintiff  is  not 
bound  by  any  proceedings  to  which  he  was  not  a  party,  and  as  he 
was  not  a  party  to  the  suit  referred  to,  the  decision  in  that  casCi 
whatever  it  may  be,  can  not  affect  his  rights. 
Joh  Smith  v.  William  Durbridge.  Creecfnt  Oiiy  Live  Stock  Land' 
ing  and  Slaughterhouse  Company,  Garnishee,  531. 

5.  Cooper  the  garnishee  in  this  case  answered  the  interrogatories,  ac- 
knowledging his  indebtedness  to  Fuller,  the  defendant,  and  some 
time  afterwards  he  filed  another  set  of  answers  the  effect  of  which 
is  to  release  himself  from  any  judgment  in  this  suit.  This  can  not 
be  allowed.  The  object  of  such  interrogatories  is  to  elicit  the 
truth,  and  ample  opportunity  is  afforded  to  the  person  interrogated 
to  answer  clearly,  fully  and  unequivocally.  If  he  does  not  properly 
avail  himself  of  such  opportunity,  it  is  his  own  fault. 

-1.  B,  (&  N.  B.  Thomas  v.  ffenry  Fuller.  Jos.  0.  Oooper,  Oamisheef  625. 

See  Succession,  No.  1^ — Mumfordv.Mrs,  Botoinandthusbandf  413. 

See  Succession,  No.  2 — Setter  v.  Herman  and  Leoy^  458. 

See  Wills  and  Testaments,  No.  5 — Heirs  of  0,  A.  Johnson  v. 
,     B.  Johnson,  570. 

See  Jurisdiction,  No.  20 — Tessier  v.  LitteU,  602. 

See  Action,  No.  11 — Daniel  v.  Ivy  et  afo.,  639. 

See  Subrogation,  No.  3,   4 — Dockham,   Wife  v.  City  of  New 
Orleans,  302. 

.  See  Insolvency,  No.  1 — Camntz  v.  Bank  of  Louisiana,  354. 

See  Insurance,  No.  8 — Malthus  v.  Crescent  City  Mutual  Inswr- 
aiMe  Company,  386. 
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1.  Where  the  answer  is  that  the  mortgage  was  executed  npon  the 
land  Id  fHVor  of  defendants  before  the  plaintiff  had  acquired  a 
homestead  right  apon  it — that  is,  that  Fuqua,  while  a  resident  of 
the  parish  of  Terrebonne,  and  before  he  went  to  reside  on  the  Oak 
Point  plantation,  in  the  parish  of  Madison,  mortgaged  that  plan- 
tation to  the  defendants ; 

Held — That  the  law  which  conferred  the  homestead  right  existing  at 
the  time  the  mortgage  was  granted,  the  defendants  accepted  the 
mortgage  sabjeot  to  the  contingency  that  might  arise  in  the  future, 
rendering  it  necessary  for  the  mortgageor  to  avail  himself  of  the 
benefit  of  the  homestead  law. 

JIT.  D.  Fuqua  ▼.  John  Ohaffe  ds  Bro,,  148. 

2.  The  plaintiff  is  not  entitled  to  claim  the  homestead  he  pretends  to 
be  entitled  to,  out  of  the  property  seized,  which  is  his  undivided 
sixth  interest  in  a  tract  of  land  eontaining  some  five  hundred 
acres,  which  he  held  in  common  with  other  heirs.  What  is  seized 
is  not  susceptible  of  being  a  homestead ;  it  is  only  plaintiff's  share 
in  the  land;  it  is  an  incorporeal  thing;  and  what  is  incorporeal  can 
not  be  the  object  of  the  operation  of  the  homestead  law. 

Frank  B.  Henderson  v.  Joseph  Hoy  and  Sheriff,  156. 

3.  A  contest,  to  be  paid  by  preference,  out  of  the  proceeds  of  this 
succession,  arose  in  the  court  below,  under  the  homestead  law, 
between  the  vendor  of  a  lot  of  furniture,  the  lessor  of  a  house  and 
lot  furnished  with  said  furniture,  and  the  tutor  ot  a  minor  child 
left  in  necessitous  circumstances.  In  this  court  the  contest  is  lim- 
ited to  the  homestead  claim,  and  the  party  asserting  the  vendor's 
privilege. 

The  claim  of  the  minor  must  prevail.  The  homestead  privilege  was 
given  the  highest  rank  with  one  exception,  that  of  the  vendor,  and 
for  expenses  in  selling  the  property.  As  there  are  two  privileges 
of  the  vendor,  that  on  immovables,  which  enjoys  the  highest  rank, 
and  that  on  movables,  which  holds  an  inferior  rank,  the  exception 
can  not  apply  to  both,  but  only  to  the  one  holding  the  first  rank — 
that  on  immovables.  Hence  the  homestead  privilege  must  prevail 
over  tliat  of  the  vendor  of  movables,  which  itself  is  inferior  to 
that  of  the  lessor.  This  construction  obviatea  all  difficulty  in 
construing  the  several  articles  of  the  Code  bearing  on  the  subject. 
Succession  of  William  Oooley — On  Opposition  to  TdbleaUt  of  DiS' 
trtbution,  166. 

4.  The  judge  a  quo  erred  in  allowing  the  widow,  testamentary  exec- 
utrix in  this  succession,  the  homestead  of  $1000  in  addition  to  two 
sums:  $215,  value  of  furniture,  and  $140,  rent,  received  by  her. 
Whether  the  furniture  belonged  to  the  widow  or  not,  its  value, 
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a49oording  to  the  law,  mast  be  dedacted  from  the  homestead  allow- 
ance.   The  rent  also  ahonld  have  been  dedaoted. 
Snoeestion  of  Tobias  Druni'-'On  Opposition  of  O.  F.  Berens,  539. 

5.  In  the  name  of  Joseph  Mallon  and  his  wife  an  injunction  was 
taken  to  stop  the  sale  of  a  plantation  belonging  to  Joseph  Mallon, 
on  the  grounds  that  they  were  entitled  to  a  homestead.  The  wife 
made  the  affidavit  and  executed  the  bond,  having  been  authorized 
to  do  so  by  the  judge,  on  proof  that  the  husband  was  absent. 

The  right  to  the  benefit  of  the  homestead  act  is  not  established  by 
the  facts  of  this  case.  But  the  husband,  who  alone  could  have 
asserted  the  right,  if  it  existed,  is  not  before  the  court,  and  nothing 
therefore  can  be  decided  to  aflfect  his  rights.  The  wife  has  asserted 
no  right  personal  to  herself  in  this  suit,  and  she  has  no  right  to 
represent  her  husband  in  the  matter,  nor  can  she  bind  him  by  her 
acts.  Joseph  Mallon  and  Wife  v.  Frederick  L.  Crates,  610. 

6.  The  plaintiflf,  in  necessitous  circumstances,  can  not  be  excluded 
from  the  benefit  of  the  homestead  law,  when  it  is  shown  that  the 
entire  property  of  herself  and  the  minor  is  less  than  $1000. 

It  being  proved  that  the  minor  owns  $216  95,  and  she,  the  widow, 
$50,  she  is  entitled  to  the  usufruct  of  $733  05  during  her  widow- 
hood. Afterwards  this  sum  is  to  vest  in  and  belong  to  the  minor 
heir  of  the  deceased. 

Whether  or  not  the  tutor  of  the  minor  has  applied  for  the  homestead 
IS  immaterial.  The  plaintiff,  who  has  an  interest,  has  made  the 
application.  The  destination  of  the  money,  after  the  expiration 
of  the  usufruct,  is  fixed  by  law,  regardless  of  the  question  whether 
the  tutor  of  the  minor  has  made  a  formal  application  for  the  home- 
stead or  not. 

As  the  plaintiff  is  not  the  mother  of  the  minor,  she  is  not  dispensed 
by  article  560  of  the  Revised  Code  from  giving  security  for  the 
usufruct  of  the  money.         Arsene  Corner  v.  Cesaire  Bourg,  615. 

7.  The  exemption  of  one  hundred  and  sixty  acres  of  land  with  the 
improvements,  together  with  the  work  stock,  supplies,  etc.,  men- 
tioned in  the  homestead  act  of  1852,  shows  that  the  intention  of 
the  law  was  to  preserve  a  homestead  for  a  farmer,  in  order  that 
his  family  might  be  supported  and  his  occupation  might  not  be 
broken  up.  It  has  no  application  to  a  case  like  this,  where  there 
is  merely  a  house  and  lot  occupied  as  a  residence  by  an  attorney 
at  law.  John  L.  Hargrove  v.  A,  Flournoy^  Sheriff  ei  a2.,  645. 

HUSBAND  AND  WIFE. 
1.   Where  the  objection  was  that  the  plaintiff  alleged  that  the  indebt- 
edness of  the  defendant  arose  from  family  and  plantation  supplies 
furnished  in  1870  and  1871,  that  the  first  item  appearing  on  the 
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plaintiff's  account  charged:  "  1870,  April,  account  rendered  $3970." 
as  may  have  accrued  from  and  after  first  of  January  1870,  was  not, 
and  did  not  purport  to  be  for  such  supplies,  and  was  ti  o  general 
and  indefinite  to  admit  of  proof; 
Held — That  the  objection  was  well  taken  and  that  the  testimony  of- 
fered should  have  been  rejected. 
The  husband  of  defendant  was  the  manager  of  the  Verona  planta- 
tion belonging  to  her,  prior  to  her  being  separated  from  him  by  ju- 
dicial decree  in  October,  1869.    During  that  year  ha  received  sap- 
plies  from  the  plaintiff  and  the  sum  of  $3970  charged,  as  before 
stated,  as  the  first  item  on  the  account  sued  upon,  is  inferred  to  be, 
for  the  most  part,  for  the  supplies  of  1869.    It  is  in  proof  that  for 
the  period  of  1870  and  1871,  for  which  the  supplies  are  charged, 
she  had  always  refused  to  supply  the  laborers  on  her  place,  which 
was  leased  out  to  them,  and  had  neither  authorized  her  husband 
nor  any  other  person  to  contract  for  supplies.    The  plaintiff  can 
only  have  judgment  for  $303  18,  as  the  amount  of  articles  estab- 
lished as  furnished  to  defendant  and  which  went  to  her  individu- 
al use.  Joseph  Moore  v.  Mrs,  Inea  South  Gordon,  167. 
2.  The  creditor  of  a  succession  can  call  upon  the  courts  of  competent 
jurisdiction  to  see  that  the  administration  thereof  be  properly 
conducted. 
This  court  sees  no  warrant  in  the  law  of  Louisiana  for  answering  in 
the  affirmative  the  following  questions :  If  a  wife  sue  her  husband 
for  a  separation  from  bed  and  board  and  a  dissolution  of  the  com- 
munity which  existed  between  them,  and  judgment  is  pronounced 
in  her  favor,  dissolving  the  community  ;  and  if,  after  living  apart 
for  several  years,  and  no  judgment  of  divorce  has  been  pronounced 
between  them,  they  become  reconciled,  does  reconciliation  wipe 
out  the  judgment  of  separation  and  replace  the  parties  in  the  same 
poBition  they  were  in  before  it  was  rendered  ?    Does  property  ac- 
quired by  either  of  the  spouses  between  the  time  the  judgment 
was  rendered  and  the  reconciliation  fall  into  the  community  ? 
There  is  no  article  in  the  Louisiana  Code  which  corresponds  with  the 
article  1451  of  the  Code  Napoleon.    It  was  the  law  of  France,  even 
before  the  adoption  of  that  code,  that  a  community  which  had 
been  dissolved  might  be  re-established.    Here  there  is  no  such 
law.    The  administratrix,  in  this  case,  has  not  filed  an  account  of 
her  administration  within  a  twelvemonth.    The  law  makes  this  her 
duty,  for  the  non-performance  of  which,  the  penally  is  dismissal 
from  office. 

Mrs.  Anne  Ford  v.  Mrs.  Anne  Kiitredge^  AdministratriaSf  190. 
3.   The  debts  of  the  community  during  its  existence  are  the  debts  of 
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the  husband.  The  property  of  the  community  is  liable  for  the 
payment  of  them.  Even  more,  the  community  property  may  be 
taken  to  pay  debts  of  the  husband  contracted  before  the  marriage. 
On  the  dissolution  of  the  community  by  the  death  of  the  wife,  the 
responsibility  of  the  husband  in  regard  to  the  community  debts,  is 
not  changed.  He  is  absolutely  and  personally  bound  for  their  pay- 
ment; and  his  separate  property  may  be  seized  and  sold  for  their 
acquittal. 
Hence  the  community  property  justly  comes  under  his  control  until 
the  debts  are  paid.  Before  their  final  settlement  and  discharge, 
the  heirs  have  no  absolute  rights  to  the  property  ot  the  communi- 
ty that  can  be  legally  recognized.  Their  interest  in  it  continues 
contingent  and  uncertain  until,  by  the  result  of  the  final  discharge 
of  all  the  obligations  of  the  community,  it  is  known  whether  or 
not  there  are  assets  remaining  for  partition  between  the  survivor 
and  the  heirs  of  the  deceased  spouse. 

0.  JT.  Hawley,  Fvhlic  Adminietrator  and  Ms  successor  J,  M.  WeUs 
v.  Orescent  City  Bank,  ei  als.  $30. 

4.  If  the  surviying  husband  has  the  right  to  control  the  community 
assets,  and  to  administer  them  after  his  wife's  death,  so  as  to  make 
bona  fide  settlements  of  its  debts,  he  has  equally  the  right  to  waive 
or  omit  specific  defenses  to  suits  and  indisputable  claims.    Ibid. 

5.  If,  through  fraud  by  a  surviving  husband  in  community  to  injore 
the  heirs  of  the  wife,  he  should  sell  or  otherwise  dispose  of  the 
community  property,  it  would  seem  that  they  would  have  a  remedy 
by  the  provisions  of  art.  2404  of  the  Civil  Code.  Ibid, 

6.  In  this  case  the  husband  had  by  law  the  usufruct  of  the  wife's  half 
of  the  community  property,  consisting  of  the  undivided  half  of 
the  lands  seized  by  the  judgment  creditors,  no  partition  of  the 
community  property  having  been  made.  Nevertheless,  without 
opposition  on  the  part  of  the  surviving  husband,  the  pablic  admin- 
istrator came  forth  and  administered  on  what  he  styled  the  estate 
of  the  deceased  wife  and  injoined  the  sale  of  the  community  prop- 
erty seized  by  judgment  creditors  of  the  community,  and  which  is 
subjected  to  the  payment  of  their  judgment.  This  proceeding  is 
irregular  and  illegal,  and  the  injunction  must  be  dissolved  with 
damages.  Ibid. 

7.  Plaintiff  borrowed  money  to  pay  two  notes  which  were  secured  by 
mortgaged  upon  the  property  she  claims  as  her  own,  and  to  pre- 
vent the  sale  of  which  she  injoins  the  sherifT,  and  the  two  notes 
were  paid  with  the  proceeds  of  this  loan.  It  is  not,  therefore,  true, 
as  she  alleges,  that  the  money  was  borrowed  and  used  for  the 
benefit  of  her  husband.    This  is  established  by  the  testimony  of 
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the  notary  who  drew  the  act  of  mortgage  and  of  the  broker 
through  whom  the  money  was  borrowed.  It  was  a  fact  necessary 
to  be  established.  The  objection  to  this  evidence  was  properly 
overruled. 
The  acts  of  mortgage  under  which  plaintiff  borrowed  the  money  upon 
the  note,  the  collection  of  which  she  has  inioiued,  and  which  show 
her  antecedent  indebtedness,  relate  that  she  had  been  specially 
authorized  to  borrow  the  money  by  the  judge  of  the  Third  Dis- 
trict Court  of  the  parish  of  Orleans.  Her  objection  to  the  intro* 
duction  of  these  acts  was  not  well  founded.  They  were  signed  by 
her  and  were,  therefore,  her  own  acts  and  declarations.  Admitting 
that  they  could  be  disproved  by  parol,  the  burden  of  doing  so 
rested  upon  her. 
Mrs,  Ann  Eliza  Bainey,  wife  of  James  H,  Maeeey  v.  Fawny  Asher 
and  Sheriff  Harper,  262. 

8.  The  objection  that  the  judge  of  the  Third  District  Court  of  the 
parish  or  Orleans,  where  she  resides,  had  no  power  to  authorize 
her  to  make  the  loan,  is  without  solid  foundation. 

The  judge  of  the  Third  District  Court  is  as  much  a  district  judge  as 
any  other  district  judge  in  the  parish.  The  law  says  that  a  married 
woman  who  desires  to  borrow  money  and  to  mortgage  her  own 
property  to  secure  the  same,  must  be  authorized  so  to  do  by  the 
judge  of  the  district  or  parish  in  which  she  resides.  As  the  judge 
of  the  Third  District  Court,  although  having  a  limited  jurisdiction 
for  the  convenience  of  business,  is  a  district  judge  for  the  parish 
of  Orleans,  it  follows  that  plaintiff  was  authorized  by  the  judge  of 
her  district  in  the  sense  of  the  law.  Ibid. 

9.  It  can  not  be  contested  that  a  married  woman  has  a  right  to  com- 
promise a  law  suit  pending  against  herself;  and  transactions  have, 
between  the  interested  parties,  a  force  equal  to  the  authority  of  the 
th  i ngs  adj  udged . 

It  is  difficult  to  imagine,  in  this  instance,  how  it  can  be  pretendecT 
that  the  money  loaned  by  SoUibellos,  the  defendant  in  injunction, 
for  enabling  Mrs.  Barron  to  effect  a  compromise  about  a  suit 
brought  against  her,  did  not  inure  to  her  benefit,  nor  can  she  be 
listened  to  when  saying  that  the  debt  on  which  she  has  been  sued, 
was  the  debt  of  her  husband,  when  the  contrary  is  proved  by  the 
compromise  thus  agreed  to  with  a  view  of  putting  an  end  to  that 
law  suit. 

The  interventions  were  improperly  allowed  in  an  injunction  suit 
which  was  to  prevent  a  sale.  If  the  intervenors  have  privileges, 
they  can  only  enforce  them  upon  the  proceeds  of  the  sale  of  the 
property  in  the  hands  of  the  sheriff ;  and  if  any  part  of  the  prop- 
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erty  seized  is  claimed  to  belong  to  some  one  else  than  the  debtor 
who  ipjoined,  that  claimant's;  remedy  is  by  injanction  obtained  ac- 
cording to  law.  Maria  L,  Barron  v.  J.  F,  SoUibeUoe,  SS89. 

10.  The  wife  can,  with  the  consent  of  her  hasband,  sell  her  separate 
property  and  give  the  proceeds  to  her  husband,  who  then  becomes 
her  debtor.  Having  the  authority  to  sell  and  having  made  a  sale 
in  due  form,  the  object  for  which  it  was  made  by  the  wife,  to  ndse 
money  for  her  husband,  does  not  make  it  any  the  less  a  sale  as  to 
third  persons  without  knowledge.  The  public  knows  that  a  wife 
has  the  right  to  sell  her  property  if  duly  authorized,  and  that  her 
husband  may  receive  and  use  the  proceeds,  and  if  there  is  nothing 
to  create  suspicion,  or  put  the  capitalist  on  his  guard,  he  may 
safely  discount  a  mortgage  note  given  by  a  purchaser  to  a  married 
woman  as  a  part  of  the  price  of  her  property  regularly  sold  by 
her.  Mrs,  M,  H,  Walker^  Wife,  etc*  v.  F.  lAmongy  et  ah,  324. 

11.  Art.  2446  of  the  Revised  Civil  Code  provides  that  a  contract  of 
sale  between  husband  and  wife  can  take  place  only  in  the  three 
cases  which  it  mentions. 

In  this  instance,  the  husband  and  wife  had  no  right  to  contract  in  the 
manner  attempted,  and  the  mortgage  sought  to  be  enforced  by  ex- 
ecutory process  is  utterly  void. 

The  defendant  erroneously  contends  that,  as  a  third  holder  before  the 
mortgage  paper,  resulting  from  this  illegal  contract,  became  due, 
he  is  not  affected  by  said  nullity. 

The  act  of  mortgage  with  which  the  notes  were  identified  by  the 
official  paraph  of  the  notary,  showed  on  its  face  that  the  instrument 
was  a  contract  between  husband  and  wife,  made  in  contravention 
of  law.  The  defendant,  therefore,  took  the  notes,  presumably 
with  a  knowledge  of  the  incapacity  of  the  parties  to  make  the 
contract.  Besides,  a  mortgage  is  not  commercial  paper  governed 
by  the  rule  invoked  by  defendant. 
F,  S.  Garner^  Adimmatraior  v.  Watson  M.  Oay  and  Sheriff,  275. 
12*  The  mortgage  note,  which  is  the  object  of  this  suit,  was  granted 
by  plaintiff  in  injunction  under  the  authorization  of  the  judge, 
pursuant  to  the  act  of  1855.  She  therefore  occupies  no  better 
position  than  Afemme  sole.  If  there  was  a  want  of  consideration,  it 
devolved  on  her  to  prove  it. 

The  plaintiff  excepted  to  the  ruling  of  the  court  refusing  to  allow 
her  to  prove  that  her  plantation  was  cultivated  by  her  husband 
and  his  brothers  during  the  years  1868  and  1869,  and  therefore  the 
supplies  furnished  by  the  defendants  did  not  inure  to  her  benefit. 

The  court  a  qua  did  not  err  in  refusing  the  evidence,  because  it 
would  have  contradicted  her  judicial  admissions  in  the  petition  for 
injunction.  Mrs.  Mary  E.  Feltus  v.  BUmehin  «£  QiroMd,  401. 
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13.  Plaintiff  applied  for  authority  to  borrow  money  to  a  judge  of 
competent  jurisdiction^  and  was  by  him  authorized  to  borrow  it. 
The  act  of  mortgage  was  not  consummated  until  her  authority  to 
borrow  had  been  obtained.  II  any  force,  threats,  or  improper  in- 
fluences were  brought  to  bear  upon  her  by  her  husband,  it  does 
not  appear  that  the  defendant,  who  loaned  the  money  upon  the 
faith  of  the  authorization  of  the  judge  and  the  security  of  the 
mortgage  was,  in  any  manner,  a  party  to  it.  The  plaintiff's  in- 
junction to  prevent  the  sale  of  her  property  must  be  dissolved. 

•  

Mrs.  Lomsa  Beich,  wife  of  Bhodor  v.  Hycbcinihe  Rosselin  et 
al8„  418. 

14.  It  appears  from  the  record  that  the  property  claimed  by  plaintiff 
was  seized  and  sold  at  the  suit  of  Marie  Jeanne  Piseros  and  bought 
by  Chevalley,  one  of  the  defendants.  It  was  originally  purchased 
in  the  name  of  plaintiff,  but  this  was  done  during  her  marriage, 
as  her  husband  appears  as  a  party  to  the  act  authorizing  the  pur- 
chase. The  property  so  purchased  must,  in  the  absence  of  any- 
thing being  shown  to  the  contrary,  be  considered  community 
property,  and  liable  for  the  community  debts. 

It  is  moreover  shown  that  the  wife  was  a  party  to  an  act  of  mortgage 
by  her  husband  of  this  same  property  in  favor  of  Marie  Jeanne 
Piseros,  to  secure  the  payment  of  the  purchase  price  of  the  same, 
and  fully  renounced  her  rights  on  the  property. 

OaroUne  Bichardson^  wife  of  A.  Piseros  v.  JE,  B,  Chevalley 
ei  als.,  551. 

15.  It  is  well  settled  that  the  authorization  of  the  husband  any  time 
before  trial  on  the  merits  will  be  sufficient. 

Succession  of  Aleonander  McDonald^  590. 

16.  The  law  expressly  allowed  defendant,  J.  A.  Chalaron,  to  make  a 
giving  in  payment  to  his  wife,  and  it  was  his  duty  to  cause  the 
registry  of  her  mortgage  to  be  made.  This  settlement  with  his 
wife  can  be  corrected  by  his  creditors,  if  found  to  be  erroneous 
and  to  their  prejudice.  If  the  defendant  believed  the  suits  in 
which  he  confessed  judgment  were  just  demands  against  him,  it 
was  not  only  his  privilege,  but  his  duty  to  admit  their  correctness 
or  confess  judgment.    This  is  no  ground  for  attachment. 

J,  W,  Wilsofif  Administrator  v.  J.  A,  Chalaron  et  al.,  641. 

17.  The  plaintiff  in  injunction,  Mrs.  Murphy,  sets  up,  among  other 
grounds,  that  she  has  an  interest  and  ownership  in  the  lots  order- 
ed to  be  seized  and  sold,  superior  to  the  mortgage  of  Hoss.  the 
plaintiff  in  execution — which  mortgage  was  granted  to  Hoss  by 
her  husband,  now  deceased,  to  guarantee  the  payment  of  two 
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promissoiy  notes,  and  which  she  alleges  to  be  a  fraud  opon  her 
rights  and  void.  She  farther  alleges  that  she  has  a  claim  against 
the  saccession  of  her  husband  for  rents  and  revenues  which  were 
under  his  control  and  administration,  and  which  were  received 
and  converted  by  him  to  his  own  use ;  that  being  a  party  in  inter- 
est, she  was  entitled  to  notice  in  the  executory  proceeding,  which 
was  not  given  to  her,  but  only  to  McWilliams,  the  executor' of  her 
husband.  She  further  avers  nullity  of  the  proceeding  on  the 
ground  of  want  of  jurisdiction  in  the  district  court  that  rendered 
the  order  of  seizure — the  succession  being  now  under  administra- 
tion in  the  parish  court,  and  was  so  at  the  time  the  order  of  seizure 
was  granted ; 

Held — That  the  grounds  urged  by  the  plain tifiP  in  injunction  do  not 
authorize  the  injunction.  The  district  coui t  had  jurisdiction  to 
issue  the  executory  process,  and  the  rights  asserted  by  the  wife 
are  not  such  as  to  justify  the  injoining  of  the  sale  of  the  husband's 
property,  or  property  of  the  community.  If  she  has  real  rights 
upon  such  property,  they  can  be  enforced  upon  the  proceeds.  If 
her  rights  are  merely  usufructuary,  they  will  not  be  affected  by 
the  sale  injoined,  as  it  is  only  the  naked  ownership  of  the  property 
that  Is  sought  to  be  sold. 

Jacob  E088  V.  J,  G.  McWilliams t  Executor ^  643. 

18.  The  fact  of  a  husband  being  the  bearer  of  an  act  which  he  pre- 
sented as  his  wife's  power  of  attorney  to  himself,  and  acting  as  her 
attorney  in  fact  under  it,  might  be  shown,  in  order  to  establish  his 
authorization  to  her,  after  it  was  distinctly  proved  that  the  wife 
signed  the  act. 

Succession  of  Mary  A,  Oee^  666. 

19.  The  defendant,  a  married  woman,  is  sued  on  three  mortgage  prom- 
issory notes  drawn  by  her.    It  being  in  evidence  that  the  de- 
fendant executed  said  mortgage  on  her  separate  property  in  favor 
of  a  firm  of  which  her  husband  was  a  partner,  to  secure  the  pay- 
ment of  a  certain  sum  of  money  which  had  always  appeared  in 
the  books  of  the  firm  as  the  debt  of  her  husband,  who,  to  the 
knowledge  of  the  firm  and  without  their  objection,  was  in  the 
habit  of  drawing  largely  in  excess  of  the  amount  he  was  authorized 
by  the  articles  of  partnership  to  withdraw  annually,  and  whieh 
sum  invested  by  her  in  the  mortgaged  property,  sought  to  be 
seized,  was  given  to  her  at  a  time  when  he  was  indebted  to 
her  in  a   greater    amount   for   the   restitution    of  paraphernal 
funds; 

Held — That  said  mortgaged  property  can  not  be  seized  by  the  hold- 
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ers  of  the  notes,  on  the  ground  that  she  ean  not  bind  herself  for 
her  hosband's  debts. 
Ferdinand  KoeehUn  v.  Mrs.  Louisa  Thonike,  wife  of  F,  J,  Lor- 

her,  737. 
See  Donations,  No.  1,  2,  S—Suoeeseion  of  Thomas  Hale,  195. 
See  Eyidence,  No.  19 — Baker  dt  Thompsons.  Mrs,  Pa^gaud,  220. 
See  Insurance  No.  5,  6,  7 — Succession  of  A,  Constant  Hear- 

ing,  326. 
See  Compromise,  No.  2 — Archinard,  Widoto  v.  Louis  Boyce,  292. 
See  Mortgage,  No.  6 — Succession  of  OordevioUe  v.  Dawson,  534. 
See  Agent  and  Principal,  No.  3 — Peter  James  v.  Mrs,  Lewis 

and  Husband,  664. 
See  Injunction,  No.  19 — JuUa  Lewis  v.  Winston  et  ate.,  707. 
See  Bills  and  Promissory  Notes,  No.  21 — Brooks  v.  Mrs  Stew- 
art and  husband,  714. 
ILLEGITIMATE  CHILDREN. 

See  Administrator,  No.  11 — Drouet  v.  Drouet,  323. 
INJUNCTION. 
1.  The  material  facts  in  this  case  are  as  follows:  The  plain tififs  were, 
in  1871  and  1872,  the  commission  merchants  and  factors  of  Wil- 
kinson, who  owed  them  in  April,  1872,  about  $18,000,  evidenced 
by  two  notes  seenred  by  mortgage,  at  which  date  their  payment 
was  extended  to  first  of  February,  1873.  A  pledge  of  other  notes 
and  another  mortgage  were  given  to  secure  the  said  indebtedness 
and  the  advances  to  be  made  for  the  crop  of  1873,  to  the  amount  of 
$12,000,  the  planter  obligating  himself  to  ship  the  crop  of  that 
year  and  each  subsequent  ^ear,  if  necessary,  to  pay  the  said  sums 
with  interest,  and  all  commissions,  expenses,  etc.  In  December, 
1872,  the  shipment  in  question  was  made  of  hogsheads  of  sugar 
and  barrels  of  molasses,  marked  with  the  initials  of  plaintiffs,  but 
without  any  special  instructions  from  Wilkinson.  The  plaintiffs 
received  the  bill  of  lading  early  on  the  morning  of  the  day  of  its 
arrival.  A  few  hours  afterwards,  on  the  same  day,  the  sheriff  of 
the  parish  of  Orleans,  with  a  fi,  fa,  from  the  parish  of  Plaque- 
mines, in  the  suit  of  D.  &  J.  D.  Edwards  v.  Wilkinson,  went 
aboard  of  the  steamboat  and  seized  the  said  sugar  and  molasses  as 
the  property  of  the  said  Wilkinson.  Whereupon  the  plaintiffs, 
claiming  the  custody  and  control  of  the  said  property  to  the  exclu- 
sion of  Wilkinson's  creditors,  and  as  exempt  from  seizure  by  them, 
toox  an  injunction. 
The  court  thinks  that  the  property  belonged  to  Wilkinson,  the  ship- 
per, and  that  his  creditors  might  seize,  subject  to  the  rights  of  the 
cojQsigDeeB  to  be  settled  contradictorily  with  the  seizing  ereditort, 


8»  INDSZ. 


INJUNCTION— CoDtinoed. 

ina«moeh  as  the  coDsigneeA  were  the  agents  of  the  shipper,  sod 
their  coostractive  possesfiioD  ODder  the  bill  oi  lading  did  not  give 
them  an  ownership,  nor  exempt  the  property  from  the  porsoit  of 
the  creditors  of  the  owner,  either  by  actual  seizure  nnder  the^.^^ 
or  by  the  garnishment  process.  The  latter  mode  is  not  exclosive. 
Either  may  be  resorted  to  according  to  circumstances. 
The  injunction  was  not  the  remedy  to  which  the  plaintiffs  were  en- 
titled. The  sheriff  should  have  proceeded  with  the  l^ale,  leaThig 
the  plaiD tiffs  and  defendants  to  settle  their  respective  rights  to 

the  proceeds. 

Chaffraix  dt  Agar  y.  W.  P.  Harper,  Sheriff,  and  D.  d  J.  D.  Ed- 
wards, 22. 

2.  This  being  an  iujuDCtion  case  originating  in  a  suit  on  a  pronussoiy 
note/  is  not  such  as  entitled  parties  to  a  trial  by  jury,  as  it  does 
not  come  under  the  exceptions  con  taiued  in  the  494th  article  of  the 
Code  of  Practice. 

James  MeCracJcen,  Administrator  ▼.  James  Madison  Wells,  31. 

3.  This  is  au  iDJanction  suit,  in  which  the  plaintiff  alleges  that  the 
judgment  under  which  execution  issued  is  a  nullity,  on  the  ground 
that  there  is  no  legal  corporation  plaintiff  therein,  or  owner 
thereof,  such  as  the  Accommodation  Bank. 

There Js  no  principle  better  settled  than  that  a  party  is  not  allowed 
to  arrest  an  execution  on  grounds  that  he  might  have  set  np  in  the 
original  suit.  Here  the  party  taking  the  injunction,  not  only 
might  have  set  up  in  the  original  suit  that  the  Accommodation 
Bank  was  not  legally  incorporated,  but  did  do  it.    Hence  it  is  ret 

judicata, 

Francis  C  Mahan  v.  Accommodation  Bank  et  als,,  34. 

4.  Where  the  ground  for  the  injunction  restraining  the  executory 
proceedings  of  the  defendant  was,  that  there  is  a  deficiency  in  the 
measure  of  the  property  bought  by  the  plaintiff  from  the  defend- 
ant— the  price  of  which  is  secured  by  the  mortgage  sought  to  be 
enforced — and  that,  on  account  of  this  deficiency,  there  should  be 
a  diminution  of  the  price; 

Held — That  the  sale  being  per  aversionem — reference  to  the  plan  and 

to  the  streets  bounding  the  squares  controlling  the  expressions  in 

regard  to  the  measurement  of  the  ground — the  alleged  deficiency 

can  not  avail  the  plaintiff  in  injunction. 

Albert  B.  Whitney ^  George  W,  Whitney ,  Administrator  v.  Ber* 

trand  8aloy,  40. 

5.  The  plaintiff  in  injunction  not  having  set  np,  in  defense  to  the 
suit  against  him,  as  he  might  have  done,  that  he  was  discharged 
in  bankruptcy  from  all  his  debts,  can  not  make  it  a  cause  for  an 
ininnctioo.  P.  €kUldher  y,J.1.  Midhel  eiaU.y  41. 
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6.  Wheo  an  iDJanctioo  was  dissolved  upon  tbe  face  of  the  papers,  no 
statement  of  facts,  evidence  or  assignment  of  error  is  necessary  to 
enable  this  court  to  pass  on  the  correctness  of  the  said  ruling. 
This  court  has  only  to  look  into  the  allegations  or  grounds  for  the 
injunction  to  determine  whether  or  not  they  are  sufficient  to  au- 
thorize the  writ;  but  this  can  not  be  done  on  a  motion  to  dismiss. 

A,  W.  Walker  v.  E.  Yillavaso,  42. 

7.  Where,  after  a  first  injunction,  which  was  dissolved,  the  sheriff 
was  simply  proceeding  with  a  sale  long  alter  the  seizure  had  been 
made,  and  where,  on  a  second  injunction  being  taken,  it  was 
alleged  as  a  ground  for  said  injunction  that  no  demand  of  payment 
and  no  notice  of  seizure  were  ever  served  according  to  law; 

Held — That  these  objections,  if  there  be  cause  for  them,  should  have 
been  made  on  the  first  injunction!  Ibid. 

8.  Article  666  C.  P.  and  the  two  preceding  articles  must  all  be  con- 
strued together,  so  as  to  give  effect  to  each . 

Where  the  ground  for  injunction  was  that  the  advertisement  pur- 
ports to  sell  movables  at  the  courthouse,  which  can  only  be  done 
at  the  place  of  seizure ; 

Held — That  when  a  plantation  and  its  fixtures  are  to  be  sold  under 
a  mortgage,  as  in  this  case,  the  sale  must  be  made  at  the  seat  of 
justice  unless  the  debtor  require  it  to  be  made  on  the  plantation. 

The  advertisement  in  this  case  describes  the  articles,  called  movables 
by  plaintiff,  as  constituting  a  part  of  the  buildings  and  improve- 
ments on  the  plantation,  and  with  one  or  two  trifling  exceptions, 
they  are  what  the  law  subjects  to  the  mortgage  existing  on  the 
plantation;  but,  if  they  were  movables,  it  would  not  be  a  ground 
forinjoining  the  sale  of  the  property  subject  to  the  mortgage,  and 
besides,  the  plaintiff  has  not  requested  the  sale  to  be  made  on  the 
plantation.  VAd, 

9.  An  error  in  the  calculation  of  interest  on  the  judgment  rendered 
and  sought  to  be  executed,  is  no  ground  for  an  injunction.  If  any 
error  in  this  respect  exists,  it  can  be  corrected  on  a  settlement  at 
or  after  the  sale,  should  the  property  sell  for  more  than  the  mort- 
gage debt  for  which  the  seizure  was  originally  made.  The  sale 
must  proceed  under  the  order  of  seizure  and  sale,  even  if  the  fieri 
fa/sUM  be  issued  for  too  large  a  sum.  i&td. 

10.  If  the  description  of  property  to  be  sold  is  insufficient,  the  owner 
thereof  can  not  be  injured,  because  there  will  be  no  sale.  There- 
fore this  is  no  ground  for  an  injunction  by  the  defendant  in  execu- 
tion. Fra/nk  D,  Henderson  v.  Joseph  Hoy  and  Sheriffs  156. 

11.  The  plaintiff,  a  mere  mortgagee,  had  no  right  to  injoin  the  sale  of 
the  plantation  of  Bovard  under  executions  in  favor  of  a  number 
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inasmueh  as  the  consignees  were  the  agents  of  the  shipper,  and 
their  constractive  possession  under  the  bill  of  lading  did  not  give 
them  an  ownership,  nor  exempt  the  property  ftrom  the  pursuit  of 
the  creditors  of  the  owner,  either  by  actual  seizure  under  the  fi»fak.^ 
or  by  the  garnishment  process.    The  latter  mode  is  not  exclusive. 
Either  may  be  resorted  to  according  to  circumstances. 
The  injunction  was  not  the  remedy  to  which  the  plaintiffs  were  en- 
titled.   The  sheriff  should  have  proceeded  with  the  sale,  leaving 
the  plaintiffs  and  defendants  to  settle  their  respective  rights  to 
the  proceeds. 
Ohaffraix  d  Agar  v.  W.  P.  Harper,  Sheriff,  and  D,  <&  J.  D.  Ed- 
wards^ 22. 

2.  This  being  an  injunction  case  originating  in  a  suit  on  a  promissoiy 
note/ is  not  such  as  entitled  parties  to  a  trial  by  jury,  as  it  does 
not  come  under  the  exceptions  contained  in  the  494th  article  of  the 
Code  of  Practice. 

James  MoOracken,  Administrator  v.  James  Madison  Wells,  31. 

3.  Tliis  is  an  injunction  suit,  in  which  the  plaintiff  alleges  that  the 
judgment  under  which  execution  issued  is  a  nullity,  on  the  ground 
that  there  is  no  legal  corporation  plaintiff  therein,  or  owner 
thereof,  such  as  the  Accommodation  Bank. 

Therejs  no  principle  better  settled  than  that  a  party  is  not  allowed 
to  arrest  an  execution  on  grounds  that  he  might  have  set  up  in  the 
original  suit.  Here  the  party  taking  the  injunction,  not  only 
might  have  set  up  in  the  original  suit  that  the  Accommodation 
Bank  was  not  legally  incorporated,  but  did  do  it.    Hence  it  is  res 

judicata, 

Francis  0.  Mahan  v.  Accommodation  Bank  et  als,,  34. 

'4.   Where  the  ground  for  the  injunction  restraining  the  executoiy 
proceedings  of  the  defendant  was,  that  there  is  a  deficiency  in  the 
measure  of  the  property  bought  by  the  plaintiff  from  the  defend- 
ant— the  price  of  which  is  secured  by  the  mortgage  sought  to  be 
enforced — and  that,  on  account  of  this  deficiency,  there  should  be 
a  diminution  of  the  price; 
Held — That  the  sale  being  per  aversionem — reference  to  the  plan  and 
to  the  streets  bounding  the  squares  controlling  the  expressions  in 
regard  to  the  measurement  of  the  ground — the  alleged  deficiency 
can  not  avail  the  plaintiff  in  injunction. 
Albert  B.  Whitney ^  George  W,  Whitney,  Administrator  Y.Ber- 
Irand  8aloy,  40. 

5.  The  plaintiff  in  injunction  not  having  set  up,  in  defense  to  the 
suit  against  him,  as  he  might  have  done,  that  he  was  disehaiiged 
in  bankruptcy  from  all  his  debts,  can  not  make  it  a  cause  for  sa 
iniunction.  P.  €kUldh€r  v.J.l,  Miehel  etols*,  41. 
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6.  When  an  injanction  was  dissolved  npon  tbe  face  of  the  papers,  no 
statement  of  facts,  evidence  or  assignment  of  error  is  necessary  to 
enable  this  court  to  pass  on  the  correctness  of  the  said  raling. 
This  court  has  only  to  look  into  the  allegations  or  grounds  for  the 
injunction  to  determine  whether  or  not  they  are  sufficient  to  au- 
thorize the  writ;  but  this  can  not  be  done  on  a  motion  to  dismiss. 

A.  W.  Walker  v.  E.  Villavaso,  42. 

7.  Where,  after  a  first  injunction,  which  was  dissolved,  the  sheriff 
was  simply  proceeding  with  a  sale  long  alter  the  seizure  had  been 
made,  and  where,  on  a  second  injunction  being  taken,  it  was 
alleged  as  a  ground  for  said  injunction  that  no  demand  of  payment 
and  no  notice  of  seizure  were  ever  served  according  to  lawj 

Held — That  these  objections,  if  there  be  cause  for  them,  should  have 
been  made  on  the  first  iujunctioni  Ibid, 

8.  Article  666  C.  P.  and  the  two  preceding  articles  must  all  be  con- 
strued together,  so  as  to  give  effect  to  each . 

Where  the  ground  for  injunction  was  that  the  advertisement  pur- 
ports to  sell  movables  at  the  courthouse,  which  can  ouly  be  done 
at  the  place  of  seizure ; 

Held — That  when  a  plantation  and  its  fixtures  are  to  be  sold  under 
a  mortgage,  as  in  this  case,  the  sale  must  be  made  at  the  seat  of 
justice  unless  the  debtor  require  it  to  be  made  on  the  plantation. 

The  advertisement  in  this  case  describes  the  articles,  called  movables 
by  plaintiff,  as  constituting  a  part  of  the  buildings  and  improve- 
ments on  the  plantation,  aod  with  one  or  two  trifling  exceptions, 
they  are  what  the  law  subjects  to  the  mortgage  existing  on  the 
plantation;  but,  if  they  were  movables,  it  would  not  be  a  ground 
for  injoining  the  sale  of  the  property  subject  to  the  mortgage,  and 
besides,  the  plaintiff  has  not  requested  tlie  sale  to  be  made  on  the 
plantation.  Ibid. 

9.  An  error  in  the  calculation  of  interest  on  the  judgment  rendered 
and  sought  to  be  executed,  is  no  ground  for  an  injunction.  If  any 
error  in  this  respect  exists,  it  can  be  corrected  on  a  settlement  at 
or  after  the  sale,  should  the  property  sell  for  more  than  the  mort- 
gage debt  for  which  the  seizure  was  originally  made.  The  sale 
must  proceed  under  the  order  of  seizure  and  sale,  even  if  the  fieri 
fct/doB  be  issued  for  too  large  a  sum.  Ibid. 

10.  If  the  description  of  property  to  be  sold  is  insufficient,  the  owner 
thereof  can  not  be  injured,  because  there  will  be  no  sale.  There- 
fore this  is  no  ground  for  an  injunction  by  the  defendant  in  execu- 
tion. FrcmJc  D.  Henderson  v.  Joseph  Hoy  and  Sheriffs  156. 

11.  The  plaintiff,  a  mere  mortgagee,  had  no  right  to  injoin  the  sale  of 
the  plantation  of  Bovard  under  executions  in  favor  of  a  number 


854  INDEX. 

INJUNCTION-^ContiDued, 

of  creditors  of  aaid  Bovard,  on  the  groundg  substaDtially  that  the 
sheriff  was  proceeding  irregalarly  and  illegally  in  making  said 
sale.  If  the  sale  be  nail  for  illegality,  it  can  not  affect  bis  rights; 
and  if  the  sale  be  valid,  his  remedy  would  be  by  third  opposition 
to  claim  the  proceeds  of  the  sale. 

William  G.  James  ▼.  John  E,  BreauXj  Sheriff,  et  als,,  245. 

12.  The  plaintiff  attempts  to  restrain  by  injunction  the  defendants, 
his  daughters  who  are  his  judgment  creditors,  from  selling  under 
execution  his  dwelling  house  and  other  buildings  which  he  erected 
on  their  lot,  separately  from  the  lot. 

As  the  plaintiff  could  transfer  whatever  right  or  ownership  he  may 
have  to  the  buildings  standing  on  the  defendants*  property,  it  is 
not  seen  why  a  forced  sale  thereof  may  not  be  made  by  the  defen- 
dants, his  judgment  creditocs. 

LeonviUe  AugtuHn  v.  Mrs.  H.  Dawrs  et  ale,  261. 

13.  The  order  of  the  court  a  qua  dissolving  the  injunction  in  this  case 
is  one  which,  in  the  opinion  of  this  court,  might  work  an  irrepa- 
rable injury  to  the  relator;  therefore  the  relator  had  a  right  to 
appeal  from  it.  The  judge  below  erred  in  dissolving  the  injunc- 
tion. 

State  of  Louisiana  ex  rel,  John  T,  Hayes  v.  The  City  of  New  Or- 
leans,  304. 

14.  Under  section  third  of  act  No.  2  of  the  acts  of  1870,  creating  tiie 
Eighth  District  Court,  the  injunction  granted  in  this  case  by  the 
Fourth  District  Court  was  very  properly  dissolved  with  damages. 
Besides,  that  court  had  no  authority  to  restrain  the  trial  of  defen- 
dant's suits  before  a  justice  ot  the  peace 

Spalding,  Bidtcell  d  NcDonough  v.  Bhoda  Bosewood,  341. 

15.  The  plaintiff  in  this  case  was  not  a  party  to  the  suit  in  the  Fifth 
District  Court,  the  execution  of  whose  judgment  she  has  injoined. 
Under  the  Act  of  1870,  which  organized  the  Eighth  District  Court, 
that  court  has  the  power  to  issue  the  injunction  plaintiff  has 
prayed  for.  Perhaps,  under  that  statute,  she  might  have  applied 
to  the  Fifth  District  Court,  but  it  is  thought  that  she  could  also 
seek  relief  from  the  Eighth  District  Court. 

Emily  J.  Robertson  v.  Thomas  J,  Emerson  and  George  F.  For- 
Ur,  351. 

16.  A  party  can  not  be  injoined  from  prosecuting  suits  for  claims, 
whether  well  founded  or  not.  On  the  defense  the  parties  can  be 
heard  and  their  rights  adjusted.  The  intimation  that  a  parfy 
fears  he  may  not  obtain  justice  before  a  particular  judicial  officer, 
or  that  he  should  be  sued  in  a  court  of  higher  jurisdiction,  is  no 
ground  for  an  injunction. 
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The  jadge  a  quo  dismiaaed  the  rale,  and  on  the  trial  of  the  merits 
diseolved  the  injunction,  with  SlOO  for  counsel  fees.  As  no  evi- 
dence was  admitted  on  the  trial  of  the  motion,  in  reference  to  any 
damages,  and  the  motion  should  have  been  sustained,  no  damages 
can  be  allowed.  This  is  not  the  class  of  cases  in  which  damages 
may  be  given  without  special  proof.  The  plaintiffs  and  their 
securities  are  liable  on  their  ii\jnnction  bond. 

Butchers'  Benevolent  Association  y.  B.  King  CuUer^  500, 

17.  On  the  trial  of  a  rule,  contradictorily  with  the  parties  in  interest, 
to  show  cause  why  a  writ  of  injunction  should  not  be  granted  to 
restrain  a  sale  as  prayed  for  by  relator,  the  judge  a  quo  rendered 
an  interlocutory  order  refusing  the  injunction  and  declined  to  grant 
an  appeal  from  said  order.    In  this  the  judge  erred. 

The  order  complained  of  was  certainly  an  interlocutory  order  work- 
ing the  relator  an  irreparable  injury.  His  property  was  about  to 
be  sold  for  the  debt  of  another;  he  was  entitled  to  an  injunction 
to  protect  his  right  of  property,  having  made  affidavit  and  tendered 
bond  according  to  law.  These  sworn  averments  must  be  taken  as 
true  for  the  purposes  of  this  inquiry.  The  relator  has  the  right  to 
have  the  judgment  revised.  Upon  examining  the  evidence  this 
conrt  may  find  that  the  judge  erred,  and  that  an  injunction  should 
issue. 

The  right  of  appeal  is  a  constitutional  right,  and  it  should  be  jeal- 
ously guarded  by  this  court. 
State  ex  rel.  Van  Horden  v.  The  Judge  of  the  Superior  District 
Conrt,  550. 

18.  The  judge  a  quo  did  not  err  in  refusing  to  allow  the  plaintiff  to 
take  a  judgment  by  default  on  the  supplemental  petition  which 
had  been  filed  by  her,  in  which  she  set  forth  additional  reasons 
why  an  injunction  should  Issue.  The  allegations  were  not  sworn 
to.  Admitting  that  a  supplemental  petition  to  an  application  for 
an  injunction  is  permissible,  which  it  is  not  necessary  to  determine 
in  this  instance,  still  the  truth  of  the  allegations  in  the  supplemen- 
tal petition  should  be  sworn  to. 

Before  proceeding  to  trial,  plaintiff  moved  that  the  rule  taken  upon 
her  by  Pargond,  to  prove  the  truth  of  her  allegations  in  a  sum- 
mary manner,  should  be  considered  as  an  answer.  The  judge  did 
not  err  in  refusing  the  motion.  Defendant  had  the  right  to  call 
upon  the  plaintiff  to  verify  the  truth  of  her  allegations  without  an 
answer. 
Mrs.  Sarah  Bichardson  v.  B.  H,  Dinkgravcj  Sheriff,  et  a2.,  651. 

19.  Where  the  wife  alleged  that  she  was  separated  in  property  from 
her  husband,  that  the  property  seized  and  of  which  she  was  inpos- 
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session  at  the  time  belonged  to  her,  and  prayed  for  an  injunction 
to  prevent  the  sale  of  said  property  to  pay  her  husband's  debts, 
the  exception  that  plaintiff  had  failed  to  set  forth  the  nature  of 
her  title  can  not  be  sustained.  This  is  not  a  petitory  action,  al- 
though the  title  to  property  be  incidentally  iuYolved. 
The  affidavit  of  the  plaintiff  in  injunction,  that  the  facts  and  allega- 
tions set  forth  are  true,  is  sufficient.  It  was  not  necessary  to  state 
that  they  were  all  trae.  The  importance  of  the  omission  of  the 
word  all  in  the  affidavit  can  not  be  seen. 
The  objection  that  the  husband  has  not  authorized  his  wife  to  bring 
this  suit  was  properly  overruled.  It  is  alleged  in  the  petition  that 
she  is  authorized  by  her  husband,  and  this  is  not  specially  denied. 
But  the  injunction  bond  is  signed  by  the  husband.  That  is  suffi- 
cient proof  that  he  has  authorized  the  institution  of  this  suit. 

Julia  A.  Lewis  v.  Winstan,  Morrison  d  Co,  et  als.  707. 
26.  The  objection  that  there  was  not  sufficient  evidence  to  authorize 
the  order  of  executory  process  can  not  be  examined  on  an  injunc- 
tion.   The  remedy  was  by  appeal. 
The  City  of  Shrevepori  v.  A.  Flowmof^  Skeriffy  et  ol.,  709. 
See  Mandamus,  No.  1 — OitizeiM^  Bank  of  Louisiana  v.  A.  IMm- 

elet,  91. 
See  Seizures  and  Sales,  No.  6,  7 — Ohaffrmx  d  Agar-  v.  Faeh- 

ard  et  als.,  172. 
See  Bonds,  No.  14 — Levin  et  aU.  v,  Laeey,  270. 
See  Offices  and  Officers,  No.  6— Cramer  y.  J^rown,  272. 
See  Bonds,  No.  16 — Pottier  v.  Grant  et  al.,  283. 
See  Bonds,  No.  19— State  v.  Clinton  and  Dubuelet,  346. 
See  New  Orleans,  No.  3 — Kendig  d:  Co,  v.  City  of  New  Orleans, 

S57. 
See  Damages,  No.  4 — Cohen  d  WUson  v.  Avery  et  als,,  359. 
See  Partition,  No.  S— Lyons  v.  Dobbins,  580. 
See  Appeal,  No.  26 — Simon  v.  Walker,  603. 
See  Seizures  and  Sales,  No.  18 — Richardson  v.  Dinkgrave,  632. 
See  Husband  and  Wipe,  No.  17 — Boss  v.  McWiUiams^  643. 
INSOLVENCY  OR  BANKRUPTCY. 
1.  The  plaintiff  having  obtained  judgment  against  the  Bank  of  Loui- 
siana, took  garnishment  process  against  Generes  and  sought  go  make 
him  liable.     Generes  excepts  on  several  grounds,  and  among  others 
that  the  plaintiff  made  proof  before  a  register  of  the  United  States 
District  Court  of  the  judgment  obtained  by  him  against  the  said 
bank  which  had  been  declared  bankrupt,  and  filed  his  proof  with 
the  assignees  on  July  3,  1871,  thereby  making  himself  a  parf^to 
the  bankrupt  proceedings  and  abandoning  all  other  rightSi  liens 
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and  priyileges  against  the  bankrapt,  except  those  reserved  by  said 
proof;  th»it  by  the  order  of  the  Uaited  States  Distriet  Court,  ren- 
dered July  1,  1869,  all  persons  were  injoined  and  restrained  from 
interfering  with  the  assets  or  property  of  the  bank.  The  excep- 
tions were  correctly  sustained  by  the  court  a  qua. 

(7.  Oamute,  Syndic,  t».  2he  Bank  of  Louuianaj  L.  F,  GenereSf  Qar^ 

nkhee,  354. 
See  Estoppel,  No.  4 — Widow  and  heirs  of  Jean  Pardo  v.  A. 

Fwrdo,  964. 
See  Transfer  of  Property,  No.  1 — DeOreeh  dc  Co,  y.  Murphy 
et  ale.,  2Sf6. 
INSURANCE. 

1.  Where  the  contract  of  insurance  contained  the  following  clause  : 
"  This  policy  is  not  assignable  unless  by  consent  of  this  corpora- 
tion manifested  in  writing,  and  in  case  of  any  transfer  by  sale  or 
otherwise  without  such  consent,  this  policy  shall  from  thenceforth 
be  void  and  of  no  effect;" 

Held — That  this  prohibition  does  not  apply  to  the  assignment  of  the 
interests  of  one  partner  to  the  other,  and  that  it  can  not  be  in- 
ferred to  have  been  the  Intention  of  the  contracting  parties  that 
the  plaintiff  could  not  buy  out  his  partner  and  continue  the  busi- 
ness without  the  consent  of  the  defendants,  on  pain  of  forfeiting 
the  policy. 

The  prohibitory  clause  must  be  construed  strictly,  and  if  its  appli- 
cation to  the  case  before  this  court  be  doubtful,  the  doubt  muBt  be 
construed  ngainst  the  defendants,  the  obligors  in  the  contract  of 
insurance. 

It  is  true  the  clause  expressly  prohibits  the  transfer  by  sale  or  other- 
wise of  the  policy ;  but  it  does  not  expressly  prohibit  a  change  of 
interests  among  the  partners,  nor  does  it  expressly  prohibit  the  as- 
signment of  the  interests  of  one  partner  to  the  other. 

If  the  defendants  had  intended  to  place  such  a  limitation  upon  the 

rights  of  the  assured,  the  intention  should  have  been  expressed  in 

the  instrument  and  not  left  to  inference,  because  a  prohibitory 

clause  can  not  be  extended  by  implication. 

Antonio  Dermani  v.  Home  Mutual  Insurance  Company  of  Nem 

Orleans,  69. 

2.  In  a  contract  of  insurance,  as  in  every  other,  it  is  the  intention  of 
the  parties  that  must  be  considered.  In  the  instrument  before  the 
court  there  is  nothing  to  be  found  to  warrant  the  conclusion  that 
the  plaintiff  forfeited  the  policy  by  accepting  the  assignment  of 
his  partner's  interest  in  the  business,  without  the  written  consent 
of  the  defendants. 
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In  the  conrge  of  buBinesB  partners  often  become  duaatisfied,  and 
change  the  firm  by  one  party  transferring  bis  interest  to  the  otheri 
as  was  done  in  this  case.  This  occurrence  is  so  common,  that  these 
parties  most  be  presumed  to  have  contracted,  knowing  it  might 
arise  daring  the  period  of  the  insurance,  and  if  it  was  desirable 
to  put  a  limitation  upon  the  right  of  the  assured  in  this  respect,  a 
stipulation  to  that  effect  should  have  been  inserted  in  the  instru- 
ment. 

By  the  assignment  in  question  no  new  party  was  introduced  into  the 
contract  whom  the  defendants  might  not  be  willing  to  trust.  In 
issuing  the  policy  to  Joseph  H.  Taboury  &  Co.,  they  virtually  de- 
clared the  trustworthiness  of  each  of  the  partners,  so  that  it  can 
not  be  objected  that,  by  virtue  of  the  assignment  to  plaintiff,  the 
defendants  were  forced  to  insure  a  person  they  had  not  consented 
to  trust.  Ibid. 

S.  Where  the  life  policy  of  insurance  contained  the  following  clause: 
'*  This  policy  shall  not  be  binding  on  the  company,  until  counter- 
signed by  J.  R.  Purvis,  agent,  ot  New  Orleans,  Louisiana,  and  the 
advance  premium  paid,"  and  where  before  the  policy  was  received 
by  the  agent  at  New  Orleans,  John  W.  Hardie,  the  person  intended 
to  be  insured,  died ; 

Held — That  the  premium  never  having  been  paid,  and  the  policy 
never  counteisigned  by  J.  R.  Purvis,  the  agent,  or  delivei'ed  to  the 
assured  or  his  representative,  the  plaintiff  can  not  recover. 

The  obligation  contracted  by  the  company  was  a  suspensive  condi- 
tional obligation,  depending  upon  future  and  uncertain  events 
which  have  not  happened. 
Mrs,  Lydia  A,  Hardie  v.  8t  Louis  Mutual  lAfe  Itymrance  Com' 
pany;242. 

4.  The  plaintiff  sues  defendant  for  the  alleged  loss  of  a  stock  of  goods 
by  fire.  The  only  important  question  in  the  case  is,  whether  the 
action  is  barred,  because  it  was  not  brought  within  one  yesr 
from  the  date  of  the  loss.  The  fifteenth  condition  of  the  policy 
provides :  ''AH  claims  under  this  policy  are  barred  unless  prose- 
cuted within  one  year  from  the  date  of  the  loss.  No  claim  for  loM 
to  bear  interest  before  judicial  demand.** 

The  court  finds  nothing  doudtful  or  ambiguous  in  this  clause  of  the 

policy.    It  means  what  it  says  :  '*  That  all  claims  under  the  policy 

are  barred  unless  prosecuted  (that  is  sued  on)  within  one  yearfrom 

the  date  of  the  loss." 

Adam  H,  Carraway  y,  7he  Merchants'*  Mutual  Jnsuranee  Company f 

298. 

5.  A  man  may  take  out  a  policy  of  insurance  on  his  life  in  the  name 
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of  any  one,  or  having  taken  it  oat  in  his  own  name,  he  may,  with 
the  consent  of  the  aMnrers,  transfer  it  to  whom  be  pleases. 

Succession  of  A,  Constant  Hearing^  326. 

6.  A  policy  of  insurance  is  not  a  piece  of  property ;  it  is  the  eyidence 
of  a  contract,  the  contract  being  that  a  certain  snm  of  money  will 
be  paid  npon  the  happening  of  a  certain  event,  to  a  particular  per- 
son, who  is  named  in  the  policy,  or  who  may  be  the  legal  holder 
thereof.  Ihid. 

7.  A  creditor  may  have  the  life  of  his  debtor  insured,  even  without 
the  consent  of  his  debtor.  A  husband  has  the  right  to  insure  his 
life  in  the  interest  of  his  wife  and  child,  as  well  as  in  the  interest 
of  his  creditor.  If  the  policy  issues  to  the  wife,  or  is  properly 
transferred  to  her,  the  amount  stipulated  therein  belongs  to  her 
when  the  event  secured  against  happens,  and  she  can  not  be  forced 
to  inventory  it  as  a  part  of  her  husband's  estate.  The  object  he 
had  in  view  would  be  defeated  if  a  contrary  doctrine  prevailed. 

It  is  the  wife  whom  the  husband  seeks  to  protect  when  he  insures  his 
life  in  her  behalf.  Otherwise  he  would  not  insure  in  her  name.  He 
has  no  need  to  protect  his  creditors  by  such  a  mode,  for  they  can 
protect  themselves.  Ibid. 

8.  Plaintiff  alleges  that  he  is  the  owner  of  a  certain  insurance  scrip 
of  the  Crescent  Mutual  Insurance  Company  and  of  certain  divi- 
dends accrued  thereon,  which  the  defendants  refuse  to  deliver  to 
him.  Defendants  admit  that  they  held  such  scrip  and  dividends, 
but  aver  that  the  same  were  garnished  in  their  hands  by  one  Hill- 
man,  a  judgment  creditor  of  plaintiff^  that,*  subsequently,  judgmen 
was  rendered  in  favor  of  Hillman  against  defendants,  as  garnishees, 
who  have  paid  said  scrip  and  dividends  to  said  Hillman;  and 
they  therefore  deny  any  liability  to  plaintiff. 

There  are  two  insurmountable  difficulties  in  the  way  of  the  defense 
set  up  by  respondents: 

First — Plaintiff's  assets  or  property  in  their  hands  was  not  seized  by 
the  garnishment  process,  because  the^/leri /ooecw  was  not  in  the 
sheriff's  hands  when  the  interrogatories  were  answered ;  and  the 
judgment  against  them  in  that  proceeding  was  a  consent  judgment 
not  binding  on  the  plaintiff,  nor  in  any  manner  divesting  his  title 
to  the  property  in  question. 

Second — The  judgment  upon  which  the  pretended  garnishment  pro- 
cess issued,  was  an  absolute  nullity,  because  there  was  no  citation 
served  on  Matthews  against  whom  it  was  rendered ;  and  a  seizure 
or  sale  under  a  judgment,  void  from  want  of  a  citation,  neither 
confers  a  right  nor  divests  a  title. 
Edward  Matthews  v.  Orescent  Oity  Mutucd  Insurance  Company, 
386. 
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9.  Hawes  &  Bowen  of  the  city  of  New  Orleans,  transferred  to  W.  S. 
Pike,  as  assignee  of  their  creditors  the  steanser  "  Wm.  Tabor,''  of 
wliicli  they  were  sole  owners.  Pike  effected  an  insurance  on  said 
steamer  in  tl)«  offtce  of  the  defendant.  A  short  time  after,  the 
master  and  mariners  of  the  vessel  committed  barratry  by  caasing 
her  to  be  frandalently  stranded  on  the  rocks  near  Key  West.  The 
vessel  and  cargo  were  brought  to  Key  West,  where  a  large  portion 
of  the  cotton  on  board  was  condemned  for  salvage.  The  vessel 
then  proceeded  to  New  York,  where,  on  her  arrival,  she  was  im- 
mediately libelled  by  the  owners  of  the  cotton  for  its  non-delivery 
in  consc^qnence  of  the  barratry  of  the  master  and  mariners.  She 
was  sold  to  satisfy  the  decree  for  damages,  and  the  proceeds  were 
insufficient  to  cover  them. 

The  instrument  referred  to  purports  to  be  a  transfer  or  sale  of  the 
vessel,  but  the  constituent  elements  of  a  contract,  and  not  what 
the  parties  call  it,  must  be  considered  in  order  to  determine  its 
character. 

An  examination  of  that  instrument  shows  that  it  was  neither  a  sale 
nor  a  contract  of  giving  inpayment,  but  an  innominate  contract  im- 
posing certain  limitations  upon  the  ownership  of  Hawes  &  Bowen, 
and  conferring  certain  rights  as  to  the  vessel  upon  the  assignee  in 
behalf  of  their  creditors.  It  has  the  features  of  the  contract  of 
pledge  and  of  the  conti^act  of  mandate.  It  was  not  a  sale  which 
divested  Hawes  &  Bowen  of  their  ownership.  Therefore,  as  the 
creditors  were  not  the  owners  of  the  vessel,  as  they  undoubtedly 
had  an  insurable  interest  in  her,  and  as  the  policy  was  knowingly 
issued  for  their  benefit,  it  follows  that  they  can  recover  from  the 
defendant  tliroughlhe  plaintiff  who  is  their  representative,  the  loss 
resulting  from  the  barratry  of  the  master. 

The  plea  of  the  defense  that  the  loss  occurred  by  stranding,  and  that 
stranding  is  not  covered  by  the  policy  unless  produced  by  stress  of 
weather,  or  some  other  unavoidable  cause,  can  not  be  maintAined. 
It  was  the  barratrous  conductof  the  master  which  caused  the  strand- 
ing and  the  loss ;  barratry  being  insured  against,  and  the  vessel 
being  a  total  loss  to  the  creditors,  the  plaintiff  is  entitled  to 
recover. 

William  8.  Fike  v.  Merchants^  Mutual  Insurance  Company,  392. 
10.  The  insurance  company,  defendant  in  this  case,  refuses  to  pay,  on 
the   ground  that  the  policy  excepted  liability,   **if  the  insured 
should  die  by  his  own  hands,"  and  it  alleges  that  he  committed 
suicide. 

It  is  evident  that  these  words  can  not  be  interpreted  in  their  literal 
sense,  for  they  would  exempt  the  company  firom  liability  if  the  in- 
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snred  came  to  his  death  by  the  aooidental  discharge  of  a  gan  or 
pistol  in  the  hands  of  the  insured,  or  it  he  took  poison  through  a 
mistake,  while  they  would  not  exempt  the  company  from  liability 
if  the  insured  were  to  commit  suicide  by  jumping  into  a  precipice  or 
a  river.  Therefore  the  intention  of  the  parties  must  be  sought  in 
order  to  explain  the  latent  ambiguity  of  the  words,  and  the  court 
thinks  that  the  common  intent  was  to  exempt  the  company  from 
liability  from  the  vohmtarif  destruction  of  the  insured  by  whatever 
means  accomplished. 

It  is  not  believed  that,  by  the  expression  above  mentioned,  the  par- 
ties intended  to  exempt  the  risk  that  the  insured  might  become  in- 
sane, and  might,  wiien  in  that  state,  commit  suicide. 

The  test  of  responsibility  in  civil  as  well  as  in  criminal  cases,  is  the 
state  of  the  actor's  reason  or  mental  faculties.  Therefore,  if  the 
deceased  were  insane  when  he  committed  the  act  of  self-destruc- 
tion,  no  responsibility  attaches  to  his  act. 

The  onus  of  proof  is  on  the  party  who  affirms  the  fact  that  the  in- 
sured died  by  his  own  hand,  and  this  has  not  been  legally  proved 
in  this  case. 

It  is  true  that  the  witnesses  who  testify  as  to  his  death  express  it  as 
their  opiman  that  he  killed  himself  or  committed  suicide,  but  their 
opinions  can  not  be  regarded  as  evidence  of  the  fact ;  nor  do  the 
facts  and  circumstances  proved  point  to  the  voluntary  self-destruc- 
tion of  the  insured,  to  the  exclusion  of  all  other  reasonable  hy- 
pothesis. But  if  that  fact  were  established,  the  plaintiff  has 
proved  that  the  deceased  was  insane  at  the  time  and  before  his 
death. 
Mrs.  Begma  Fhillips  v.  The  Louisiana  Equitable  Life  Insurance 
Company,  404. 
11.  The  following  note  was  given  to  defendants  for  a  part  of  the  pre- 
mium due  on  renewal  for  a  policy  of  insurance :  '*  New  York,  May 
7,  1870.  Three  months  after  date,  mthout  graoe^  I  promise  to  pay 
to  the  order  of  the  Knickerbocker  Life  Insurance  Company  one 
hundred  and  twenty-nine  dollars  and  interest,  value  received  in 
premium  ou  policy  No.  2051  (37,593),  which  policy  is  to  be  void  in 
case  this  note  is  not  paid  at  maturity  a^ceording  to  contract  in  said 

poliey.^^ 
The  question  is  whether  this  note  was  payable  at  noon,  on  the  eighth 

of  August,  1870,  (the  seventh  being  Sunday),  or  during  bu^ness 

hours. 
The  portions  of  the  policy  relied  on  by  the  defendants  as  fixing  the 

maturity  of  said  note  are  the  following :  "  And  the  omission  to  pay 

the  said  annual  premium  on  or  before  twelve  o'clock  noon,  on  the 
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day  or  days  above  mentioned  for  the  payment  thereof,  or  ^tliire  to 
pay  at  maturity  any  note  (o^ier  than  the  annual  preminnt  note) 
given  for  premium  interest  or  other  obligation  on  this  policy,  shall 
then  and  thereafter  cause  said  policy  to  be  Toid,  withoot  notice  to 
any  party  or  parties  interested  herein." 
The  insured  paid  a  portion  of  the  premiums  in  cash  and  for  the  bal- 
ance gave  three  notes,  one  of  which  is  above  transcribed.    The 
receipt  of  the  company  ruus  thus :  "  Benewal  No.  69,003.    New 
York,  May  7,  1870,  received  of  Azema  Leigh  seven  hundred  and 
ninety-eight  dollars  and  eighty  cents  in  cash,  and  notes  (exclusive 
of  interest  as  stated  in  the  margin  hereof),  which  amount,  if  said 
notes  are  duly  paid  an  or  before  the  maturity  thereof  will  complete  the 
payment  of  the  premium  necessary  to  continue  policy  No.  2051  in 
force  until  the  seventh  of  May,  1871,  at  noon,  and  in  case  said 
notes,  or  either  of  them,  shall  not  be  paid  on  or  before  the  matu- 
rity  thereof,  said  policy  shall  at  once  become  void  without  no- 
tice," etc. 
In  the  opinion  of  the  court  the  notes  referred  to  in  the  policy  as  being 
payable  at  noon,  are  the  annual  premium  notes,  which  are  due  on 
seventh  of  May  of  each  year,  and  not  the  notes  given  for  a  juirt  of 
the  premium  and  falling  due  at  such  dates  as  may  be  agreed  upon  at 
the  time.    Whenever  the  words  *'  at  noon"  are  used  in  the  policy,  it 
is  in  immediate  connection  with  the  words  "  seventh  of  May.'*   The 
note  itself  and  the  receipt  contain  the  stipulation  in  general  terms, 
that,  **  if  not  paid  at  maturity,"  the  policy  will  be  void.    The  ex- 
pression or  words  at  the  end  of  the  note,  **  aeoording  to  contract  in 
said  policy,"  must  be  construed  as  referring  to  the  effect  of  non- 
payment at  maturity — ^the  contract  in  that  respect — rather  than  the 
Jiour  at  which  the  note  must  be  paid. 
The  words  "  at  maturity  "  refer  to  and  include  the  whole  day  unless 
specially  and  distinctly  limited  to  a  certain  hour  of  the  day.    The 
expression,  *' three  months  after  date  without  grace,'*  means  that 
the  note  is  to  be  paid  on  the  last  day  of  the  three  months,  withoot 
the  usual  three  days  of  grace.    No  reference  is  made  to  houre.    The 
annual  payments  were  to  be  made  by  noon  of  the  day,  because  prob- 
ably the  policy  was  fixed  to  es^re  at  noony  but  the  notes  for  the 
stipulated  installments  of  the  extended  premium  were  taken  as  an 
accommodation  to  the  party,  and  were  to  be  paid  at  maturity  in 
the  ordinary  signification  of  the  term. 

Mrs,  Azema  Leighf  Widow  v.  Knielcerbocker  Life  Inearanee  Oom- 
jpofiy,  of  New  Tork^  496. 

12.   The  growers  of  certain  cotton  shipped  the  same  to  the  respective 
plaintiffs,  by  the  New  Orleans,  Jackson  and  Great  Northern  SaQ- 


INDEX.  86S 

INSURANCE— CoDtinaed. 

road.    The  oottoo  was  d^atroyed  by  fire  while  in  one  of  the  rail- 
road company's  oars.    The  insaraoGe  company  in  which  it  was  in- 
sured paid  the  loss,  and  the  question  is,  whether  the  insarance  com- 
pany can  recover  its  loss  from  the  railroad  company  t    It  mnst  be 
answered  negatively. 
There  was  no  contract  between  the  two  companies;  oonseqaently 
there  was  no  oblig  ttion  from  the  one  to  tlie  other.    There  was  no 
conventional  subrogation  from  the  assured  to  theassurers^  and  there 
was  certainly  no  legal  subrogation  by  which  payment  by  the  one 
entitled  them  to  payment  from  the  other. 
The  insurance  company  paid  the  loss  for  which  they  received  a  pre- 
mium for  insuring  against,  to  the  persons  who  suffered  the  same. 
As  there  was  no  obligation  between  them  and  the  railroad  compa- 
ny, and  as  no  obligation  existed  towards  them  from  the  railroad 
company,  they  have  no  claim  against  it. 
2>.  B.  CarroU  dk  Company  v.  ihs  New  OrleanSt  Jaekson  and  Great 
Northern  Bailroad  Company ^  and  AlcuSj  Seherek  d  Company  v. 
The  Same,    Coneolidated,  447. 

13.  On  the  twenty-first  of  April,  1868,  the  plaintiff  wrote  to  Pember- 
ton,  president  of  the  Merchants'  Mutual  Insurance  Company,  a  letter 
to  effect  a  policy  on  the  steamer  Texas.  In  that  letter  he  said :  '*  By 
agreement  with  Darden,  he  (Darden)  was  to  insure  the  steamer 
and  to  transfer  policy  to  me  to  the  extent  of  $5000.  Darden 
effected  insurance,  failed  to  pay  the  policy,  say,  $957  75,  which  I 
paid  myself.  Darden  has  since  fraudulently  sold  his  interest  in 
the  steamer  as  acquired  from  me,  and  she  is  now  in  the  hands  of 
the  United  States  Marshal  for  debts  contracted  since  sale  and  will 
be  sold  to-morrow.  As  I  have  paid  for  the  policy  and  have  now 
identically  the  same  interest  in  the  steamer  that  I  had  when 
the  policy  was  taicen,  I  desire  to  have  the  policy  continued  to  the 
time  of  its  expiration  for  the  interest  transferred  to  me,  say,  $5000.". 
The  policy  referred  to  was  to  run  to  tiie  twenty-fifth  of  November 
1868.  On  the  twenty-third  of  September  of  the  same  year  the  ves- 
sel was  totally  lost  by  a  peril  insured  against. 
It  appears  that  on  the  twenty-third  of  April,  Pemberton  had  ac- 
knowledged receipt  of  plaintiff's  letter  of  the  twenty-first  of  the 
same  month  and  said  in  a  postscript :  '*  The  risk  on  steamer  Texas 
to  continue  in  force  under  the  clauses  and  conditions  of  policy  No. 
2500.  But  in  the  meantime,  on  the  twenty- second  oi  April,  during 
the  interval  elapsing  between  the  date  of  plaintiiTs  letter  and  that 
of  Pemberton*s  answer,  the  vessel,  in  accordance  with  admirality 
proceedings,  had  been  sold,  and  the  proceeds  were  distributed  in  a 
coneureo  of  claimants.    Under  such  circumstances,  the  answer  of 
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Pemberton  had  Dot  the  effect  of  continaiag  the  insarable  interest 
of  the  plaintiff,  whose  priviledge  and  interest  had  been  divested 
by  the  marshal's  sale. 
Snob  a  defense  is  not  precluded  by  the  doctrine  of  estoppel.  The 
letter  of  Pemberton  did  not  change  plaintiff's  rights,  or  caoae  him 
to  act  so  as  to  alter  his  previous  position.  It  did  not  create  a  right 
or  confer  one  which  did  not  previonsty  exist.  It  simply  proposed 
to  continue  such  rights  as  the  plaintiff  had  under  the  policy.  But 
after  the  marshal's  sale,  tlie  plaintiff  could  have  no  right  under 
that  policy.  His  interest  was  transferred  from  the  vessel  to  tbe 
proceeds.  No  new  contract  of  insurance  was  made ;  no  new  or  ad- 
ditional premium  paid.  The  parties  were  simply  mistaken  as  to 
the  continued  existence  of  plaintiff's  insurable  interest. 

W,  8.  Pike,  Assignee  v.  Merchants^  Mutu€d  Insurance  Gofmpanyt 
505. 

INTERROGATORIES. 

• 

1.  The  plaintiff's  answers  on  facts  and  articles  being  obtained  by  de- 
fendant, these  answers  must  prevail  over  all  unsupported  testi- 
mony of  the  defendant.        James  (Jhrisiian  v.  H.  F,  Viekers,  693. 
See  Garnishment,  No.  5 — Thomas  v.  Fuller,  625. 
INTERVENOR. 

1.  The  plaintiff  being  ostensibly  the  owner,  under  his  purchase  at 
sheriff's  sale,  of  the  property  rented  to  defendants,  is  entitled  to 
its  revenues.  If  the  intervenor  is  the  real  owner  and  as  such  en- 
titled to  both  the  property  and  its  revenues,  he  must  seek  his  rem- 
edy m  a  different  direction. 

B,  K.  Hunter  v.  M,  J.  Dunham  et  ah — 21  S,  J,  Biehardson,  In- 
tervenor, 141. 

2.  The  interveners  have  not  in  this  case,  as  consignees,  acquired  a 
superior  right  to  the  cotton  shipped  to  them,  because  it  was  at- 
tached by  plaintiffs  before  the  bill  of  lading  was  delivered  to  said 
consignees. 

The  interveners  had  no  lien  on  the  cotton  in  Mississippi  by  reason  of 
having  furnished  suiiplies  to  raise  it,  because  it  is  shown  that  such 
a  tight  can  only  exist  in  Mississippi  by  virtue  of  a  contract  lien, 
dnly  recortied  in  the  '<con tract  lien  book,"  in  tbe  circuit  clerk's 
office,  and  no  such  contract  has  been  produced  by  them.  Having 
no  lien  for  supplies  on  the  cotton  in  Mississippi,  the  intervenors 
did  not  certainly  acquire  one  after  it  came  into  this  State. 
Velop  d^  Co,  V,  Windsor  i&  Bandolph — 8.  R.  Kennedy  d  Co,, 
Intervenors^  185. 

3.  A  chattel  mortgage  is  unknown  to  our  law.     It  can  not  be  en- 
forced in  this  State,  wher^  movables  are  not  susceptible  of  being 
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mortgaged.  This  court  is  not  bound  by  the  comity  of  nations  to 
enforce  a  contract,  which,  if  made  here,  could  not  defeat  the 
rights  acquired  by  attachment  under  our  own  laws. 
The  position  taken  by  the  interyenors  that  they  are  the  owners  of 
the  cotton  and  therefore  entitled  to  its  proceeds^  contradicts  their 
judicial  admissions  in  their  petition  of  intervention,  and  there- 
fore can  not  be  permitted.  Ihid, 

4.  A  third  opposition  is  allowed,  flrst,  when  the  third  person  making 
the  opposition  pretends  to  be  the  owner  of  the  thing  seized;  second, 
when  he  contends  that  he  has  a  privilege  on  the  proceeds. 

In  this  instance  it  is  not  contended  that  the  minors  on  whose  behalf 
an  intervention  is  made,  own  the  property  seized;  and  if  they  had 
a  privilege  on  its  proceeds,  about  which  this  court  says  nothing,  it 
could  only  be  enforced  when  the  sale  had  been  effected.  It  has 
not  been  shown  that  there  is  any  law  authorizing  a  judge  to  order, 
as  he  did,  the  sheriff  to  make  no  title  to  property  to  be  sold  under 
execution  unless  it  bring  the  price  fixed  upon  by  him. 

DeHres  Hickman  v.  Amoa  B,  Thompson,  260. 

5.  In  the  intervention  of  West,  the  judgment  in  his  favor  was  an  ab- 
solute  nullity;  the  matter  in  dispute  in  his  intervention  being  less 
than  five  hundred  dollars,  the  district  court  was  without  jurisdic- 
tion ratione  m<iteriw.  If  the  property  he  claimed  belonged  to  him, 
he  should  have  sued  for  it  in  a  court  of  competent  Jurisdiction. 

J.  P.  Cross  v.  F.  P.  Parent    E.  Parent  and  B,  J,  West,  Inter- 
venars,  591. 

6.  The  defendant,  dative  tutrix,  alleging  that  the  condition  of  the 
estate  of  her  deceased  husband  required  a  sale  of  the  property  be- 
longing to  it,  had  it  sold  after  the  usual  judicial  proceedings,  and 
purchased  it  all.  She  subsequently  filed  a  tableau  placing  herself 
thereon  as  a  creditor  for  a  sum  larger  than  the  property  was  ap- 
praised at.  This  tableau  was  homologated.  After  the  adjudica- 
tion she  mortgaged  the  property  to  certain  individuals.  One  of 
the  defendant's  children  prays  that  said  sale  be  declared  null  and 
void.  Payne,  claiming  to  control  said  mortgage,  intervenes  to 
have  said  mortgage  recogni^d  and  enforced. 

The  exception  to  the  intervention  on  the  ground  that  the  demands 
made  by  the  intervener  were  not  incidental  to,  or  necessarily  con- 
nected with,  the  actions  between  the  parties,  is  not  well  founded. 
The  foundation  upon  which  the  intervenor's  mortgage  rested,  was 
the  sale  under  order  of  court  to  the  defendant.  If  the  sale  was 
null,  his  mortgage  was  null  also,  because  the  defendant  would  not 
have  had  any  title  to  the  property  mortgaged.  Although  the 
judgment  in  this  case,  between  the  plaintiff  and  defendant,  would 
55 
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not  probably  have  been  conclaBive  of  his  righto,  he  not  having  been 
a  party  to  the  suit,  still  he  had  such  an  interest  in  the  result  in  the 
eontroyersy  as  to  entitle  him  to  intervene. 
The  title  to  the  property  purchased  by  the  defendant  as  stated,  is,  as 
to  third  parties,  good  and  valid.    Those  who  dealt  with  her  did  so 
under  the  faith  of  judicial  proceedings.    To  set  aside  the  sale  made 
under  the  authority  of  justice  and  thus  destroy  the  mortgage 
which  was  taken  as  the  result  thereof,  and  which  was  accepted  in 
good  faith,  would  be  to  make  like  proceedings  snares  instead  of 
shields. 
If  plaintiff's  tutrix  has  assumed  responsibilities  towards  her,  and  has 
been  derelict  in  the  performance  of  any  duty,  the  judgment  of  the 
district  court  in  this  case  reserves  her  rights  against  said  tutrix, 
and  tliis  is  her  only  recourse. 
Susan  A,  Webb  v.  Amelia  E.  Keller.   Payne  et  (U,  IntervenorBf  596. 
Sbb  Husband  and  Wif£,  No.  9 — Barron  v.  SoUibdloe,  289. 
JUDGMENT. 

1.  A  judgment,  alter  its  transfer,  may  be  executed  in  the  transferrer's 
name,  but  if  it  be  the  transier  of  a  litigious  right,  as  charged  in 

*  this  case,  the  debtor — the  appellant  herein — has  not  tendered  pay- 
ment of  the  price  given,  in  order  to  put  an  end  to  litigation. 

A.  W.  Walker  v.  S.  Villavaeo,  42. 

2.  The  judge  a  quo  can  not  be  compelled  by  mandamus  to  reduce  the 
amount  of  the  bond  fixed  by  him  to  set  aside  a  judicial  sequestra- 
tion. A  judge  may  be  compelled  by  mandamus  to  act,  in  a  par- 
ticular case,  but  having  acted,  his  judgment  can  not  be  revised 
except  on  appeal.  One  can  not  be  compelled  to  change  one's  judg- 
ment in  a  matter  where  one  has  the  right  to  judge. 

State  of  Louisiana  ex  rel,  Benton  v.  The  Judge  of  the  Superior 
District  Court,  parish  of  Orleans,  116. 

3.  A  jadgmeot  signed  in  vacation  is  no  judgment.  Being  no  judg- 
ment, no  appeal  could  be  taken  from  it.  Relator  has  the  right  to 
see  that  the  judgment  of  which  he  complains  be  regularly  signed. 

State  ex  rel.  8.  D.  Dixon,  tutor  v.  Judge  of  the  lifth  District 
Court,  parish  of  Orleans,  1I9.« 

4.  A  judgment  can  not  be  annulled  unless  all  the  parties  to  it  are 
cited.  John  W.  Willis  v.  Letois  L.  F.  Feet,  156. 

5.  The  right  of  a  garnishee  to  appeal  for  his  own  protection,  has  often 
been  recognized  by  this  court. 

In  this  case  of  Halpin  v.  Barringer,  judgment  was  rendered  for  plain- 
tiff, and  a  fi.  fa.  having  issued,  Woelper  was  made  garnishee.  He 
answered  that  he  had  certain  fands  deposited  in  his  hands,  in  a 
certain  suit.  Upon  this  answer,  judgment  was  rendered  against 
him.    This  judgment  is  wrong. 
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The  jadgment  in  the  ease  in  which  Woelper  was  made  garnighee, 
wa»  against  Barringer  individoally,  in  so  far  as  the  record  dis- 
closes. The  money  in  the  hands  of  the  garnishee  belonged  to  a 
succession,  of  which  Barringer  was  administrator.  It  was  not  lia- 
ble to  seizure  in  satisfaction  of  a  judgment  against  hiro^  and  the 
payment  of  such  a  judgment  would  not  release  the  garnishee. 
Pairiek  Halpin  v.  Jahn  L.  Barringer —  W.  Woelper^  Qarnishee,  170. 

6.  Where  the  defendant  in  substance  confessed  judgment  for  the 
greater  part  of  the  debt,  leaving  in  contestation  only  the  sum  of 
two  hundred  and  seventy-five  dollars,  an  amount  not  within  the 
jurisdiction  of  the  appellate  court,  the  motion  to  dismiss  the  ap- 
peal must  prevail. 

C.  E.  Oirardy  d  Co.  v.  The  City  of  New  Orleans,  291. 

7.  The  defendants  invoke  their  title  as  purchasers  by  mesne  convey- 
ance from  the  succession  of  Elizabeth  Clew  through  John  F.  Clew, 
who  acquired  the  property  from  that  succession  under  the  last  will 
and  testament  of  Elizabeth  Clew,  duly  approved,  registered  and 
executed  by  judgment  of  the  Second  District  Court,  and  put  in 
possession  as  universal  legatee  under  that  will,  this  action  of  the 
Second  District  Court  of  New  Orleans  being,  as  it  seems,  predi- 
cated upon  the  proof  tlMtt  the  will  of  the  decedent  had  been  duly 
admitted  to  probate  by  a  decree  of  the  surrogate  of  the  county  of 
New  York. 

Kights  acquired  by  third  parties  by  virtue  of  a  judgment  which  is 
rendered  by  a  court  of  competent  jurisdiction  after  fulfillment  of 
all  the  legal  forms  and  requit^ites,  and  which  is  final  and  executory, 
become,  as  a  general  rule,  fixed  and  absolute,  and  can  not  be  di- 
vested by  a  subsequent  reversal  of  the  judgment  upon  a  devolu- 
tive appeal. 

An  exception  to  the  above  mentioned  rule  would  be  where  fraud  had 
been  practiced  in  obtaining  the  final  judgment  and  the  party  in  in- 
terest was  party  to  the  fraud,  or  where  fraud  is  apparent  upon  the 
record  and  could  have  been  detected  by  an  inspection  of  it.  No 
exception  of  this  sort  is  pretended  to  exist  against  the  rights 
claimed  by  the  defendants. 

James  B.  Tiaylor  et  ah  v.  Charles  Lauer  et  al,  207, 

8.  The  fact  that  only  one  of  the  non-resident  parties  executed  an  ap- 
peal bond  under  an  order  in  f^vor  of  all,  can  not  invalidate  the 
appeal  taken  by  him.  Those  who  are  not  appellants  are  appellees, 
and  the  appellant  has  the  right  to  prosecute  his  appeal,  which  is 
regularly  taken,  although  his  co-defendants  may  acquiesce  in  the 
judgment ;  nor  is  it  impossible  to  declare  the  jadgment  null  and 
inoperative  as  to  the  appellants,  and  leave  it  undisturbed  as  to  the 
otbers  against  wbom  it  is  rendered. 
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One  judgment  debtor  has  the  right  to  be  relieved  from  an  erroneouB 
judgment,  although  his  co-debtors  in  the  judgment  do  not  see  pro- 
per to  complain.    The  nouraction  of  one  does  not  prevent  another 
from  acting. 
The  exception  to  the  jurisdiction  of  the  court  below,  ratione  materia, 
should  have  been  sustained,  the  interest  of  the  plaintiff  being  less 
than  five  hundred  dollars.     Plaintiff  has  no  greater  right  to  annal 
or  injoin  in  this  proceeding  the  bonds  issued  by  the  police  jury  of 
the  parish  of  Concordia,  than  if  he  were  resisting  the  payment  of 
his  tax  levied  to  pay  the  interest  on  the  bonds,  and  as  his  whole 
tax,  set  forth  in  his  petition,  does  not  exceed  five  hundred  dollars, 
the  district  court  did  not  have  jurisdiction  of  his  demand. 
George  L.  Walton  v.  Police  Jury,  parish  of  Concordiaj  et  ab.,  355. 
See  Mandamus,  No.  1 — Citizens^  Bank  of  Louisiana  v.  A,  Dubuk- 

clet,  81. 
See  Evidence,  No.  5 — JBonella  dt  Caballero  et  als.  v.  Charles 

Madual,  112. 
See  Evidence,  No.  15— Succession  of  Pipes,  203. 
See  Jurisdiction,  No.  3,  4,  5,  6 — B,  C.  Oglesby  v.  Wm,  B.  Eelm, 

61. 
See  Jurisdiction,  No.  7-  -Succession  of  Harriet  L,  Vaughn,  149. 
See  Bonds,  No.  16 — PotHer  v.  Grant,  et  al.,  283. 
See  Subrogation,  No.  3,  4 — Dockham,  Wife  v.  City  of  New  Or- 
leans, 302. 
See  Seizures  and  Sales,  No.  12 — Galagher  v.  Abadie,  343. 
See  Lease,  No.  2 — McCarthy  v.  Baze  et  al,,  382. 
See  Insurance,  No.  8 — Matthews  v.  Crescent  City  Mutual  Insu' 

ranee  Company,  2i86. 
See  Administrator,  No.  10 — Succession  of  A,  Decuir,  2SSI. 
See  Administrator,  No.  14 — TJia^ker  v.  Dunn,  442. 
See  Taxes  and  Tax  Collectors,  Nos.  12  and  13 — CiUf  of  New 

Orleans  v.  Bawlins,  470. 
See  Taxes  and  Tax  Collectors,  No.  14 — City  of  New  Orleans 

V.  Ker,  491. 
See  Corporations,  No.  7 — Killgore  v.  Nicholson  et  als,,  633. 

JURIES  AND  JURORS. 

1.  After  the  regular  panel  of  jurors  was  exhausted,  and  only  foar 
jurors  therefrom  had  been  sworn,  the  district  judge  ordered  the 
sheriff  to  summon  and  select  one  hundred  talesmen  to  appear  on 
the  following  day  to  complete  the  jury,  and  continued  the  case. 
The  challenge  to  the  whole  array  of  talesmen  when  produced,  was 
properly  overruled. 

State  of  Louisiana  v.  James  Gallagher,  46. 
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2.  If  the  jury  can  not  be  completed  by  anrnmoning  bystanders,  re- 
course may  be  had  to  other  persons  not  within  the  presence  of 
the  conrt  or  its  vicinity. 
It  is  not  said  in  the  challenge  that  there  were  aoy  bystanders  present 
when  the  panel  was  exhausted,  and  this  court  is  bound  to  presume, 
in  the  absence  of  proper  evidence  to  the  contrary,  that  the  district 
judge  and  the  olQicers  of  the  court  a  qua  did  their  duty.  Ibid. 
8,  Where  the  assignment  of  error  is  that  the  judge  a  quo  erred  in 
overruling  the  motion  of  defendant  to  quash  the  panel  of  tales 
jurors,  because  they  were  selected  by  the  sheriff  and  not  drawn 
from  the  list  of  registered  voters  as  the  regular  panel,  it  was 
Held — That  the  facts,  as  to  this  matter,  having  not  been  brought  up 
in  a  bill  of  exceptions,  it  must  be  presumed  that  the  judge  and 
sheriff  did  their  duty.  But  this  court  can  properly  state  in  this 
connection  that  talesmen  are  not  regular  jurors  and  are  not  to  be 
drawn  and  summoned  as  such.  They  are  necessarily  to  be  sum- 
moned without  observing  the  formalities  of  drawing  and  summon- 
ing the  regular  panel. 

State  of  Louisiana  v.  Austin  JS,  Smithf  62. 

4.  Where  the  indictment  recites  that  the  grand  jurors  were  duly  im- 
panneled  and  sworn,  if  it  be  sacramental  for  the  ex;)ression, 
**  upon  their  oath  present/'  etc.,  to  b^  used,  this  coart  has  no  doubt 
it  was  so  used — the  whole  of  said  expression  being  in  the  transcript 
except  the  word  "oath'^ — which  is  necessarily  a  clerical  error. 

Ibid. 

5.  Where  the  exception  was  to  the  refusal  of  the  judge  a  quo  to  send 
the  jury  back  for  further  deliberatifn,  after  the  jury  had  returned 
a  verdict  of  guilty  against  the  defendant  Gaetano  Rosa,  accompa- 
nied with  the  recommendation  of  mercy — the  request  being  pre- 
dicated upon  the  declaration  of  the  foreman  of  the  jury  that,  in 
rendering  the  verdict  with  recommendation  to  mercy,  it  was  ex- 
pected  that  the  court  might  be  enabled  to  inflict  a  milder  sentence; 

Held — That  the  exception  is  not  well  founded  and  must  be  over- 
ruled. 

The  court  a  qua  decided  correctly  that  the  jury  was  sworn  to  bring 
in  a  verdict,  and  that  the  recommendation  to  mercy  was  mere 
surplusage. 

State  of  Louisiana  v.  Qaetano  Rosa  and  Rosa  Rosa^  75. 

6.  Neither  injury  nor  fraud  having  been  alleged  or  shown,  resulting 
from  the  venire,  or  drawing  of  the  jury,  or  from  any  other  irreg- 
ularity on  the  trial  of  the  defendant,  no  relief  can  be  obtained  by 
him  under  the  ninth  section  of  the  act  No.  94  of  the  acts  of  1873, 
entitled  '*an  act  relative  to  juries,"  etc. 

State  of  Louisiana  v.  Hamilton  Miller ,  579. 
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7.  The  challeDge  of  a  jaror  by  the  plaintiff  becaase  he  conld  Dot 
read  or  ^rite  the  Englifth  langaage,  "vras  not  a  good  ground  of 
challenge^  bat  aa  it  is  not  contended  that  defendant  has  aafVered 
bj  tlie  rating  of  the  judge  a  quo,  it  can  not  be  declared  a  Bufficient 
reaAon  for  reversing  the  judgment  and  verdict,  and  ordering  a 
new  trial.  Cithena*  Bank  of  Louisiana  v.  «7.  8irav8Sf  796. 

See  Criminal  Law,  No.  9,  10  and  i  I— State  v.  Carro,  377. 
Si££  Criminal  Law,  No.  19 — State  v.  Hoozer  et  ale.,  599. 
JURISDICTION. 

1 .  Tliis  case  was  originally  brought  before  the  parish  court  of  Jeffer- 
son. Defendants  excepted  to  the  jurisdiction  on  the  ground  of  the 
amount  claimed,  which  they  alleged  to  be  above  $500.  The  ex- 
ception was  overruled,  when  the  parish  of  Jefferson  being  divided, 
and  a  part  of  it  being  annexed  to  the  parish  of  Orleans,  the  suit 
was  transferred  to  the  Fifth  District  Court  of  the  latter  parish. 
The  same  original  exception  being  raised  there,  was  set  aside  on 
the  ground  that  it  had  already  been  passed  upon  by  the  court fh»m 
which  the  case  was  transferred. 
This  is  an  error.  The  suit  should  have  been  dismissed  for  want  of 
jurisdiction  of  the  parish  court.  The  district  court  took  the  case 
as  it  was  originally  presented.  It  iollows  therelore  that  the  court 
belore  which  the  defendants  were  cited  not  having  jurisdiction 
over  them,  they  were  never  subject  to  it,  and  not  being  under  its 
jurisdiction,  no  judgment  could  properly  be  rendered  against  them. 

Louis  Parker  v.  Shropshire  &  Anderson,  37. 
2«  Where  the  object  of  the  suit  is  to  cause  the  defendant  to  vacate 
premises,  the  occupancy  of  which  he  claims  under  a  lease,  and 
neitlier  party  claims  a  money  judgment,  it  is  the  amount  of  the 
lease  which  gives  jurisdiction  to  this  court.  That  amount  t  ot  be- 
ing sufficient,  the  motion  to  dismiss  the  nppeal  must  prevail. 

Arnold  Ellis  et  als..  Trustees  v.  Solomon  Silverstein^  47. 

3.  Where  an  application  is  made  for  the  revision  of  a  judgment  for 
five  hundred  dollars  and  costs  of  suit,  this  court,  of  its  own  mo- 
tion, must  dismiss  the  app.eal  on  account  of  a  want  of  jurisdiction 
rations  materia.  B.  C.  Oglesby  v.  William  B.  Helm^  61. 

4.  In  order  to  determine  the  jurisdiction  of  the  court,  the  amount  in 
dispute  at  the  time  the  suit  was  filed,  alone  must  be  considered. 
Costs,  subsequently  accruing,  can  not  be  estimated  so  as  to  give 
this  court  jurisdiction.  Ihid. 

5.  An  action  not  revisable  by  an  appeal  is  not  revisable  in  this  court 
by  an  action  of  nullity,  or  by  an  appeal  trom  the  judgment  in  tbe 
action  of  nullity.  Ibid. 

6.  This  court  not  having  jurisdiotion  of  a  judgment  because  tbe 
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matter  in  dispate  did  not  ezeeed  five  hundred  dcJlarB,  has  no  juris* 
diction  to  revise  it  in  either  of  the  modes  prescribed  by  t^e  Code 
of  Practice.  IHd. 

7.   In  the  succession  of  Harriet  L.  Vaughn,  the  proceeding  instituted 
by  Mrs.  G  Ibert  for  the  sale  of  property  of  the  socoessioB,  by  vir- 
tue of  a  judgment  rendered  in  the  Fifth  District  Court  against 
said  saccessi%in,  is  opposed  by  the  heirs  of  tlie  deceased  on   the 
ground  that  tbe  judgment  is  absolutely  null  and  void. 
The  district  court  having  acted  within  its  jurisdiction,  the  judgment 
rendered  in  favor  of  Mrs.  Gilbert,  whether  sufficient  proof  was 
administered  or  not,  was  not  an  absolute  nullity.    The  amount 
involved  in  that  judgment  is  beyond  the  jurisdiction  of  the  parish 
court;  and  the  correctness  of  the  demand  upon  which  it  is  based,  or 
the  question  of  the  sufficiency  or  insufficiency  of  the  proof  in  sup- 
port thereof,  can  not  be  adjudicated  by  the  parish  court  for  want 
of  jurisdiction.    Besides,  a  parish  court  can  not  revise  the  judg- 
ment of  a  district  court. 
Succession  of  Harriet  L,  Vaughn — On  opposition  to  a  rule  to  sell 
property  to  pay  debts,  149. 
9,  Assuming  that  the  exceptions  filed  to  the  original  rule  in  this  case 
by  the  defendant,  Mrs.  Pipes,  are  well  taken,  and  that  at  that 
time  the  parish  court  had  no  jurisdiction  ratione  materiw  or  ratione 
person€B,  her  subsequent  appointment  as  administratrix,  which  she 
provoked,  brings  the  succession  within  the  control  of  the  parish 
court,  and  she  has  therefore  subjected  herself  to  its  jurisdiction. 

Succession  of  James  W.  Pipes,  203. 
9.  The  proceeding  to  remove  an  administrator  and  force  him  to  ac- 
count is  probate  in  its  character,  and  the  parish  court  had  juris- 
diction of  the  suit.     The  penalty  inflicted  under  section  nine  of 
the  Revised  Statutes  of  1870  is  only  an  incident  to  tlie  suit. 
Succession  of  Daniel  Williams — Mrs,  Sarah  A,   Williams,  Admin- 
istratrix, Opponent,  207. 
10.  In  1861,  by  an  act  of  the  Legislature,  a  part  of  the  territory  of  the 
parish  of  Madison,  embracing  the  plantation  claimed  in  this  suit, 
was  transferred  to  the  parish  of  Tensas  after  the  decease  of  the 
owner,  who  died  in  1855. 
In  1867  an  attempt  was  made  to  open  the  succession  of  the  deceased 
in  the  parish  of  Tensas,  by  appointing  a  curator  of  absent  heirs, 
who  caused  the  property  to  be  sold  to  pay  debts,  as  it  is  alleged. 
It  is  through  this  sale  that  the  defendant  claims  to  hold. 
The  probate  court  of  Madison  parish,  where  the  deceased  had  his 
domicile  at  the  time  of  his  death,  had  exclusive  jurisdiction  of  his 
succession.    Everything  done  in  that  succsssion  in  the  parish  of 
Tensas  was  therefore  null  and  void. 
JBeiiie  Clemens,  Guardian,  etc,  v.  Francis  Augustus  Comfort,  Wd* 


899  INDEX. 

JURISDICTION— ContiDued. 

11.  TbiB  is  made  ap  of  separate  suits  j  the  jadgments  were  separate; 
and  in  none  of  the  cases  were  $500  demanded.  They  were  consol- 
idated and  taken  as  it  was  merely  for  conyenienoe.  It  follows  that 
this  coort  has  no  jurisdiction. 

George  CoUina  et  als,  v.  Mksiesippi  and  Mexican  8hip  Oanal  and 
Draimng  Company^  276. 

12.  Plaintiffs  agreed  to  furnish  defendants  with  the  means  of  supplies 
required  to  make  a  crop.    Defendants  agreed  to  ship  their  crop  to 

•  the  plaintiffs.  Defendants  made  their  crop  and  sent  a  portion  ot 
it  to  New  Orleans,  within  the  jurisdiction  of  the  court  a  qua,  to 
another  person  than  the  plaintiff.  Said  portion  of  the  crop,  on 
which  plaintiffs  claimed  the  furnishers'  privilege  for  supplies,  was 
sequestered  by  them. 

The  Seventh  District  Court  erred  in  entertaining  jurisdiction,  be- 
cause the  domicile  of  the  defendants  was  in  the  parish  of  St.  Ber- 
nard. The  conservatory  order  of  sequestration  was  improperly 
granted,  and,  at  the  trial;  should  have  been  set  aside  and  the  suit 
dismissed. 

The  court,  having  no  jurisdiction  of  the  persons  of  the  defendants, 
had  no  authority  to  determine  either  the  amount  or  character  of 
the  demand  set  up  against  them  by  the  plaintiffs ;  it  could  not  de- 
cide that  the  defendants  were  indebted  to  plaintiffs  in  any  specific 
sum^  and  that  there  was  the  furnisher  (ff  supplies  privilege  on  the 
cotton  sequestered. 
P.  Bradley  <&  Co,  v.  Mre,  8.  A.  Woodruff  and  John  McOrea,  299. 

13.  The  defendants  object  that  a  dispute  among  the  owners  relative  to 
the  employfnent  and  sale  of  a  vessel  belongs  exclusively  to  the  ad- 
miralty jurisdiction,  and  that  the  State  courts  are  without  juris- 
diction. That  is  not  the  question  involved  in  this  case.  It  is 
whether  the  defendants  shall  pay  damages  ior  breach  of  the  con- 
tract  of  partnership,  and  also  whether  there  shall  be  a  settlement 
of  partnership. 

Eiohard  Francis  v.  William  Lamne  et  als.j  311. 

14.  Under  section  third  of  act  No.  2  of  the  acts  of  1870,  creating  the 
Eighth  District  Court,  the  ioj unction  granted  in  this  case  by  the 
Fourth  District  Court  was  very  properly  dissolved  with  damages. 
Besides,  that  court  had  no  authority  to  restrain  the  trial  of  defend- 
ant's suits  before  a  justice  of  the  peace. 

Spalding,  JBidwell  &  McDonough  v.  Rhoda  Boaewood,  341. 

15.  The  plaintiff  in  this  case  was  not  a  party  to  the  suit  in  the  Fifth 
District  Court,  the  execution  of  whose  judgment  she  has  injoined. 
Under  the  Act  of  1870,  which  organized  the  Eighth  District  Court, 
that  court  has  the  power  to  issue  the  iig  unction   plaintiff  has 


INDEX.  873 


JURISDICTION— Continued. 

prayed  for.    Perhaps,  under  that  statute,  she  might  have  applied 
to  the  Fifth  District  Court,  but  it  is  thought  that  she  could  also 
seek  relief  from  the  Eighth  District  Court. 
Emily  J,  EoherUon  v.  Thos.  J.  Emerson  and  Geo.  F.  Porter,  351. 
16.  It  appears  that  Duggau  &,  Gujol,  against  whom  a  personal  judg- 
ment is  sought,  and  whose  cotton  was  sequestered,  reside  in  the 
parish  of  East  Baton  Rouge.    The  Fourth  District  Court,   par- 
ish of  Orleans,  whose  proceedings  are  now  under  revision,  was 
without  jurisdiction  to  try  this  case. 
This  court,  of  its  own  motion,  will  notice  the  want  of  jurisdiction  of 
the  court  a  qua. 

Ouyol  dt  Montegut  y.  Buggan  d  Ouyol  and  Patton  dt  Duggan,  529. 

16.  This  is  a  suit  on  a  promissory  note  secured  by  pledge.  It  is 
brought  against  the  defendant,  as  a  resident  of  the  parish  of  Iber- 
yiUe,  and  was  served  on  him  personally  in  the  parish  of  Orleans. 
As  it  is  a  personal  action,  unattended  with  any  conservatory  writ, 
tJie  court  a  qua  was  clearly  without  jurisdiction  against  defendant. 

Henry  T.  Borrel  v.  Henry  Laurent,  554. 

17.  The  exception  to  the  jurisdiction  of  the  court  of  Concordia  came 
too  late  after  issue  joined.    It  should  have  been  made  in  limine  litis. 

Milton  Wilson  v.  J.  P.  Benjamin  et  als.,  587. 

18.  In  the  intervention  of  West,  the  judgment  in  his  favor  was  an 
absolute  nullity;  the  matter  in  dispute  in  his  intervention  being 
less  than  five  hundred  dollars,  the  district  court  was  without  juris- 
diction ratione  materice.  If  the  property  he  claimed  belonged  to 
him,  he  should  have  sued  for  it  in  a  court  of  competent  jurisdic- 
tion. 

J.  P.  Cross  V.  F.  P.  Parent — E.  Parent  and  B.  J.  West,  Inter- 
venors,  591. 

19.  Where  the  execution  under  which  the  sale  was  to  be  made  issued 
from  the  parish  court,  it  is  in  that  court  that  the  disposal  of  the 
proceeds  must  be  determined.  The  exception  to  the  jurisdiction 
was  properly  taken. 

A.  Berard,  Administrator  v.  0.  Young,  Sheriff,  et  als,,  598. 

20.  Where  it  is  evident  that  the  basis  of  the  action  is  the  right  to  an 
account  to  be  rendered  by  the  testamentary  executor,  this  court 
will,  exproprio  motu,  decide  that  the  district  court  which  rendered 
the  judgment,  had  no  jurisdiction  ratione  materiw.  In  this  instance 
it  is  the  demand  of  parties  claiming  to  be  heirs,  in  a  succession 
under  administration,  and  it  should  therefore  have  been  instituted 
in  the  parish  court. 

Euphrasie  Pelcigie  Q.  Tessier  v.  Robert  Hart  Littellf  Testamentary 
Executor,  602. 
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21.  Aa  to  tlie  Bufflciency  of  the  proof  to  sustain  the  charge  of  murder 
against  the  defendant,  this  court  can  not  revise  the  judgment|  he- 
cause  its  appellate  jurisdiction  is  limited  to  questions  of  law. 

State  of  Louisiana  v.  Ozeme  Fruge,  604. 

22.  If  the  plaintiffs  have  any  lights  in  the  land,  a  portion  of  which 
they  claim  by  suit  in  the  parish  court,  these  rights  descend  to  them 
from  one  succession  which  was  opened  in  1816,  and  another  which 
was  opened  in  1859.  Neither  of  these  successions  now  exist.  They 
have  been  closed.  The  property  sought  to  be  divided  is  alleged 
to  be  worth  $50,000.  Under  this  state  of  facts  the  parish  court 
was  without  jurisdiction. 

Clet  Provost  et  ah.  v.  Ursin  Provost,  611. 

23.  The  paristi  court  having  made  the  appointment  of  tutor,  and  iiav- 
ing  jurisdiction  of  the  tutor's  administration,  is  the  proper  tribu- 
nal in  which  the  tutor  should  be  called  on  to  account  for  and 
deliver  the  property  of  the  minor  to  a  legal  representative  of  said 
minor. 

The  plaintiff,  haying  satisfactorily  exhibited  evidence  of  his  appoint- 
ment as  guardian  ot  a  minor  in  the  State  of  Georgia,  is  entitled  to 
sue  for  and  recover  the  property  in  this  StAte  belonging  to  his 
ward. 

The  appointment  of  the  defendant  as  tutor,  contradictorily  with  and 
on  the  opposition  of  plaintiff's  predecessor,  did  not  conclude  such 
predecessor,  or  the  plaintiff,  his  successor,  from  asserting  the  right 
set  up  ill  this  action,  which  is  different  from  that  involved  in  the 
former  con testj  nor  was  it  necessary  for  the  plaintiff  to  show  be- 
fore instituting  this  suit  that  no  debts  existed  against  the  minor. 
Protection  is  provided  in  this  respect  by  the  Code. 

David  Botoen,  Guardian  v.  F.  B.  Callaway ,  Tutor,  619. 

24.  It  has  been  invariably  held  by  this  court  that  its  jurisdiction  can 
only  attach  by  appeal  properly  taken,  and  that  it  has  not  a  super- 
visory control  over  the  inferior  tribunals. 

State  of  Louisiana  ex  rel.  City  of  New  Orleans  et  al,  v.  Tfie  Judge 

of  the  Superior  IHstrict  Court,  parish  of  Orleans^  and  W.  E, 

Murphg,  750, 
See  Offices  and  Officers,  No.   11 — State  ex  rel.   Cormiek,  v. 

Biehardson,  631. 
See  Appeal,  No.  8 — James  J.  O^Hara  v.   Succession  of  John 

Davidson,  76, 
See  Husband  and  Wife,  No.  8 — Eliza  Bainey  v.  Fanny  Asher,  262. 
See  Mortgage,  No.  9—€ruilheau  v.  Wiltz,  600. 
See  Garnishment  and  Garnishees,  No.  4 — Smith  v.  Durhridge, 

531. 
See  Judgment,  No.  8 — Walton  v.  Parish  Jury  of  Concordia,  355. 
See  Administrator,  No.  14— T/iacfcer  v.  Dunn,  442. 
Sbe  Appeal,  N6.  28 — Dugan  et  ah  v.  Police  Jury  of  St  Charles, 

673. 


iNDBX.  srs 

LAWS  AND  STATUTES. 

1.  The  second  Bection  of  the  immigration  law  of  the  Stale,  enaoted 
March,  1869,  and  re-enacted  in  the  Revised  Statutes  of  1870,  sec- 
tion 1722,  is  not  in  conflict  with  the  constitution  of  the  United 
States,  which  gives  to  Congress  the  exclusive  right  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States  and 
with  the  Indian  tribes.  The  State  law  in  question  is  not  a  regu- 
lation of  commerce  between  foreign  nations,  but  a  police  regula- 
tion which  the  State  may  properly  adopt  for  the  protection  of  its 
own  citizens. 

In  regard  to  the  bonds  exacted  by  said  immigration  law,  their  exe- 
cution can  not  be  enforced,  no  penalty  being  prescribed  for  refusal 
to  execute  them. 

Commiasionera  of  ImmigraUon  v.  (7.  L.  Brandt  et  als.,  29. 

2.  This  suit  was  brought  under  the  second  section  of  act  No.  68,  ses- 
sion of  1869,  p.  (^,  which  provides  that  it  shall  be  unlawful  for 
any  person  other  than  the  master  and  wardens  of  the  port  of  New 
Orleans,  or  their  legally  constituted  deputy,  to  make  any  survey 
of  hatches  of  seagoing  vessels  coming  into  the  port  of  New  Or- 
leans, or  to  make  any  survey  of  damaged  goods  coming  on  board 
of  such  vessels,  whether  such  survey  be  made  on  board  or  on  shore, 
or  to  give  certificates  or  orders  for  the  sale  of  such  damaged  goods 
at  auction,  or  to  do  any  other  of  the  acts  and  things  prescribed  by 
law  for  the  master  and  wardens  to  do  and  perform. 

The  section  above  referred  to  is  not  unconstitutional.  The  Legisla- 
ture may  not  hHve  the  power  to  foroe  a  vessel  which  comes  to  this 
port  from  sea  to  have  a  survey  made  of  her  hatches,  but  it  has  the 
right  to  designate  by  whom  a  survey  shall  be  made,  if  one  is  asked 
for  by  the  captain  or  owner  of  the  vessel.  This  is  not  a  tax  upon 
commerce.  It  is  only  saying  by  what  officer  a  certain  act  shall  be 
performed. 

When  the  law  says  it  shall  be  unlawful  for  any  person  to  do  a  par- 
ticular thing,  the  party  who  attempts  to  do  it  may  be  injoined  by 
any  person  in  interest. 
Master  and  Wardens  of  the  Port  of  New  Orleans  v.  Robert  W. 
Foster,  105. 

3.  The  taxes  of  the  years  1867  and  1868  became  due  at  least  by  the 
first  day  of  December  of  these  years;  they  were  assessed  respec- 
tively in  the  same  years — the  taxes  for  1867  in  1867 — those  for  1868 
in  1868. 

Under  the  revenue  act,  approved  April  4,  1865,  numbered  55,  and 
entitled  ''An  Act  to  provide  for  increasing  the  revenue  of  the 

.  State  aad  raising  means  to  pay  the  interest  on  the  State  debt,"  the 
lien  and  privilege  for  taxes  dated  from  the  first  Monday  of  July 
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of  the  year  for  which  the  taxes  were  asseBsed,  and  eontinued  for 
two  years. 
But  the  revenue  bill  of  1868,  approved  on  the  twenty-sixth  of  Octo- 
ber of  that  year,  extended  the  continuance  of  the  tax  list  to  five 
years  from  the  first  of  April  of  the  year  for  which  the  taxes  may 
be  assessed.    The  last  section  of  said  act  provides  .that  it  shall  go 
into  effect  on  the  first  day  of  January,  1869,  and  repeals,  from  and 
after  its  going  into  effect,  all  laws  and  parts  of  laws  contrary  to 
its  provisions. 
Dunlqp  ds  MeOance  v.  Henry  D,  Minor  et  al, — Edward  O.  Falmer^ 
Third  Op]^nent,  117. 

4.  It  was  competent  for  the  Legislature  to  lengthen  the  term  of  pre- 
.  scription  in  regard  to  tax  liens.     The  act  of  1868  is  not  understood 

by  the  court  as  repealing  the  thirty-second  section  of  the  act  of 
1865.  but  only  as  extending  the  duration  of  the  lien. 
The  question  of  prescription  must,  in  this  case,  be  determined  by 
the  established  rule  for  cases  where  a  portion  of  the  time  to  be 
computed  has  passed  under  one  term  of  prescription,  and  the 
other  portion  has  passed  under  another  and  different  term.  Ac- 
cording to  this  method,  it  is  found  that  the  lien  for  the  taxes  of 
1867  is  prescribed,  while  the  lien  for  the  taxes  of  1868  is  not  pre- 
scribed. Ibid. 

5.  The  defendant's  objection  is,  that  the  law  under  which  the  parish 
tax  is  levied  on  retail  liquor  dealers  in  the  parish  of  East  Feliciana, 
is  violative  of  the  one  hundred  and  eighteenth  article  of  the  State 
constitution,  because  the  tax  is  not  uniform,  inasmuch  as  it* is  reg- 
ulated by  the  amount  of  business  which  is  done;  those  who  sell 
for  more  than  $15,000  having  to  pay  one  sum,  and  those  who  sell 
for  less  than  $15,000  and  more  than  $5000,  another  sum,  and  so 
on.    This  objection  is  fatal. 

Parish  of  East  FeUdana  ex  rel,  J,  Oscar  ffowellt  Tax  OoUedor,  v. 
John  €hirih,  140. 

6.  Section  8  of  act  No.  47  of  1873,  which  disqualifies  as  a  witness  a 
delinquent  taxpayer,  published  as  such  for  thirty  days,  is  uncon- 
stitutional. 

This  provision  of  the  act  under  consideration  is  a  regulation  or  rule 
of  evidence  enacted  by  the  Legislature.  The  title  of  the  act 
should  then  give  some  indication  of  it,  which  it  does  not.  No  one 
upon  reading  that  title  would  imagine  that  the  act  contained  any 
provision  upon  the  rules  of  evidence  or  the  right  to  be  a  witness 
in  a  court  of  justice.  John  2.  Adams  v.  Asa  Webster,  142. 

7.  The  power  delegated  to  police  juries  by  the  Legislature  to  levy 
taxes  for  parochial  uses,  and  the  special  power  to  levy  a  uniform 
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per  oentam  on  every  speoies  of  property,  trade  or  profession  on 
which  the  State  assesses  a  tax,  is  not  unoonstitutional. 

State  ex  reh  J.  O,  Rawell,  Tax  Collector ^  v.  Charles  MeVea,  151. 
Tax  ColkeUyr,  154. 

8.  In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that 
the  laws  of  Mississippi  were  the  same  as  those  of  Louisiana  on  the 
status  of  slavery,  and  that  the  laws  of  both  States  did  not  author- 
ize slaves  to  enter  into  contracts  of  marriage,  so  as  to  create  any 
civil  effects^  SueeeaeUm  of  Henderson  JRandall,  163. 

9.  A  chattel  mortgage  is  unknown  to  our  law.  It  can  not  be  enforced 
in  this  State,  where  movables  are  not  susceptible  of  being  mort- 
gaged. This  court  is  not  bound  by  the  comity  of  nations  to  en- 
force a  contract,  which,  if  made  here,  could  not  defeat  the  rights 
acquired  by  attachment  under  our  own  laws. 

Delop  d  Co*  V.  Windsor  dt  Randolph — 8.  H.  Kennedy  dSf  Co,,  In- 
tervenors,  185. 

10.  The  proceeding  to  remove  an  administrator  and  force  him  to  ac- 
count is  probate  in  its  character,  and  the  parish  court  had  jurisdic- 
tion of  the  suit.  The  penalty  inflicted  under  section  9  of  the  Re- 
vised Statutes  of  1870  is  only  an  incident  to  the  suit. 

Sueoession  of  Daniel  Williams — Mrs,  Sarah  A.  WilUams,  Admin- 
istratrix ^  Opponent  J  207. 

11.  Under  the  act  of  1858  the  promise  to  pay  the  debt  of  a  third  per- 
son can  not  be  proved  by  parol.  It  must  be  in  writing,  the  law  is 
prohibitory,  and  this  court  can  not  recognize  any  other  proof  to 
establish  the  fact. 

Baker  dc  Thompson  v.  Mrs.  A.  L,  Pagaud,  220. 

12.  In  the  State  of  Mississippi  a  sale  of  personal  property  is  complete 
by  the  mere  cousent  of  the  parties  and  without  delivery. 

The  cotton  claimed  in  this  case  appears  to  have  been  made  on  Lang- 
ley's  place,  and  Trible  was  to  have  an  interest  in  the  crop  for  his 
services — which  interest  was  to  be  ascertained  by  arbitration.  Be- 
fore the  arbitration  Langley  sold  to  the  plaintiff.  That  sale  vested 
the  title  to  the  cotton  in  Taylor,  the  plaintiff,  and  the  attempt  of 
the  agents  of  Trible  to  sell  to  the  defendants  was  null,  being  the 
sale  of  the  property  of  another. 

W.  B  Taylor  v.  Twenty-five  Bales  of  Cotton  and  Blahenwre,  Wool- 
dridge  <&  Co,,  247 . 

13.  One  of  the  defendants,  A.  L.  Gusman,  moved  in  the  court  below 
to  transfer  this  case  to  the  Circuit  Court  of  the  United  States,  on 
the  ground  that  he  is  a  citizen  of  the  State  of  New  York,  and  has 
that  right  under  the  act  of  Congress  approved  July  27,  1866,  enti- 
titled  *'  An  Act  for  the  removal  of  causes  in  certain  cases  from  the 
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State  oourts."  It  appears  that  there  are  two  defendants  besides 
the  one  making  the  applieation  for  the  removal  and  that  they  are 
citizens  of  this  State. 
This  being  the  case,  it  results  from  the  decision  of  the  Sapreme 
Court  of  the  United  States,  in  the  ease  of  Coal  Company  v,  Blatoh- 
ford,  11  Wallace  p.  172,  that  the  case  is  not  transferable  under 
the  said  act  of  Congress. 
Mrs.  Corinne  Ttssan  and  Husband  v,  A.  L.  Qusman^ei  als.f  248. 

14.  Under  section  third  of  act  No.  2  of  the  acts  of  1870,  creating  the 
Eighth  Distiict  Court,  the  injunction  granted  in  this  case  by  the 
Fourth  District  Court  was  very  properly  dissolved  with  damages. 
Besides,  that  oanrt  had  no  authority  to  restrain  the  trial  of  de- 
fendant's suits  before  a  justice  of  the  peace. 

Spalding,  Bidtoell  <k  McDonaugh  r.  Mhoda  Bosewood,  341. 

15.  The  plaintiff  in  this  case  was  not  a  party  to  the  suit  in  the  Fifth 
District  Court,  the  execution  ot  whose  judgment  she  has  injoined. 
Under  the  Act  of  1870,  which  organized  the  Eighth  District  Court, 
that  court  has  the  power  to  issue  the  injunction  plaintiff  has  prayed 
for.  Perhaps,  under  that  statute,  she  might  have  applied  to  the 
Fifth  District  Court,  but  it  is  thought  that  she  could  also  seek  relief 
from  the  Eight  District  €onrt. 

Emily  J.  Bobertson  v.  Thomas  J.  Emerson  and  Qoorge  F.  Porter, 
351. 

16.  The  peremptory  exception  to  the  right  of  the  relator  to  maintain 
this  action  on  tlie  ground  that  the  intrusion  act  under  which  tliis 
suit  is  brought  is  repealed  by  the  special  act  of  1873,  entitled  "  An 
Act  to  regulate  proceedings  in  contestations  between  persons  claim- 
ing a  judicial  office,*'  approved  March  5,  1878,  is  not  well  taken. 

There  is  no  conflict  between  the  essential  provisions  of  the  two  acts; 
the  only  points  of  difference  are  that  the  latter  act  is  of  a  less  gen- 
eral application  and  the  proceedings  under  it  of  more  summary 
character.  According  to  the  return  of  both  Returning  Boards  for 
the  election  held  in  November,  1872,  the  defendant  was  defeated. 
It  is  clear  that  the  defense  is  without  merit. 

State  ex  reU  P.  P.  Carroll  v.  Philogene  Jwda^  374. 

17.  A  thorough  examination  of  the  question  has  led  this  court  to  the 
conduaion  that  tke  State  has  the  power  to  grant  to  a  railroad  com- 
pany the  right  of  way  through  a  street  in  the  city  of  New  Orleans. 

l^ew  Orleans,  Mobile  and  Ohattanooga  Bailroad  Oompawf  v.  The 
City  of  Netc  Orleans  etals.f  517. 

18.  Neither  injury  nor  fraud  having  been  alleged  or  ahown,  raanlting 
ttom  the  venire,  or  drawing  of  the  jury,  or  from  any  other  irregu- 
larity on  the  trial  of  the  defendant,  no  relief  can  be  obtained  bf 
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him  ander  the  ninth  section  of  the  act  No.  94  of  the  acts  of  1873, 
entitled  '*An  Act  relative  to  juries,"  etc. 

State  of  Louiatana  v.  Hamilton  MiUer,  579. 
19.   Under  the  act  of  Congress,  July  17,  1862,  known  as  the  confisca- 
tion act,  and  the  joint  resolution  of  the  same  date,  explanatory  of 
it,  only  the  life  estate  of  the  person  for  whose  offense  the  land  has 
been  seized,  is  subject  to  condemnation  and  sale. 
When  such  person  has,  previously  to  his  offense,  mortgaged  his  land 
to  a  bona  fide  mortgagee,  the  mortga£[e  is  not  divested.    His  estate 
and  property  in  the  land  being  but  the  land  subject  to  the  mort- 
gage, any  sale  made  in  pursuance  of  the  act  passes  the  life  estate 
subject  to  the  charge. 
1^  Micou  et  al,  v.  J.  P.  <&  J.  Benjamin  and  L.  Madison  Day,  718. 
See  Evidence,  No.  52 — State  v.  Widow  de  St.  Bomes,  753. 
See  Bonds  No.  19 — State  v.  Clinton  and  DubucUty  346. 
See  Colorhd  Persons,  No.  I — 0.  Hart  v.  Moss  cfe  Ulder,  90. 
See  Police  Juries,  No.  3 — Nathan  Lorie  v.  Beyhnett  Hitehooekf 
See  Donation9^  1 ,  2,  3 — Succession  of  Thomas  Hale,  195. 
See  Corporations,  No.  4 — State  v.  Accommodation  Bank  of 

Louisiana,  288. 
See  Police  Juries,  No.  4 — Morgo/n  <&  Co.,  v.  FoUoe  Jury  of  par^ 
ishof  JRapides,2S\. 

See  Locus  Publicus  No.  2 — Neto  Orleans  Sugar  Shed  Company 
V.  Harris,  378. 

See  Bature  No.  1 — Winter  v.  City  of  New  Orleans,  310. 

See  Criminal  Law,  9,  10,  11 — State  v.  Frank  Carro,  377. 

See  Criminal  Law,  No.  13,  14 — State  v.  Shonhausen,  421. 

See  Sheriff,  No.  5 — Adams  v.  Dinkgrave  et  als,,  626. 

See  Courts  No.  1 — State  e?  rel.  Collens  v.  Clinton,  406. 

See  Offices  and  Officers,  No.  9 — State  ex  rel,  Claiborne  v« 

Farlangct  548. 
See  Offices  and  Officers,  No.  11 — State  ex  rel.  CornUck  y* 

Richardson,  631. 

See  Taxes  and  Tax  Collectors,  No.  16—0%  of  New  Orleans 
V.  Estate  of  Burthe,  497,  and  No.  17— City  of  New  OrUcms  v. 
Louisiana  Mutual  Insurance  Company,  499. 
See  Taxes  and  Tax  Collectors,  Nos.  18  and  19 — State  r. 
Maginnis,  558,  and  Nos.  20  and  21 — State  v.  Clinton  and  2>u5a- 
clet,  561. 
See  Taxes  and  Tax  Collectors,  Nos.  28  and  29 — Morrison  v. 
Larkin,  699. 
LEASE. 
1.  Where  the  object  of  the  suit  is  to  cause  defendant  to  vacate  prem- 
ises, the  occupancy  of  which  he  claims  under  a  lease,  and  neither 
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party  claims  a  money  judgment,  it  is  the  amount  of  the  lease 
which  gives  jarisdiction  to  this  court.  That  amount  not  being 
sufficient,  the  motion  to  dismiss  the  appeal  must  prevail. 

Arnold  ElUs  et  aJs,,  Trustees  v.  Solomon  Silverstem,  47. 

2.  In  this  suit  Lloyd  has  Intervened  and  claimed  the  property  seized. 
He  had  leased  the  office  in  which  the  movables  were  found  to  de- 
fendants. At  the  time  of  the  lease  some  of  the  property  seiased 
was  in  the  office.  This  property,  belonging  to  Lloyd,  was  not 
subject  to  plaintiff's  jud^gment,  and  the  court  a  qua  did  not  err  in 
so  deciding. 

The  balance  of  the  property  Lloyd  claims  under  a  bill  of  sale  from 
the  defendants,  who,  at  the  time  of  the  sale,  were  in  his  debt  for 
rent.  The  property,  however,  remained  in  the  possession  and 
under  the  control  of  the  defendants.  Lloyd  alleges  that  it  so 
remained  with  them  as  his  agents.  But  there  was  no  delivery, 
and  this  was  essential.  Therefore,  on  this  point,  the  decision  of 
the  judge  a  qiu>  against  the  intervenor  is  correct. 

There  was  error,  however,  in  condemning  Lloyd  to  pay  the  costs. 
A  portion  of  the  property  belonged  to  him.    He  injoined  the  sale 
thereof.    Judgment  having  been  rendered  in  his  favor  for  a  part 
of  the  claim,  the  costs  should  have  followed  the  judgment. 
L.  McCarthy  v.  G.  JBaze  et  al, — B,  Lloyd,  Third  Opponent,  382. 

3.  The  defendant  was  not  justified  in  refusing  to  pay  rent  to  plaintiiFj 
on  the  ground  that  the  house  he  leased  from  her  was  not  put  in 
repair,  according  to  contract.  His  remedy  was  to  put  his  lessor 
in  default  and  make  the  repairs,  deducting  the  amount  thereof. 

Under  this  view  of  the  case,  the  ruling  of  the  judge  a  quo,  refus- 
ing to  hear  testimony  as  to  the  repairs  that  were  necessary,  was 
correct.  Mrs.  M.  JB,  Winn  v.  J.  F.  Spearing^  384. 

4.  The  defendant  clearly  had  no  right  to  make  material  alterations 
in  the  leased  premises  without  express  permission.  The  injunction 
he  appeals  from  did  not  restrain  him  from  the  exercise  of  any  of 
the  privileges  and  facilities  he  was  entitled  to  by  the  terms  of  the 
lease.  Edward  T,  Denechaud  v.  Jean  Trisconi,  402. 

5.  The  plaintiff  having  acquired  the  right  in  his  own  interest,  during 
the  continuance  of  the  lease  of  a  part  of  a  building,  to  prohibit 
the  establishment  of  a  grocery  in  the  adjoining  part  of  said  build- 
ing, in  order  to  prevent  competition  with  one  of  his  own  which  he 
kept,  was  certainly  at  liberty  to  waive  that  right,  and  it  is  hard  to 
see  why  such  a  waiver  should  not  be  a  sufficient  consideration  for 
a  contract  entered  into  for  the  benefit  of  the  person  who  desired 
such  waiver. 

Jean  Trisconi  y,  A.  D,  Dumas  and  Francois  Vicior^  477. 
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6.  This  is  a  suit  in  damages  on  the  allegation  of  having  been  mali- 
ciously ejected  from  leased  premises.  When  a  tenant  denies  the 
title  of  his  landlord,  the  relation  between  them  is  severed,  and 
the  right  of  entry  by  the  landlord  is  complete,  bat  the  entry  must 
be  effected  under  the  law. 

In  this  case  it  is  not  necessary  to  decide  whether  the  mahner  of  get- 
ting possession  was  proper  or  not,  as  the  facts  show  that  plaintiff 
was  not  damaged  thereby.  He  failed  to  pay  his  rent,  and  under 
our  law  and  jurisprudence  the  defendant  was  justified  in  seizing 
for  the  rent  and  attaching  the  property  subject  to  the  lease.  In 
doing  this  in  a  legal  manner,  the  defendant  did  not  render  himself 

liable  in  damages. 

O.  0.  Ihayer  v.  Bufus  Waples,  502. 

7.  Short  &  Martin,  a  commercial  firm,  executed  their  notes  for  the 
rent  of  a  store.  Shortly  after,  Short  withdrew  from  the  partner- 
ship, and  John  A.  Hall  became  a  member  of  the  former  firm  of 
Short  &  Martin.  The  new  firm  carried  on  their  business  in  the 
same  store  leased  by  Short  &  Martin.  It  is  clear  that  Hall  is  not 
bound  for  the  notes  of  Short  &  Martin,  unless  he  assumed  to  pay 
their  debt.  This  assumpsit  can  only  be  established  by  written 
evidence,  and  that  evidence  has  not  been  furnished. 

The  sequestration  of  the  personal  property  of  Hall,  after  it  had  been 
removed  from  the  leased  premises,  for  the  payment  of  the  debts  of 
Short  &  Martin,  was  unauthorized.  Whether  the  property  seized 
had  been  removed  from  the  leased  premises,  within  fifteen  days  or 
not,  is  unimportant,  inasmuch  as  the  property  did  not  belong  to 
Short  &  Martin,  the  lessees. 

Margaret  A.  SiUiman  v.  Short  <&  Martin  and  J.  A,  Hall,  512. 

8.  The  lessor  can  not  seize  movables  belonging  to  a  third  person, 
which  have  been  removed  from  the  leased  premises  within  fifteen 
days  before  the  seizure.  It  is  the  property  of  the  lessee  alone 
which  can  be  seized  under  such  circumstances. 

John  Hughes  arid  Wife  v,  Charles  F.  Caruiliers.    Mrs,  Ann  M, 
ffenthen,  Third  Opponent,  530. 

9.  The  thing  leased  being  destroyed  in  part  by  fire,  the  defendant 

had  the  right,  under  article  2697  of  the  Revised  Code,  either  to 

demand    a   diminution  of   the    price,  or   a   revocation    of   the 

lease.    He  preferred  the  latter.    In  according  to  the  defendant 

the  exercise  of  a  plain  legal  right,  the  court  below  committed  no 

error. 

Biggins  dk  Maurer  v.  J,  C.  Wilner,  544. 

See  Pleadings  No.  8 — Eocl^ereau  (&  Co.  v.  Mrs.  Lewis  and 
Hushand,  581. 
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LEASE,  LESSOR  AND  LESSEE. 

10.  The  possession  of  the  lessee  being  only  that  of  his  lessors,  when 
the  fact  was  disclosed  by  the  answer  of  the  lessee,  who  is  defend- 
ant in  this  instance,  his  lessors  slioald  have  been  made  parties  to 
the  snit  which  is  a  hypothecary  action  against  lands  alleged  to  be 
mortgaged  in  favor  of  the  plaintiff  and  owned  by  the  lessors  of  de- 
fendant. No  valid  judgment  coald  be  rendered  in  the  case  witfa- 
oat  the  parties  interested  being  before  the  coart. 

D,  O* Bryan,  Agent  v.  Oeorge  McVeg^  608, 

11.  The  question  in  this  case  is,  whether  at  the  expiration  of  a  three 
years'  lease,  the  defendant  delivered  a  certain  plantation  with  its 
buildings  and  appurtenances  in  a  good  state  of  repair,  as  he  had 
bound  himself  to  do. 

Plaintiff  liaviug  excepted  to  the  introduction  of  testimony  to  show 
that  the  boards  which  were  retained  on  one  side  of  the  house  were 
as  good  as  new,  the  judge  a  quo  erred  in  maintaining  the  excep- 
tion. The  defendant's  contract  was  to  cover  the  house  with  good 
boards.    Whether  the  boards  were  old  or  new  matters  not. 

The  judge  a  quo  did  not  err  in  refusing  the  defendant  the  right  to 
prove  in  what  condition  the  leased  premises  were  when  he  took  pos- 
session of  them.  Whatever  their  condition  was  then ,  his  obligation 
was  to  restore  them  in  good  repair.  Neither  did  he  err  when  re- 
fusing to  admit  in  evidence  plaintiff's  receipt  for  rent.  She  was 
not  suing  for  rent  but  damages.  There  was  error,  however,  in 
refusing  to  prevent  the  defendant  to  establish  that,  when  the 
money  for  the  lease  was  paid,  the  plaintiff  expressed  herself  satis- 
fied with  the  condition  of  tlie  premises. 

The  judge  a  qvM  erred  also  in  not  permitting  the  defendant  to  prove 
that  the  matters  involved  in  this  snit  had  been  adjusted  before  pro- 
ceedings were  taken.  His  payment  of  t<he  rent  may  have  been 
made  only  upon  the  stipulation  that  it  was  to  be  regarded  a  final 
settlement  between  them. 

It  was  proper  to  reject  the  testimony  offered  to  prove  that  the  fences 
of  ihe  leased  premises  were  in  as  good  condition  as  those  of  the 
neighbors ;  that  they  were  sufficient  to  keep  the  stock  in  as  well 
as  out ;  that  their  state  of  dilapidation  was  the  result  of  natural 
decay,  etc.  The  only  question  was  whether  they  were  in  a  good 
condition  at  the  expiration  of  the  lease. 
Mrs,  Marthg,  Grayson^  AdmnistratriXy  and  in  her  own  right  v. 
John  Bute,  637. 

LEGATEES. 
1.  The  question  in  this  instance  is,  whether  the  plaintiffs,  as  the  par- 
ticular joint  legatees  of  the  Hapaca  plantation,  are  entitled  to  the 
revenues  thereof  from  February,  1867,  to  the  time  of  its  deliveiy 
to  the  said  legatees  in  September,  1873. 
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LEGATEES— Continued. 
The  second  clause  of  article  1626,  R.  C,  C,  provides  that  '*  the  par- 
ticular legatee  can  take  possession  of   the  thing  bequeathed,  or 
claim  the  proceeds  or  delivery  thereof,  only  from  the  day  the  de- 
mand for  the  delivery  was  formed,  according  to  the  order  herein 
before  established,  or  from  the  day  on  which  that  delivery  was 
voluntarily  granted  to  him." 
It  is  admitted  in  this  case  that  there  is  no  express  bequest  of  tt  e  rev- 
enues accruing  prior  to  delivery;   that  no  judicial  demand  was 
made  for  the  delivery ;  and  that  no  corporeal  delivery  was  made 
until  September,  1873;  but  plaintiffs  rely  on  what  they  call  a  con- 
structive delivery  by  the  executors.    Even  if  it  were  conceded 
that  a  constructive  delivery  can  be  made  by  executors,  it  is  on 
record  that  by  a  special  agreement  with  plaintiffs,  the  right  to  claim 
such  constructive  delivery  was  waived  by  said  plaintiffs.     It  fol- 
lows that  under  the  provisions  of  the  above  cited  article  of  the  R. 
C.  C,  the  revenues  of  the  Hapaca  plantation  accruing  before  de- 
livery, can  not  be  successfully  claimed  by  plaintiffs. 
Mrs.  Eveline  M.  May,  toife  et  ah,  v.  Ogden  and  Stanshrough,  Ex- 
ecutors, 239. 

LOCUS  PUBLICUS. 

1.  The  only  question  presented  in  this  suit  was  decided  in  the  case 
of  Marquez  v.  The  city  of  New  Orleans,  13  An.  320.  The  court 
held  that  the  middle  ground  of  Claiborne  street  belonged  to  the 
city  as  a  locus  pviblicus,  and  that  the  city  was  bound  to  bear  one- 
half  of  the  expense  of  constructing  a  road  on  the  north  side  of 
Claiborne  street,  the  entire  expense  of  which  it  was  sought  to  im- 
pose upon  the  proprietors  on  the  north  side.  That  case  and  the 
one  at  bar  seems  to  be  identical. 

Oahrielle  Correjolles  v.  Succession  of  Louis  Fouoher,  362. 

2.  The  capital  ot  the  plaintiffs  is  invested  in  a  sugar  shed  constructed 
on  a  locus  puhlicus,  pursuant  to  a  contract  with  the  city  of  New 
Orleans.  They  have  two  hundred  and  forty  thousand  dollars  of 
capital  invested  in  the  enterprise;  they  employ  this  sum  in  admin- 
istering the  business  of  keeping  a  sugar  shed  on  this  locus  puhlicus. 
Such  an  investment  can  not  fairly  be  considered  as  an  investment 
in  real  estate  within  the  meaning  of  act  No.  42  of  the  acts  of 
1871. 

If  the  plaintiffs  had  invested  their  capital  in  and  become  owners  of 
real  estate  to  the  amount  thereof,  it  would  be  manifestly  unjust  to 
assess  that  property  and  at  the  same  time  t/O  tax  the  sum  so  in- 
vested as  capital  stock. 

Under  the  provisions  of  the  act  in  question,  intended  to  exempt  pro- 
perty from  double  taxation,  no  warrant  whatever  can  be  found  in 
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support  of  the  pretensioDs  of  the  plaintiffs  Id  regard  to  an  entire 
exemption  of  their  property  from  taxation. 
New  OrUa/na  Sugar  SJied  Company  y.  J7.  ff.  Harris,  Tax  CoUedar, 
378. 

3.  The  mere  fact  that  for  thirty  or  foity  years  the  public  was  per- 
mitted to  pass  over  a  certain  piece  of  land,  would  not  of  itself 
constitute  the  place  a  locus  puhlicus.  The  property  which  is  the 
object  of  this  litigation  has  never  been  dedicated  to  the  public, 
nor  has  any  expropriation  taken  place.  Therefore  it  remains  pri- 
vate property.  Charles  Morgan  v.  6^.  Lomlmrdf  462. 

MANDAMUS. 

1.  The  Citizens'  Bank^  obtained,  by  mandamus  proceeding  against 
the  State  Treasurer,  a  judgment  in  the  Superior  District  Court, 
ordering  him  to  pay  the  bank  $200,000,  and  the  plaintiff  now  prays 
that  an  injunction  issue  to  restrain  the  Treasurer  from  paying  any 
warrant  or  warrants  out  of  the  general  fund,  until  he  shall  have 
paid  the  petitioner  the  said  sum  of  $200,000. 

The  position  taken  as  to  the  right  to  question  in  this  suit  the  validity 
of  plaintiff's  claim,  which  is  based  on  a  final  judgment,  is  correct; 
but  the  remedy  sought  by  injunction  can  not  be  accorded.  This 
is  not  the  mode  of  enforcing  or  executing  a  judgment  in  a  man- 
damus suit. 

Citizens^  Bank  of  Zoumana  v.  A,  Dubuclet,  State  Treasurer,  81. 

2.  The  judge  a  quo  can  not  be  compelled  by  mandamus  to  reduce  the 
amount  of  the  bond  fixed  by  him  to  set  aside  a  judicial  sequestra- 
tion. A  judge  may  be  compelled  by  mandamus  to  act,  in  a  par- 
ticular case,  but  having  acted,  his  judgment  can  not  be  revised 
except  on  appeal.  One  can  not  be  compelled  to  change  one's  judg- 
ment in  a  matter  where  one  has  a  right  to  judge. 

State  of  Louisiana  ex  rel,  Benton  v.  The  Judge  of  the  Superior 
District  Court,  parish  of  Orleans,  116. 

3.  This  court  can  only  mandamus  a  district  judge  for  the  purpose  of 
maintaining  and  enforcing  its  appellate  jurisdiction. 

State  ex  rel,  Richard  Taylor  v.  The  Judge  of  the  Superior  District 
Court,  parish  of  Orleans,  121. 

4.  The  objection  that  this  is  a  suit  against  the  State,  for  the  institat- 
ing  of  which  permission  has  not  been  obtained  from  the  Legisla- 
ture, is  not  well  founded.  It  is  a  mere  application  to  a  court  of 
competent  jurisdiction  asking  for  a  writ  of  mandamus  against  an 
officer  of  the  State,  commanding  him  to  perform  one  of  the  duties 
of  his  office,  to  wit:  to  pay  the  sums  which  the  Auditor,  in  con- 
formity to  law,  has  ordered  him  to  pay. 

The  warrants  held  by  the  relator  are  sufficiently  described.    Their 
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namber,  date,  amount,  and  in  whose  favor  they  were  issued,  are 
specifically  set  forth,  and  the  petition  alleges  that  they  were  judi- 
cial warrants.    The  list  containing  these  details  was  offered  in 
evidence  and  received  without  objection,  and  there  is  no  charge 
that  they  are  spurious,  and  that  the  signatures  thereto  are  not 
genuine. 
No  law  has  been  exhibited  which  requires  the  Treasurer  to  give  pre- 
ference of  payment  to  warrants  of  older  date  and  lowest  number, 
nor  has  it  been  shown  that  such  has  been  the  practice  in  the 
Treasurer's  office.    On  the  contrary,  it  has  been  the  reverse. 
It  has  been  shown  to  this  court  that,  while  its   doors  remained 
hermetically  closed   against    certain   bona  fide  creditors  of   the 
State,  it  lay  all  unlocked  to  the  occasions  of  others,  who  had  no 
right  of  precedence  over  their  competitors.    All  men  are  equal 
before  the  law,  and  all  men,  having  equal  claims  upon  the  State 
for  the  payment  of  a  common  debt,  have  equal  rights  upon  the 
common  treasury. 
State  of  Louisiana  ex  rel.  E,  Merle  v.  A,  Dubudet,  Treasurer — 
State  ex  rel,  John  Ohapus  v.  The  Same — Consolidated,  127. 

5.  A  mandamus  can  properly  issue  against  the  Treasurer  only  when 
he  has  money,  and  illegally  withholds  it  from  one  entitled  to  be 
paid.  If  he  refuses  to  pay  one  creditor  of  the  State  and  gives  an 
illegal  preference  to  another  and  pays  to  him  all  the  money  in  his 
hands,  he  may  make  himself  amenable  to  the  law,  which  fixes  his 
duty  and  imposes  heavy  penalties  for  the  dereliction  of  that  duty, 
but  it  is  not  a  proper  case  for  a  mandamus. 

To  order  the  Treasurer  in  this  proceeding,  and  under  the  circum- 
stances of  the  case,  to  pay  whenever  the  treasury  may  be  replen- 
ished, is  equivalent  to  a  judgment  on  an  ordinary  proceeding,  and 
would  give  in  effect  a  preference  to  the  relator,,  or  is  tantamount 
to  an  order  in  advance  to  the  Treasurer  to  do  what  he  has  not  re- 
fused to  do,  and  what  it  must  be  presumed  he  will  do,  until  the 
contrary  be  shown,  as  the  presumptive  evidence  is  in  favor  of  an 
officer  doing  his  duty.  Ibid^ 

6.  The  defendant  can  not  be  proceeded  against  by  mandamus  to  pay 
into  the  parish  treasury  $5000  which  he  has  collected  as  tax  col- 
lector. 

State  of  Louisiana  ex  rel,  P.  A,  Simmons,  President,  and  Charles 
Leroy,  Treasurer  v.  D,  E,  Boullt,  259. 

7.  The  writ  of  mandamus,  it  has  been  settled,  may  issue  to  compel  a 
public  officer  to  perform  a  mere  ministerial  duty;  but  it  must 
clearly  appear  that  the  duty  is  one  which  from  its  character  leaves 
no  discresion  in  the  officer  to  do  or  not  to  do. 
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Here  it  does  uot  clealy  appear  from  the  record  that  it  is  absolutely  the 
duty  of  the  respoDdent  to  do  the  things  required  of  him.     He  avers 
that  the  contract  asserted  by  the  relator  is  uull  aud  void,  and  he 
annexes  his  affidavit  of  the  truth  of  his  averments.    It  is  not  his 
duty  to  execute  an  illegal  and  void  contract,  knowing  it  to  be  such. 
State  ex  rel.  Bomaine  v.  J,  E.   West,  Administrator  of  Public  Im- 
provementSf  and  City  of  Nexo  Orleans,  322. 
MARRIAGE. 
1.   Margaret  Morgan,  the  surviving  wife  and  natural  tutrix  of  the 
child  of  the  deceased,  opposes  a  creditor's  application  for  the 
administration,  and  claims  it  in  her  own  right  and  as  tutrix  of  her 
child. 
In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  the 
laws  of  Mississippi  were  the  same  as  those  of  Louisiana  on  the 
status  ot  slavery,  and  that  the  laws  of  both  States  did  not  author- 
ize slaves  to  enter  into  contracts  of  marriage,  so  as  to  create  any 
civil  effects. 
Therefore,  the  fact  of  deceased  having  married  while  a  slave  in 
Mississippi,  did  net  prevent,  notwithstanding  the  former  wife  still 
continued  to  exist,  his  lawfully  marrying  Margaret  Morgan  in 
Louisiana,  where  he  resided  after  his  emancipation.    Besides  it  is 
not  in  evidence  that  Margaret  Morgan  knew  of  his  having  another 
wife  when  he  married  her. 

Succession  of  Henderson  Banddll,  163. 
See  Colored  Persons,  No.  1 — C7,  Hart,  Tutrix  v.  Boss  and 

Elder,  90. 
See  Evidence  No.   5 — Bonella  d  CahaUero  ei  als.  v.    Charles 
Maduel,  112. 
MARRIED  WOMAN. 

See  Husband  and  Wife. 
MONITION. 
L.  At  a  succession  sale  of  the  property  of  the  estate  of  Horace 
Groves,  deceased,  made  in  the  parish  of  Tensas,  on  the  eighteenth 
of  April,  1868,  a  certain  tract  of  land  was  adjudicated  to  E.  Slioer. 
He  afterwards  sold  the  land  to  Mrs.  Julia  Scott,  who  obtained  a 
monition  in  the  parish  of  Tensas  to  secure  her  title,  and  said 
monition  was  homologated  by  judgment  of  the  district  court  on 
the  twentieth  of  October,  1873,  from  which  judgment  an  appeal 
has  been  taken  by  certain  heirs  of  the  deceased,  on  the  ground 
that  said  succession  had  been  fraudulently  opened  in  the  parish  of 
Tensas,  when  it  was  well  known  that  it  had  been  opened  and  was 
being  administered  in  the  parish  of  Madison,  where  the  land  in 
question  was  situated,  before  its  being  subsequently  located  in  the 
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parish  of  Tensas,  in  consequence  of  a  change  of  boundaries  by 
virtue  of  an  act  of  the  Legislature. 
In  this  case,  Mrs.  Julia  Scott  seeks  by  a  monition  taken  out  in  the 
parishlof  Tensas  to  defeat  a  claim  set  up  against  her  in  the  district 
court  of  the  parish  of  Madison  for  the  very  tract  of  land  sought 
to  be  disencumbered  of  all  adverse  claims  by  the  monition.  To 
this  petitory  action  of  the  appellants  in  the  district  court  of  the 
parish  of  Madison,  Mrs.  Scott  had  answered,  and  when  this  suit 
was  in  progress  in  the  proper  court,  she  applied  for  a  monition  in 
anotfier  parish.  It  would  be  subversive  of  all  propriety  of  legal 
proceeding  if  Mrs.  Scott  could  by  a  flank  movement  of  this  sort 
conclude  the  rights  of  the  appellants  and  confirm  irrevocably  her 
title  to  the  land. 
The  appellants  are  not  therefore  affected  by  the  judgment  homolo- 
gating the  monition.  Their  judicial  demand,  claiming  to  be  the 
owner  of  the  land,  was  to  all  intents  and  purposes  as  effectual 
notice  to  Mrs.  Scott,  as  if  they  had  presented  themselves  in  the 
parish  of  Tensas  and  made  a  formal  opposition  to  the  monition. 

Mrs.  Julia  8eoU  and  Husband  v.  The  World,  285. 

MORTGAGE. 

1.  The  special  mortgage  given  by  the  natural  tntrix  of  the  plaintiffs 
in  1858  was  strictly  in  conformity  to  law,  and  the  tacit  mortgage 
sought  to  be  enforced  against  her  or  those  who  hold  under  her  was 
legally  extingalshed. 

It  is  well  settled  that  the  holder  of  property  under  recorded  titles, 

can  give  a  valid  mortgage  thereon  where  the  mortgagee  has  acted 

in  good  faith,  and  the  transaction  is  a  real  one,  regardless  of  the 

simulation  of  the  mortgageor's  title. 

Cora  and  Louisa  Brush  and  Husband  v.  Mrs,  Levinia  Jane  HamiU 

ton,  widow  of  B.  0.  Downes ;  O.  P.  Hebert  Inter uenor,  144. 

2.  The  interveners  have  not  in  this  case,  as  consignees,  acquired  a 
a  superior  right  to  the  cotton  shipped  by  them,  because  it  was  at- 
tached by  plaintiflls  before  the  bill  of  lading  was  delivered  to  said 
consignees. 

The  intervenors  had  no  lien  on  the  cotton  in  Mississippi  by  reason  of 
having  furnished  supplies  to  raise  it,  because  it  is  shown  that  such 
a  right  can  only  exist  in  Mississippi  by  virtue  of  a  contract  lien, 
dul|^  recorded  in  the  "  contract  lien  book,"  in  the  circuit  clerk's 
office,  and  no  such  contract  has  been  produced  by  them.  Having 
no  lien  for  Applies  on  the  cotton  in  Mississippi,  the  intervenors 
did  not  certainly  acquire  one  after  it  came  into  this  State. 
Delop  i&  Co,  V.  Windsor  d  Ba^idolph—8,  H  Kennedy  d  Co.^  In- 
tervenors, 185. 
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3.  A  obattel  mortgage  is  unknowo  to  our  law.  It  can  not  be  enforced 
in  this  State,  where  movables  are  not  sasceptible  of  being  mort- 
gaged. This  court  is  not  boond  by  the  comity  of  nations  to  en- 
force a  contract,  which,  if  made  here,  could  not  defeat  the  rights 
acquired  by  attachment  under  our  own  laws. 

The  position  taken  by  the  intervenors  that  they  are  the  owners  of 
the  cotton  and  therefore  entitled  to  its  proceeds^  contradicts  their 
judicial  admissions  in  their  petition  of  intervention,  and  therefore 
can  not  be  permitted.  Ibid. 

4.  The  main  question  in  this  case  is^  whether  a  plantation  haVingbeen 
sold  at  the  suit  of  the  first  mortgagee,  the  rights  of  subsequent  mort- 
gagees are  transferred  by  the  sale  to  the  proceeds — said  mortga- 
ges no  longer  subsisting.  The  decision  of  the  controversy  de- 
pends on  the  interpretation  to  be  given  to  a  clause  in  the  concordat 
between  certain  debtors  and  their  mortgage  creditors  of  superior 
and  inferior  rank. 

This  court  thinks  that  said  clause,  which  is  recited  at  full  length  in 
the  judgment,  did  not  bind  Mrs.  Crozat,  one  of  the  first  class  cred- 
itors, in  case  of  her  foreclosing  her  mortgage,  to  cause  the  prop- 
erty to  be  sold  at  one,  two  and  three  years,  for  the  reason  that  her 
mortgage  was  not  novated,  that  her  note  was  not  identified  with 
the  concordat,  and  that  she  could  not  proceed  under  it  to  enforce 
her  mortgage  rights.  Her  purpose,  in  becoming  a  party  to  the  con- 
cordat, was  simply  to  give  certain  debtors  an  opportunity  to  pay 
their  debts  to  their  creditors  by  suspending  the  enforcement  of  her 
mortgage  to  a  given  time,  provided  the  interest  on  her  claim  was 
punctually  paid.  The  failure  to  pay  this  iaterest,  which  was  made 
the  express  condition  of  her  agreement  to  the  delay,  released  her 
from  the  obligation  of  said  contract,  and  restored  her  to  her  full 
rights  under  her  own  act  of  mortgage. 

Mrs.  Crozat  did  not  expressly  consent  in  the  concordat,  to  enforce  her 
first  mortgage  under  the  stipulations  of  that  second  act,  and  it  is 
not  to  be  presumed  that  she  gave  up  more  of  her  rights  than  were 
clearly  and  distinctively  waived  or  relinquished.    This  act  is  to  be 
construed  liberally  in  her  favor,  as  no  one  is  presumed  to  give. 
She  had  therefore  the  right  to  seize  and  sell  as  she  did.    The  sale 
and  adjudication  to  the  plaintiif  having  been  legally  made,  and 
the  price  absorbed  by  the  first  and  second  mortgages,  those  cre- 
ated in  favor  of  the  third  mortgagees  are  properly  canceled,  and 
the  plaintiff  can  not  be  disturbed  in  the  rights  he  has  acquired. 
F,  B.  FleiUis  v.  OomoUdated  Association  of  the  PlatUers  of  Lou- 
isiana et  dls,,  223, 

5.  Article  2446  of  the  Revised  Civil  Code  provides  that  a  contract  of 
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sale  between  husband  and  wife  can  take  place  only  in  the  three 
cases  which  it  mentions. 

In  this  instance,  the  husband  and  wife  had  no  right  to  contract  in  the 
manner  attempted,  and  the  mortgage  sought  to  be  enforced  by 
executory  process  is  utterly  void* 

The  defendant  erroneously  contends  that^  as  a  third  holder  before 
the  mortgage  paper,  resulting  from  this  illegal  contract,  became 
due,  he  is  not  affected  by  said  nullity. 

The  act  of  mortgage  with  which  the  notes  were  identified  by  the 
official  paraph  of  the  notary,  showed  on  its  face  that  the  instru- 
ment was  a  contract  between  husband  and  wife,  made  in  con- 
travention of  law.  The  defendant,  therefore,  took  the  notes,  pre- 
sumably with  a  knowledge  of  the  incapacity  of  the  parties  to 
^  make  the  contract.  Besides,  a  mortgage  is  not  commercial  paper 
governed  by  the  rule  invoked  by  defendant. 
F.  8.  OnrneTy  Administrator  v.  Watson  Jf.  Oay  and  Sl^eriff,  375. 

In  183.5,  the  marriage  contract  between  Mrs.  Elizabeth  Martin  and 
John  Dawson,  which,  it  is  claimed,  contains  a  "constitution  of 
dowry,^*  was  recorded  in  the  book  of  donations  in  the  office  of  the 
recorder  of  mortgages  in  New  Orleans,  and  it  is  contended  that 
this  preserved  the  registry  of  the  wife's  mortgage  on  the  property 
of  her  husband,  and  gives  her  the  preference  to  the  proceeds  of 
his  property  over  the  other  plaintiffs  and  contestants  before  this 
court. 

Article  1541,  Code  of  1825,  is  invoked.  It  provides  that :  "When 
the  donation  comprehends  property  that  may  be  legally  mortgaged, 
the  act  of  donation,  as  well  as  the  act  of  acceptance,  whether  the 
acceptance  be  made  by  the  same  or  a  separate  act,  must  be  regis- 
tered within  the  time  prescribed  for  the  registry  of  mortgages,  on 
a  separate  book  for  that  purpose,  by  the  register  of  mortgages, 
which  book  shall  be  open  to  the  inspection  of  all  parties  requiring 
it." 

The  object  of  this  article  is  not  to  give  notice  of  the  wife's  mortgage 
upon  her  husband's  property  for  the  protection  of  her  dotal  or 
other  rights,  but  to  operate  as  notice  of  the  property  donated,  its 
status,  and  the  inability  of  the  donor,  probably,  or  his  creditors, 
to  in  any  manner  affect  said  property.  It  relates  only  to  the  prop- 
erty embraced  in  the  act  of  donation,  its  title  and  character. 

The  wife's  mortgage,  as  to  her  husband's  property,  existed  without 
the  registry,  but  when  the  system  of  this  class  of  mortgages  was 
changed,  registry  became  necessary,  and  some  of  the  modes  pre- 
scribed for  the  registry  of  the  various  kinds  of  mortgages  was  es- 
sential.   The  registry  of  the  marriage  contract,  in  this  instance, 
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not  being  ooe  of  the  modes  prescribed,  is  not  a  compliance  with 
the  law  on  the  aabject*  It  did  not  operate  or  preserve  a  mortgage 
before  the  first  of  January,  1870,  and  there  is  no  law  giving  it  such 
effect  since  that  date. 
Because  the  1  unction  of  the  mortgage  office  and  its  records  is  to 
preserve  Tuort gages,  it  does  not  follow  that  the  direction  to  record 
an  act  of  donation  in  a  book  of  donations  (conceding  the  marriage 
contract  in  this  instance  to  be  a  donation),  created  and  preserved 
a  mortgage  in  favor  of  the  donee — the  wife.  Mortgages,  to  be 
preserved  and  effective,  as  to  third  parties,  must  be  registered  in 
the  book  and  in  the  manner  prescribed  by  the  law  for  that  par- 
pose.  This  was  not  done  in  this  case. 
8ueces8ion  of  E,  OordeviolU  v.  John  Dawson.    Maria  Lowige  Eemy 

V.  The  same.    Mrs.  EUzaheih  MarUn  v.  The  same.    ConsoU' 

dated,  534. 

7.  This  suit  is  brought  on  a  judgment  in  which  the  original  obliga- 
tion was  merged.  In  the  authentic  act  by  which  the  defendant 
acquired  from  Byrne,  Vance  &  Co.,  his  title  to  the  real  estate  sub- 
ject to  the  plaintiff's  judicial  mortgage,  the  defendant  bound  faim- 
selt  expressly  to  pay  whatever  amount  Mitlioff,  the  plaintiff,  might 
recover  against  Byrne,  Vance  &  Co.,  in  a  suit  then  pending  and 
not  finally  determined.  Thus,  it  was  a  Qondition  of  the  sale  to 
Bohn,  that  he  should  pay  whatever  judgment,  if  any,  Mithoff 
should  obtain  in  the  court  of  last  resort.  Tlie  amount  of  such 
judgment,  if  finally  obtained  against  Byrne,  Vance  &  Co.,  was  to 
constitute  part  of  the  consideration  to  be  given  for  the  property 
by  Bohn. 

The  court  is  not  able  to  see  what  interest  or  right  the  defendant  can 
have  in  protracting  this  litigation  on  the  pretense  that  confederate 
money  was  the  basis  of  the  contract  originally  entered  into  be- 
tween Mithoff  and  Byrne,  Vance  &  Co.,  and  which  culminated  in 
a  judgment.  WilUam  Mithoff  v.  Auguste  Bohn,  566, 

8.  The  court  below  did  not  err  in  refusing  the  intervenor  the  prefer- 
ence which  she  asserts,  because  her  legal  mortgage  was  not  duly 
recorded  in  the  mortgage  office  prior  to  the  first  of  January,  1870. 
It  was  recorded  in  December,  1869,  in  the  book  of  donations  only. 

The  fact  that  in  the  month  of  March,  1871.  the  book  of  donations 
was -closed,  and  the  same  book  was  used  thereafter  as  a  mortgage 
book,  can  not  benefit  the  intervenor,  whose  mortgage  had  already 
perished  for  want  of  registry  in  the  mortgage  book. 

That  the  plaintaffb  had  knowledge  of  the  intervener's  tacit  mortgage 
is  of  no  consequence.  Under  numerous  decisions  of  this  court 
knowledge  is  not  equivalent  to  registry. 
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Article  123  of  the  State  constitation  doee  not  impair  the  obligations 
of  contract,  and  is  not  violative  of  the  constitation  of  the  United 
States. 
J?.  JRoehereau  dt  Oo.f  in  liquidation f  v.  D.  R.  Deluercix — On  third 
opposition  of  Mrs.  Stephanie  de  Liva/uda/is,  wife  of  D.  H,  Beta- 
croix,  584. 
9.   The  plaintiff  having  a  legal  mortgage  on  a  certain  piece  of  land 
at  the  time  of  its  being  given  to  her  by  her  hasband,  in  payment 
of  a  valid  debt  which  he  owed  to  her,  took  said  land  free  from 
defendant's  mortgage,  which  was  janior  to  her's,  and  which  she 
could  have  disregarded  in  enforcing  her  rights,  by  the  sale  of  said 
property,  without  giving  good  cause  of  complaint  to  said  junior 
mortgagee. 
Marie  JElodie  Ferret,  wife,  eto,  v.  Bernard  8anarens  and  Sheriff, 
593. 

10.  On  the  nineteenth  of  June,  1873,  P.  S.  Wiltz  obtained  from  the 
district  court  in  St.  Landry  an  order  of  seizure  and  sale  against  a 
certain  piece  of  property.  On  the  twenty-first,  notice  thereof  was 
served  on  the  plaintiff,  administratrix  of  the  estate  of  the  deceased 
owner  of  the  mortgaged  property,  and  the  seizure  was  made  on 
the  twenty-fourth  of  the  same  month,  a  keeper  was  put  in  posses- 
sion and  notice  of  the  seizure  served  on  the  plaintiff  and  adminis- 
tratrix. The  property  was  subsequently  sold  and  adjudicated  to 
.P.  S.  Wiltz  &  Co.  on  the  sixth  September,  1873. 

On  the  twenty-fourth  of  June,  1878,  the  probate  court  of  St.  Landry 
homologated  the  deliberations  of  a  meeting  of  the  creditors  of  the 
deceased  convoked  on  the  petition  of  the  administratrix,  and  h^d 
on  the  twentieth  of  June,  1873.  The  judgment  of  homologation 
ordered  the  sale  of  all  the  property  of  the  estate,  including  that  in 
dispute  here,  and  which  was  then  actually  in  the  jurisdiction  of 
the  district  court.  Under  this  order  the  said  property  was  acfjudi- 
cated  to  the  plaintiff  and  administratrix  on  the  thirty-first  of  July, 
1873; 

Held — That  the  mortgage  creditor  had  the  right  to  go  into  the  dis- 
trict court  to  have  the  mortgaged  property  sold.  That  court  hav- 
ing been  seized  of  jurisdiction  of  the  property,  the  order  of  the 
probate  court  was  ineffectual  to  divest  that  jurisdiction,  and  the 
sale  thereunder  to  the  defendants  and  appellants  was  not  the  sale 
of  the  property  of  another,  as  contended  by  the  plaintiff  and  ap- 
pellee. On  the  contrary,  the  sale  under  the  order  of  probate  con- 
veyed no  title. 

JuUe  GuUbeau,  widow,  ete.  v.  Fierre  8.  Wiltz  et  ais.,  600. 

11.  As  a  general  rule  the  sale  of  property  by  the  probate  court  trans- 
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fen  the  mortgage  from  the  thing  sold  to  the  proceeds  in  the  hands 
of  the  administrator,  bat  this  applies  only  to  the  sale  of  the  prop- 
erty of  tbe  deceased.  In  the  case  at  bar,  at  least  one-half  of  tbe 
mortgaged  property  belonged  to  the  defendant,  the  surviving  hus- 
band, and  the  valae  of  this  half  exceeds  the  amount  of  the  mort- 
gage of  the  third  opponent.  The  sale  of  defendant's  property  by 
the  probate  court  certainly  did  not  raise  the  mortgage  of  the  third 
opponent  thereon. 

W,  W,  Harper  v.  E»  Linman — Neith  Lodge,  Third  Cpponentf  690. 
See  Promissory  Notes,  No.  21 — Brooks  v.  Mrs.  Stewart  and 

Huahandf  714. 
See  Laws  and  Statutes,  No.  22 — Micou  et  al,  v.  Benjamin  and 

Bay,  718. 
See  Homestead,  No.  1 — Fuqua  v.  Ohaffe  dt  Bro.,  148, 
See  Seizures  and  Sales,  6,  7 — Ohaffraix  dk  Agar  v.  Faokardi 

et  aU.,  172. 
See  Seizures  and  Sales,  No.  11 — BUey  v.  Gondran,  294. 
See  Seizures  and  Sales,  No.  14 — O'Hara  v.  Folwell,  370. 
See  Bonds,  No.  10, 11 — Clements  v.  Biossat  et  als,,  243. 
See  Bonds,  No.  15 — Parker  v.  Bernard^  275. 
See  Husband  and  Wife,  No.  IZ—Lomsa  Beich  v.  Bosselin  et 

als.,  418. 
See  Jntervenor,  No.  6 — Webb  v.  Keller,  596. 

NEGOTIORUM  GESTOR. 

See  Administrator,  No.  19 — Bentg  et  als,  v.  Oole,  623. 

NEW  ORLEANS. 

1.  According  to  the  twenty-fourth  section  of  tbe  present  charter  of 
tbe  city  of  New  Orleans,  when  one-fourth  of  the  front  proprietors 
petition  for  the  banquetting  of  the  sidewalks,  if  a  majority  of  the 
front  proprietors  along  said  streets  fail  to  object  to  the  request  of 
the  said  petitioners  by  a  written  petition  addressed  to  the  Council, 
they  are  presumed  to  have  assented  to  the  demand  of  the  petition, 
and  tbey  should  be  bound  by  a  contract  entered  into  in  accordance 
witli  said  petition,  to  make  the  banquettes  which  they  were  legally 
bound  to  make. 
Tbe  evidence  showing  that  the  work  was  well  done  and  that  the 
price  cbarged  was  reasonable,  it  would  be  repugnant  to  every 
principle  of  law  and  equity  to  permit  the  plaintiffs  to  enrich  them- 
selves at  the  expense  of  others. 
The  law,  when  it  speaks  of  one-fourth  of  the  proprietors  upon  whose 
petition  the  City  Council  is  to  act,  refers  to  the  owners  of  prop- 
erty fronting  on  the  portion  of  the  street  to  be  paved,  and  in  whose 
front  the  banquetting  is  to  be  made. 
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The  constitutional  objection  to  the  twenty-foarth  section  of  the  city 
charter,  on  the  alleged  ground  that  it  imposes  a  tax  which  is  not 
equal  and  uniform,  is  not  well  taken.    The  court  does  not  under- 
stand that  any  tax  is  imposed  by  said  section,  in  the  technical 
sense  of  the  word.    It  merely  requires  each  proprietor  to  pay  for 
his  banquettes,  and  authorizes  them  to  indicate  when  the  ban- 
quettes shall  be  made  and  the  character  thereof  j  and,  in  doing 
this,    the    Legislature    does    not  violate    any  provision  of  the 
constitution. 
Hermann  Daniel  et  ale,  v.  City  of  New  Orleans,  Page  dt  Co,  et  afo.,  1. 
2.  The  purport  of  all  the  regulations  made  in  relation  to  the  matter 
of  drainage  into  the  Carondelet  Canal  and  the  Bayou  St.  John, 
from  the  act  of  the  Legislature  of  March  10,  1858,  appears  to  be, 
that  the  city  was  prohibited  from  such  drainage ;  or,  if  persisted 
in,  that  it  should  indemnify  parties  injured  thereby — such  indem- 
nity to  be  ascertained  by  experts  as  damages.    A  report  of  such 
experts  fixed  the  sum  of  $500  per  month  in  favor  of  the  relator 
after  the  first  of  July,  1869,  so  long  as  such  drainage  should  continue. 
The  decision  of  this  Court  rendered  in  March,  1871,  while  the  city 
was  still  draining  into  the  Bayou  St.  John,  limited  the  liability  of 
the  city  to  pay  $500  per  month  to  the  relator,  for  this  draining 
privilege,  to  the  end  of  his  lease,  which  expires  in  April,  1878. 
But  that  decree  certainly  did  not  bind  the  city  to  continue  to  drain 
into  the  Bayou  St.  John  until  the  expiration  of  the  relator's  lease, 
whether  it  thought  proper  to  do  so  or  not.    It  was  not  bound  to 
pay  for  a  privilege  after  ceasing  to  use  it  and  after  having  aban- 
doned it  in  March  or  April,  1873,  paying  the  relator  up  to  that  time. 
The  swamp  back  of  the  city  is  a  natural  reservoir  which,  in  its  turn, 
sends  all  its  waters  into  the  lake  beyond,  and  if  from  natural 
causes  any  of  those  waters  on  their  way  to  the  lake  are  thrown 
back,  so  that  through  certain  outlets  connected  with  the  bayou, 
which  the  plaintifi*  himself  can  readily  close,  a  portion  of  the 
swamp  water,  freed  from  smell  and  noxious  matters,  for  a  limited 
period  of  time  finds  its  way  into  the  bayou,  that  state  of  things 
can  not  be  called  drainage  by  the  city  into  the  bayou. 
State  ex  rel.  Lonis  Gagnet  v.  Administraiar  of  Public  Accounts,  336. 
3.  The  permission  to  erect  a  platform  scales  with  a  covering  at  the 
coal  landing  in  the  Second  District,  city  of  New  Orleans,  was 
granted  to  the  plaintiffs  by  resolution  of  the  City  Council  on  the 
eighteenth  of  June,  1872,  provided   *'  that  this  permission  be 
revokable  at  the  pleasure  of  the  council."    The  plaintiffs  pray  for 
an  injunction  to  prevent  the  city  from  removing  the  platform  and 
covering  erected  over  it,  and  also  sue  for  damages.    After  the  trial 
in  the  court  below,  and  after  an  appeal  had  been  taken  and  the 
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liability  of  defendants.  But  it  happens  that  the  plaintiff  paid  ont 
its  money  on  the  faith  of  the  deposit  of  the  forged  checks,  at  least 
one  honr  and  a  half  before  the  defendants  gave  the  certification, 
or  even  had  knowledge  of  the  existence  of  the  forged  checks.  The 
loss  therefore  was  not  the  consequence  of  the  certificate. 
The  plaintiff,  holder  of  the  forged  checks,  was  promptly  notified  of 
the  forging,  as  soon  as  discovered,  and  within  six  hours  after  the 
certification.  Whether  or  not  the  plaintiff  would  have  succeeded 
in  capturing  Clayton,  Williams  &  Co.,  the  forgers^  and  would  have 
recovered  the  money,  if  the  defendants  had  detected  the  forgery 
as  soon  as  the  checks  were  presented  for  certification,  is  not  estab- 
lished with  sufficient  certainty  to  enable  the  plaintiff  to  recover, 
assuming  that  to  be  a  good  ground  for  recovering  judgment,  of 
which  no  opinion  is  expressed. 
Louisiana  State  Bank  v.  Hibernia  Bank  and  Geitnania  National 
Bank,  399. 

3.  The  defendant  removed  to  the  city  of  New  Orleans  a  certain  saw 
mill,  engine  and  other  fixtures,  from  mortgaged  premises  on  which 
they  stood.  For  which  removal  he  is  sued  in  damages  by  the 
plaintiff,  who  claims  that  he.  holds  on  the  tract  of  land  to  which 
they  were  attached  a  vendor's  privilege  and  special  mortgage. 

The  removal  was  effected  under  the  written  authority  of  one  of  the 
owners  of  the  property.  Some  time  afterwards,  said  sawmill,  en- 
gine and  fixtures  were  purchased  by  the  defendant,  who  had  re- 
moved them  in  the  manner  above  stated. 

At  the  time  of  the  sale  to  defendant,  said  objects  were  movable 
property  and  in  no  way  affected  by  the  mortgage. 

The  fact  that  the  defendant  was  employed  by  the  owner  to  remove 

the  property,  created  no  legal  obligation  against  him  in  favor  of 

the  mortgage  orediror,  nor  did  his  purchase  of  it  subsequently 

have  that  effect. 

M.  H,    Meyer  v.  A,  Frederick,  537. 

4.  At  a  public  sale  made  for  the  purpose  of  partition,  the  plaintiff,  a 
possessor  in  bad  faith,  became  the  adjudicatee  of  two  tracts,  in- 
cluding the  very  land  which  he  had  possesssd  during  twenty  years, 
and  which  he  had  highly  improved  by  clearing  and  otherwise. 

Although  the  plaintiff  has  not  been  actually  dispossessed,  yet,  as  a 
question  of  law,  such  has  been  the  effect  of  the  sale  and  abjudi- 
cation. In  matter  of  eviction  it  is  a  well  settled  doctrine  that  ac- 
tual dispossession  is  not  always  required.  A  purchaser  may  be 
evicted,  although  he  continues  in  possession  of  the  property,  if 
that  possession  be  under  a  different  title,  as  for  instance,  if  the 
vendee  should  subsequently  hold  under  the  true  owner. 
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The  Bame  principle  may  be  laid  down  with  regard  to  the  poBsessor 
in  good  or  bad  faith,  whose  works  and  constructions  have  been 
kept  by  the  owuer  of  the  soil.  Whether  the  latter  appropriates 
them  to  his  own  individual  use,  or  alienates  them  to  the  person  to 
whom  he  owes  the  reimbursement,  or  to  any  one  else,  the  case  is 
the  same.  In  the  first  and  third  hypothesis  he  retains  or  transfers 
that  which  is  but  conditionally  his  property }  and,  in  the  second, 
he  transfers  to  the  owner  his  own  property  ;  in  the  latter,  the  ob- 
ligation to  reimburse  or  refund  can  not  be  doubted. 

The  obligation  of  the  defendants  in  this  case  is  to  pay  the  value  of 
the  materials  and  the  price  of  the  workmanship,  without  regard 
to  the  increase  or  decrease  in  the  value  of  the  soil.  As  tbe  build- 
ings were  the  plaintiff's  property,  the  defendants'  claim  for  their 
rent  is  unfounded. 

The  defendants'  other  claim  for  the  rent  of  the  land  is  also  un- 
founded. The  case  is  not  one  of  letting  and  hiring.  The  claim  is 
one  in  the  nature  of  damages  for  the  wrongful  detention  of  prop- 
erty, and  although  the  tresspasser  is  not  allowed  to  prefer  a  claim 
for  the  enhanced  value  of  the  soil,  attributable  to  his  improvments, 
yet  in  the  admeasurement  of  damages,  to  which  he  is  subject,  the 
benefit  derived  from  such  improvements  becomes  an  important 
element. 

The  defendants,  Wright,  Williams  &  Co.,  contend  that,  previously 
to  the  partiton  sale,  they  had  parted  with  their  interest  in  these 
lands.  The  answer  to  this  is,  that  the  partition  suit  was  carried  in 
their  own  name  and  for  their  individual  benefit. 

Milton  Wilson  v.  J.  P.  Benjamin,  et  aU,  587. 

5.  The  presumption  is  that  every  one,  capable  of  contracting,  knows 
what  an  obligation  is  which  he  signs,  and  he  cannot  be  relieved 
from  the  effects  of  his  act  by  showing  that  he  does  not  understand 
the  language  in  which  the  obligation  is  written. 

Vin^ient  Boagni  v.  Yi^tor  Fouchy,  594. 

6.  The  ruling  in  this  case  of  the  court  a  qua,  permitting  the  introduc- 
tion of  parol  proof  that  one  McMichael  never  owned  the  property 
in  dispute,  and  that  Spiller  did,  was  clearly  wrong. 

McMichael  having  bold  the  property  in  dispute  to  French,  and  re- 
ceived one  thousand  dollars  cash  in  consideration  for  it,  executed 
his  bond  for  title,  and  French,  taking  possession  of  it,  expended 
eight  hundred  dollars  in  repairs.  There  was  no  obligation  resting 
upon  McMichael  further  than  to  execute  a  deed  when  called  upon. 
The  property  belonged  to  French  to  all  intents  and  purposes,  and 
whether  McMichael  objected  or  not  to  the  subsequent  probate  sale 
of  the  property,  as  part  of  the  estate  of  one  Nancy  Spiller,  did 
57 
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liability  of  defeudante.  Bat  it  happens  that  the  plaintiff  paid  out 
its  money  on  the  faith  of  the  deposit  of  the  forged  checks,  at  least 
one  hour  and  a  half  before  the  defendants  gave  the  certification, 
or  even  had  knowledge  of  the  existence  of  the  forged  checks.  The 
loss  therefore  was  not  the  conseqaence  of  the  certificate. 
The  plaintiff,  holder  of  the  forged  checksi  was  promptly  notified  of 
the  forging,  as  soon  as  discovered,  and  within  six  hoars  after  the 
certification.  Whether  or  not  the  plaintiff  woald  have  sncceeded 
in  cap  taring  Clayton,  Williams  &  Co.,  the  forgers,  and  would  have 
recovered  the  money,  if  the  defendants  had  detected  the  forgery 
as  soon  as  the  checks  were  presented  for  certification,  is  not  estab* 
lished  with  sufficient  certainty  to  enable  the  plaintiff  to  recover, 
assuming  that  to  be  a  good  ground  for  recovering  judgment,  of 
which  no  opinion  is  expressed. 
Louisiana  State  Bank  v.  Hibernia  Bank  and  Germania  National 
Bank,  399. 

3.  The  defendant  removed  to  the  city  of  New  Orleans  a  certain  saw 
mill,  engine  and  other  fixtures,  from  mortgaged  premises  on  which 
they  stood.  For  which  removal  he  is  sued  in  damages  by  the 
plaintiff,  who  claims  that  he.  holds  on  the  tract  of  land  to  which 
they  were  attached  a  vendor's  privilege  and  special  mortgage. 

The  removal  was  effected  under  the  written  authority  of  one  of  the 
owners  of  the  property.  Some  time  afterwards,  said  sawmill,  en- 
gine and  fixtures  were  purchased  by  the  defendant,  who  had  re- 
moved them  in  the  manner  above  stated. 

At  the  time  of  the  sale  to  defendant,  said  objects  were  movable 
property  and  in  no  way  affected  by  the  mortgage. 

The  fact  that  the  defendant  was  employed  by  the  owner  to  remove 

the  property,  created  no  legal  obligation  against  him  in  favor  of 

the  mortgage  orediror,  nor  did  his  purchase  of  it  subsequently 

have  that  effect. 

M,  ff,    Meyer  v.  A,  Frederick,  537. 

4.  At  a  public  sale  made  for  the  purpose  of  partition,  the  plaintiff,  a 
possessor  in  bad  faith,  became  the  adjudicatee  of  two  tracts,  in- 
cluding the  very  land  which  he  had  possesssd  during  twenty  years, 
and  which  he  had  highly  improved  by  clearing  and  otherwise. 

Although  the  plaintiff  has  not  been  actually  dispossessed,  yet,  as  a 
question  of  law,  such  has  been  the  effect  of  the  sale  and  a^jadi- 
cation.  In  matter  of  eviction  it  is  a  well  settled  doctrine  that  ac- 
tual dispossession  is  not  always  required.  A  purchaser  may  be 
evicted,  although  he  continues  in  possession  of  the  property,  if 
that  possession  be  under  a  different  title,  as  for  instance,  if  the 
vendee  should  subsequently  hold  under  the  true  owner. 
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The  same  principle  may  be  laid  down  with  regard  to  the  possesBor 
in  good  or  bad  faith,  whose  works  and  constrnctions  have  been 
kept  by  the  owner  of  the  soil.  Whether  the  latter  appropriates 
them  to  his  own  individual  nse,  or  alienates  them  to  the  person  to 
whom  he  owes  the  reimbursement,  or  to  any  one  else,  the  case  is 
the  same.  In  the  first  and  third  hypothesis  he  retains  or  transfers 
that  which  is  bat  conditionally  his  property ;  and,  in  the  second, 
he  transfers  to  the  owner  his  own  property  ;  in  the  latter,  the  ob- 
ligation to  reimburse  or  refund  can  not  be  doubted. 

The  obligation  of  the  defendants  in  this  case  is  to  pay  the  value  of 
the  materials  and  the  price  of  the  workmanship,  without  regard 
to  the  increase  or  decrease  in  the  value  of  the  soil.  As  the  build- 
ings were  the  plaintiff's  property,  the  defendants'  claim  for  their 
rent  is  unfounded. 

The  defendants'  other  claim  for  the  rent  of  the  land  is  also  un- 
founded. The  case  is  not  one  of  letting  and  hiring.  The  claim  is 
one  in  the  nature  of  damages  for  the  wrongful  detention  of  prop- 
erty, and  although  the  tresspasser  is  not  allowed  to  prefer  a  claim 
for  the  enhanced  value  of  the  soil,  attributable  to  his  improvments, 
yet  in  the  admeasurement  of  damages,  to  which  he  is  subject,  the 
benefit  derived  from  such  improvements  becomes  an  important 
element. 

The  defendants,  Wright,  Williams  &  Co.,  contend  that,  previously 
to  the  partiton  sale,  they  had  parted  with  their  interest  in  these 
lands.  The  answer  to  this  is,  that  the  partition  suit  was  carried  in 
their  own  name  and  for  their  individual  benefit. 

Milton  Wilson  v.  J.  P.  Benjamin,  et  als,  587. 

5.  The  presumption  is  that  every  one,  capable  of  contracting,  knows 
what  an  obligation  is  which  he  signs,  and  he  cannot  be  relieved 
from  the  effects  of  his  act  by  showing  that  he  does  not  understand 
the  language  in  which  the  obligation  is  written. 

Vincent  Boagni  v.  Yictor  Fouchy^  594. 

6.  The  ruling  in  this  case  of  the  court  a  qua,  permitting  the  introduc- 
tion of  parol  proof  that  one  McMichael  never  owned  the  property 
in  dispute,  and  that  Spiller  did,  was  clearly  wrong. 

McMichael  having  bold  the  property  in  dispute  to  French,  and  re- 
ceived one  thousand  dollars  cash  in  consideration  for  it,  executed 
his  bond  for  title,  and  French,  taking  possession  of  it,  expended 
eight  hundred  dollars  in  repairs.  There  was  no  obligation  resting 
upon  McMichael  further  than  to  execute  a  deed  when  called  upon. 
The  property  belonged  to  French  to  all  intents  and  purposes,  and 
whether  McMichael  objected  or  not  to  the  subsequent  probate  sale 
of  the  property,  as  part  of  the  estate  of  one  Nancy  SpiUer,  did 
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not  in  any  manner  affect  the  rights  of  French.  Norris  bought  the 
property  as  belonging  to  said  estate,  and  Bach  bought  it  from  Nor- 
ris. After  these  transactions,  French  sued  McMichael  on  his  title 
bond,  and  cited  both  Bach  and  Norris  as  parties; 
Held — That  Bach  had  made  himself  liable,  under  the  circumstances 
of  the  case,  for  the  value  of  the  rent  of  the  property  from  the  date 
of  the  service  of  the  citation  upon  him  in  the  suit  of  Fi*ench 
against  McMichael. 

Mrs,  Louisa  French,  JSxecutrix  v.  John  Jf.  Btieh  ei  oZ.,  371. 

7.  Michel,  one  of  the  defendants,  in  paying  to  Marchaud,  the  holder 
of  his  negotiable  note  acquired  before  maturity,  did,  voluntarily^ 
only  what  Marchand  could  have  compelled  him  to  do }  and  the 
plaintiff,  who  was  defrauded  of  said  note  by  his  brokers,  has  no 
right  to  demand  from  him  payment  a  second  time.  His  recourse  is 
against  his  unfaithful  agents. 

When  one  of  two  innocent  persons  must  suffer,  he  whose  act  contri- 
buted to  the  loss  must  suffer  rather  than  the  other,  who  only  dis- 
charged a  legal  obligation. 
Jules  A,  Floratf  Tutor j  v.  Alfred  Marehand  and  M,  F,  Michel  in 
solidOf  741. 

8.  The  defendants,  merchants  in  New  Orleans,  were  instructed  to 
sell  cotton  and  send  the  money  to  care  of  W.  W.  Robertson, 
Glencoe,  Mississippi,  by  the  steamer  Belle  Lee.  Defendants  put 
the  money  in  a  package  directed  as  advised,  and  sent  it  by  one  of 
their  clerks  to  be  put  on  board  the  Belle  Lee,  then  at  the  wharf 
in  New  Orleans,  and  about  to  leave  port.  Within  a  short  distance 
of  the  boat  the  clerk  was  knocked  down,  and  robbed,  while  in  an 
insensible  condition,  of  the  money  and  his  gold  watch.  No  recov- 
ery was  ever  made  of  the  money ; 

Held — That,  under  the  circnmstances  of  the  case,  the  defendants 

should  sustain  the  loss,  because  the  money  was  in  their  custody 

and  under  their  control  when  the  robbery  occurred.    It  was  out  of 

the  plaintiffs  power  to  prevent  the  act  of  the  robber. 

Parker  <&  Co.,  for  the  use  of  etc.  v.  J.  P.  Harrison,  Son  d- 

Co.,  751. 

9.  Where  plaintiffs  alleged  that  the  first  adjudication  of  a  certain 
market  vested  in  them  the  title  to  collect  the  revenues  of  said 
market,  and  that  when,  in  defiance  of  this  adjudication,  the  con- 
troller of  the  city  of  New  Orleans  sold  it  anew,  and  received 
$2500  more  than  their  bid,  this  sum  of  $2500  belonged  to  them ; 

Held — That  by  the  terms  of  the  sale,  the  city  authorities  had  reserved 
the  right  to  reject  any  or  all  bids.  The  second  adjudication  was 
a  rejection  of  the  first  bid,  and  as  this  second  a<]yudioation  was 
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ratified  by  the  council,  it  follows  that  the  plaintiffs'  claim  for  the 
difference  between  the  first  and  second  abjudications  can  not  be 
maintained. 

Bait  dt  Michel  v.  The  City  of  New  Orleans  et  ah,  754. 
See  Bills  and  Promissory  Notes,  No.  25 — Commercial  Press 

V.  Crescent  City  National  Bank,  744. 
See  Bonds,  No.  4 — Edward  Conery  v.  Cannon  et  ah,  123. 
See  Insurance,  No.  3 — Hardee  v.  St.  Louis  Mutual  Insurance 

Company,  242. 
See  Sheriff,  No.  2 — Oay  v,  Lejeune  et  als.,  250. 
See  Insurance,  No.   12 — Carroll   dt  Co,  v.  Jaolcson  Railroad 
Company,  447. 

OFFICE  AND  OFFICERS. 

1.  This  case  is  not  one  in  which  the  district  attorney,  acting  as  par- 
parish  attorney,  can  claim  under  section  2761  R.  S.,  "a  fee  of  five 
per  cent,  on  the  amount,  for  defending*'  the  said  suit,  as  no 
amount  was  claimed  or  actually  involved  therein. 

It  is  manifest  that  the  above  mentioned  section  contemplates  some 
services  to  be  rendered  for  which  the  salary — the  minimum  of 
which  is  fixed — should  be  a  compensation,  and  it  provides  only 
for  commissions  when  there  is  a  suit  by  or  against  the  parish  for 
an  amount  on  which  the  commissions  can  be  assessed. 

Josiah  Fisk  v.  Police  Jury,  Parish  of  Jefferson,  Left  Bank,  20. 

2.  The  city  of  New  Orleans,  like  any  other  plaintiff,  has  the  right  to 
control  its  own  judgments  and  fieri  facias,  and  had  the  right  to 
cause  those  issued  in  these  cases  to  be  set  aside,  but  by  so  doing, 
it  could  not  deprive  the  clerk,  who  had  properly  performed  his 
duties,  of  his  legitimate  costs. 

The  objection  made  to  his  being  paid,  because,  instead  of  turning 
over  the  fieri  facias  to  the  city  attorney,  as  directed,  he  gave  them 
to  the  sheriff,  is  not  well  founded. 

The  clerk,  at  the  time  wafe  surrounded  by  a  hostile  body  of  men  and 
driven  by  force  out  of  the  office  to  which  he  was  by  law  entitled ; 
under  these  circumstances,  the  court  does  not  consider  that,  be- 
cause the  fieri  facials  were  sent  to  the  sheriff's  office  at  such  a 
moment  of  tumult,  for  safe  keeping,  the  clerk  deprived  himself  of 
the  right  to  claim  the  legal  price  of  his  work. 
Ihomas  Lynne  v.  City  of  New  Orleans ^  and  E,  T.  Manning  v.  th^ 
same,    (Consolidated),  48. 

3.  Where  ic  was  contended  that,  in  a  former  proceeding  before  this 
court,  while  acting  as  clerk,  of  the  Eighth  District  Court,  Man- 
ning was  published  in  this  court  for  a  contempt  of  its  authority, 
and  therefore  that  he  had  been  recognized  as  clerk  of  said  Eighth 
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District  Court,  from  which  it  follows  that,  having  been  recognized 
then,  he  must  be  recognized  now; 
Held — That  this  court  takes  oases  as  they  are  found  and  decides 
them  upon  the  pleadings  by  which  they  are  presented.  In  the 
proceeding  referred  to,  Manning's  right  to  office  waa  not  contested; 
in  this  case  it  is  expressly  put  at  issue.  This  court  is  therefore 
forced  to  declare  whether  he  was,  or  not,  entitled  to  the  office 
when  he  took  possession  of  it,  and  when  the  services  for  which  he 
claims  payment  were  made.  Ibid. 

4.  The  Attorney  General  has  the  right  to  c|esigi)ate  an  attorney  at 
law  to  assist  the  attorney  for  the  State,  or  to  prosecute  alone  in 
certain  cases.  State  of  Louisiana  v.  6r.  JRussell,  68. 

5.  The  instrument  objected  to  is  a  certified  transcript  of  the  tax  col- 
lector's account  in  the  Auditor's  books  and  not  a  certificate  merely 
of  facts. 

It  was  the  duty  of  the  Auditor,  a  sworn  officer  of  the  State,  to  keep 
an  account  with  the  said  tax  collector  and  charge  the  latter  with 
items  of  defalcation,  and  he  is  authorized  by  law  to  give  certifi- 
cates of  the  contents  of  such  books  and  of  the  records  of  his  office 
under  his  official  seal. 

Citizens^  Bank  of  Louisiana  v.  Clarence  L.  James,  268. 

6.  This  is  a  contest  for  office.  The  appeal  should  have  been  made 
returnable  within  ten  days  after  the  judgment.  The  appeal 
granted  by  the  District  Court  was  incorrectly  made  returnable  on 
the  second  Monday  of  February,  and  when  the  error  was  discov- 
ered the  appellant  had  a  proper  return  day  fixed  according  to  law. 
The  motion  to  dismiss  the  appeal  can  not  prevail. 

Plaintiff,  alleging  to  be  the  sheriff  for  the  parish  of  Madison,  injoined 
defendant  from  acting  or  assuming  to  act  as  sheriff,  from  possess- 
ing or  attempting  to  possess  the  books,  papers,  and  archives  of 
the  said  office,  and  from  intruding  or  attempting  to  intrude  himself 
therein.  The  defendant  excepted  to  the  form  of  rction,  averring 
that  it  should  have  been  brought  under  the  intrusion  act  and  in 
the  name  of  the  State  and  the  proper  law  officer  of  the  State. 
The  exception  is  well  taken  and  should  have  been  maintained. 
The  injunction  must  be  dissolved. 

Enos  M,  Cramer  v.  Alexander  V.  Brown,  272. 

7.  The  peremptory  exception  to  the  right  of  the  relator  to  maintain 
this  action  on  the  ground  that  the  intrusion  act  under  which  this 
suit  is  brought  is  repealed  by  the  special  act  of  1873,  entitled  *'An 
Act  to  regulate  proceedings  in  contestations  between  persons 
claiming  a  judicial  office,"  approved  March  5, 1873,  is  not  well 
taken. 
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There  is  no  coDflict  between  the  essential  provisions  of  the  two  acts; 
the  only  points  of  difference  are  that  the  later  act  is  of  a  less  gen- 
eral application  and  the  proceedings  under  it  of  a  more  summary 
character.  According  to  the  return  of  both  Returning  Boards  for 
the  election  held  in  November,  1872,  the  defendant  was  defeated. 
It  is  clear  that  the  defense  is  without  merit. 

State  ex  rel,  P.  P.  Oarroll  v.  Philogene  Jorda,  374r 

8.  The  authority  of  the  Governor  to  remove  a  tax  collector  and  ap« 

point  a  successor,  has  been  expressly  recognized  by  this  court  in 
the  cases  of  Dougherty  and  of  Dayrus,  25  An.  No  reasons  can  be 
seen  for  reversing  these  decisions. 

State  of  Louisiana  ex  rel,  D.  A.  Weber  v.  O,  L,  Fisher ,  537. 

9.  The  relator,  in  this  ease,  was  duly  elected  or  *  appointed  to  the 
office  he  claims  on  the  second  of  December,  1872,  in  the  only  man- 
ner ttien  known  to  the  law.  The  act  of  the  Legislature  of  March 
9,  1874,  changing  the  mode  of  appointment,  can  not  be  construed 
so  as  to  make  it  retroactive.  It  must  be  understood  t  >  apply  to 
parishes  where  appointments  to  that  office  had  not  been  made  by 
the  police  juries,  or  where  vacancies  existed. 

In  this  instance  the  office  of  district  attorney  pro  tempore  had  been 
filled,  and  the  incumbent's  term  of  office  had  not  expired.  The 
act  of  March  9, 1874,  does  not  abolish  the  office  of  district  attorney 
pro  tempore,  but  only  alters  the  mode  of  appointing  to  that  office. 
State  ex  rel.  L.  P.  Claiborne  v.  Charles  Farlange,  548. 
10.  The  absence  of  the  Governor  from  the  State  for  a  few  hours,  or  a 
few  days,  croates  no  vacancy  in  the  office,  and  does  not  authorize 
the  assumption  of  the  duties,  prerogatives  and  emoluments  thereof 
by  the  Lieutenant  Governor  during  said  absence.  It  must  be, 
under  a  proper  construction  of  article  53  of  the  constitution,  such 
an  inability  to  discharge  the  duties  of  the  office,  as  well  as  such 
absence  trom  the  State  as  would  affect  injuriously  the  public 
interest.  \ 

It  is  manifest  that  the  absence  of  the  Governor  from  the  State  is  to 
be  ascertained  on  some  proof  accessible  to  the  public,  from  which 
they  may  with  certainty  derive  the  knowledge  as  to  who  is  author- 
ized to  act  as  Governor  of  the  State.  There  being  no  provision 
of  law  for  the  mode  in  which  the  Governor  is  to  manifest  to  the 
public  his  absence  from  the  State,  it  is  necessarily  left  to  his  dis- 
cretion, subject  to  hid  responsibility  to  the  people. 

This  court  does  not  think  that  it  was  ever  contemplated  that  the 
movements  of  the  Governor  should  be  watched,  with  the  view 
that  the  Lieutenant  Governor  or  Speaker  of  the  House  of  Repre- 
sentatives should  slip  into  his  seat  the  moment  he  stepped  across 
the  borders  of  the  State. 
State  of  Louisiana  ex  rel.  H.  C.  Warmoth  v.  James  Oraham,  Au- 
ditor, 56S. 
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11.  In  tbis  snit  ander  the  intrasioo  into  office  act,  the  clear  explicit 
language  of  the  twelfth  section  of  the  act  of  the  Legislature  of  the 
twenty- first  of  March,  1874,  declaring  that  the  mayor  of  the  town 
of  Homer  shall  receive  a  salary  of  five  hundred  dollars  a  year, 
with  no  other  fees  or  emoluments  of  office,  and  the  otlier  portion 
of  said  statute  authorizing  the  mayor  to  act  as  justice  of  the  peace, 
can  not,  under  the  allegation  that  as  justice  of  the  peace,  he  is 
entitled  to  fees,  be  so  construed  as  to  give  jurisdiction  of  the  case 
to  the  district  court. 

State  ex  rel.  L.  A.  Camiieh  v.  S.  B,  Biehardean,  631. 
See  Bonds,  No.  11 — Brigham  v.  Bussey  et  aL,  676. 
See  Laws  and  Statutes,  No.  2 — Master  and  Wardene  of  the 

Port  of  New  Orleane  v.  B.  W.  Foster,  105. 
See  Hand  am  OS,  No.  4,  5 — State  of  Louisiana  ex  rel.  Merle  v. 

BubucUtj  127. 
See  Taxes  and  Tax  Collectors,  Nos.  7,  8,  9 — Simmons  and 

Leroy  v.  Boullt,  277. 
See  Sheriff,  No.  5 — Adams  v.  Dinkgrave,  626. 
PARTNERSHIP. 

See  Succession,  No.  2 — Netter  v.  Herman  d  Levy,  458. 
See  Action,  No.  12 — Mangrum  v.  Norsworihy,  640. 
PARTITION. 

1.  The  objection  that  the  partition  among  certain  heirs  is  void,  on 
ground  that  it  was  not  evidenced  by  a  written  act,  is  unsound, 
when  they  went  into  possession  and  were  permitted  to  prove  by 
by  parol  the  division  or  partition. 

If  it  be  granted  that  a  partition  is  virtually  a  sale  of  each  heir  to  the 
others,  of  his  share  in  in  division  for  the  sole  ownership  of  the 
particular  part  assigned  to  him,  still,  like  a  sale,  it  can  be  proved 
by  parol  evidence,  if  it  is  received,  as  in  this  case,  without  objec- 
tion. 

John  TT.  Johnston  v.  Qustavus  and  BypoUte  Lahat,  159. 

2.  The  partition  of  succession  property,  real  and  personal,  can  be 
considered  a  no  more  solemn  act  than  the  transfer  of  real  proper- 
ty, which  may  be  proved  by  propounding  interrogatories,  as  was 
done  in  this  case.  Therefore  the  exception  to  the  interrogatories 
was  not  well  taken,  on  the  ground  that  no  act  of  partition  can  be 
proven  under  the  law,  except  by  a  written  act  of  partition  signed 
and  executed  by  the  parties  thereto. 

A.  L,  Qnsman  et  als.  v.  Mrs.  Zulme  E,  Hearsey  and  Husband,  251. . 

3.  The  motion  to  strike  out  certain  specified  portions  of  defendant's 
answers,  as  being  irrelevant  and  contradictory,  can  not  be  main- 
tained.   The  object  of  the  interrogatories  was  to  prove  a  partition 
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by  the  mutual  consent  of  all  the  heirs,  and  to  establish  the  con- 
sent of  the  respondent  thereto.  She  certainly  had  the  right  to 
state  all  the  conditions  and  stipulations  of  the  alleged  agreement 
and  the  facts  upon  which  her  refusal  to  complete  it  was  based. 
Such  matters  are  closely  linked  to  the  facts  on  which  she  was  in- 
terrogatedy  and  they  related  to  the  very  gist  of  the  controversy. 
They  are  not  irrelevant,  nor  are  they  contradictory,  when  taken 
all  together.  Ibid, 

4.  The  defendant  objected  to  the  introduction  of  her  answers  until 
the  plaintiffs  had  first  shown  that  actual  delivery  of  the  property 
was  made  under  the  alleged  partition.  The  answers  were  properly 
received.    It  is  a  rule  of  practice  under  our  jurisprudence  not  to 

,  control  a  party  in  the  order  of  introducing  his  proofs.  Ibid. 

5.  The  defendant's  objection  to  any  parol  evidence  to  contradict  her 
answers  to  interrogatories  on  facts  and  articles  is  w^ll  taken.  The 
plaintiffs'  action  is  based  on  the  theory  that  the  partition  is  a 
transfer  or  exchange  of  real  estate,  and  it  is  well  settled  that  the 
answers  of  a  party  to  interrogatories  propounded  to  prove  such 
transfer  or  exchange,  can  not  be  disproved  or  contradicted  by 
parol.  ibid. 

6.  The  same  objection  was  properly  taken  to  the  parol  evidence  to 
prove  a  partition  ''of  the  movable  property  mentioned  in  ea<^  lot.^ 
The  partition  of  a  succession  is  the  division  of  the  effects  of  which 
the  succession  is  composed,  amon^  all  the  co-heirs,  according  to 
their  respective  rights.  In  this  case  the  succession  was  composed 
of  real  and  personal  property  and  rights,  and  the  partition  was 
intended  to  be  of  such  property  and  rights  as  a  whole  or  mass,  and 
the  evidence  should  be  that  which  is  necessary  in  relation  to  real 
property. 

The  proof  of  the  delivery  of  real  property  is  not  confined  to  written 
or  documentarv  evidence.  Ibid. 

7.  Nothing  prevents  the  owners  of  property  in  common  from  exer- 
cising their  rights  of  partition,  and  it  is  not  seen  how  the  proceed- 
ings complained  of  in  this  case  by  plaintiff  can  injure  her  right  of 
mortgage  on  the  property  which  the  owners  have  taken  measures 
to  partition,  as  her  judicial  mortgage  will  follow  the  property  or 
its  proceeds. 

Mrs.  Slise  Labauve  v.  Mrs,  Emily  Wool/olk  et  al.,  440. 

8.  In  this  case,  two  lots  with  buildings  thereon  were  owned  and  held 
in  common  by  two  different  persons,  and,  at  the  partition,  nothing 
being  said  as  to  the  dividing  line,  the  parties  (one  of  whom  a  minor 
whose  tutor  the  plaintiff  is)  must  have  considered  the  limits  to  be 
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defined  by  the  buildings  on  each,  which  constituted  a  double  cot- 
tage, and  this  state  of  things  continued,  without  complaint,  for 
about  three  years  thereafter,  when  the  plaintiff  assumed  to  estab- 
lish a  line  for  himself  without  notice  to  his  neighbor  aforesaid,  by 
tearing  down  a  portion  of  the  buildings  which  he  alleged  to  extend 
over  the  minor's  lot  some  nine  feet,  and  took  an  injunction  to  pre- 
Tent  defendant's  interference.  The  evidence  does  not  sustain  the 
injunction,  and  defendant  claims  damages.  It  is  not  thought,  how- 
ever, that  the  minor  should  be  responsible  for  the  illegal  acts  of 
his  tutor.  In  such  capacity  he  could  have  protected  and  exercised 
the  rights  of  the  minor  in  a  legal  manner.  As  the  plaintiff  is  not 
before  this  court  individually,  all  that  can  be  done  is  to  dissolve 
the  injunction,  reserving  defendant's  rights. 

P.  LyonSf  Tutor  v. «/.  O.  Dobbins,  580. 
See  Evidence,  No.  36 — Fleming  dt  Baldwin  v.  Seoii  and  Ida 
Watson,  545. 

PAYMENT. 

1.  Whether  Hatch,  the  United  States  collector  of  customs  at  the  port 
of  New  Orleans,  continued  after  secession  to  act  in  the  same 
capacity  as  before,  or  whether  he  became  collector  of  customs  for 
the  Confederate  States,  it  is  not  important  to  decide  in  this  case, 
as  in  either  event  the  payment  of  duties  to  him  should  protect 
from  seizure  the  property  on  which  the  duties  were  paid. 

If  Hatch  had  ceased  to  represent  the  Government  of  the  United 
States  and  represented  the  Confederate  States,  the  payment  should 
protect  the  property,  as  it  was  made  to  the  representative  of  a 
power  which  had  the  ability  to  enforce  its  demands,  and  which  the 
United  States,  for  the  time  being,  were  unable  to  resist. 

Samuel  Snodgrass  v.  Thomas  A.  Adams,  235. 

2.  The  plaintiff  claims  the  value  of  a  carriage  and  harness  he  pur- 
chased from  defendants  and  left  with  them  on  storage.  He  had 
paid  a  portion  of  the  price  in  cash,  and  for  the  balance  gave  the 
defendants  a  note  of  J.  B.  Hood  to  the  order  of  and  indorsed  by 
plaintiff,  which  was  taken  as  a  payment  of  the  bill  for  the  car- 
riage, and  a  receipt  in  full  given.  The  note  was  paid  at  maturity, 
but  the  defendants  do  not  seem  to  have  taken  the  steps  necessary 
to  bind  the  plaintiff  as  indorser.  But,  in  any  view  of  their  rights 
they  had  no  authority  to  sell  the  plaintiff's  property  which  was 
stored  with  them  subject  to  his  order. 

James  Longstreet  v.  B,  Marsh  Denman  dt  Co.,  381. 

See  Transfer  op  Propertt,  No.  1 — De  Greek  db  Go.  v.  Mur- 
phy et  als,,  296. 
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1.  Plaintiff,  after  having  accepted  the  benefit  and  status  conferred 
apon  him  by  Pierre  Monette  in  the  act  of  marriage  which  legiti- 
mated him,  can  not  attack  the  act  creating  his  own  status,  and 
under  which  he  is  asserting  his  rights,  by  questioning  the  validity 
of  the  same  rights  conferred  upon  one  who  is  recognised  as  his 
brother  and  also  legidm.^|||B(ilk^the  same  document.  The  very 
words  which  establish  the  legitimacy  of  plaintiff,  establish  also 
the  status  of  the  defendant.  He  can  not  accept  the  benefits  of  an 
act  and  repudiate  its  obligations. 

Succession  of  Pierre  Monette,  26. 

2.  The  demand  set  up  by  the  defendants  in  this  case  is,  in  its  nature, 

independent  from  the  action  brought  by  the  plaintiffs,  and  should 

therefore  be  considered  as  a  principal,  and  not  a  reconvention al 

demand. 

J.  O,  Murphy  dt  Co.  v.  McCarthy  d  Finnerty,  3d. 

3.  The  defendants  in  injunction  took  a  bill  of  exceptions  to  the  per- 
mission granted  by  the  court  a  qua  for  an  amended  petition  to  be 
filed  by  the  plaintiff  on  the  ground  that  the  suit  being  an  in- 
junction one,  all  the  matters  of  law  or  fact  that  can  justify  the 
issuing  of  such  process  could  and  should  only  be  alleged  and 
pleaded  in  the  original  petition. 

The  ruling  of  the  court  was  correct.    The  amended  petition  con- 
tained only  the  plea  of  prescription  which  may  be  pleaded  at  any 
stage  of  the  proceedings. 
O.  K,  Hawleyj  Public  Administrator  and  Ms  successor  J.  M,  Wells 
v.  Crescent  City  Bank  et  als.j  230. 

4.  The  plaintiff  having  alleged  that  he  was  the  owner  of  the  boat  for 
injury  to  which  he  claims  damages,  it  was  not  competent  for  him 
to  prove  that  he  was  not  the  owner,  but  only  the  charterer,  and 
interested  in  another  and  very  different  capacity  from  that  of 
owner, 

William  Dreto  v.  Attakapas  Mail  Transportation  Company  and 
Tupper,  306. 

5.  It  is  idle  for  the  defendant  to  set  up  that  the  title  of  the  property 
claimed  of  him  is  in  Jacob  Whetstone  individually,  who  brought 
this  suit  as  administrator,  and  not  in  the  successions  whose  repre- 
sentatives are  before  the  court,  and  therefore  that,  if  he  pays  over 
the  money  under  the  judgment  appealed  from,  he  may  be  held 
liable  to  Whetstone  hereafter.  Jacob  Whetstone  and  the  other 
parties  acting  jointly  with  him  when  they  consigned  to  defendant 
the  cotton  whose  proceeds  are  now  claimed,  are  bound  by  their 
judicial  admissions  that  the  money  belongs  to  said  successions. 
The  defendant,  therefore,  runs  no  such  risk  as  he  anticipates. 
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The  plea  of  preBcription  of  three  and  five  years  is  not  well  foanded. 

The  action  does  Dot  arise  ex  delicto,  but  from  a  gwm  contract. 
Under  the  settled  jurisprudence  of  this  court,  no  damages  can  be 
allowed  where  the  appellee  joins  in  the  appeal,  however  frivolous 
it  may  be. 

Jacob  WlieUUmCf  Administrator  v.  8.  W,  EawUnSj  474. 

6.  The  exception  to  the  petition  on  various  grounds  having  been 
pleaded  after  default  had  been  entered,  was  correctly  dismissed  by 
the  judge  a  quo.  Qeorge  Wood  v.  Charles  Harispe,  511. 

7.  The  plea  that  the  suit  is  premature  should  have  been  filed  in 
limine  litis.    It  was  too  late  after  answer  filed. 

Cooley  dk  Phillips  v.  P.  Ssteban  et  dls.^  515. 

8.  Where  the  suit  is  brought  to  recover  from  defendants  the  amount 
of  five  notes  given  by  them  in  payment  of  the  lease  of  certain 
property  and  where,  when  the  suit  was  instituted,  there  was 
already  an  action  pending  in  another  court,  between  these  defend- 
ants and  plaintiffs,  to  annul  said  lease  and  cancel  said  notes,  the 
plea  of  Us  pendens  is  a  good  one  and  should  have  been  maintained. 

A.  Boehereau  db  Co.,  Agents  v.  Mrs.  Bertha  Lewis  and  Hvsband, 
581. 

9.  The  objection  set  up  in  a  motion  in  arrest  of  judgment,  that 
Charles  W.  DnBoy,  who  filed  the  information  as  distiict  attorney 
pro  tempore,  was  not  appointed  to  ihatofSceand  consequently  that 
his  official  act  was  a  nullity,  came  too  late.  If  the  exception  is  a 
good  one,  it  should  have  been  pleaded  before  going  into  the  triaL 
Besides,  in  a  motion  in  arrest  of  judgment,  only  errors  fatal  on  the 
face  of  the  record  can  be  examined. 

State  of  Louisiana  v.  Aladin  Nunez,  605. 
10.  Where  the  dative  testamentary  executor  contended  that  none  of  the 
issues  raised  in  a  supplemental  petition  of  opposition  of  the  ninth 
August,  1873,  to  his  tableau  and  final  settlement,  could  be  enter-- 
tained  by  the  court,  because  before  that,  to  wit :  on  the  fourth  of 
August  there  was  judgment  homologating  all  the  items  not  op- 
posed : 
Held — That  as  the  original  petition  opposed  in  gene^  terms  the  ho- 
mologation of  all  the  items  of  the  account,  except  the  law  charges 
and  costs,  it  follows  that  only  these  items  were  homologated  by 
the  judgment  of  the  fourth  of  August,  1873.  The  supplemental 
petition  of  the  ninth  of  August  supplies,  so  far  as  the  items  there- 
in specified,  the  deficiency  complained  of  iq  the  original  petition 
of  opposition.  It  cures  to  that  extent  the  objection  of  vagueness. 
The  court  a  qua  erred  therefore  in  dismissing  the  opposition. 
Succession  af  Pierre  CabroL    Opposition  of  Marie  Nezai,  609. 
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11.  The  defendants  are  saed  as  sureties,  bound  in  aolido  which  they 
deny.  After  the  case  had  been  tried  and  submitted,  but  before 
judgment,  the  defendants  offered  to  file  the  plea  of  division.  This 
was  objected  to  on  the  grounds  that  it  came  too  late,  and  that  many 
of  the  co-sureties  were  then  insolvent.  The  plea  was  properly  re- 
fused by  the  judge  a  quo. 
Division  is  a  right  accorded  to  sureties,  but  they  can  not  claim  this 
benefit  while  denying  their  obligation  as  surety ;  the  plea  is  in- 
consistent. The  obligation  sued  upon  in  this  instance  is  mani- 
festly one  of  suretyship,  and  solidarity  ier  of  the  nature  of  that 
contract.  Tkomaa  B,  Kilgore  v.  Jcihn  L,  Tippit  ei  aU.,  624. 

12«  The  defendant  is  bound  by  the  pleadings  he  filed  through  his  coun- 
sel. Without  disavowing  the  authority  of  the  pleadings,  he  can 
not  come  into  court,  two  years  after  he  has  raised  the  issue  of  pay- 
ment, which  admits  the  debt,  and  shift  his  defense  by  setting  up 
an  inconsistent  plea — ^a  denial  of  the  indebtedness. 
A  litigant  will  not  be  permitted  to  shift  his  position  in  order  to  es- 
cape the  oonseqaenoes  of  his  solemn  judicial  admissions  standing 
on  the  record  for  nearly  two  years. 

A.  Xr.  Oervin  v.  J,  H,  Beaird,  690. 

13.  Where,  in  defense  of  the  action,  it  was  alledged  by  the  advocate 
appointed  to  represent  the  debtor  who  absconded,  that  the  prop- 
erty attached,  although  in  the  name  of  the  defendant,  was  io  re- 
ality the  property  of  a  commercial  firm  of  which  defendapt  was  a 
member,  and  that  partnership  property  could  not  be  attached : 

Held — That  it  would  be  time  enough  to  pass  upon  this  defense,  when 
made  by  some  one  having  an  interest  to  make  it,  to  wit :  one  of 
the  partners,  or  a  creditor  of  the  firm,  if  there  be  a  partnership. 

Andreio  J.  WUUama,  v.  £J.  F.  WUliams,  644. 

14.  The  plea  of  payment  and  that  of  novation  are  inconsistent.  A 
debt  paid  can  not  be  novated.    There  is  nothing  to  novate. 

Ho88  &  Elder  J  Adminiatraiara,  v.  George  J.  Jones,  659. 

15.  The  argument,  on  behalf  of  the  sureties,  that  they  can  not  be  con- 
demned to  pay,  because  the  recorder  did  not  obtain  their  written 
consent  to  the  appointment  of  the  deputy,  as  provided  by  law,  can 
not  avail  one  of  the  securities  who  is  himself  the  deputy.  As  to 
the  other  the  matter  should  have  been  specially  pleaied.  It  is 
raised  for  the  first  time,  in  this  court,  under  the  general  issue. 

J.  H.  Brigham,  Curator  v.  A.  X.  Buseey  et  a2.,  676. 

16.  The  plea  of  lis  pendens  is  not  well  founded.  The  plaintiff  is  not 
shown  to  have  acquired  the  note  from  the  payee  after  maturity, 
and  therefore  the  equities  pleaded  are  not  available.  The  account 
or  indebtedness  of  the  payee  to  the  maker  of  the  note  in  a  suit 
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pending  on  appeal,  can  not  compensate  the  note  held  by  the  plain- 
tiff, even  thoagh  she  acqaired  it  after  due. 

Mary  Woods  v.  J,  Viosca,  Jr.  and  Joaquim  Vtosca,  716. 
Sbb  Evidence,  Nos.  16,  17, 18 — Boedkker  v.  John  Bast  et  ais„ 

209. 
Se£  Contract,  No.  4 — OiUzens*  Bank  of  Louisiana  v.  James,  264  • 
POLICE  JURIES. 

1.  The  work,  for  which  payment  is  claimed  in  this  case,  was  adjudi- 
cated by  one  of  the  inspectors  of  roads  and  levees  in  the  parish  of 
Pointe  Conpee;  but  it  is  not  shown  that  the  police  jury  ever 
anthorized  the  work,  and  that  they  provided  funds  necessary  to 
pay  for  the  same  in  the  ordinance  creating  the  debt.  This  objec- 
tion is  fatal. 

S,  K.  Branch  v.  Police  Jury,  parish  of  Pointe  Ooupee^  150. 

2.  The  power  delegated  to  police  juries  by  the  Legislature  to  levy 
taxes  for  parochial  uses,  and  the  special  power  to  levy  a  uniform 
per  centum  on  every  species  of  property,  trade  or  profession  on 
which  the  State  assesses  a  tax,  is  not  unconstitutional. 

State  ex  rel.  J.  O.  ffowell,  Tax  Collector  v.  Charles  MeVea,  151. 

3.  The  ordinance  of  the  police  jury  of  the  parish  of  Concordia, 
which  provides  for  the  levying  of  a  special  tax  to  be  known  as  a 
contingent  tax,  to  be  appropriated  to  the  payment  of  all  warrants 
drawn  on  the  same  for  the  payment  of  attorney's  fees — ^any  sur- 
plus to  be  held  by  the  treasurer  as  a  fund  for  the  payment  of  mis- 
cellaneous warrants  drawn  on  said  fund,  as  might  be  thereafter 
provided  by  ordinances  of  the  police  jury  relative  to  the  same,  is 
violative  of  the  2745th  section  of  the  Revised  Statutes. 

In  so  much  as  concerns  the  payment  of  attorney's  contingent  fees,  it 
will  be  time  to  levy  and  collect  a  tax  to  pay  the  same  when  the 
contingency  which  may  make  them  due,  shall  have  arrived.  The 
contingency  may  never  happen,  and  there  would  then  have  been 
no  necessity  for  collecting  the  tax. 

Nathan  Lorie  v.  Bennett  Hitchcooh,  Tax  Collectar,  et  at.,  154. 

4.  The  police  jury  of  the  parish  of  Rapides  is  a  political  corporation 
of  limited  powers.  Under  authority  to  clear  the  banks  of  navi- 
gable rivers  ''for  the  purpose  of  securing  a  free  passage  for  boats 
and  other  small  river  craft,''  R.  S.  sec.  2743,  the  police  jury  can 
not  remove  nor  break  up  the  woodyard  of  the  plaintiffs,  estab- 
lished years  agOj  and  which  in  no  manner  interferes  with  the  free 
navigation  of  Red  river. 

The  police  jury  has  authority  to  control  the  roads  of  the  parish, 
Revised  Statutes,  sec.  3364,  but  the  ordinance  complained  of  does 
not  profess  to  have  been  passsd,  and  obviously  was  not  passed  in 
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the  exercise  of  this  power.  Besides,  a  sufficient  ground  to  defeat 
the  pretensions  of  the  police  jury  is  that  they  have  no  authority 
to  deprive  plaintiffs  of  the  right  to  pursue  their  occupation  as 
keepers  of  a  woodyard,  which  is  not  alleged  to  encroach  on  any 
pnblic  road. 

WiUiam  L,  Morgan  &  Co.  v.  Police  Jury  of  the  Parish  o/BapideSf 

281. 
See  Corporations,  No.  2,  3 — Stephen  C,  Sterling  v.  Parish  of 

West  Feliciana f  59. 
See  Taxes  and  Tax  Collectors,  Nos.  7,  8,  9 — Simmons  <Ss  Le- 
roy  V.  Boullt,  277. 
PRACTICE. 

1.  This  being  an  injunction  case  originating  in  a  suit  on  a  promissory 
note,  is  not  such  as  -entitled  parties  to  a  trial  by  jury,  as  it  does 
not  come  under  the  exceptions  contained  in  the  494th  article  of 
the  Code  of  Practice. 

More  than  a  year  having  elapsed  from  the  last  payment  of  interest 
to  the  institution  of  this  suit,  the  usurious  payments  which  were 
expressly  imputed  by  the  prrties  to  the  interest  can  not  now  be 
recovered  back,  nor  imputed  to  the  capital. 

James  McCracJcen,  Administrator  v.  Jam^s  Madison  Wells,  31. 

2.  This  is  an  injunction  suit,  in  which  the  plaintiff  alleges  that  the 
judgment  under  which  execution  issued  is  a  nullity,  on  the  ground 
that  there  is  no  legal  corporation  plaintiff  therein,  or  owner 
thereof,  such  as  the  Accommodation  Bank. 

There  is  no  principle  better  settled  than  that  a  party  is  not  allowed 

to  arrest  an  execution  on  gi'ounds  that  he  might  have  set  up  in 

the  original  suit.     Here  the  party  taking  the  injunction,  not  only 

might  have  set  up  in  the  original  suit  that  the  Accommodation 

Bank  was  not  legally  incorporated,  but  did  do  it.    Hence  it  is  res 

judicata. 

Francis  C.  McMillen  v.  Accomm>odation  Bank  et  als.,  34. 

3.  It  has  been  bo  often  decided  that  a  defendant  may  release  on  bond 
the  sequestration  of  his  property  that  it  can  no  longer  be  consid- 
ered an  open  question. 

The  right  to  appeal  from  the  order  refusing  this  right  is  equally  well 
settled. 
State  ex  rel  JB.  Taylor  v.  Judge  of  the  Superior  District  Courts  65. 

4.  It  is  not  true  that  the  right  to  release  on  bond  applies  only  to 
cases  falling  under  article  275  C.  P.,  and  that  a  sequestration 
ordered  ex  officio  by  the  court  under  article  274  can  not  be  thus 
released.  Ibid. 

5.  Article  279  C.  P.  means  what  it  says.     Its  terms  are  general. 
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Except  Id  cases  of  failave,  any  seqaestration  may  be  roleased  on 
bond.  Were  the  meaning  of  article  279  doubtfal,  a  liberal  con- 
straction  would  be  given  to  it,  becaase  tbe  article  is  remedial  in 
its  character.  Ibid. 

6.  A  rule  was  taken  bj  plaintiff  on  the  garnishee  in  this  case  to  show 
cause  why  he  should  not  p&y  a  certain  judgment  against  defend- 
ant, because  he  had  in  his  possession,  notwithstanding  his  negative 
answer  which  was  alleged  to  be  false,  property,  rights  and  money 
of  defendant  to  pay  said  judgment,  and  the  garnishee  on  the  day 
named  for  the  trial  of  the  rule,  excepted  to  it  on  the  ground  that, 
being  a  new  suit  against  him,  it  could  not  be  tried  in  vacation. 
The  exception  was  overruled,  and  the  garnishee  filed  an  answer 
in  which  he  prayed  for  a  jury.  The  exception  should  have  been 
maintained;  the  issues  presented  were 'such  as  should  have  been 
submitted,  if  desired,  to  a  jury. 

A.  C.  D&nouvion  v.  Eebecca  A,  McNight — TT.  O,  Harrison,  gar- 
nishee^ 74. 

7.  The  affidavit  on  which  the  writ  of  provisional  seizure  issued  in  this 
case  is  insufficient.  It  was  made  by  a  person  not  shown  to  be  one 
of  the  parties,  or  their  attorneys,  or  a  party  to  the  suit. 

The  affidavit  authorized  and  prescribed  by  the  law  is  one  made  by 
the  party  or  his  attorney.  One  made  by  any  other  person  is  not 
authorized  by  the  law,  and,  as  the  formalities  required  in  the  issu- 
ance and  execution  of  these  harsh  remedies  must  be  strictly  ob- 
served, the  affidavit  in  this  instance  must  be  held  invalid. 

8.  Fernandez  <&  Oo,  v.  JSlias  Miller,  120. 

8.  An  auctioneer  is  not  the  party  to  retain  and  pay  out  succession 
funds  under  order  of  court.  He  is  to  return  his  sole  and  its  pro- 
ceeds to  the  court,  and  the  representative  of  the  succession  is  to 
make  a  distribution  in  court  according  to  law  and  the  right's  of  all 
creditors  settled  contradictorily. 

Myra  F,  Minor  v.  James  L,  Barker,  Auctioneer,  et  aU.,  IGO. 

9.  A  rule  by  the  relator  was  taken  in  the  court  a  qua  to  show  cause 
why  her  opposition  to  the  homologation  of  the  report  of  certain 
experts  should  not  be  maintained,  and  an  order  of  sale  be  rescinded. 
On  trial,  the  opposition  was  dismissed,  and  the  application  to  re- 
scind the  sale  discharged.  The  judge  a  quo  refused  to  grant  an 
appeal.  Among  other  reasons  for  it  he  alleged  that  these  orders 
are  merely  interlocutory,  and  can  not  operate  an  irreparable  in- 
jury. This  is  an  error.  The  facts  are  such  as  to  entitle  relator  to 
an  appeal. 

State  ex  rel.  Mary  B,  CaMwell  v.  The  Judge  of  the  Fourth  DisMet 
Oourtf  parish  of  Orleans,  161. 
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10.  A  writ  of  attachment  can  be  dissolved  by  ezcepiion  as  well  as  by 
rale  to  show  caase.  This  coarse  is  pointed  out  by  the  258th  article 
of  the  Code  of  Practice,  which  declares:  '^If  the  defendant^  thas 
made  a  party  to  a  snit,  appear  after  having  been  served  with  the 
citation,  or  prove  in  a  summary  way,  after  having  given  dae  notice 
in  writing  to  the  adverse  party,  that  the  allegations  on  which  the 
order  for  attachment  had  been  obtained  were  false,  such  attach- 
ment shall  be  dissolved,  and  the  party  will  be  allowed  to  proceed 
in  his  defense  as  in  ordinary  suits." 

The  exception  in  this  case  was  in  writing,  and  this  is  the  notice  re- 
quired by  law.  Defendant  might,  ander  the  practice  which  has 
grown  up  since  the  Code  was  adopted,  have  taken  a  rule  to  show 
cause,  but  there  is  no  reason  why  he  should  not  pursue  the  coarse 
pointed  out  by  the  written  law,  instead  of  that  which  convenience 
has  made  customary. 

Charles  A.  M,  Pouiz  v.  AugusU  Begffio,  305. 

11.  On  the  day  of  trial  the  sheriff  had  not  made  his  return  as  to  a  sub- 
pena  issued  for  a  witness  on  behalf  of  the  defendant.  A  motion 
for  a  continuance  on  this  ground  was  overruled.  The  case,  how- 
ever, was  continued  until  the  following  day,  when  the  sheriff  made 
his  return  that  the  witness  was  not  to  be  found.  The  application 
for  a  continuance  should  have  been  renewed  after  the  return  of 
the  sheriff.  This  not  having  been  done  the  court  a  qua  did  not  err 
in  proceeding  to  trial.       State  of  Louisiana  v.  Jacob  Turner,  390. 

12.  The  judge  a  quo  erred  in  making  absolute  the  rule  for  the  appoint- 
ment of  a  receiver  in  this  case.  The  petition  on  rule  does  not 
aver  a  necessity  for  it,  nor  any  losSr»  injury  or  damage  likely  to 
arise  to  plaintiff,  if  it  should  not  be  done.  There  is  no  reason  why 
the  entire  revenues  of  all  the  property  belonging  to  the  litigants 
should  be  taken  possession  of  by  a  receiver,  on  the  ground  that 
the  plaintiff  owns  one-fourth  of  it,  when  said  plaintiff  fails  to 
allege  even  a  cause  for  such  appointment. 

Mary  Malady  v.  William  Malady  et  a{.,  438. 

13.  When  a  reconventional  demand  has  been  filed,  the  plaintiff  is 
bound  to  take  notice  of  its  trial  and  of  all  adverse  defenses  set  up 
in  the  cause  which  he  himself  has  commenced  against  his  adversary. 

In  this  case  a  jury  was  prayed  for  by  defendant.  The  case  was  tried 
without  a  jary.  No  bill  of  exceptions  w&s  taken  by  plaintiff  to 
the  trial,  and  no  opposition  to  the  trial  without  a  jury  was  made 
by  either  party.  Under  such  circumstances,  this  court  will  pre- 
sume that  a  trial  by  jury  was  waived. 

Fritg  Huppenbauer  v.  Louis  Durlin,  540. 

14.  The  continuance  of  a  cause  comes  within  the  sound  legal  discre- 
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tioD  of  tbe  judge,  and  the  facts  upon  which  he  proceeds  in  the  ex* 
ercise  of  that  discretion  do  not  come  within  the  review  of  this 
court.  State  of  Louisiana  y.  8am  Johnson,  543. 

15.  When  the  district  court  had  before  it  sufficient  authentic  evidence 
to  Justify  an  order  of  seizure  and  sale,  if  there  were  irregularities 
in  the  advertisement  of  the  property,  they  are  not  to  be  corrected 
in  an  appeal  from  said  order. 

Mrs.  Emile  Hoa  v.  Mrs.  Mary  Clancy,  557. 

16.  The  form  of  certificate  to  the  return  of  a  commission  to  take  tes- 
timony is  not  sacramental,  and  it  is  sufficient  if  it  appear  in  the 
return,  when  and  where  and  by  what  authority  the  deposition  of 
the  particular  witness  was  taken. 

An  affidavit  that  the  district  judge  was  absent  from  the  parish  is 
sufficient  under  the  law  to  authorize  the  parish  judge  to  grant  the 
order  of  the  district  judge  for  taking  testimony. 

Lambert  B,  Cain,  Liquidator  v.  Solomon  Loeh,  616. 

17.  The  judge  a  quo  did  not  err  in  n^t  allowing  the  defendant  to  open 
and  close  the  argument.  This  right  belongs  to  the  plaintiff  in  in- 
junction. Neither  did  he  err  in  permitting  the  plaintiff  to  call  for 
papers  necessary  to  make  out  her  case,  after  the  entry  had  been 
made  on  the  minutes  that  the  testimony  was  closed.  This  was  a 
matter  entirely  within  bis  discretion. 

Mrs.  Sarah  Richardson  v.  B.  H.  IHnkgrave,  Sheriff  et  al,y  651. 

18.  The  judge  a  qtw  did  not  err  in  refusing  to  allow  the  defendant  to 
submit  her  pretensions  on  her  reconvential  demand  to  a  jury.  The 
suit  being  on  a  promissory  note  and  no  fraud  being  set  up  as  a 
defense,  no  jury  was  allowed  by  law  to  try  the  Issue.  Reconven- 
tion is  an  incidental  demand.  If  the  principal  action  could  not 
be  submitted  to  a  jury,  neither  could  that  which  was  an  incident 
thereto.     Margaret  8.  I^ool  v.  Annie  Alexander  and  Husband,  669. 

19.  It  is  too  late  to  enter  a  remittitur  after  an  appeal  has  been  granted. 
After  the  judgment  was  signed,  it  could  only  be  corrected  on  ap- 
peal. Ibid. 

20.*  It  is  well  settled  that  the  authorization  of  the  husband  any  time 

before  trial  on  the  merits  will  be  sufficient. 

Succession  of  Alexander  McDonaid,  590. 

See  Evidence,  No.  31 — Biggins  v.  Haley,  368. 

See  Criminal  Law,  No.  12— State  v.  Bower,  383. 

See  Criminal  Law,  Nos.  13,  14 — State  v.  Shonhaiisen,  421. 

See  Bills  and  Promissory  Notes,  No.  13 — McStea  <&  Valve  v. 
Warren  <&  Crawford,  453. 

See  Taxes  and  Tax  Collectors,  Nos.  12,   13 — City  of  New 
Orleans  v.  Rawlins,  470. 

See  Action,  No.   1 — J.   C.  Murphy  i&  Co.  v.   McCarthy  and 
Finnerty,  38. 

See  Injunction,  Nos.  6, 7, 8, 9 — A.  W.  Walker  v.  E.  Villavaso,  42. 

See  Bills  of  Exceptions,  No.  1 — State  of  Louisiana  ex  ret, 
Oarthwaite  et  als.  v.  Judge  of  the  Fourth  IHstriet,  66. 
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1.  The  preacTiption  of  two  years  pleaded  in  defense  of  this  ease  ap- 
plies to  acts  of  omission  and  commission,  misfeasance,  nonfea- 
sance, etc.,  of  the  sheriff,  as  detailed  in  section  2816,  Revised 
Statntes,  and  for  which  the  sheriff  and  his  sureties  on  his  official, 
bond  are  liable.  The  prescription  pleaded  does  not  apply  to  obli- 
gations arising  ex  co7iiractu.  The  defendant  and  his  sareties  in 
this  case  were  sued  apon  the  sheriff's  bond  given  for  the  collection 
of  taxes. 

State  of  Louisiana  v.  Louie  Banson,  Tax  Collector^  and  his  seeu- 
ritiesy  125. 

2.  The  evidence  shows  that  the  defendant  never  objected  to  the  in- 
correctness of  the  account  rendered  to  him  until  after  the  institu- 
tion of  this  suit  on  said  account.  It  is  an  account  stated ;  compte 
arrete.  The  prescripton  of  three  years  does  not  apply  to  such  an 
account.  Jules  A.  Blane  v.  8,  O,  Scruggs ^  208. 

3.  The  prescription  of  one  year  to  this  action  of  nullity  is  properly 
invoked.  The  argument  of  the  administrator  that  prescription 
only  began  to  run  when  he  discovered  the  alleged  fraud  practiced 
upon  him,  can  not  be  of  any  avail,  as  he  was  bound  in  law  to  know 
his  duty  as  administrator,  and  what  proceedings  were  had  in  the 
settlement  of  the  succession  under  his  care. 

William  X.  Gushing  et  ale.  v.  S,  L.  Harmonson  et  als.^  214, 

4.  Two  of  the  mortgage  notes  of  the  defendant,  held  by  the  bank, 
plaintiff^  in  this  case,  were  about  to  prescribe,  when,  in  order  to 
avert  this  loss  and  to  recover  the  claim,  the  attorney  for  the  bank 
presented  the  petition  to  the  person  in  possession  of  the  office  of 
the  clerk  of  the  court  and  acting  as  such,  and  caused  due  process 
to  issue.    This  was  sufficient  to  interrupt  prescription. 

The  clerk  was  a  defaeto  officer  and  his  official  acts  were  valid,  how- 
ever indifferent  his  title  to  the  office. 
New  Orleans  Canal  and  Banking  Company  v.  Linn  Tangier,  Ad* 
ministraror,  273. 

5.  It  is  well  settled  that  an  administrator  or  executor  is  without 
the  power  to  renounce  or  waive  prescription  after  it  has  been  ac- 
quired in  favor  of  the  estate  he  represents. 

Widow  Anatole  Villere  v.  Succession  of  Hughes  VUlerCf  380. 

6.  The  prescription  of  one  year  was  pleaded  in  bar  to  the  opposition 
made  to  the  administrator's  tableau,  on  the  ground  of  usurious  in- 
terest being  charged  on  certain  notes  placed  on  said  tableau.  .The 
plea  should  have  been  entertained. 

Succession  of  Ihomas  F,  Ostrandery  450. 

7.  The  prescription  of  three  years  does  not  apply  to  a  particular  in- 
debtedness in  gold  which  is  evidenced  by  a  receipt  and  which  is 

58 
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promised  to  be  paid  on  demand^  and  if  it  came  in  the  category  of 
money  loaned,  prescription  wonld  only  commence  to  run  from  de- 
mand. In  the  absence  ot  proof  to  the  contrary,  the  demimd  mnst 
be  assumed  to  have  been  made  only  when  his  petition  was  senred. 
J,  Jf.  Pool  T.  1/.  JPonteleeu,  Pi^Jic  J.c2itiit»wfra(or,  613 
8.  The  inBtmment  sued  upon  would  be  valid  as  a  certificate  of  indebt- 
edness, if  not  as  a  note,  and  against  it  the  prescription  of  ten 
years,  but  not  of  one  year,  would  be  applicable. 

Fe^  Jamss  ▼.  Mrs.  M.  J.  Lewis  and  Husband,  664. 
See  Criminal  Law,  No.  15 — State  v.  Tinney,  460. 
See  Res  Judicata,  No.  4 — Sueoession  of  Jean  Marie  Samiguet, 

4i9. 
See  Dokations,  No.  4 — Wade  v.  Eames,  449. 
See  Pleadings,  No.  5 — Whetstone  v.  BawUns,  474. 
See  Bills  and  Promissory  Notes,  No.  14 — Spearing  dt  Co.  ▼. 

Succession  of  Zacharie,  496. 
See  Auctioneers,  No.  2 — State  v.  Blohm  et  als,,  538. 
See  Evidence,  No.  38 — Petetin  v.  Boagni^  607. 
See  Bonds,  No.  10 — Clements  v.  Biossat,  et  als.,  243. 
See  Bonds,  No.  11 — Brigham  v.  Bussey  et  aJ.,  676. 
See  Damages,  No.  1,  2—OampbeU  v.  Miltenberger^  72. 
See  Damages,  No.  5 — Wood  v.  Sdrispe,  511. 
See  Taxes  and  Tax  Collectors,  No.  2 — Dunlop  d  MeCanee 
w^  Minor,  117. 
PRIVILEGE. 

1.  Another  fetal  bar  to  plaintiffs*  right  to  recover,  is  the  want  of 
registry  of  their  privilege,  if  they  were  entitled  to  one.  The  law 
grants  a  privilege  for  five  days.  The  sale  was  recorded  eight  days 
after  it  was  made,  and  two  days  after  this  suit  was  instituted. 
Therefore,  plaintiffs  had  lost  their  privilege  as  to  the  intervenors. 

ff.  M.  HorreU  <&  Co.  v,  H,  N.  Parish,  6. 

2.  A  contract  or  promise  to  transfer  or  deliver  a  collateral  to  secure 
'     a  debt  resulting  from  the  payment  by  the  indorsers  of  notes  in- 
dorsed for  accommodation,  gives  no  privilege  or  pledge  upon  the 
colhiteral  not  transferred  or  delivered  in  pursuance  of  said  contract 
or  promise.  Succession  of  A.  H.  D'^Meea,  35. 

3.  The  recording  of  a  privilege  too  late,  is  equivalent  to  not  record- 
•  ing  it  at  all,  so  far  as  the  seizing  creditors  are  concerned ;  and 

recording  it  after  the  property  upon  which  alone  it  can  be  executed 

has  been  seized  and  taken  possession  of  by  the  sheriff  and  thus 

put  away  from  the  control  of  the  defendant,  does  not  affect  the 

seizing  creditor's  rights. 

Lapene  dt  Ferre  v.  Edward  Meegel ;  John  H.  McKee  v.  Edward 

Meegel — ConsoUdated  with  interventions  and  tMrd  opposiUons  of 

QrevCy  WUderman  et  als,  80. 
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4.  It  is  well  settled  that  men  who  furnish  materials  have  no  privilege, 
if  the  contractor  with  whom  they  dealt  had  none. 

The  acknowledged  accoant  of  plaintiffs  against  Allison,  the  con- 
tractor, did  not  give  them  a  privilege  on  the  property  of  defend- 
antf  for  whose  buildings  Allison  had  bought  materials  from  them. 
At  most  it  only  entitled  them  to  such  privilege  as  Allison  might 
have.  Having  failed  to  record  his  contract,  Allison  had  no  privi- 
lege; consequently  the  plaintiffs  are  in  the  same  category. 

Whatever  sum  the  defendant  may  have  in  her  hands,  due  on  her 
contnict  with  Allison,  after  deducting  the  amount  expended  to 
complete  the  buildings  subsequently  to  Allison's  abandonment  of 
his  contract,  belongs  to  Allison,  and  it  certainly  can  not  be  dis- 
tributed among  liis  creditors  in  this  proceeding,  because  he  is  not 
a  party. 

The  plaintiffs,  who  are  creditors  of  Allison,  have  shown  no  authority 

from  him  to  collect  from  defendant  whatever  sum  she  may  owe  on 

a  final  settlement. 

Baker  &  Thompson  v.  Mrs.  A.  L,  Paga/ud,  220 

5.  This  suit  was  instituted  to  enforce  the  vendor's  privilege  on  certain 
barrels  of  flour  shipped  for  Liverpool,  for  which  the  whole  price 
had  not  peen  paid.  The  Citizen's  Bank  intervened,  claiming  the 
control  of  the  property  by  virtue  of  the  bills  of  lading  upon  which 
it  had  made  advances  to  the  shippers.  In  this  court  the  bank 
pleaded  speeially  the  want  of  registry  necessary  to  preserve  the 
plaintiffs'  privilege.  The  plaiotifliai  ejected  that  the  question  was 
not  raised  in  the  lower  court,  and  that  as,  under  article  805  C.  P., 
the  Supreme  Court  can  only  execute  its  jurisdiotion  in  so  far  as  it 
shall  have  knowledge  of  the  matters  argued  6r  oontested  below^ 
the  point  can  not  be  urged  here. 

This  objection  is  not  well  founded,  because  the  matter  contested 
below  was  the  privilege  claimed  by  the  plaintiffs,  and  as  they  have 
failed  to  show  that  they  have  preserved  their  privilege  in  the  man- 
ner prescribed  by  law,  they  can  not  enforce  it  to  the  prejudice  of 
the  intervener,  holding  the  evidence  of  title. 
Glover  db  Odendahl  v.  Qeorge  B.  Shute.  Citizens*  Bank  of  Louis- 
iana iniervenor,  350. 

6.  As  to  third  parties,  privilege  can  have  do  effect  unless  duly  re- 
cordetd.  This  is  the  settled  jurisprudence  of  this  State  since  the 
adoption  of  the  constitution  of  1868,  There  is,  in  this  instance, 
no  evidence  of  the  registry  of  any  privilege  in  favor  of  the  inter- 
veners. It  is  not  necessary  therefore  to  discuss  the  effect  of  the 
possession  of  the  railroad  receipt  for  the  cotton  on  which  a  privi- 
lege is  claimed. 

Fargason  d  Olay  v.    W,  B,  Johnson  dh  Son—John  WilUams  <& 
8on9,  Interveners^  501. 
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7.  Plaintiff  olaims  a  privilege  on  the  buildings  which  he  and  his 
partner,  now  deceased,  erected  on  a  certain  piece  of  ground  to 
which  neither  of  them  claimed  title,  and  for  the  erection  of 
which  he  paid  bills  to  a  certain  amount.  But  this  the  law  does  not 
allow.  He  stands  in  the  position  of  a  partner  who  has  advanced 
his  partner's  proportion  towards  the  construction  of  certain  build- 
ings.   It  is  not  to  parties  occupying  such  relations  that  privileges 

are  given. 

J.  M.  Fool  V.  L.  Fontelieu,  Public  Administratorf  613. 

A.  It  is  false  doctrine  to  say  that,  where  a  factor  who  has  made  ad- 
vances to  a  planter,  and  who  has  a  mortgage  upon  his  plantation 
to  secure  an  antecedent  debt,  receives  the  crop  of  the  planter,  the 
proceeds  of  the  crop  must  be  imputed  first  to  the  payment  of  the 
mortgage  debt,  the  residue  going  to  discharge  the  debt  incurred 
for  supplies.  The  privilege  rests  upon  the  crop,  aod  this  privilege 
the  crop  must  first  discharge  before  any  part  of  it  may  be  applied 
to  any  other  obligation. 

Mj^Sn  Sarah  Bichardson  v.  B,  H,  JDinJcffrave,  Sheriff  et  al.,  651. 
9.  Tobacco,  pipes,  whisky,   cards,  perfumery,  etc.,  etc.,  are  in  no 
sense  supplies  necessary  to  make  a  crop.    For  such  supplies  the 
law  allows  no  privilege. 
8.  Q.  0.  Stafford,  Tutor,  v.  William  L.  Pearson  and  B.  F.  WU- 
liama,  658. 
10.   When  the  act  of  sale  contains  the  pact  de  non  alienando,  no  matter 
through  how  many  hands  the  property  sold  has  passed,  so  long  as 
the  price  agreed  to  be  paid  remains  due,  the  vendor  has  the  right 
to  proceed  directly  against  the  vendee,  regardless  as  to  who  is  in 
possession  of  the  mortgaged  premises. 
The  fact  that  the  property  was  not  divided  into  lots  of  fifty  acres  or 
less,  according  to  article  132  of  the  constitution,  is  not  sufficient 
cause  for  annulling  the  sale  on  the  relation  of  the  plaintiff,  who 
complains  of  the  illegality  of  the  executory  proceeding  under 
which  it  took  place. 

Thomas  B.  Stevens  v.  JSd.  F.  Pinneo  et  als.,  617. 
See  Taxes  and  Tax  Collectors,  Nos.  1,  2—Dufilop  dt  MeCance 

V.  H.  D.  Minor,  117. 
See  Homestead,  No.  3 — Succession  of  Wm,  Cooley,  1G6. 
See  Seizures  and  Sales,  No.  13 — Wang\.  Spencer  Field,  S4B, 
See  Corporations,  No.  8 — Eddy  v.  City  of  Shreveport,  636. 
See  Obligations  and  Liabilities,  No.  3 — Meyer  v.  Frederick, 

537. 
PROHIBITION. 

] .  It  is  well  settled  that  this  court  will  not  exercise  a  supervisory 
control  over  the  district  courts,  and  that  the  writ  of  prohibition 
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will  not  be  ased  except  in  aid  of  the  appellate  jarisdiotion  of  this 
eoart.    Belators  have  mistaken  their  remedy  in  this  instance ;  it 
is  not  a  writ  of  prohibition,  bat  an  appeal  from  the  order  of  the 
Saperior  District  Goart,  ordering  the  transfer  of  the  suit  of  relators 
from  the  Sixth  District  Court  to  that  coart. 
State  ex  reL  Semmes  dt  Mott  v.  The  Judge  of  the  Saperior  Distrki 
Court,  parish  of  Orleans,  146. 
PROMISSORY  NOTES. 

See  Bills  and  Pbomissort  Notes. 
PROTEST  AND  NOTICE. 

1.  Frima  /acie,  every  acceptance  affords  a  presumption  of  funds  of 
the  drawer  in  the  hands  of  the  acceptor,  and  the  evidence  in  this 
case  supporting  the  legal  presumption  resulting  from  the  accept- 
ance of  the  draft,  that  the  drawers,  either  had  funds  in  the  hands 
of  the  acceptors,  or^  at  any  rate^  had  reasonable  grounds  to  ex- 
pect that  their  draft  would  be  honored,  said  drawers  were  entitled 
to  notice  of  dishonor,  and  on  failure  thereof  were  discharged  from 
liability. 

John  A.  Eastin  v.  Succession  of  William  H.  Osborn,  153. 

2.  From  all  the  evidence  on  record  in  this  case  it  results  that  the 
defendants,  when  they  drew  the  draft  sued  upon,  had  a  just  right 
to  believe  that  it  would  be  duly  honorei.  Tlierefore,  they  were 
entitled  to  due  protest  and  notice  of  the  dishonor  of  the  bill. 
With  regard  to  the  promise  of  payment  alleged  to  have  been  made 
by  the  defendants,  it  was  coupled  with  conditions  which  were  not 
accepted,  and  for  that  reason  it  can  not  entitle  the  plaintiffs  to 
recover.  L,  H.  Gardner  &  Co,  v,  J.  J.  McDaniel  dk  Co.,  A7Z. 

3.  The  defense  in  this  suit  based  upon  a  promissory  note  is :  That 
the  defendants  are  not  personally  bound,  as  they  acted  as  a  com- 
mittee in  behalf  of  the  Butchers^  Benevolent  Association. 

The  note  reads  thus:  '*  The  Butchers'  Benevolent  Association  v. 
The  Crescent  City  Live  Stock  and  Slaughterhouse  Company,  No. — , 
Sixth  District  Court,  parish  of  Orleans.  We,  the  undersigned, 
hereby  bind  ourselves  to  pay  in  solido,  to  Cooley  &  Phillips,  attor- 
neys at  law,  the  sum  of  one  thousand  dollars,  as  soon  as  the  above 
styled  suit  shall  have  been  finally  decided,  being  for  professional 
services  to  be  rendered  by  said  Cooley  &  Phillips  to  the  plaintiffs 
in  the  above  suit.''  Signed,  Paul  Esteban,  J.  T.  Ayoook,  Dague 
Verges,  special  committee. 

This  court  thinks  the  signers  of  the  obligation  sued  upon,  bound 
themselves  to  pay  the  sum  promised.  There  is  notliing  ambiguous 
in  the  written  obligation ;  but  if,  by  any  perversion  of  language, 
the  phrase  "  we,  the  undersigned,  hereby  obligate  ourselves  to  pay," 
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oould  be  made  to  mean  the  Butehers'  JBenwolent  AModaUon  obli- 
gated themselves  to  pay,  this  coart  wonld  then  be  at  a  loss  to 
know  the  sense  of  putting  the  words  in  soUdo  in  the  obligation. 
Besides,  it  appears  from  the  evidence  that  the  plaintiffs  required  that 
their  fees  should  be  secured.  Of  course,  the  Associatiou's  obliga- 
tion was  not  gecured  unless  the  defendants  were  personally  bound. 
The  plea  tliat  the  suit  is  premature  should  have  been  filed  in  limine 
litis.    It  was  too  late  after  answer  filed. 

Cooley  <&  FMlUps  v.  P.  Estehan  et  als,,  515. 
See  Bills  and  Promissory  Notes,  No.  3 — Samuel  Jamison^v. 

J,  S.  Fothaus  et  als.,  63. 
See  Bills  and  Prohissort  Notes,  No.  19 — Johnson  v.  Flantigan 
et  al.f  689. 
BES  JUDICATA. 

1.  The  plea  of  res  judicata  is  not  tenable  when  the  decree  referred  to 
in  support  of  the  plea  declares  that  a  judgment  of  nonsuit  is  ren- 
dered.         John  A.  EasUn  v.  Succession  of  Wm^  H.  Ostomy  153. 

2.  The  plaintifl'  sues  to  have  defendant  declared  the  father  of  her 
illegitimate  child  and  to  have  him  condemned  to  pay  a  certain  sum 
for  alimony  to  said  child.  One  of  the  pleas  of  the  defense  is  res 
judicata.  There  was  a  previous  suit  between  the  same  parties 
for  the  same  cause  of  action  in  the  Fourth  District  Court,  parish 
of  Orleans,  with  the  exception  that,  in  said  suit,  the  plaintiff  had 
also  claimed  damages  on  the  ground  of  injury  done  to  her  charac- 
ter and  reputation  by  seduction.  There  was  judgment,  on  the 
twenty-eighth  of  February,  1872,  dismissing  the  claim  of  the  minor 
child  for  alimony )  and,  on  the  next  day,  twenty -ninth  of  Febru- 
ary, the  claim  of  the  mother  for  damages  having  come  to  tiial 
before  a  jury,  was  dismissed  on  motion  of  her  own  counsel.  The 
order  of  the  twenty-eighth  of  February,  dismissing  the  minor*B 
claim  for  alimony,  was  not  entered  on  the  minutes  through  clerical 
error,  and  in  May  following,  on  motion  of  defendant  contradicto- 
rily with  plaintiff,  said  judgment  against  the  minor  was  entered 
nunejpro  ftiwo. 

The  court  a  qua  had  the  power  to  make  this  correction  of  the  min- 
utes, and  to  cause  the  judgment  to  be  properly  entered  as  was 
done.    It  follows  that  the  plea  of  res  judicata  must  be  sustained. 
Mary  Hardy ^  for  the  use  of  her  ehUd  v.  John  E.  Stevenson^  29S. 

3.  In  May,  1872,  plaintiff  instituted  a  suit  against  the  parish  of  As- 
cension to  compel  the  president  of  the  police  jury  and  the  treas- 
urer of  the  parish  to  satisfy  his  claim  for  damages  in  consequence 
of  ttie  destruction  of  his  boat  by  a  mob.  The  suit  was  based  upon 
resolutions  of  the  police  juiy  passed  in  1871,  authorizing  the  set- 
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tlement  of  said  claim  by  giving  to  plaintiff  the  bonds  of  the  parish 
for  97585,  bat  which  resolutions  were  snbsequentlj  repealed. 
There  was  judgment  against  plaintiff  who  appealed.  This  appeal, 
however,  was  subsequently  abandoned. 

In  May,  1873,  the  present  suit  was  instituted.  The  demand  is  to 
enforce  what  the  plaintiff  calls  a  compromise  offered  by  the  parish 
in  the  resolutions  of  1871,  before  mentioned.  The  defense  is  the 
plea  of  res  judicata. 

The  only  difference  between  the  suit  before  the  court  and  the  one 
decided  in  May,  1872,  is  that  the  plaintiff  now  asks  for  a  judffment 
for  $7585  in  dollars,  whereas  before  he  asked  for  the  Ixmds  of  the 
parish  for  that  amount.    The  plea  of  res  judicata  must  prevail. 

It  matters  not  in  what  form  the  question  may  have  been  prsesented, 
if  the  same  question  once  judicially  decided  between  the  same 
parties  be  again  agitated,  it  must  be  regarded  as  the  thing  ad- 
judged. 

It  is  certain  that,  had  the  plaintiff  succeeded  in  the  former  suit,  he 
Gould  not  have  instituted  the  present  one. 

Another  test  is  that  the  same  evidence  will  support  both  actions. 

There  is  no  force  in  the  objection  that  this  court  can  not  pass  upon 
the  exception  of  res  judicata,  because  the  court  a  g«la  did  not.  By 
agreement  the  exception  was  referred  to  the  merits,  and  the  judge 
a  quo,  being  of  opinion  that  the  defendant  was  entitled  to  a  judg- 
ment on  the  merits,  expressed  no  opinion  as  to  the  exception.  But 
the  whole  case  is  before  this  court  as  it  was  before  him.  The 
oourt,  therefore,  is  not  precluded  from  deciding  this  question. 

Hennas  Brady  v.  Parish  of  Ascension,  320. 
4.  In  1867,  in  opposition  to  an  application  of  the  natural  tutrix  of 
Philomena  Sarniquet  for  a  sale  of  properly  belonging  to  the  suc- 
cession of  Jean  Marie  Sarniquet,  tather  of  said  Philomena,  Joseph 
Sarniquet  set  up,  without  success,  his  title  as  sole  legal  heir  of  his 
deceased  brother,  said  Jean  Marie  Sarniquet.  The  issue  is  there- 
fore res  judicata.  He  can  not  now  revive  the  question  by  bringing 
suit  and  alleging  that  Philomena  Sarniquet  is  not  the  legitimate 
daughter  of  Jean  Marie  Sarniquet  and  not  entitled  to  his  property. 

The  prescription  of  ten  years  is  also  pleaded  correctly.    Philomena 

Sarniquet,  now  of  age,  but  an  idiot,  has,  throng  her  tutrix,  been 

in  possession  of  the  property  as  heir  for  twenty  years.    Hence  the 

prescription  of  ten  years  is  a  complete  bar  to  the  action. 

6u>cces8ion  of  Jean  Marie  Sarniquet  and  Interdiction  of  Philomena 

Sarniquet — Consolidated,  419. 
See  Evidence,  No.  5 — Bonella  A  Oahdllero  et  als,  v*  Charles 
Maduel,  112. 
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1.  Where  the  ground  for  iiganctioii  was  that  the  advertisement  pur- 
ports to  sell  movables  at  the  coarthonse,  which  can  only  be  done 
at  the  place  of  seizare : 

Held — ^That  when  a  plantation  and  its  fixtures  are  to  be  sold  under  a 
mortgage  as  in  this  case,  the  sale  must  be  made  at  the  seat  of 
justice  unless  the  debtor  require  that  it  be  made  on  the  plantation. 

The  advertisement,  in  this  case,  describes  the  articles,  called  mova- 
bles by  plaintiff,  as  constituting  a  part  of  the  buildings  and  im- 
provements on  the  plantation,  and  with  one  or  two  trifling  excep- 
tions, they  are  what  the  law  subjects  to  the  mortgage  existing  on 
the  plantation;  but,  if  they  were  movables,  it  would  not  be  a 
ground  for  injoining  the  sale  of  the  property  subject  to  the  mort- 
gage, and  besides,  the  plaintiff  has  not  requested  the  sale  to  be 
made  on  the  plantation.  A.  W.  WoXker  v.  B,  YiXlaiwuo^  42. 

2.  An  error  in  the  calculation  of  interest  on  the  judgment  rendered 
and  sought  to  be  executed,  is  no  ground  for  an  injunction.  If  any 
error  in  this  respect  exists,  it  can  be  corrected  on  a  settlement  at 
or  after  the  sale,  should  the  property  sell  for  more  than  the  mort- 
gage debt  for  which  the  seizure  was  originally  made.  The  sale 
must  proceed  under  the  order  of  seizure  and  sale,  even  if  the/m 
facMS  be  issued  for  too  large  a  sum.  Ibid* 

3.  The  affidavit  on  which  the  writ  of  provisional  seizure  issued  in  this 
case  is  insufficient.  It  was  made  by  a  person  not  shown  to  be  one 
of  the  parties,  or  their  attorneys,  or  a  party  to  the  suit. 

The  affidavit  authorized  and  prescribed  by  the  law  is  one  made  by 
the  party  or  his  attorney.  One  made  by  any  other  person  is  not  au- 
thorized by  the  law,  and,  as  the  formalities  required  in  the  issu- 
ance and  execution  of  these  harsh  remedies  must  be  strictly  ob- 
served, the  affidavit  in  this  instance  must  be  held  invalid. 

8.  Fernandez  &  Co.  v.  £Uas  MUler,  120. 

4.  Some  personal  property  of  Weiss,  attached  at  the  suit  of  Joseph 
Hoy  &  Co.,  was  ordered  to  be  sold  as  perishable  property  pending 
the  attachment  suit  and  bonds  were  taken  by  the  sheriff  for  the 

price  thereof. 

The  bonds,  therefore,  simply  represented  the  property  attached  or 
the  proceeds  of  the  sale  thereof  and  they  belonged  to  Weiss,  not 
to  the  sheriff,  who  was  a  mere  stakeholder.  There  existed  no 
reason  why  the  sheriff  could  not  seize  them  at  the  suit  of  another 
creditor,  as  the  property  of  Weiss,  subject  of  course  to  the  prior 
attachment. 

The  suspensive  appeal  taken  by  Joseph  Hoy  &  Co.,  from  the  judg- 
ment dissolving  their  attachment  could  not  prevent  Eaton  d&|Bar- 
stow  from  seizing  the  property  attached. 

Joseph  Hoy  dc  Co  ,v,  Eaton  dc  Baratoxc  and  Sheriffs  169. 
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5.  The  judgment  of  the  district  coart  dissolving  the  attachment  of 
Joseph  Hoy  &  Co.,  having  been  affirmed  on  appeal,  said  attach- 
ment coald  not  stand  in  the  way  of  the  rights  of  Eaton  &  Barstow  re- 
snlting  from  their  seizure ,  and  the  proceeding  by  garnishment  on 
the  part  of  Joseph  Hoy  &  Co.  against  the  sheriff  after  said  seizare, 
did  not  affect  it,  or  the  rights  of  Eaton  &  Barstow  under  it — being 
rea  inter  alioa  acta. 

The  right  to  point  out  property  to  be  seized,  or  to  object  to  the 
seizure  of  one  species  of  property  instead  of  another,  is  personal 
to  the '  debtor,  and  Weiss,  the  debtor,  not  having  complained, 
Joseph  Hoy  &  Co.  had  no  right  to  do  so.  Ibid, 

6.  On  the  thirtieth  of  April,  1870,  the  plaintiffs  sold  to  the  defendants 
the  undivided  half  of  a  tract  of  land  situated  in  the  parish  of  Pla- 
quemines, for  a  certain  amount  cash  and  the  remainder  in  three 
joint  promissory  note:^,  due  in  one,  two  and  three  years,  and  se- 
cured by  mortgage  on  the  property  sold.  O.i  the  fifth  of  August, 
1871,  said  property,  at  the  suit  of  Chaffraix  &  Agar,  was  sold  and 
adjudicated  to  pay  the  first  of  said  promissory  notes.  On  the  sec- 
ond of  September,  1872,  the  said  Chaffhbiz  &  Agar  obtained  another 
order  of  seizure  and  sale  predicated  upon  the  same  mortgage  and 
one  of  the  notes — the  second  installment  of  the  mortgage  debt — to 
sell  the  same  property  previously  seized  and  sold  under  the  first 
order  of  seizure  and  sale. 

Packard,  one  of  the  purchasers,  in  1870,  by  contract  with  the  plain- 
tiffs, and  subsequently  under  the  sheriff's  sale,  in  1871,  of  a  portion 
of  the  mortgaged  property  which  had  been  divided  into  lots,  has 
arrested  by  injunction  the  sale  ordered  in  1872,  on  the  following 
grounds :  That  the  said  property  was  sold  and  adjudicated  on  the 
fifth  of  August,  1871,  in  the  undivided  half  of  fifteen  lots,  by  an 
order  in  the  case  of  the  plaintiffs,  Chaffraix  &  Agar,  against  the 
same  defendants,  to  satisfy  the  mortgagees*  rights  upon  said  lands 
in  toto ;  that  a  sufficient  amount  of  cash  was  required  for  the 
matured  note  and  costs ;  that  the  balance  of  the  lots  were  sold 
upon  terms  of  payments  to  meet  the  unmatured  notes ;  that  the 
land  of  said  plantation  was  now  owned  in  separate  lots  by  the  per- 
sons to  whom  they  were  adjudicated  at  said  sale }  that  by  said  sale 
all  the  mortgages  and  privileges  followed  the  proceeds,  and  that 
the  whole  of  said  undivided  half  so  sold  was  relieved  therefrom  ; 
that  said  plantation  was  no  longer  the  joint  property  of  these  de- 
fendants; that  plaintiffs'  rights  sought  to  be  enforced  are  extin- 
guished ;  that  thid  defendant  having  purchased  and  paid  for  cer- 
tain distinct  lots,  is  now  the  owner  of  the  same,  unincumbered, 
and  the  seizure  and  attempted  sale  of  the  alleged  half  of  said  tract 
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is  an  nnwarranted  nsarpation  of  his  riglits  and  will  work  him  an 
irreparable  iivjary. 

These  allegadona  do  Dot  warrant  an  injanction.  They  are  ineonsis- 
tent,  and  the  legal  dedactions  drawn  from  them  are  incorrect. 
The  plaintiff  in  injanction  first  states  that  the  sale  on  the  fifth  of 
Angast,  1871,  was  made  for  cash  to  pay  the  matared  note,  and 
avers  that  the  balance  of  the  lots  were  sold  on  credit  to  meet  the 
notes  not  due,  and  yet  he  alleges  that  the  sale  extinguished  the 
debt  and  mortgage  upon  the  whole  tract,  and  that  he  bought  cer> 
tain  of  the  lots  and  paid  for  them  in  full,  wherefore  he  claims  to 
be  the  sole  owner  thereof  with  an  unincumbered  title  and  has  the 
right  to  arrest  the  sale  of  the  undivided  half,  although  the  other 
purchasers  do  not  complain.  The  order  of  sale  described  by  him 
and  annexed  to  his  petition  did  not  authorize  the  sale  of  certain  of 
the  lots  for  all  cash,  and  the  balance  of  the  lots  all  on  credit,  and 
such  sale  by  the  sheriff  would  be  simply  null.  In  the  opinion  of 
this  court,  defendant's  allegations  in  this  case,  taken  altogether 
and  as  true,  do  not  show  a  sale  that  in  the  least  affects  plaintiffs' 
right  to  enforce  the  mortgage  by  which  their  notes  are  secured. 

If  the  defendant  Packard,  bought  two  lots  or  the  whole  of  the  undi- 
vided half  of  the  plantation,  under  the  order  of  court  and  execu- 
tory process  on  which  he  relies,  he  only  acquired  thereby  the  rights 
of  himself  and  his  co-debtors,  and  they  had  no  rights  under  the 
law  and  their  contract,  which  could  impair  the  plaintiffs*  right  to 
have  their  unmatured  notes  paid  according  to  their  original  con- 
tract for  their  payment. 

Chafiraix  d  Agar  v.  Ohristopher  0,  Faokard  ei  dU.^  172. 
7.  Where  the  debtor  and  owner  becomes  the  purchaser,  the  sale  does 
not  extinguish  the  debt  and  mortgage  not  actually  paid  by  the 
proceeds  of  the  sale — ^the  debtor  being  bound  by  his  contract  and 
not  being  able  to  extinguish  his  debt  except  by  payment  according 
to  his  stipulations. 

If  Packard  had  bought  the  whole  plantation  and  paid  the  debt  then 
due,  he  and  the  land  would  have  remained  bound  for  the  portion 
not  due,  and  the  holders  of  the  notes  representing  such  portion 
could  proceed  to  enforce  the  payment  thereof.  The  sheriff  could 
have  canceled  the  mortgage  only  to  the  extent  of  the  debt  actu- 
ally paid.  Packard  can  not  be  put  in  any  better  condition  by 
being  the  purchaser  of  only  a  portion  of  the  mortgaged  property 
and  paying,  as  he  contends,  the  whole  of  his  bid,  which  was  more 
than  his  share  of  the  debt  as  one  of  the  three  co-obligors. 

A  sale  of  mortgaged  property  for  cash  to  pay  the  instalment  due 
and  on  a  credit  to  meet  those  not  due,  does  not  extinguish  the 
mortgage  as  to  the  latter. 
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Iff  under  the  circnmstaDceB  of  the  parchase,  the  defendant  Packard 
has  to  pay  more  than  his  virile  share,  as  he  seems  to  fear,  he  may 
have  recourse  upon  his  co- obligors.  Ibid, 

8.  To  the  demand  of  Dunbar  individually  against  Johnson  on  promis- 
sory note  given  for  mules,  which  the  former  sold  to  the  latter,  the 
defense  is  the  plea  of  eviction.  Johnson  acquiring  the  mules  from 
Dunbar  individually  permitted  them  to  be  sold,  without  resistance, 
for  a  certain  tax  due  by  the  succession  of  one  Crouch,  of  which 
Dunbar  was  administrator,  and  repurchased  the  same  at  that  sale. 
That  this  change  of  title  in  his  hands  amounted  to  an  eviction 
constituting  a  valid  defense  to  the  payment  of  the  note  he  gave 
Dunbar  individually  for  the  price  of  the  mules,  is  Iiardly  worthy 
of  consideration. 

Where  in  regard  to  a  price  of  land  belonging  to  the  succession  of 
Crouch,  bought  by  Johnson  at  a  sale  by  the  revenue  tax  collector 
of  the  United  States,  it  was  contended  that  the  administrator  of 
said  succession  could  not  disregard  Johnson's  title  and  attack  it 
collaterally  by  proceeding  to  sell  the  said  land  under  order  of  the 
probate  court; 

Held — ^That  the  pretended  sale  consisted  in  a  mere  notarial  convey- 
ance, without  an  offering  andean  abjudication,  made  twenty-five 
miles  from  the  place  where  the  distraining  was  effected ;  that  such 
a  conveyance  was  an  absolute  nullity,  and  that  the  administrator 
of  the  succession  was  not  bound  to  bring  a  direct  action  to  have 
the  nullity  thereof  pronounced. 

TF.  cTl  8.  Johnson  v.  J,  O,  Dunbar,  Adminiatraior.    J.  O.  Dunbar 
V.  W.  J.  8.  Johnson.    (Consolidated),  188. 

9.  The  bill  of  exceptions  to  the  ruling  of  the  court  a  qua,  admitting 
proof  to  show  the  ta/et  that  there  was  no  abjudication  of  the  prop- 
erty to  Johnson  by  the  tax  collector,  was  not  well  taken.  There 
was  actually  no  sale,  and  the  administrator  was  not  bound  to  ten- 
der to  Johnson  the  price  of  the  pretended  sale. 

Besides,  the  next  year  after  the  acquisition  of  his  pretended  title, 
Johnson  rented  the  land  in  controversy  from  the  administrator  of 
the  succession — thereby,  in  effect,  conceding  Iiis  want  of  title  and . 
acknowledging  that  of  his  adversary.  Ibid. 

10.  A  third  opposition  is  allowed,  first,  when  the  third  person  making 
the  opposition  pretends  to  be  the  owner  of  the  thing  seized ;  second, 
when  he  contends  that  he  has  a  privilege  on  the  proceeds. 

In  this  instance  it  is  not  contended  that  the  minors  on  whose  behalf 
an  intervention  is  made,  own  the  property  seized  ;  and  if  they  had 
a  privilege  on  its  proceeds,  about  which  this  court  says  nothing,  it 
could  only  be  enforced  when  ttie  sale  had  been  effected.    It  has 
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not  been  shown  that  there  is  any  law  authorizing  a  judge  to  order, 
as  he  did,  the  sheriff  to  make  no  title  to  property  to  be  sold  under 
execution  unless  it  bring  the  price  fixed  upon  by  him. 

Desiree  Hickman  v.  Amos  B.  Thompson,  260, 

11.  Plaintiff,  alleging  to  be  the  heir  of  one  Mrs.  Brady,  sues  to  be  re- 
cognized as  the  owner  of  one- half  of  a  certain  lot  of  ground,  and 
for  the  payment  of  the  rent  thereof  at  the  rate  of  fifty  dollars  per 
month  from  the  first  of  February,  1867 — ^which  lot  of  ground  be- 
longed to  the  community  existing  between  the  deceased  and  her 
husband.  After  the  death  of  Mrs.  Brady  the  property,  which  was 
incumbered  with  a  mortgage,  was  sold  under  executory  process 
and  bought  by  the  defendant  at  the  sheriff's  sale  thereof.  This 
defense  is  valid.    Mary  Ann  Biley  v.  Mr,  and  Mrs.  Oondranf  294. 

12.  The  defendant  appeals  from  a  judgment  annulling  an  act  of  sale 
to  him  of  plaintiffs'  property  under  the  enforcement  of  a  judgment. 

There  is  no  evidence  in  the  record  that  the  property  was  seized  by 
the  constable  who  effected  the  sale,  nor  that  there  was  a  sufficient 
advertisement.  It  is  proved  positively  that  the  appraiser  in  be- 
half of  Grdllagher  and  wife  was  appointed  by  a  justice  of  the  peace. 
A  justice  of  the  peace  has  no  authority  to  appoint  an  appraiser  in 
behalf  of  the  defendant  in  execution  at  a  forced  sale. 

An  appraisement  made  by  parties  unauthorized  to  act  is  no  appraise- 
ment. The  property  of  the  plaintiffs  was  therefore  sold  without 
appraisement,  and  the  sale  was  invalid. 

The  objection  that  the  plaintiffs  have  not  returned  nor  offered  to  re- 
turn the  price  of  abjudication,  and  therefore  ought  not  to  succeed 
in  their  suit,  has  no  force.  The  plaintiffs  have  received  nothing 
to  return,  the  defendant  having  purchased  under  his  own  execu- 
tion. If  he  paid  to  the  constable  the  balance  of  his  bid  in  excess 
of  the  amount  of  the  writ,  that  sum  is  yet  in  the  hands  of  said 
constable.  The  plaintiffs,  finding  that  their  property  had  been 
illegally  seized,  refused  to  ratify  the  sale  by  claiming  the  balance 
of  the  funds  in  excess  of  the  amount  of  defendant's  writ. 

Patrick  Qallagher  and  Wife  v.  B.  Ahadic,  343. 

13.  The  proceedings  in  this  case  appear  to  have  been  irregular.  The 
plaintiff  founds  his  right  upon  the  provisions  of  article  3268  of  the 
Civil  Code,  and  yet  he  has  failed  to  comply  with  its  provisions. 
No  separate  appraisement  was  made  of  the  lot  of  ground  and  the 
building  he  claims  a  privilege  upon.  The  building  was  sold  sepa- 
rately and  without  any  reference  to  the  ground  it  stood  upon  ;  in 
other  terms,  as  if  there  were  no  connection  whatever  between 
them  and  no  rights  against  both  existing  in  other  persons.  Under 
this  state  of  facts  the  sale  of  the  hou<)e  was  a  nullity. 

Frederick  Wang  v.  Spencer  Held,  349. 
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14.  The  proceeding  sought  to  be  injoined  in  this  case  was  predicated 
on  the  mortgage  note  of  Joseph  O'Hara,  deceased,  and  in  order  to 
make  a  valid  sale  of  the  mortgaged  property,  the  legal  representa- 
tive of  his  succession  shoald  have  been  made  a  party  to  said  pro- 
ceeding. 

Notices  served  upon  the  plaintiff  before  she  was  confirmed  as  natu- 
ral tutrix,  and  as  sush  administering  said  succession,  were  not 
sufficient.  The  proceeding  taken  against  her  before  her  appoint- 
ment, was  in  no  sense  a  proceeding  had  contradictorily  with  the 
snocession  of  O'Hara,  the  mortgage  debtor. 

This  court  cannot  assent  to  the  proposition  set  up  in  defense,  that 
the  notices  were  sufficient,  because  subsequently  to  the  mortgage^ 
O'Hara  donated  the  mortgaged  property  to  the  plaintiff,  his  wifCj 
and  that  the  succession  of  0*Hara,  having  no  interest  in  the  mort- 
gaged property,  was  not  a  necessary  party. 

The  proceeding  was  on  the  mortgage  note  of  O'Hara,  and  therefore 
the  legal  representative  of  his  succession  was  a  necessary  party  to 
any  suit  or  other  proceeding  on  that  note. 

Besides,  if  it  were  true  that  the  property  passed  into  third  hands 
subsequently  to  the  mortgage,  no  proceeding  by  executory  process 
could  be  had,  because  in  the  act  of  mortgage  there  was  not  the 
non  alienando  clause. 

The  plaintiff,  however,  can  not  disavow  her  judicial  averment  that 
the  mortgaged  property  belongs  to  the  sucdession  of  her  deceased 
husband. 

Mrs.  A,  G.  OPRara,  Natural  Tutrix,  v.  J.  K  Folwell,  370. 

15.  In  the  order  of  seizure  and  sale  appealed  from,  the  court  a  qua 
erred  in  granting  five  per  cent,  for  attorney's  fees,  as  the  amount 
of  attorney's  fees  was  not  fixed  in  the  act  of  mortgage.  The  right 
of  plaintiff  to  sue  ior  attorney*s  fees  hereafter  is  reserved  to  him. 

Julius  Socha  V.  Mrs.  Louisa  Befialdo,  500. 

16.  In  the  order  of  seizure  and  sale  sued  out  against  the  defendants, 
who  are  third  possessors  of  the  mortgaged  property,  there  are  two 
iatal  defects: 

First — The  mortgageor  is  not  made  a  party. 
Second — The  mortgage  does  not  contain  the  nonalienation  clause. 
The  plaintiff  has  mistaken  his  remedy.    It  is  in  a  hypothecary  action. 

Octave  Eeggio,  Curator  v.  Blanchin  d;  Giraud,  532. 

17.  When  the  district  court  had  before  it  sufficient  authentic  evidence 
to  justify  an  order  of  seizure  and  sale,  if  there  were  irregularities 
in  the  advertisement  of  the  property,  they  are  not  to  be  corrected 
in  an  appeal  from  said  order. 

Mrs»  Emilie  Hoa  v.  Mrs^  Mary  Cl^mcy,  537. 


986  INDBX. 


SEIZURES  AND  SALES— Con tiQued. 

18.  The  iDgleside  plantation  was  seized  and  sold  in  the  snit  of  Pargond 
V.  Mrs.  BichardsoD.  Pargoud  became  the  purchaser.  The  seicnre 
was  not  released,  neither  did  Mrs.  Richardson  leave  the  plantation 
which  is  situated  within  a  short  distance  of  the  residence  of  the 
sheriff  and  Pargond.  She  cnltivated  the  land  and  made  thereon  a 
crop  of  cotton  and  com  with  her  own  means,  except  three  hanjdred 
dollars,  which  the  sheriff  paid  to  the  hands,  and  which  were  re- 
turned to  him.  After  she  had  removed  some  of  the  cotton,  she 
was  injoined  from  taking  anything  more  off  the  place. 

The  injunction  was  properly  dissolved.    It  is  impossible,  under  the 
circumstances,  for  Pargond  and  Dinkgrave  not  to  have  known  that 
she  was  cultivating  the  plantation.    There  is  neither  law  nor  jus- 
tice in  depriving  her  of  what  she  made. 
Mre,  Sarah  Bichardson  v.  B.  IT.  Dinkgrave,  Sheriff  et  oZ.,  632. 

19.  Older  &  Chandler,  the  defendants  in  this  case,  were  not  the  own- 
ers of  the  property  attached.  The  document  relied  upon  to  estab- 
lish their  ownership  is  not  an  unconditional  sale.  It  was  a  mere 
agreement  that  whenever  they  should  pay  a  certain  amount  of 
money,  the  property  should  be  transferred.  In  the  meanwhile  the 
property  belonged  to  Barnum  &  Co.,  and  was  hired  by  them  to 
Older  &>  Chandler,  and  was  not  liable  to  be  seized  to  pay  the  debts 
of  the  latter. 

Frank  Stevens  v.  Older  dt  OhandXer—P.  T.  Barnum  A  Oo,f  InUr- 
venare,  634. 

20.  This  is  a  suit  by  plaintiff,  individually  and  as  administrator,  to 
annul  a  certiin  order  and  judgment  and  the  sale  of  certain  lands 
made  by  the  sheriff  to  the  defendant  in  fraud, .  as  alleged,  of  the 
creditors  of  the  succession  of  which  he  is  the  administrator. 

The  sheriff  in  his  return  states  that  the  sale,  the  validity  of  which 
is  contested,  was  advertised  by  posting  at  the  door  of  the  court- 
house, and  two  other  public  places  in  the  parish,  there  being  no 
newspaper  in  the  parish  selected  according  to  section  15,  act  No. 
8,  approved  July  24,  1868,  to  perform,  print  and  publish  parochial 
and  judicial  advertising.  It  is  only  after  the  official  journal  is 
selected  and  notice  thereof  given  to  the  sheriff,  that  his  advertise- 
ments are  null  if  not  published  in  such  journal.  No  such  selection 
and  notice  are  proven  in  this  case ;  hence  the  presumption  most 
be  in  favor  of  the  officer. 

The  sale  was  made  on  a  mortgage  created  before  the  provision  of 
the  constitution  in  regard  to  dividing  lands  into  small  lots  was  put 
in  operation,  and  therefore  can  not  be  affected  by  it. 

The  record  does  not  show  that  the  price  was  less  than  the  first  or 
previous  mortgage.    But  it  i^pears  that  the  only  mortgage  of  an 
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older  date  than  the  ones  on  which  the  order  of  seizure  and  Bale 
issned,  was  actually  owned  by  the  purchaser,  plaintiff  in  the  pro- 
ceedings. 
The  judge  a  quo  did  not  err  in  excluding  evidence  offered  to  prove 
plaintiff*8  alleged  special  mortgage,  as  the  judgment  obtained  by 
him  did  not  contain  its  recognition. 
The  subject  of  a  violation  of  an  alleged  agreement  not  to  sell  the 
property,  but  to  cultivate  the  lands,  has  already  been  settled  by 
this  court  as  not  being  a  legal  ground  for  not  causing  the  property 
to  be  sold,  and  a  fortiori,  is  not  a  good  ground  to  annnl  the  sale. 
S.  D.  Ihickworihf  ItMvidwiUy  and  as  Administrator  v.  Isaac  B. 
Payne  et  al.,  683. 

21.   Where  the  order  directs  the  mortgaged  property  to  be  aold  accord- 
ing to  law,  and  the  writ  of  seizure  has  no  reference  whatever  to  a 
certain  sum  of  $49  80,  as  insurance  premium,  the  plaintiff  must 
be  presumed  to  have  abandoned  the  claim  first  set  up  for  it. 
Widow  George  L'Hote  v.  Andre  Dubuoh  and  Widoio  Ihtbw^f  Ad' 
ministratrix,  717. 

28.  The  plaintiff  shows  a  just  title  to  the  property  which  he  claims, 
and  which  was  not  divested  by  the  pretended  sale  to  the  defend- 
ant, under  a  personal  judgment  of  the  City  of  Jefferson,  now  a 
part  of  New  Orleans,  v.  J.  J.  Seharge.  The  plaintiff  was  neither 
a  party  to  the  suit  nor  the  sale,  and  the  writ  was  not  directed 
against  him.  Besides,  the  sale  was  made  after  the  return  day  of 
the  writ  had  expired,  and  the  constable  failed  to  return  it  and  re- 
tain a  copy  as  required  by  law. 

George  Jaeobshagen  v.  John  Moylan,  735. 

28.  Execution  having  issued  on  a  judgment  obtained  by  R.  A.  Hunter 
in  a  former  suit  against  Richardson,  the  plaintiff  in  this  ciMe,  a 
tract  of  land  belonging  to  said  Richardson  was  sold,  and  Benjamin 
K.  Hunter,  the  principal  defendant  in  the  present  suit,  became  the 
purchaser.  On  a  devolutive  appeal  taken  by  Richardson,  the 
judgment  thus  obtained  against  him  was  annulled  by  this  court  on 
the  ground  that  the  citation  was  null,  having  issued  in  the  parish 
of  Rapides  and  been  served  upon  Richardson  in  the  parish  of  Sa- 
bine, the  parish  in  wliich  he  resided  and  had  his  domicile.  This 
action  is  brought  by  Richardson  against  said  purchaser  of  the  land 
at  sheriiTs  sale  in  the  suit  of  Robert  A.  Hunter  against  Richardson. 
In  so  far  as  Benjamin  K.  Hunter  is  concerned,  the  proceedings  in  the 
case  of  Robert  A.  Hunter  v.  Richardson  are  regular.  There  was  a 
petition,  citation,  answer  and  judgment.  Notice  of  seizure  was 
given  and  notice  to  appoint  appraisers,  and  an  appointment  of  an 
appraiser  by  the  defendant  followed  by  a  sale.    Under  these  cir- 
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cnmstances  the  sale,  as  to  third  persons,  tnuisferred  the  title  to 
'   the  property  sold.    The  plaintiff's  reoourse,  if  he  have  any,  is 
against  Bobert  A.  Hunter. 
Thomas  A.  J.  Eichardson  v.  Levin  P.  Smith  et  ale, — B.  A,  HunUr, 

WarrantOTf  746. 
Seb  iKJUNCTiON,  No.  4— J..  Whitney  dt  G.  W.  Whitney  v.  B.  Sa- 

loy,  40. 
See  Injunction,  No.  12 — Augaetin  v.  Dours  et  ale.,  361. 
See  Payment,  No.  1 — Snodgraes  v.  Adams,  235. 
See  Mortgage,  No.  9 — GvUheau  y.  Wiltz,  600. 
See  Mortgage,  No.  4 — Fleitas  v.  Consolidated  Association  of  the 

Planters  of  Louieiana^  223. 
See  Communitt,  No.  3 — Bieker  v.  Widow  and  Heirs  of  Pearson, 
391. 
SEQUESTRATION. 
1.   The  motion  to  dissolve  the  sequestration  should  have  been  made 
absolute.    The  reqaisite  oath  was  not  made.    The  affiant  did  not 
state  that  he  feared  or  believed  that  the  property  on  which  the 
privilege  exists  would  be  removed  out  of  the  jurisdiction  of  the 
court,  or  concealed,  parted  with  or  disposed  of  pending  this  suit. 
Blanc  dc  Legendre  v.  Wallace  dk  Choppin  et  als,,  492.  . 
See  Lease,  No.  Q-^Sillman  v.  Short  dt  Martin  et  al.,  512. 
See  Jurisdiction,   No.  12 — Bradley  dt  Co.  v.  Woodruff  et  al., 

299. 
See  Bonds,  No.  lO-^Daly  v.  Dujfkf  et  al,  468. 
STAMPS. 

See  Bills  and  Promissory  Notes,  No.  18 — Pargoud  v.  Mrs. 
Eichardson,  672. 
SHERIFF, 
1.   Potthoff  &  Knight  instituted  a  suit  against  Hill,  the  drawer  of  a 
note,  obtained  judgment,  issued  execution,  and  on  the  judgment 
not  being  satisfied,  sued  O'Hara  the  indorser,  who,  after  judgment 
against  him,  paid  the  amount  thereof.    The  present  suit  is  brought 
by  O'Hara  against  the  sheriff  and  his  sureties  to  make  him  aod 
them  responsible  for  not  having  collected  the  amount  of  Potthoff 
&  Knight's  judgment  against  Hill,  alleging  various  acts  of  omis- 
sion and  commission  amountiug  to  malfeasauce  and  nonfeasance  in 
office. 
The  error  in  this  case  lies  in  the  assumption  that  there  was  any  sub- 
rogation in  the  judgment  of  Potthoff  &  Knight  against  O^Hara,  to 
any  right  which  Potthoff  &  Knight  had  against  Schwab  and  his 
sureties  by  reason  of  any  neglect,  if  neglect  there  was,  in  execut- 
ing the  fieri  facias  which  had  been  placed  in  his  hands.    The 
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sheriff  may  have  been  reepoDsible  to  them,  but  he  was  not  respon- 
sible to  0*Hara,  who  was  no  party  to  the  suit  from  which  execution 
issued. 

Therefore  the  conduct  of  the  sheriff  in  the  case  of  Potthoff  &  Knight 
V,  Hill'oan  not  give  rise  to  any  action  against  him  and  his  sureties 
in  the  case  of  Potthoff  &  Knight  against  O'Hara. 

C.  J.  O'Hara  v.  JV:  Sekwah  ei  al.,  78. 

2.  After  sequestration,  a  certain  quantity  of  sugar  and  molasses  was, 
by  agreement  of  the  parties,  shipped  by  the  sheriff  to  the  firm  of 
Da  Silva  &  Weysbam,  the  proceeds  to  be  held  by  the  sheriff  sub- 
ject to  the  decision  of  the  court. 

By  this  agreement  the  parties  made  the  sheriff  their  agent,  and  as 
he  was  not  therein  acting  in  his  official  capacity,  his  sureties  are 
not  liable  for  his  failure  to  pay  over  the  money.  But  lie  is  per- 
sonally liable,  as  it  is  shown  that  he  has  several  times  promised  to 
pay  the  plaintiff  the  sum  claimed,  and  there  being  an  obligation 
on  which  the  promise  is  based,  and  the  evidence  being  received 
without  objection. 

B,  J.  Gay  i&  Oo,  v.  J.  B,  Lefeutie,  Jr.y  et  ate.,  250. 

3.  An  incoming  sheriff  has  not  the  right  to  require  his  predecessor  to 
deliver  to  him  the  moneys  realized  by  the  latter  on  executed  writs 
and  for  which  the  outgoing  sheriff  and  sureties  are  liable  on  his 
official.bond. 

It  will  hardly  be  held  that  when  a  sheriff  becomes  functtis  officio  he 
can  execute  writs  and  process  of  courts  in  his  possession  remain- 
ing unexecuted.  His  mission  is  completed  and  his  authority  to 
actively  enforce  the  laws  is  at  an  end.  But  there  is  no  impropriety 
or  unfitness  in  his  paying  over  moneys  which  he  has  in  hand  to  the 
party  legally  entitled  to  receive  it.  He  is  responsible  for  it  and 
notathe  incoming  sheriff,  and  the  right  of  the  latter  is  unwarranted 
by  law.  0.  8.  Sauvinet  v.  ITiomas  8»  Maxwell^  280. 

4.  It  is  evident  that  judgment  in  damages  against  the  civil  sheriff  for 
effecting  the  sale  complained  of,  is  erroneous,  as  he  was  acting  only 
under  the  direction  of  a  court  of  competent  jurisdiction  and  car- 
rying out  its  orders. 

The  sheriff  seems  to  have  been  informed  that  a  suit  in  interdiction 
had  been  instituted  against  the  owner  of  the  property  seized,  but 
that  was  no  warrant  for  him  to  stop  the  sale.     It  did  not  follow 
that  interdiction  would  result  from  the  suit.    If  the  parties  in  in- 
terest had  desired  to  stop  the  sale,  they  should  have  injoined  it. 
Joseph  Ba%iy  Curat&r  of  Benrietia  Hooker,  v.  Moses  Katz,  et  als., 
463. 
59 
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5;  The  sheriff  pf  a  different  parish  from  the  one  in  which  the  suit  is^ 

instituted  is  not  reqaired  hy  law  to  serve  «ivil  process  in  his  own 

parish,  which  has  emanated  trom  the  parish  where  the  suit  was  in- 

'    stitnted,  without  being  paid  in  advance  the  fees  established  by 

law  for  such  service. 
Section  7  of  the  act  of  1870,  p.  Id5  <Ray's  Revised  Statutes,  p.  369, 
section*  17,)  applies  only  to  the  sheriff  and  clerks  of  the  parishes 
in  which  the  salts  are  instituted. 
In  this  case  it  is  not  found  in  the  record  that  the  defendant,  sheriff 
of  the  parish  of  Onchita,  was  informed  of  the  near  approach  of  the 
period  which  was  to  extinguish  plaintiff's  claim  by  prescription, 
nor  that  the  plaintiff  used  that  degree  of  diligence  which  would 
naturall^^  be  expected  from  men  of  prudence  and  caution  to  avoid 
.    a  heavy  loss. 

AVithout  leaving  out  of  view  the  important  fact  that  public  officers 
should  be  held  strictly  responsible  for  injuries  or  loss  that  may 
arise  ftx>m  a  refusal  or  culpable  neglect  to  perform  their  duties,  this 
court  must  advert  to  the  want  of  right  in  litigants  to  require  their 
.services  without  reasonable  assurance  of  the  payment  of  the  fees 
allowed  them  by  law,  and  without  subjecting  them  to  delay  or  in- 
convenience in  receiving  the  same. 

N,  B.  Adams  v.  JB,  H,  JXnlcgrave,  et  aZ«.,  626. 
6.  The  defendant,  ex-sheriff,  having  turned  over  all  the  papers,  writs, 
etc.,  of  his  office,  including  the  receipts  of  the  keepers  of  the  prop- 
erty attached,  to  his  successor,  without  objection,  while  the  attach- 
ifnent  writs  were  pending  and  long  before  this  and  the  other  plain- 
tiffs had  obtained  judgment,  and  the  incoming  sheriff  having  ac- 
cepted the  keepers  of  said  property  and  made  them  his  own,  the 
defendant  (out-going  sheriff)  is,  under  such  circumstances,  released 
from  responsibility  for  its  safe  keeping. 

John  N.  Coleman  v.  John  J.  Hope,  629. 
See  Seizures  and  Sales,  No.  20 — Duckworth  v.  Fayne^  etal,, 

683. 
See  Attachment,  No.  3 — Chaffe,  Sh^a  d  Love  v,  Abererombie, 

685. 
See  Attachment,  No  4 — Scott  v.  Davis,  688. 
See  Subrogation.  No.  2— D.  Durac  v.  Widow  Ferrari  et  ai.y 

114. 
See  Prescription,   '^o,  1^ -State  of  Louisiana  v.  Sanson,  Tax 

Colleetor,  125. 
See  Intervention,  No.  4 — Hickman  v.  Thompson,  260, 
See  Bonds,  No.  14 — Levin  et  als.  v.  Lacey  et  als.,  270. 
See  Subrogation,   Nob.  3,  A—Dockham,  wife,  v.  City  of  New 

Orleans,  302. 
See  Damages,  No.  4 — Cohen  d  Wilson  v.  Avery  et  als,,  359. 
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SUBROGATION. 
1.  Pottlioff  &  Knigbt  iDStitnted  a  Buit  againat  HilU  the  drawer  of  a 
note,  obtained  judgment,  issaed  executiou,  and  on  the  judgment 
not  being  satisfied,  saed  O'Hara  the  indorser,  who,  after  judgment 
against  him,  paid  the  amount  thereof.  The  present  suit  is  brought 
by  O'Hara  against  the  sheriff  and  his  sureties  to  make  him  and 
them  responsible  for  not  having  collected  the  amount  of  Potthoff 
&  Rnight^s  judgment  against  Hill,  alleging  various  acts  of  omis- 
sion and  commission  amounting  to  malteasance  and  nonfeasance  in 
office. 
The  error  in  this  case  lies  in  the  assumption  that  there  was  any  sab- 
rogation  in  the  judgment  of  Potlioff  &  Knight  against  O^Hara, 
to  any  right  which  Potthoff  &  Knight  had  against  Sdiawb  and 
his  sureties  by  reason  ot  any  neglect,  if  neglect  there  was,  in  ex- 
ecuting tlie  fieri  fadas  which  had  been  placed  in  his  hands.  The 
sheriff  may  have  been  responsible  to  them,  but  he  was  not  re- 
sponsible to  O'Hara,  who  was  no  party  to  the  suit  from  which 
execution  issued. 
Therefore  the  cutiduct  of  the  sheriff  in  the  case  of  Potthoff  tt 
Knight  V.  Hill  can  not  give  rise  to  anv  action  against  him  and  his 
sureties  in  the  case  of  Potthoff  &  Knight  against  O'Hara. 

O.  J.  OPHara  v.  N,  Schwab  et  ol,  78. 

2.  The  subrogation  i^lied  on  in  this  case  by  Goulard,  the  third  opponent 
was  not  effected  in  conformity,  with  article  2160,  R.  C.  C.  This 
article  is  very  explicit.  The  act  of  borrowing  and  the  receipt 
must  be  execute i  iu  the  presence  of  a  notary  and  two  witnesses. 
In  this  instance  the  receipt  was  given  by  the  sheriff,  and  should 
have  been  rejected  on  the  objection  made  by  plaintiff.  It  is  not 
an  authentic  act  by  law,  and  is  not  in  the  form  of  receipt  required 
by  the  above  mentioned  article  of  the  Civil  Code.  The  subrogation 
therefore  attempted  in  favor  of  Goulard,  the  third  opponent*  is  with- 
out legal  effect  against  any  one  having  adverse  claims  such  as  the 
plaintiff  or  his  transferree  has  shown  himself  to  possess. 

D.  DuraCj  Jean  Baeus,  transferree  v.  Widow  J.  B.  Ferrari^  Louie 
Oaulard,  third  opponentf  114. 

3.  In  September,  1872,  Potter,  subrogee  of  the  judgment  styled 
Josephine  Lacoste  v.  Mary  Ann  Nugent,  who  is  represented  as 
being  no  other  person  than  Mary  Ann  Dockham,  issued  execution 
and  seized  under  garnishment  process  the  judgment  of  the  plain- 
tiff, Mary  Ann  Dockham  v.  The  City  of  New  Orleans.  Beiore  the 
garnishment  proceeding  was  tried,  to  wit,  in  November,  1873, 
Mrs.  Jane  O'Rourke,  subrogated  to  the  judgment  ot  the  plaintiff 
against  the  city,  filed  a  rule  for  the  parties  in  interest  to  show 
cause  why  the  amount  of  said  judgment  should  not  be  paid  to  her. 
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It  is  erident  that  Potter  has  a  right  to  the  judgment  in  controTersy, 
which  ifi  saperior  to  that  of  the  plaintiff  in  rale,  because  the  seiz- 
ure under  garnishment  proceeding  was  made  before  the  city  was 
notified  of  the  transfer  of  the  judgment  to  Mrs.  O'Rourke,  plain- 
tiff in  rule.  Until  this  notice  was  given  to  the  judgment  debtor 
the  transferree  was  not  posssessed  of  the  judgment,  so  far  as  Pot- 
ter^ a  third  person,  was  concerned. 

Mary  A,  Doekham,  Wi/Cy  ete.,v.  City  of  New  Orleans.  Jotham  Pot- 
ter, Subrogee,  302. 

4.  To  the  objection  that  the  judgment  in  the  case  of  Josephine  Lacoste 
V,  Mary  Ann  Nugent  was  a  nullity,  because  the  agent  who  confessed 
judgmept  was  unauthorized  to  do  so,  the  answer  is,  that  the  judg- 
ment was  consented  to  by  an  attorney  at  law  in  behalf  of  Mary 
Ann  Nugent,  and  his  authority  wns  not  denied  under  oath. 
It  is  further  objected  that  the  seizure  lapsed  because  the  sheriff  de- 
tained in  his  hands  beyond  the  seventy  days  the  fieri  faciae  upon 
which  the  garnishment  process  issued.  This  court  finds  that  the 
writ  was  returned  and  a  copy  issued  by  the  clerk  upon  which  the 
seizure  continued,  in  strict  compliance  with  the  law.  Besides,  an 
irregularity  of  this  kind  on  the  part  of  the  sheriff  would  not  release 
the  seizure  nor  destroy  the  lien  acquired  thereby.  Ihid. 

SvE  Insurance  No.  12 — Carroll  dt  Co,  v.  New  Orleans  Jackson 
and  Great  Northern  Bail  Boad  Company ,  447. 

SUCCESSION. 

•  i.  The  acceptance  of  a  Succession  is  express,  when  in  an  authentic 
or  private  instrument,  or  in  some  judicial  proceeding,  the  purpose 
of  the  heir  is  declared  in  terms  so  clear  and  distinct  that  uo  doubt 
can  exist  of  his  intention  to  accept  under  the  responsibilities  that 
result  from  an  acceptance  pure  and  simple.  To  incur  the  liability 
arising  from  an  acceptance  pure  and  simple,  something  more  than 
styling  himself  heir  in  some  wiitten  act,  authentic  or  judicial, 
must  appear  in  the  instrument,  in  order  to  bind  the  party  abso- 
lutely to  pay  all  the  debts  of  the  succession  out  of  his  own  means. 
Both  in  the  express  and  tacit  acceptance  it  must  be  made  clear,  that 
it  was  the  intention  of  the  party  assuming  the  quality  of  heir  to 
abide  the  disadvantages,  if  any  should  arise,  of  accepting  simply 
and  purely,  as  well  as  to  enjoy  the  benefits  that  might  accrue  from 
it.  In  the  one  case,  the  intention  is  to  be  found  in  a  fair  interpre- 
tation of  the  terms  and  expressions  of  written  instruments;  in 
the  other,  it  is  to  be  inferred  from  acts,  the  motives  of  which  can 
not  be  ascribed  to  any  other  purpose. 
The  subject  matter  of  the  written  acts  in  which,  by  styling  herself 
heir,  it  is  contended  in  this  case  that  the  defendant  became  boand 
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for  the  debts  of  the  sacoession,  presents  collateral  issues  not  in- 
volving the  question  of  heirship,  and  in  no  manner  relating  to  the 
acceptance  of  the  succession. 
The  term  hnir  has  several  signifiicatioos.  Sometimes  it  refers  to  one 
who  has  formally  accepted  a  succession,  and  taken  possession 
thereof;  sometimes  to  one  who  is  called  to  succeed,  but  still  re- 
tains the  faculty  of  accepting  or  renouncing,  and  it  is  frequently 
used  as  applied  to  one  who  has  formally  renounced.  Hence,  the 
use  of  the  word  heir  in  itself  is  of  but  little  moment.  It  is  the 
object  and  intent  manifested  by  its  use  that  is  the  material  thing. 
Robinson  Mumford  v.  Mrs.  8,  T,  Bowman  and  Busband^  413. 
2.  This  suit  is  instituted  by  the  under  tutor  of  the  minor  Rohn,  to 
recover  from  S.  Herman  and  L.  Levy,  the  amount  coming  to  them 
as  heirs  of  their  father  in  the  property  belonging  to  the  partner- 
ship which  had  existed  between  their  father  and  said  Herman  and 
Levy. 

It  is  apparent  from  the  record  that  the  minors'  interest  in  the  suc- 
cession of  their  father  had  not  been  handed  over  to  their  tutrix  at 
the  time  she  entered  into  another  partnership  with  the  surviving 
partners  of  her  deceased  husband.  It  was  this  interest,  added  to 
her  rights  as  widow  in  community,  which  formed  her  share  of  the 
partnership  stock.  The  contract  was,  in  fact,  a  contract  of  part- 
nership between  herself,  her  minor  children  and  the  surviving 
partners  of  her  husband.  The  law  does  not  authorize  such  a  part- 
nership. It  was  an  investment  of  her  minor  children's  funds  in 
an  enterprise  for  which  she  had  no  warrant.  Up  to  this  point, 
therefore,  the  minors'  property  must  be  considered  to  have  re- 
mained in  the  hands  of  the  surviving  partners. 

But  this  court  does  not  see  where  the  under  tutor  finds  any  authoiity 
for  attacking  the  defendants.  If  any  cause  of  action  exists  against 
the  defendants,  the  tutrix  of  the  minors  is  the  proper  person  to 
assert  it.  - 

The  under  tutor  acts  for  the  minor  whenever  the  interest  of  the  minor 
is  in  opposition  to  the  interest  of  the  tutor.  Perhaps,  in  case  of 
collusion  between  the  debtor  of  a  minor  and  his  tutor,  the  under 
tutor  might  be  authorized  to  interfere.  But  in  this  case  no  collu- 
sion is  asserted.  The  rights  of  the  minors  have  not  been  invaded 
by  the  defendants.  Whatever  transactions  they  may  have  had  in 
which  the  minors'  interests  were  involved,  they  had  them  with 
their  tutrix,  who  was  the  only  person  having  authority  with  whom 
they  could  contract.  If  they  acted  fraudulently  toward  the  toJtrix, 
fraud  vitiates  any  contract,  and  the  tutrix  has  her  action  to  set  it 
aside.  It  the  tutrix  has  acted  in  bad  faith  towards  her  wards,  the 
under  tutor  has  his  action  against  her. 

iSi'aMm  NeMetj  Under  Tuior,  v.  8,  Merman  and  L,  Levy^  458. 
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3.  Tbe  plaintiff  sold  her  interest  in  her  father's  succession  to  her  co- 
legatee  and  consequently  co-owner,  who  is  the  defendant  in  this 
case,  and  in  the  enjoyment  of  that  interest  it  is  not  pretended  that 
said  defendant  has  been  disturbed.  Ic  matters  not'  whether  that 
interest  was  a  third  or  a  half.  The  purchaser  has  received  all  that 
she  purchased,  to  wit:  the  interest,  whutever  it  is,  and  she  must 
pay  the  price  she  has  agreed  to.  It  can  not  be  seen  under  what 
error  of  law,  as  alleged,  the  defendant  could  have  been,  when 
mnking  the  purchase. 
The  plea  of  want  of  consideration  is  not  well  founded.  •  The  i' Iain- 
tiff  did  not  sell  any  slave,  but  only  whatever  interest  she  might 
have  in  her  father's  estate.  Besides,  in  1867,  the  date  of  the  de- 
fendant's purchase,  there  were  no  slaves  to  buy  or  to  sell. 
After  the  plaintiff  sold  all  her  interest  in  the  succession  ot  her  father 
to  the  defendant,  she  had  nothing  to  do  with  whatever  debts  of 
the  succession  the  defendant  chose,  or  was  compelled  to  pay. 
There  was  no  error  in  the  Judgment  which  passed  over  in  silence 
the  defendant's  reconventional  demand.  To  give  judgment  in 
favor  ot  the  plaintiff  for  the  amount  claimed,  was  practically  to 
dismiss  the  reconventional  demand — which  dismissal  the  evidence 
justifies. 

Margaret  8.  Pool  v.  Annie  Alexander  and  Husband,  669. 

Skk  Widow,  No.  1 — Cornelio  McCoy  and  Husband  v.  McCoy,  Ad- 
ministrator,  686. 

See  Practice,  No.  8 — Minor  v.  JBaker,  Auxjiioneera  et  als.,  160. 

See  Husband  and  Wife,  No.  2--Anne  Ford  v.  Anne  Kittridge, 
190. 

See  Administrator,  Nos.  6,  7,  8,  9— CiwAtn^f  et  aU.  v.  Herman- 
son  et  als.y  214. 

See  Administrator,  No.  10 — Succession  of  A,  Deouir,  222. 

See  Administrator,  No.  11 — Louis  Drouet  v.  Succession  of  L. 
F.  Drouet,  323. 

See  Administration,  No.  19 — Bentz  et  als,  r.  Cole,  623. 

See  Jurisdiction,  No.  10— Clemens  v.  Comfort,  269. 

See  Jurisdiction,  No.  20 — Tessier  v.  Littell,  602. 

See  Monition,  No.  l^  Julia  Scott  and  Husband  v.  The  World, 
285. 

See  Judgment,  No.  7 — Taylor  v.  Lauer  et  ah,  307. 

SURETIES. 

See  Pleadings,  No.  11 — Kilgore  v.  Tippit  et  als.,  624. 
See  Bonds,  No.  11 — Brigham  v.  Bussey  et  al.,  676.    No.  13 — 
HarreU  v.  Sanders,  691. 
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TAXES  AND  TAX  COLLECTORS. 
1.  The  taxes  ot  the  years  1867  and  1868  became  due  at  least  by  the 
first  day  of  December  of  these  years  ;  they  were  assessed  respec- 
tively in  the  same  years — the  taxes  for  1867  in  1867 — those  for  1868 
in  1668. 
Under  the  revenue  act,  approved  April  4,  1865,  numbered  55,  and 
entitled  ^*  An  Act  to  provide  for  increasing  the  revenue  of  the 
State  and  raiding  the  means  to  pay  the  interest  on  the  State  debt," 
the  lien  and  privilege  for  taxes  dated  from  the  first  Monday  of  July 
of  the  year  for  which  the  taxes  were  assessed,  and  continued  for 
two  years. 
But  the  revenue  bill  of  1868,  approved  on  the  twenty-sixth  of  Octo- 
ber of  that  year,  extended  the  continuance  of  the  tax  list  to  five 
years  trom  the  first  of  April  of  the  year  for  whicli  the  taxes  may 
be  assessed.     The  last  section  of  said  act  provides  that  it  shall  go. 
into  effect  on  the  first  day  of  January,  18H9,  and  repeals,  from  and 
after  its  going  into  effect,  all  laws  and  parts  of  laws  contrary  to  its 
provisions. 
Dwdop  (&  McOance  v.  Henry  D,  Minor  et  al — Edward  0,  Falmer, 
Third  Opponent,  117. 
2.  It  was  competent  for  the  Legislature  to  lengthen  the  term  of  pre- 
scription in  regard  to  tax  liens.     The  act  of  1868  is  not  understood 
b^  the  court  as  repealing  the  thirty-second  section  of  the  act  of 
1865,  but  only  as  extending  the  duration  of  the  lien.   . 
The  question  of  prescripton  must,  in  this  case,  be  determined  by  the 
established  rule  for  cases  where  a  portion  of  the  time  to  be  computed 
has  passed  under  one  term  of  prescription,  and  the  other  portion 
has  passed  under  another  and  a  different  term.    According  to  this 
method,  it  is  found  that  the  lien  for  the  taxes  of  1867  is  prescribed, 
while  the  lien  for  the  taxes  of  1868  is  not  piescribed.  Ihid.     . 

S.  The  defendant's  objection  is  that  the  law  under  which  the  parish 
tax  is  levied  on  retail  liquor  dealers  in  the  parish  of  East  Felici- 
ana, is  violative  of  the  one  hundred  and  eighteenth  article  of  the 
State  Constitution,  because  the  tax  is  not  uniform,  inasm^ich  as  it 
is  regulated  by  the  amount  of  business  which  is  done ;  those  who 
sell  for  more  than  $15,000  having  to  pay  one  sum,  and  those  who 
sell  for  less  than  f  15,000  and  more  than  $5,000,  anoUier  sum,  and 
so  on.    This  objection  is  fatal. 
Parish  of  E<Mt  Feliciana  ex  reh  J.  Oeoar  HaweU,  Tax  Golleotor,  v. 
John  Qurth,  140. 
4.   Section  8  of  act  No.  47,  of  1873,  which  disqualifies  as  a  witness  a 
delinquent  taxpayer,  published  as  such  for  thirty  days,  is  uncon- 
stitutional. 
This  provision  of  the  act  under  consideration  is  a  regulation  or  rule 
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of  evidence  enacted  bj  the  Legislature.     The  title  of  the  act 

should  then  give  some  indication  of  it,  which  it  does  not.    No  one 

upon  reading  that  title  would  imagine  that  the  act  contained  any 

provision  upon  the  rules  of  evidence  or' the  right  to  be  a  witness 

in  a  court  of  justice. 

John  L  Adams  v.  Asa  Webster j  142. 

5.  The  power  delegated  to  police  juries  by  the  Legislature  to  levy 
taxes  for  parochial  uses,  and  the  special  power  to  levy  a  uniform 
per  centum  on  every  species  of  property,  trade  or  professiou  on 
which  the  State  assesses  a  tax,  is  not  unconstitutional. 

State  ex  rel.  J,  O.  HoweU^  Tax  Oolleetor,  v.  Charles  MeVea,  151. 

6.  The  ordinance  of  the  police  jary  of  the  parish  of  Concordia,  which 
provides  for  the  levying  of  a  special  tax  to  be  known  as  a  contin- 
gent tax,  to  be  appropriated  to  the  payment  of  all  warrants  drawn 
on  the  same  for  the  payment  of  attorney's  fees — any  surplus  to  be 
held  by  the  treasurer  as  a  fund  for  the  payment  ot  miscellaneous 
warrants  drawn  on  said  fund,  as  might  be  thereafter  provided  by 
ordinances  of  the  police  jury  relative  to  the  same,  is  violative  of 
the  2745th  section  of  the  Revised  Statutes. 

In  so  much  as  concerns  the  payment  ot  attomey*s  contingent  fees,  it 

I  will  be  time  to  levy  and  collect  a  tax  to  pay  the  same  when  the 

contingency  which  may  make  them  due,  shall  have  arrived.    The 

contingency  may  never  happen,  and  there  would  then  have  been 

no  necessity  for  collecting  the  tax. 

Nathan  Lorie  v.  Bennett  Hitehcoek,  Tax  OoUeetor  et  oZ.,  154. 

7.  The  predecessors  of  the  plaintiffs,  who  administered  the  offices  of 
police  jurors  aud  parish  treasurer  during  the  years  1867, 1868, 1869, 
1870, 1871  and  1872,  had  authority  to  settle  with  the  defendant  for 
parish  taxes  collected  by  him  during  those  years.  If  they  permit- 
ted him  to  settle  without  taking  the  oatli  required  by  law,  that  he 
had  not  speculated  in  parish  funds,  this  fact  can  not  invalidate  the 
settlements,  although  it  shows  a  dereliction  of  duty  on  the  part  of 
those  administering  the  parish  as  a  municipal  corporation.  These 
settlements  are  final. 

P.  A.  OvmrnanSj  President  Police  Jury,  and  Charles  Leroy,  Ireas- 
urer.  Parish  of  Natchitochesj  v.  D.  if.  Boullt,  Tax  Collector,  277. 

8.  After  partial  settlements  made  in  April  and  May,  1873,  for  parish 
taxes  collected  during  that  year,  defendant  owing  acertain  balance 
thereof  due  up  to  the  first  of  July  of  the  same  year,  tendered  it  in 
parish  warrants  to  the  parish  treasurer,  who  properly  refused  t<^ 
receive  them,  because  the  tender  was  not  accompanied  with  the 
oath  required  by  law. 

Failing  to  verify  by  his  oath  that  the  warrants  tendered  were  actually 
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received  by  him  from  the  taxpayers,  the  defendant  shoald  have 
tendered  United  States  cnrrency  to  the  amount  dae  by  him.'  Ibid. 
9.  A  special  tax  having  been  levied  and  collected  to  pay  judgments 
against  the  parish^  plaintiffs  claim  judgment  against  defendant  for 
the  full  amount  thereof  on  the  ground  that,  as  tax  collector^  the 
defendant  had  no  authority  to  pa^'  the  same  to  the  judgment  cred- 
itors, it  being  his  duty  to  pay  overall  funds  collected  by  himself 
for  the  parish  to  the  parish  treasurer,  to  be  disbursed  by  that  offi- 
cer according  to  law. 
There  is  no  doubt  that  this  was  the  duty  of  the  defendant ;  but  as 
he  applied  the  sum  aforesaid  to  the  discharge  of  the  judgments  for 
which  said  sum  was  assessed  and  collected,  this  court  fftils  to  per- 
ceive any  injury  that  has  resulted  to  the  parish  from  this  irregular 
proceeding.  It  would  be  inequitable  for  the  plaintiffs  to  recover 
judgment  against  the  defendant  for  said  amount }  for,  after  all,  the 
funds  received  their  proper  destination,  though  the  channel 
through  which  they  passed  was  not  the  right  one.  Ibid. 

10.  The  collecting  of  certain  rates  fixed  upon  for  the  lease  of  a  stall 
in  St.  Mary's  Market,  is  ndt  a  tax  upon  plaintiff's  occupation, 
which  is  unequal;  oppressive  and  in  violation  of  the  constitution, 
It  is  a  rent  which  he  pays  por  day  for  the  stall  he  occupies,  besides 
a  certain  sum  on  each  beef,  sheep,  etc.,  which  he  offers  for  sale. 
The  ordinance  was  in  force  when  he  rented  the  stall ;  it  is  then  a 
contract  entered  into  between  himself  and  the  city,  the  perform- 
ance of  which  he  can  not  iujoin  the  city  from  exacting. 

Louis  Barthel  v.  Oity  of  New  Orleans,  340. 

11.  The  x>lain tiff,  not  having  tendered  to  the  defendant  the  sum  of 
money  conceded  to  have  been  paid  by  the  latter  for  taxes  on  cer- 
tain property  which  she  claims  to  be  reconveyed  to  her,  ought  not 
to  recover  judgment  aj^ainst  him  for  damages  arising  from  his  re- 
fusal to  make  the  reconveyance  to  which  plaintiff  is  entitled. 

The  claim  of  the  intervenors  predicated  on  the  allegation  that 
George,  the  husband  of  the  plaintiff,  bought  the  property  which  is 
sought  to  be  made  the  object  of  the  reconveyance,  with  money 
belonging  to  them,  and  which  he  employed  for  their  benefit  as 
their  agent,  can  not  be  maintained.  George  was  not  the  agent  of 
the  intervenors  before  the  war  of  the  rebellion,  and  was  not  acting 
as  such  at  the  time  it  occurred.  They  could  not  have  appointed 
him  afterwards,  during  the  war,  because  they  were  citizens  of 
Pennsylvania,  a  loyal  State. 

But  whether  the  property  in  question  was  bought  or  not  with  the 
money  of  the  intervenors  is  immaterial.  If  George  had  stolen  the 
money  from  the  intervenors,  they  could  not  have  become  the  own- 
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era  of  the  property  acquired  therewith  by  him.    Besides,  they  can 
not  establish  title  to  immovable  property  by  parol,  and  they  have 
no  written  evidence  in  support  of  their  pretensions. 
Mrs.  Elizabeth  Oeorge,  Widaw  and  Tutrix  v.  Charles  CampbeU — 
Magee  d  Kneass,  Intervenora,  445. 

12.  In  this  suit  for  the  taxes  of  1873,  the  defendant  insists  that  the 
default,  the  introduction  of  proof  and  the  judgment  are  irregular 
and  void,  because  not  taken  in  this  particular  suit,  but  in  a  gen- 
eral entry  of,  *' City  of  New  Orleans  v,  Samuel  Boyd  &  Co.,  and 
sundry  and  other  taxpayers,  from  No.  50,000  to  59,864  inclusive  j" 
and  that  the  judgment  signed  is  not  the  judgment  entered  on  the 
minutes. 

The  judgment  appealed  from,  which  has  the  signature  of  the  judge, 
is  the  one  which  the  defendant  has  an  interest  in  complaining  of. 
The  next  question  is  as  to  his  having  been  legally  cited. 

By  the  act,  No.  48  of  1871,  §  9,  a  publication  of  the  names  of  the 
delinquent  taxpayers,  with  the  amounts  due  by  them  respectively, 
in  the  official  journal,  is  a  legal  citation  to  each.  After  a  certain 
delay,  '*  upon  the  production  and  filing  of  said  claims  or  bills  in 
the  appropriate  and  competent  court,  and  the  production  of  proof 
of  publication,  judgment  shall  be  immediately  rendered  in  favor 
of  said  city  and  against  the  delinquent  taxpayer  or  debtor.*'  Ac- 
cording to  this  provision  of  the  law  the  taking  of  a  default  was 
unnecessary,  and,  if  taken,  the  defendant  has  no  right  to  complain 
of  a  formality  which  is  in  his  favor.     . 

City  of  New  Orleans  v.  S,  W.  BaAolins,  470. 

13.  There  is  no  sacramental  form  for  entering  judgments  on  the 
minutes  of  the  court.  The  records  of  the  court  must  show,  how- 
ever, the  proceedings ;  and,  in  these  tax  suits,  an  entry  showing 
that  judgment  was  rendered  in  suits  from  one  number  to  another 
inclusive,  is  a  record  of  the  fact  that  a  judgment  was  allowed  in 
each  for  the  amount  of  the  claim. 

The  record  here  shows  that  a  judgment  was  entered  and  signed  in 
the  case  of  the  city  of  New  Orleans  v,  Rawlins,  No.  57,679,  which 
is  a  number  included  in  those  in  which  a  judgment  was  entered  on 
the  minutes  of  the  court.  The  law  assimilates  the  proceedings  in 
this  class  of  cases  to  those  in  executory  proceedings,  except  that 
the  proof  must  be  presented  in  court.  Ibid, 

14.  From  the  proceedings  in  this  case  it  appears  that  the  order  of  the 
twelfth  November,  1873,  purporting  to  confirm  and  make  final  the 
judgment  by  default  for  taxes,  was  inadvertently  rendered  and 
was  simply  nugatory  ;  and,  being  without  force,  it  could  not  affect 
the  validity  of  the  judgment  finally  rendered  contradictorily  be- 
tween the  parties  in  December. 

City  of  New  Orleans  v.  Bobert  J,  Ker,  491. 
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15.  The  ground  that  the  assessors  and  city  administrators  were  not 
legally  appointed,  can  not  be  urged  in  this  proceeding.  There  is 
a  law  providing  for  the  settlement  of  such  questions. 

The  objection  that  the  parish  tax,  the  school  tax  and  the  police  tax 
embraced  in  the  bill  are  for  purposes  of  State  institutions,  and  are 
unconstitutional,  because  not  uniform,  is  without  force. 

The  constitution  does  not  require  that  every  tax  shall  be  assessed 
throughout  the  State,  but  that  taxation  by  the  State  shall  be  uni- 
form throughout  the  State.  The  taxes  now  in  question  are  local 
taxes,  levied  by  the  city  in  accordance  with  the  statutes  of  the 
State,  for  the  objects  specified  as  applicable  to  the  territorial  limits 
of  the  city.  City  of  New  Orleans  v.  Esther  Klein^  493. 

16.  The  defendant  is  sued  on  a  tax  bill  on  real  estate,  which  tax  bill 
was  originally  two  and  five-eighths  per  cent,  but  subsequently 
reduced  to  two  per  cent.  The  defense  is,  that  the  ordinance  under 
which  this  suit  is  instituted,  is  in  violation  of  two  prohibitory 
laws,  to  wit :  Act  No.  7,  1870,  limiting  plaintiff's  right  to  tax  to 
one  and  three  quarters  per  cent,  and  act  68  of  same  year  fixing 
the  limit  at  two  per  cent.,  wherefore,  said  ordinance  is  null  and 
void;  the  two  acts  were  approved  on  the  same  day. 

It  is  clear  that  the  demand  being  only  for  two  per  cent,  is  not  in 
violation  of  act  68. 

But  it  is  contended  by  defendant  that  the  tax  of  two  per  cent,  claimed 
being  in  excess  of  the  authority  conferred  by  act  No.  7,  limiting 
the  taxing  authority  to  one  and  three-quarters,  can  not  be  col- 
lected in  whole  or  in  part,  while  the  plaintiff  contends  that  the 
act  No.  68,  conferred  the  authority  to  collect  the  two  per  cent, 
claimed. 

There  is  no  absolute  conflict  between  the  two  enactments.  The  first 
in  order  of  the  two  acts  is  the  City  Charter,  and  confers  on  the 
City  Council  authority  to  levy  an  annual  tax  for  the  purposes  of 
said  act  which  should  not  exceed  three-quarters  of  one  per  cent., 
provided,  it  be  sufficient  to  pay  the  interest  on  the  eonsolidated 
debt  and  railroad  bonds  issued  by  the  city  of  New  Orleans.  At 
the  same  time,  there  were  other  special  statutes  making  it  the  duty 
of  the  city  to  levy  and  collect  taxes  known  as  the  metropolitan 
tax  and  park  tax,  which  are  not  mentioned  in  the  designation  of 
the  taxes  which,  in  the  aggregate,  should  not  exceed  one  and 
three-quarters  per  cent. 

The  act  No.  68  need  not  be  considered  as  a  repealing  or  amending 
statute,  but  as  fixing  a  limit  in  general  terms  to  powers  already 
conferred.  If  the  city  charter  (act  No.  7)  were  the  only  statute 
conferring  autboiity  to  levy  taxes,  the  defensu  set  up  might  be 
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good,  bnt  the  " proviso"  in  said  act  implies  that  a  higher  rate 
might  be  necessary. 
There  are  many  other  statutes  conferring  the  authority  and  making 
it  the  duty  of  the  city  to  levy  certain  special  taxes,  which,  all 
taken  together,  exceed  two  per  cent,  as  made  out  in  the  original 
bill  against  the  defendant;  but  the  city  has  remitted  that  excess 
and  is  now  only  seeking  to  collect  the  two  per  cent.  The  city  can 
well  remit  the  excess  and  demand  what  it  has  authority  to  impose. 

Oity  of  New  Orleans  v.  Estate  of  D.  F.  Burthe,  497. 

17.  Act  No.  57  of  1874,  can  have  no  effect  in  this  case,  which  is  to 
pollect  taxes  in  1872  and  1873,  as  laws  can  not  have  a  retroactive 
effect  under  the  constitution  of  this  State. 

If  the  act  of  1874  was  to  interpret  the  acts  of  1871  and  1872,  as 
seems  to  be  its  purpose,  it  is  unconstitutional  because  trenching 
upon  the  jurisdiction  of  the  judiciary.  To  interpret  laws  is  not 
within  the  powers  of  the  General  Assembly.  It  is  not  a  legisla- 
tive,  but  a  judicial  function. 

aty  of  Netv  Orlea/ns  v.  Lotdsiafia  Mutual  Insurance  Company ^ 
499. 

18.  The  objection  that  the  acsessment  ot  defendant's  property  is  ex- 
cessive, is  a  matter  that  can  not  be  examined  in  the  present  action 
for  the  amount  of  his  State  taxes. 

The  Auditor  merely  calculates  the  proportion  that  each  payer  must 
pay.  The  discharge  of  this  duty  in  no  manner  involves  the  levy- 
ing of  a  tax  by  the  Auditor.  It  is  the  State  which  levies  the  tax 
and  not  the  Auditor. 

The  building  of  levees  in  Louisiana  is  a  public  enterprise  or  work 
which  concerns  directly  at  least  half  of  the  people  of  the  State, 
and  indirectly  the  whole  State.  Of  the  propriety  of  constructing 
levees  the  General  Assembly  is  the  exclusive  judge.  They  have 
the  right  to  assess  a  tax  and  expend  the  money  arising  therefrom 
iu  the  construction  of  levees,  or  in  the  erection  of  such  public 
works  as  they  may  deem  beneficial.  No  individual  taxpayer  has 
the  right  to  resist  the  exercise  of  a  discretionary  power  confided 
to  the  Legislature. 

The  law  making  power  can  certainly  assess  a  tax  to  pay  the  capital 
and  interest  of  a  debt  which  it  had  at  the  time  authority  to  con- 
tract. State  of  Louisiana  v.  A,  A,  Maginnis,  558. 

19.  The  objection  raised  in  this  case,  that  acts  No.  4  and  27  of  the  ses- 
sion of  1871,  under  which  the  assessments  were  made,  are  nncson- 
stitutional  and  void,  and  that  it  is  a  violation  of  article  10  of  the 
constitution  of  this  State  and  article  5,  section  1,  of  the  four- 
teenth amendment  of  the  constitution  of  the  United  States  to 
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attempt  to  impose  upon  the  whole  people  of  the  State  the  burden 
of  building  and  protecting  leveeB  for  the  benefit  of  the  owners  of 
property  in  a  section  of  the  State  by  way  of  taxation  on  the  whole 
State,  has  become  res  judicata  in  the  case  of  State  ex  rel.  Levee 
Company  v.  Charles  Clinton,  Auditor,  25  An.  401. 

It  is  no  gronnd  to  resist  a  tax  because  the  State  debt  has  reached  the 
constitutional  limitation,  unless  the  object  for  which  the  tax  is 
levied  or  the  law  authorizing  it  is  unconstitutional  and  void. 
That  the  Legislature  has  improperly  diverted  a  trust  fund,  is  a 
question  that  may  concern  the  owner  or  owners  of  that  fund.  It 
is  a  matter  in  which  the  respondent  has  no  interest. 

This  court  can  not  presume,  in  the  absense  of  proof  on  the  subject 
in  the  record,  that  the  New  Orleans,  Mobile  and  Chattanooga 
Bailroad  Company  bas  failed  to  fulfill  the  conditions  on  which  the 
State  has  issued  her  bonds  as  an  indorsement  for  said  company, 
and  that  thereby  the  State  is  released  from  an  obligation  incurred 
before  the  adoption  of  the  constitutional  amendment  limiting  the 
State  debt  to  twenty-five  millions.  Ibid, 

20.  The  objection  to  the  validity  of  the  bonds  issued  under  act  32, 
approved  February  25,  1870,  to  pay  for  work  on  the  levees  of  the 
State,  has  no  force.  Said  act  is  not  in  conflict  with  articles  -110 
and  118  of  the  constitution  of  the  United  States. 

The  payment  by  the  State  in  the  form  of  bonds,  for  work  on  the 
levees  of  the  State,  is  not  taking  private  property,  or  divesting 
vested  rights  in  the  meaning  of  the  constitution,  State  or  federal. 
The  question  as  to  whether  a  tax  shall  be  levied  on  all  the  taxable 
property  of  the  State,  or  only  on  the  particular  localities  where 
the  work  is  done,  is  a  question  of  policy  to  be  determined  by  the 
Legislature  and  not  by  the  courts,  there  being  no  constitutional 
regulation  on  the  subject. 

Whether  the  original  proprietors  were  bound  or  not  to  keep  up  the 
levees,  does  not  affect  the  power  or  right  of  the  State  to  do  so, 
and,  in  this  proceeding,  the  court  can  not  pass  on  the  question  of 
consideration  if  it  be  a  matter  for  judicial  inquiry. 

Whether  these  were  the  necessary  parties  to  institute  a  suit  or  not 
in  this  instance  before  the  intervention  of  Sheridan,  the  holder  of 
some  of  the  bonds  in  question,  it  is  quite  sure  that,  after  he  inter- 
vened, to  the  extent  of  his  interest  in  the  bonds,  there  was  a 
plaintiff  in  injunction,  the  State;  and  a  defendant,  Sheridan  ;  and 
there  was  thus  a  joinder  of  issue. 

The  act  No.  32,  called  in  question,  was  approved  on  the  twenty -fifth 

of  February,  1870,  about  two  months  before  the  adoption  of  the 

constitutional  amendment  referred  to.    It  is  impossible  therefore 

to  imagine  how  that  law  can  be  affected  by  said  amendment. 

State  of  Louisana  v.  Charles  Clinton,  Auditor,  and  A.  Dubucletf 
Treasurer,     O.  A,  Sheridan,  intervener,  561. 
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21.  The  constrnctioD  of  levees  can  not  be  called  a  local  work  in 
LoniBiana,  but  even  should  such  a  work  be  local  in  its  charac- 
ter, there  is  no  prohibition  against  the  General  Assembly  author- 
izing local  improvements  to  be  made  and  providing  for  the  pay- 
ment thereof. 

Taxes  should  only  be  levied  for  those  purposes  which  properly  con- 
stitute a  public  burden.  But  what  is  for  the  public  good,  and 
what  are  public  purposes  and  what  does  constitute  a  public  burden, 
are  questions  which  the  Legislature  must  decide  upon  its  own 
judgment,  and  in  respect  to  which  it  is  vested  with  a  large  discre- 
tion, which  can  not  be  controlled  by  the  courts,  except  perhaps 
when  its  action  is  clearly  evasive,  and  where,  under  pretense  of  a 
lawful  authority,  it  has  assumed  to  exercise  one  that  is  unlawful. 

If  the  theory  of  the  plaintiff  be  correct,  that  the  appropriations  for 
levees  and  railroads  are  for  private  purposes  and  not  legitimately 
the  subjects'for  legislation,  and  therefore,  that  the  debts  created 
for  such  purposes  are  unconstitutional — a  fortiori  would  bonds, 
issued  in  aid  of  the  property  banks  of  this  State  be  void — ^and  thus, 
all  the  bonded  debt  of  the  State,  created  during  the  last  forty 
years,  would  be  null  and  void.  Courts,  whose  duty  it  is  to  deal 
witli  facts  and  laws,  can  not  seriously  be  expected  to  adopt  such 
vagaries. 

No  provision  of  the  constitution  has  been  cited,  which  forbade  the 
State  to  contract  the  debt  in  question,  and  if  there  be  none,  as  is 
believed  to  be  the  fact,  the  debt  is  valid.  Ibid. 

22.  While  the  property  seized  for  taxes,  and  the  sale  of  which  is  in- 
joined,  belonged  to  the  former  proprietor,  W.  J.  Darden,  no  regis- 
try was  necessary  to  preserve  the  privilege  of  the  State  for  taxes 
due  by  him.  But  when  the  plaintiffs  bought  the  property  in  1872^ 
it  passed  to  them  free  of  the  privilege  for  taxes  tor  the  preceding 
years,  because  there  was  no  registry  of  those  tax  claims.  The 
subsequent  registry  oould  not  fix  on  the  purchasers  an  incumbrance 
which  did  not  exist  as  to  third  persons,  when  the  plaintiffs  acquired 
the  property. 

John  1.  Adams  d  Co,  v.  Samuel  WaJcefieldf  Tax  CoUeetor,  S92, 

23.  The  plaintiff  is  a  peddler  or  hawker,  and  was  selling  his  wares  in 
the  parish  of  Richland.  Whether  he  carried  them  in  a  pack,  in 
his  hand,  or  on  a  steamboat,  matters  nothing.  However  they  were 
carried,  the  parish  had  the  authority  to  demand  the  payment  of  a 
license  for  the  sale  thereof,  and  this  without  infringing  upon  the 
provisions  of  the  constitution  of  the  United  States  concerning  the 
regulation  of  commerce. 

Steamer  Stella  Bloek  v.  Parish  of  EiMand  et  ol.,  6^ 
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24.  Section  25  of  the  charter  of  the  city  of  Monroe,  confers  full  author- 
ity on  the  city  to  aasess  and  collect  taxes  and  to  inoipose  penalties 
for  non*payment  of  taxes.  The  grant  of  full  power  to  tax  carries 
with  it  authority  to  use  all  means  necessary  to  accomplish  the  ob- 
ject; and  the  imposition  of  penalties  after  due  notice  for  non-pay- 
ment of  taxes,  is  a  legitimate  means  of  collecting  revenue.  The 
State  can  confer  this  power  because  there  is  no  limitation  in  the 
constitution  inhibiting  it. 

There  is  no  force  in  the  objection  that  section  25  of  the  charter  of 
the  city  of  Monroe  is  not  covered  by  the  title,  and  therefore  re- 
pugnant to  article  114  of  the  constitution  and  void.  The  title  of 
the  charter  is  ''An  Act  to  incorporate  the  city  of  Monroe,  to  fix  its 
boundaries,  to  provide  for  the  gov.ernment,"  etc.  The  statute 
would  fail  to  provide  tor  the  government  of  the  city  of  Monroe,  if 
it  failed. to  authorize  the  levy  and  collection  of  taxes  for  the  sup- 
port thereof. 
A.  L,  Slack,  Administrator,  v.  James  S,  Bay,  Assessor  and  Col- 
lector, 674. 

25.  The  assessment  for  revenue  purposes  consists  in  the  descriptive 
lists  and  the  valuation  of  property  by  the  officers  designated  for 
that  purpose,  and  if  any  discrepancy  in  the  description  of  the 
property  exist  between  the  original  lists  and  the  copies  furnished, 
the  description  in  the  original  must  control. 

This  court  has  no  jurisdiction  over  the  question  of  excessive  taxation 
of  property,  after  the  delay  given  to  taxpayers  to  correct  their 
assessment  has  expired,  if  it  ever  has. 

Inasmuch  as  the  registry  of  the  list  of  delinquent  taxpayers  was 
made  before  the  recordation  of  the  plaintitt's  deed,  he  can  not 
raise  the  question  of  registry,  even  if  necessary  to  procure  the 
right  of  preference  in  favor  of  the  State. 

Taxes  are  not  debts  in  the  ordinary  sense  of  that  word,  but  forced 
contributions  for  the  support  of  the  body  politic,  and  it  is  compe- 
tent for  the  sovereign  to  provide  how  these  contributions  shall  be 
collected  and  to  say  whether  the  right  of  preference  shall  exist  for 
the  payment  ot  the  same,  and  for  what  length  of  time. 

The  right  of  taxation  is  one  of  the  attributes  of  sovereignty,  and 
the  fundamental  law  of  the  State  provides  that  it  shall  be  equal* 
and  uniform  and  ad  v<Uorem.  It  is  the  property  of  the  State  which 
is  to  be  taxed,  and  it  is  immaterial  to  the  State  whether  it  belongs 
to  A  or  to  B.  As  long  as  the  tax  is  unpaid,  the  State  has  a  right 
to  exact  it 

It  is  also  competent  for  the  State  to  make  each  and  every  piece  of 
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property  owned  by  any  one,  responsible  for  the  whole  amount  of 
tbe  taxes  assessed  to  him — and  such  is  in  fact  the  law. 

Thanuu  B.  Oeren  v.  H.  H.  Gruber,  Tax  Collector,  604. 

26.  The  right  of  redemption  accorded  ex  gratia  must  be  exercised  un- 
der the  conditions  imposed. 

The  constitutional  objection  that  the  penalties  are  being  collected 
without  due  process  of  law,  and  that  they  can  only  be  collected 
by  hypothecary  action,  has  no  force.  As  there  is  no  debt  and  no 
mortgage  to  eniorce,  the  hypothecary  action  could  not  be  main- 
tained. Due  process  of  law  is  provided  in  the  statute  on  the  sub- 
ject. The  same  statute  declares  that  the  property  is  burdened 
with  the  taxes  and  a  lien  and  privilege  to  secure  the  payment  of 
the  taxes,  and  that  it  will  remain  burdened  into  whatever  hands  it 
may  pass. 

There  is  no  force  in  the  objection  that  the  amount  of  the  penalties 
is  not  mentioned  in  the  recorded  list  against  the  delinquent  tax- 
payer.   The  penalties,  like  legal  interest,  are  fixed  by  law. 

The  recordation  of  a  description  of  the  property  of  a  delinquent  tax- 
payer is  the  mode  of  seizure  provided  for  by  the  statute. 

The  law  maker  did  not  contemplate  the  advertisement  of  the  proper- 
ty before  the  seizure.  It  declares  that  the  tax  collector,  on  the 
fourth  day  of  such  recordation,  may  proceed  to  sell  without  (other) 
legal  process,  after  advertising,  etc.,  etc.  The  four  days  must  be 
regarded  as  the  days  of  grace  allowed  the  delinquent  before  adver- 
tising his  property  for  sale — corresponding  to  the  delay  accompa- 
nying notices' of  seizures.  Ibid. 

27.  The  plaintifi^s  purchase  of  certain  lots  from  the  original  owner,  as 
whose  property  they  were  assessed,  could  only  have  invested  him 
with  such  rights  as  the  original  owner  and  delinquent  taxpayer, 
and  that  was  the  right  of  redemption. 

Not  having  offered  to  avail  himself  of  the  right  of  redemption  under 
the  conditions  prescribed,  the  plaintiff  had  no  interest  or  right  to 
interfere  by  injunction  with  the  proceeding  of  the  tax  collector. 

The  law  authorizing  one  hundred  per  cent,  damages  for  wrongfully 
injoining  the  collection  of  taxes,  does  not  apply  when  one,  other 
than  the  person  to  whom  the  taxes  are  assessed,  sues  out  the  in- 
junction, and  the  original  taxpayer  can  only  do  it  prior  to  the  for- 
feiture. Ibid. 

28.  The  plaintiff  has  injoined  defendant,  tax  collector,  from  selling  cer- 
tain lands  seized  for  non-payment  of  taxes.  He  contends  that  the 
collector's  authority  does  not  extend  to  the  sale  of  lands  forfeited 
to  the  State  as  his  were,  under  sections  66,  67  and  68  of  article  No. 
42  of  the  acts  of  1871.    The  plaintiff  can  not  assume  this  position 
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without  patting  himself  out  of  court,  because,  if  bis  lands  were 
forfeited  to  the  State  in  pursuance  of  said  act,  the  only  right  re- 
maining to  him  is  the  right  of  redemption,  under  section  69  of  said 
act,  and  until  he  chooses  to  exercise  this  right,  he  has  no  more 
interest  in  said  lands  than  anj  other  individual. 

Besides,  if  the  defendant  has  no  authority  to  sell  the  lands  forfeited 
to  the  State,  no  title  will  pass  to  the  purchaser;  there  will  be  no 
change  of  ownership  and  the  plaintiff  can  not  be  injared.  But, 
on  examination  of  the  statutes,  it  is  found  that  the  tax  ccdlectdrs 
have  authority  to  collect  taxes  on  the  delinquent  lists,  and  for  this 
purpose  can  sell  the  land  forfeited  to  the  State. 

The  implied  contract  of  every  citizen  with  the  State,  is  to  bear  his 
share  of  the  common  burden  of  taxation  for  the  support  of  the 
government.  If  he  should  fail  to  meet  this  obligation,  there  is  no 
reason  why  he  should  not  pay  damages  for  breach  thereof. 

The  law  authorizing  the  forfeiture  of  the  lands  to  the  State'  aftet  doe 
notice  has  been  given  to  the  owner,  and  reserving  to  him  the  right 
of  redemption  on  paying  certain  damages  and  tests,  isregaided  as 
a  legitimate' means  employed  by  the  State  to  collect  her  resources. 

(7.  -ff.  Morrison  v.  P.  J.  Larkin,  Tax  eoUeetor,  699. 
29.  Nothing  is  found  in  the  law  authorizing  the  forfeiture  of  the  lands 
to  the  State  for  non-payment  of  taxes  after  due  notice,  repugnant 
to  the  articles  of  the  State  constitution  relied  on  by  plaintiff,  nor 
is  it  in  contravention  of  article  one  of  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States. 

It  is  true  that  the  special  grant  of  authority  in  article  118  of  the  con- 
stitution, to  the  general  assembly,  '*  to  exempt  from  taxation  prop- 
erty actually  used  lor  churches,  school  or  charitable  purposes," 
carries  with  it  implied  inhibition  against  the  exemption  of  property 
not  actually  used  for  church,  school  or  charitable  purposes.  But, 
while  those  sections  of  the  law  and  the  special  acts  exempting 
property  from  taxation  in  contravention  of  the  constitution,  may 
be  void,  the  other  provisions  of  the  law  authorizing  the  levying 
and  collecting  of  the  taxes  are  valid  and  may  be  enforced. 

If  tlie  exemptions  complained  of  contravene  the  constitution,  they 
are  void,  and  such  property  under  section  55  of  act  42  of  the  acts 
of  1871,  is  liable  to  be  assessed  and  taxed  like  all  other  property. 
There  is  then  no  inequality  of  which  the  plaintiff  can  complain. 

Section  8  of  act  47  of  the  acts  of  1873,  prohibiting  a  delinquent  tax 
payer  from  bringing  a  suit  or  being  a  witness,  is  violative  of  arti- 
cle 114  of  the  constitution  and  void,  the  object  of  said  section  not 
being  expressed  in  the  letter  of  the  law. 

In  regard  to  the  one  hundred  per  cent,  damages  for  suing  (section  3  of 
60 
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article  47  of  acts  of  1873),  that  provision  does  not  apply  to  a  case 
like  thiRy  when  lands  have  been  forfeited  to  the  State.  Ihid, 

90.  The  judgment  appealed  from  in  this  case  was  not  rendered  without 
due  process  of  law,  as  alleged.  Publication  of  notice  to  the  tax- 
payerj  as  provided  by  law,  is  the  mode  of  citing  delinquent  tax- 
payers in  the  city  of  Shreveport^  and  that  is  due  process.  The 
Legislature  has  the  power  and  discretion  to  regulate  the  manner  of 
citing  parties  to  appear  before  the  courts  of  the  State. 
The  title  of  the  act  incorporating  the  city  of  Shreveport  is,  "  An 
Act  to  incorporate  the  city  of  Shreveport,  define  its  limits  and  pro- 
vide for  its  better  police  and  municipal  government."  Taxes  are 
necessary  to  '*  provide  for  the  better  police  and  municipal  govern- 
ment" thereof,  and  germane  to  the  objects  indicated  in  the  title  of 
the  law;  and  this  satisfies  the  requirements  of  the  constitution. 

aty  of  Shreveport  v.  J".  TT.  Jonee^  708. 

31«  The  right  of  the  Legislature  to  delegate  the  power  of  taxation  for 
municipal  purposes  to  a  municipal  corporation,  and  the  right  to 
allow  the  corporation  to  adopt  rules  for  the  collection  of  the  same 
has  already  been  decided  affirmatively. 
Prior  to  the  day  on  which  the  sale  of  the  property  seized  for  tax  was 
to  take  place,  the  delinquent  taxpayer  paid  the  tax,  and  injoined 
the  sale  with  regard  to  the  penalty.    The  injunction  improperly 
issued.    After  default  the  penalty  was  due  as  well  as  the  amoant 
of  the  tax  and  was  equally  exigible. 
Jjouisa  O,  Braoey  and  Hueband  y.  James  8.  Bay,  Aeeeesor  and 
Collector,  710. 

32.  This  is  a  suit  for  the  payment  of  taxes  and  penalties.  The  judge 
a  quo  erred  in  including  the  $2  25  allowed  the  collector,  in  the 
principal  or  amount  of  the  taxes  on  which  the  penalties  are  cal- 
culated. This  sum  of  $2  25,  composed  of  $2  for  the  smt  and  25 
oenU  for  notice^  are  simply  costs  and  are  not  a  part  of  the  amount 
due  the  State. 

In  the  fieri  fadae  which,  it  seems,  was  prematurely  issued,  the 
clerk  has  incorrectly  interpreted  the  judgment  and  issued  execu- 
tion for  items  not  embraced  in  the  judgment  as  rendered.  The 
officers  of  the  law,  collector,  clerk,  sheriff  and  any  others,  can  not 
be  too  careful  in  conforming  to  the  exact  provisions  of  the  law  in 
the  discharge  of  their  duties. 

State  of  Louisiana  v.  The  Eclipse  Towboat  Company^  716. 

33.  This  suit  having  been  brought  in  October,  1873,  and  the  judgment 
rendered  on  the  second  October  following,  it  was  an  error  to  allow 
a  penalty,  because  until  the  fifteenth  of  December,  1873^  the  de- 
fendant was  not  a  delinquent  taxpayer  for  the  year  18712. 
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That  the  defendant's  property  was  not  accurately  described  on  the 
tax  roll,  is  no  reason  why  he  should  except  to  the  suit,  or  escape 
the  payment  of  his  taxes  to  ^e  State.  The  court  a  qua  did  not  err 
in  treatioghis  exception  as  an  answer  and  proceeding  with  the  trial. 

The  judge  a  quo  erred  when  he  permitted  a  witness  at  the  trM  to 
prove  the  contents  of  the  tax  roll  in  regard  to  the  assessment  of 
defendant's  property,  because  the  roll  itself  was  the  best  evidence 
of  the  tax  due  by  defendant. 

State  of  Louisiana  v.  8.  W.  Edgar,  726. 

34.  Where  the  proceedings  in  a  tax  suit  are  against  a  person  who  is 
not  the  owner  of  the  property  taxed^  the  sale  in  which  they 
eventuated,  can  not  affect  the  title  of  the  real  owner.  Besides,  it 
is  seldom  that  more  glaring  irregularities  and  defective  proceed- 
ings in  other  respects  are  ever  exhibited. 

Mrs.  C,  Desormeaiux,  widow  of  8.  B.  8mith  v.  John  Mofflan^  730. 

35,  Where  there  is  no  note  of  evidence  in  the  record^  this  court  is 
bound  to  presume  that  the  judge  a  quo  did  his  duty  and  had  suffi- 
cient proof  before  him  to  justify  his  decree. 

The  complaint  that  the  judgment  is  $2  25  in  excess  of  the  allega- 
tions of  the  petition  is  not  well  founded.  It  is  claimed  as  due  the 
tax  collector;  and  under  section  75  of  act  42  of  acts  of  1871,  it 
should  be  recovered  against  the  defendant. 
There  is  error  in  the  judgment  of  the  court  below  in  allowing  the 
penalty  of  twenty-five  per  cent,  from  the  fifteenth  of  December, 
1871.  It  can  only  run  from  the  ftfteenth  of  December,  1872, 
because  until  then  the  defendant  was  not  in  default  for  the  taxes 
of  1871.  State  of  Louisiana  v.  A.  De  Monasterio,  734. 

See  Locus  Publicus,  No.  2 — New  Orleans  Sugar  Shed  Company 
V.  Harris,  378. 
TRANSFER  OF  PROPERTY. 
1.  The  evidence  in  this  case  shows  that  the  transfer,  the  legality  of 
which  is  questioned,  was  not  a  sale,  but  a  giving  vn payment}  that, 
at  the  time,  the  transferrors  were  in  insolvent  circumstances,  and 
that  the  transferrees  knew  that  fact.    The  transfer  was  evidently 
designed  to  give  an  unjust  preference  to  the  transferrees. 
The  pretext  that  the  plaintiffs  were  not  injured  by  the  transfer, 
because  Homer,  Rex  &  Tracey,  the  transferrees,  had  a  privilege 
on  the  property  transferred,  is  untenable.    There  is  no  evidence 
in  the  record  to  establish  a  privilege  in  their  favor,  and  there  is 
testimony  to  show  that  they  could  not  have  had  a  privilege  on  a 
large  portion  of  the  property  embraced  in  the  act  of  transfer. 
Charles  De  Qreok  dt  Co,  v.  Mwrphy  df  Oaims  and  Homer,  Bex  dt 

Tracey,  296. 
See  Lease,  No.  2 — McCarthy  v.  Bouse  et  eU.,  382. 
See  Laws  and  Statutes,  No.  12 — Taylor  v.  Twewty-Jwe  BaJies  of 
CfatUmi  BUukmore  et  als,,  247. 
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TUTOR. 
1.  This  is  a  snit  to  annul  the  jadgment  homologating  the  proceedings 
of  a  family  meeting  recommendiDg,  and  the  order  appointing,  de- 
fendant as  the  tutor  of  certain  minors. 

It  was  not  incumbent  on  said  defendant,  in  order  to  be  appointed,  to 
i^ge  or  show  that  there  were  no  relatives  of  the  minors  in  the 

State  entitled  to  the  tutorship. 

It  is  the  duty  of  the  relatives  residing  within  the  parish  of  the  judge 
who  is  to  make  the  appointment,  to  apply  to  such  judge  within  a 
given  time,  to  have  a  tutor  appointed  when  necessary.  The  plain- 
tiff in  this  case,  who  alleges  to  be  the  grand  mother  of  the  minors, 
resides  in  the  distant  parish  of  Caddo,  and  there  is  no  relative  in 
the  parish  of  the  minors. 

Any  one  may  give  information  to  the  judge  of  the  neoeasity  for  die 
appointment  of  a  tutor,  but  it  is  not  necessary  for  such  person  to 
show  who  are  entitled  to  the  tutorship.  If  there  be  such  in  the 
parish,  they  can  apply  for  the  appointment,  or  malce  opposition  to 
any  application. 

The  fact  that  the  family  meeting  were  not  unanimous  in  recommend- 
ing the  defendant,  may  have  been  a  ground  for  opposing  the  homo- 
logation of  the  proceedings,  or  for  the  convoking  by  the  judge  of 
another  meeting,  but  it  is  not  a  ground  for  annulling  the  judgment 
of  homologation  or  appointment. 

The  appointment  of  a  tutor*  without  bond  is  authorized  upon  the 
advice  of  a  family  meeting,  when  no  one  will  take  the  tutorship 
and  comply  with  the  law  requiring  a  bond.  It  is  shown  in  this 
instance  that  the  minors  owned  no  property  and  that  the  defend- 
ant had  charge  of  them  for  about  seven  years  before  any  of  their 
relatives  claimed  the  tutorship. 

The  grand  mother  of  the  minors  could,  by  timely  proceeding,  have 
procured  the  appointment  to  their  tutorship  in  preference  to  the 
defendant,  but  the  latter  having  been  duly  appointed,  she  can  oot 
urge  such  right  as  a  ground  for  his  removal  or  the  annulment  of 
his  appointment.  Mary  Markkam  v.  Jacob  J,  Schardi,  703. 

See  Administrator  and  Executor. 

UNITED  STATES  COLLECTOR  OF  CUSTOMS. 

See  Payment,  No.  1 — Snodgrass  v.  AdamSj  235. 

UNITED  STATES  BRANCH  MINT. 

See  New  Orleans,  No.  5 — Ooleman  v.   CHty  of  New  Orl&rns^ 
451. 

VENPOR  AND  VENDEE. 

See  Privilege,  No.  6 — Stevens  v.  PimntoM  .aU**  617. . 
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WALL  IN  COMMON. 

1.  TbiB  suit  is  for  the  payment  of  a  wall  diBignated  as  A,  for  the 
valae  of  a  wall  designated  as  B,  and  damages  for  closing  windows 
or  apertures  in  wall  A.  When  wall  A  was  built  with  windows  by 
Blasco,  tbe  ownet*  of  the  contiguous  lot  refused  to  pay  for  the 
wall.  The  owner  of  that  lot,  however,  could  always  have  made 
the  wall  a  wail  in  common  by  paying  for  the  half  of  its  costs. 

Subsequently  Blasco  sold  the  lot  to  the  plaintiff,  with  the  windows 
still  in  existence,  and  plaintiff  parchaped  from  Burgunder  said 

•  adjoining  lot  upon  which  the  wall  rested  for  half  of  its  thickness. 
Some  years  after,  the  plaintiff  sold  to  defendant  the  Burgunder 
lot,  the  windows  oontinaing  open  in  the  wall  and  the  deed  remain  - 
ing  silent  concerning  them.  This  sale  did  not  relieve  the  owner 
of  the  Burgundy  lot  from  paying  for  the  wall  in  common,  when- 
ever he  might  desire  to  use  it. 

The  right  which  the  original  owner  had  to  make  the  waU  a  wall  in 
common  by  paying  for  it,  passed  with  the  lot  to  the  vendee,  but 
nothing  more.  The  vendor  of  the  defendant  did  not  sell  this  wall, 
but  only  the  lot  which  he  had  bought  from  Burgunder. 

There  can  be  no  question  of  servitude  in  tliis  case.  The  wall  be- 
longed to  plaintiff  in  full  ownership,  until  the  owner  of  the  con- 
tiguous lot  should  pay  for  the  half  of  it,  and  this  right  would 
exist  so  long  as  that  wall  stood.  When  paid  for,  the  owner  ot  the 
contiguous  lot  became  the  joint  owner  of  the  common  wall  and 
could  use  it  as  owner.  He  could  therefore  close  the  windows  in 
order  to  use  the  wall  as  a  wall  in  common. 

It  is  evidently  in  derogation  of  common  right  to  permit  a  man  to 
appropriate  the  land  of  another  without  paying  for  it.  But  the 
law  provides  a  quid  pro  quo  to  the  proprietor  whose  rights  of  prop  - 
erty  are  thus  invaded,  by  giving  him  the  right  always  to  make  it 
a  common  wall  by  refunding  one-half  of  the  cost  thereof. 

Mrs,  J.  LavergnCy  Tutrix  et  al,,  v.  Mrs.  Kuma  LacostSy  507. 
WIDOW. 

1.  When  the  amount  allowed  to  a  widow  in  necessitous  circumstances 
is  claimed,  it  must  be  clearly  established  that  these  circumstances 
existed  at  the  time  the  suit  was  filed. 
CorneUa  McOoy  and  Husband  v.  Neely  McCoy,  Administrator^ 
686. 
WILLS  AND  TESTAMENTS. 

1.  The  language  of  the  notary  in  the  proces  verbal  of  a  will,  "  that 
tbe  said  testator,  being  illiterate,  signs  hi.H  mark,"  does  not  meet 
the.  requirements  of  article  1579  C.  C,  which  prescribes  that  this 
d^lar^tioiD  mast  be  made  by  the  testator  himself. 
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In  this  instance,  the  testator  has  not  declared  that  he  knows  not  how 
to  sign,  nor  has  express  mention  of  that  declaration  been  made  in 
the  will.    His  testament  is  therefore  noil  and  void. 

Sueeession  of  OaUib  Whittington,  80. 

2.  Where  it  was  arged,  in  contesting  the  validity  of  a  will,  that  there 
is  a  distinction  between  domicile  and  residence,  and  the  statement 
that  the  witnesses  are  domiciliated  in  this  city,  is  not  a  compliance 
with  the  law  which  says,  ''  witnesses  residing  in  the  place  ;'* 

Held — ^That  this  court  is  satisfied,  that  the  notary  used  the  word 
donUcUiated  as  synonimous  with  rending,  as  it  is,  and  without  any 
.  conciousness  of  the  legal  distinction  iuToked  by  counsel. 

In  this  instance  an  examination  of  the  extracts  of  the  will  recited  in 
the  judgment,  makes  it  manifest  that,  although  said  will  is  not  \ 

artistically  drawn,  yet  that  the  formalities  mentioned  in  articles 
1578,  1579  and  1580,  R.  C.  C,  are  observed.  There  are  no  sacr»* 
mental  words  prescribed  by  law. 

MarUn  &  Begget  Bongger  v.  Kc^thmne  Kissinger,  338. 

3.  If  words  are  used  which,  taken  all  together,  show  that  the  notary 
did  all  that  the  law  makes  essential,  the  will  is  good  as  to  form, 
although  the  notary  may  be  confused  in  his  manner  of  expressing 
himself.  The  object  of  the  law  is  to  have  it  appear  from  the  will 
itself,  that  the  prescribed  formalities  have  been  obserred.    Ibid, 

4.  The  statement  that  the  witnesses  were  present  and  within  hearing 
of  the  testator,  all  the  time  in  which  the  will  was  written,  taken 
in  connection  with  the  other  statements,  that  It  was  written  ao-  * 
cording  to  his  dictation,  (the  testators),  and  that  all  was  done 
without  interruption  at  one  time,  must  mean  that  the  dictatioD,  as 
well  as  the  writing,  was  done  in  the  presence  of  witnesses. 

It  would  have  been  more  clear  and  accurate  if  the  notary  had  need 
the  words:  '*a«  dictated^  instead  of  ^^ according  to  his  dieUxHan,'*^ 
but  the  latter  expression,  as  used  in  this  instance,  means  what  the 
other  does. 

To  adopt  the  construction  contended  for  by  counsel,  would  be  refln* 
ing  a  little  more  than  the  law  does,  and  prescribing  a  fixed  formula 
to  be  used  by  notaries,  who  all  have  their  peculiar  mode  of  ex- 
pression. Ibid, 

5.  In  this  case  it  is  shown  that  the  heirs  of  George  W.  Johnson  rati- 
fied and  confirmed  his  will ;  that  they  were  recognized  and  put  in 
possession  of  their  respective  shares ;  that  his  succession  has  been 
fully  administered ;  that  the  dispositions  of  the  will  were  carried 
into  execution  as  fully  as  it  was  possible,  and  that  his  exeeators 
have  been  discharged.    After  all  theee  proceedings,  and  in  the  &(0e 
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of  these  solemn  aoto»  none  of  the  heirs  can  now  be  heard,  when 
they  seek  to  annul  the  will  in  any  of  its  parts. 

Heirs  ofJEI»  A.  Johnson  v.  Bradiah  Johnson,  570. 
Seb  Eyidbncb,  No.  7 — Boa  v.  Filleul,  126. 
See  Donations,  No.  1,  2,  3 — Succession  of  Thomas  Hale,  195. 
See  Judgment,  No.  7 — Taylor  t.  Lauer  et  al,,  307. 
WITNESS. 

1.  A  commission  was  issued  to  take  the  testimony  of  plaintiff,  Mrs. 
£.  LeBlanc,  (Ernestine  Chanv^a),  and  her  mother,  then  in  France. 
This  commission  having  been  returned  unexecuted,  the  defendant 
moved,  ex  parte,  to  take  the  answers  for  confessed,  and  the  order 
was  aacordingly  made. 
This  was  clearly  wrong.  There  is  no  law  to  authorize  the  testimony 
of  a  witness  to  be  taken  for  confessed.  These  interrogatories  on 
facts  and  articles  were  propounded  to  the  plaintiff,  who  was  then 
in  France,  but  they  were  returned  unanswered,  as  Mrs.  LeBlanc 
had  come  back  tp  Louisiana. 
Thereupon  the  defendant  filed  a  supplemental  answer  with  interreg- 
atories  on  fMts  and  articles  and  asked  that  they  be  answered  in 
open  court.  Objections  were  made  to  the  interrogatories  by  the 
plaintiff's  attorney — among  others — that  they  were  vague,  imper- 
tinent and  had  nothing  to  do  with  the  real  issue  in  the  cause. 
The  judge  a  guo  sustained  the  objections,  except  as  to  the  first  ques- 
tion which  was  ordered  to  be  answered.  The  ruling  was  correct. 
If  she  had  failed  to  answer  at  all,  she  would  have  been  protected, 
as  the  order  did  not  fix  a  day  on  which  she  was  to  answer.  But 
the  plaintiff  appeared  in  court  and  answered  it. 
The  plaintiff  having  offered  herself  as  a  witness,  the  defendant  ob- 
jected to  this,  on  the  ground  that  her  answers  to  interrogatories  as 
a  witness  having  been  taken  for  confessed,  she  could  not  be  per* 
mitted  to  testify.  The  judge  properly  overruled  the  objection. 
If  the  defendants  really  wanted  her  testimony,  when  she  was  upon 
the  stand  as  a  witness  they  might  have  obtained  it,  if  responsive 
to  the  matters  at  issue. 

Mrs,  E,  LeBlanc  v.  Succession  of  Charles  Massieu,  332. 
See  Wills  and  Testaments  No.  2,  3,  4 — Bongger  v.  Kissinger, 
338. 
See  Evidence  No.  4 — State  v.  Oaetano  Bosa  and  Bosa  Bosa, 

75. 
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